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MiLMO  National  Bank  v.  T.  D.  Cobbs,  Trustee,  et  al. 

Decided  December  16,  1908. 

1. — ^BankB  and  Banking — ^Bill  of  Exchange — ^Acceptance. 

A  written  promise  b^  the  drawee  to  the  drawer  to  accept  an  existing  bill 
of  exchange,  is  not  binding  on  the  drawee  as  an  acceptance  unless  such  promise 
was  communicated  to  the  holder  or  purchaser  of  the  bill  and  formed  an  in- 
ducement to  the  purchase  of  the  same.  This  has  reference  alone  to  written 
acceptances  not  written  on  the  face  of  the  bill. 

8. — Same. 

A  bill  of  exchange  was  drawn  by  one  bank  upon  another;  the  party  who 
bought  the  bill,  but  who  was  not  the  payee  in  the  same,  presented  it  to  the 
drawee  for  acceptance,  and  said  bank  issued  a  certificate  of  deposit  in  favor  of 
the  payee  named  in  the  bill;  it  was  then  noticed  that  the  payee  had  not  en- 
dorsed it;  the  cashier  of  the  drawee  wrote  on  the  bill  that,  on  return  properly 
endorsed  it  would  be  credited  to  the  payee,  and  returned  the  bill  to  the  holder 
and  owner  of  the  same  for  the  purpose  of  having  him  obtain  the  endorsement 
of  the  payee;  the  attention  of  the  drawee's  cashier  was  then  called  to  the 
fact  that  the  bill  was  stamped  "paid,"  to  which  the  cashier  replied  that  no 
change  was  desired,  that  it  was  all  right  as  the  bill  had  already  been  credited 
to  the  payee.  Held,  the  action  of  the  drawee  bank  was  a  valid  acceptance  of 
the  bill  both  verbally  and  in  writing. 

8. — Same — ^Bill  of  Exchange — ^Acceptance — ^Effect — ^Estoppel. 

The  acceptor  of  a  bill  of  exchange  becomes  the  principal  debtor  and  is 
primarily  liable  for  the  payment  of  the  same.  He  is  estopped  to  deny  that 
he  has  funds  of  the  drawer  in  his  hands  with  which  to  pay  the  same. 

4. — Same— Same — Delay  in  Presentation. 

After  a  bill  of  exchange  has  been  accepted  by  the  party  on  whom  it  is 
drawn,  delay  in  presenting  the  same  for  payment,  short  of  the  statute  of  limi- 
tation, will  not  affect  the  liability  of  the  acceptor.  The  subsequent  insolvency 
of  the  drawer  is  no  defense. 

5. — ^Action — ^Venne — ^Parties — Bill  of  Exchange. 

If  one  who  is  a  proper  or  necessary  party  defendant  resides  in  the  county 
in  which  the  action  is  brought,  then  other  interested  parties  who  reside  in  other 
counties  may  be  joined  with  him  as  defendants.  An  acceptor  of  a  bill  of 
exchange  is  at  least  a  proper  party  to  a  suit  upon  the  same  against  the  drawer. 

8. — Suit  by  Trustee — ^Parties. 

In  suits  by  or  against  a  trustee  for  the  recovery  of  trust  property,  the 
beneficiary  is  a'  necessary  party. 
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7. — ^Bill  of  Exchange — Consideration — ^Pleading. 

In  a  suit  by  one  in  the  capacity  of  trustee  against  the  acceptor  and  drawer 
of  a  bill  of  exchange  after  the  bankruptcy  of  the  drawer,  it  is  necessary  to 
allege  and  prove  that  the  beneficiary  obtained  the  bill  of  exchange  for  value 
and  in  good  faith. 

8. — Same — ^Acceptance — Certification — ^Distinction. 

An  acceptance  of  a  check,  draft  or  bill  of  exchange  places  the  acceptor 
in  the  position  of  principal  debtor  but  does  not  release  the  drawer;  a  certifica- 
tion of  such  paper  makes  the  party  certifying  the  same,  the  principal  and  only 
debtor. 

9. — ^Bill  of  Exdiange — Ownership— Venne. 

The  purchaser  of  a  bill  of  exchange  remains  the  owner  of  the  same  until 
it  is  delivered  to  and  accepted  by  the  payee  and,  hence,  may  maintain  an 
action  upon  the  same  against  the  drawer  and  acceptor  in  the  domicile  of  either. 

10. — Evidence — ^Hearsay — Conclusion  of  Witness. 

In  a  suit  against  an  insolvent  drawer  of  a  draft  and  the  acceptor  of  the 
same,  it  was  error,  because  hearsay  and  involving  a  conclusion  of  the  witness, 
to  permit  the  plaintiff  to  testify,  in  substance,  that  the  cashier  of  the  insolvent 
drawer  told  the  plaintiff  that  he  (the  cashier)  had  heard  from  the  bank  on 
which  the  draft  was  drawn,  and  that  it  had  been  "arranged,"  from  which  the 
witness  understood  the  cashier  to  mean  that  the  accepting  bank  had  done  as 
the  plaintiff  requested. 

11. — National  Bank — ^Insolvency — ^Authority  of  Bank  Examiner. 

In  a  suit  against  a  national  bank  as  the  acceptor  of  a  draft  drawn  by 
another  national  bank  which  afterwards  became  insolvent  and  was  taken  charge 
of  by  a  bank  examiner,  a  telegram  from  said  examiner  to  the  accepting  bank 
to  withhold  payment  of  outstanding  drafts,  was  properly  excluded.  Such  evi- 
dence could  not  affect  the  liability  of  the  defendant  bank. 

Appeal  from  the  37th  Judicial  District,  Bexar  County.  Tried  be- 
low before  Hon.  E.  Dwyer. 

Ailee  &  Atlee,  for  appellant. — The  court  erred  in  sustaining  plain- 
tiff's exception  to  the  sworn  plea  of  privilege  .of  this  defendant  and 
in  not  overruling  the  same — it  appearing  that  such  plea  was  suflBcient 
and  the  facts  therein  stated  were  admitted  to  be  true,  and  the  judg- 
inent  of  the  court  upon  the  plaintiff's  exceptions  should  have  been 
rendered  accordingly  in  favor  of  this  defendant  upon  its  plea  of 
privilege.  Act  30th  Leg.,  chap.  133,  Plea  of  Privilege;  Rev.  Stat., 
art.  1194;  Groos  v.  Brewster,  55  S.  W.,  590;  Commercial  Nat.  Bk. 
of  Beeville  v.  First  Nat.  Bk.  of  Cuero,  97  Texas,  536;  Fidelity  Dep. 
Co.  of  Md.  V.  Nat.  Bk.  of  Com.  of  Dallas,  106  S.  W.,  782;  Henrietta 
Bk.  V.  State  Bank,  80  Texas,  648;  2  Dan.  on  Neg.  Ins.,  sees.  1601a, 
1604,  1605,  1607. 

The  court  erred  in  overruling  the  plea  in  abatement  of  this  de- 
fendant, raised  by  demurrer,  and  in  not  sustaining  the  same — ^because 
of  the  improper  joining  of  this  defendant  with  the  Woods  National 
Bank  as  defendant,  there  being  no  privity  of  contract  and  no  promise, 
obligation  or  undertaking  of  tliis  defendant  making  it  jointly  liable, 
with  such  codefendant.  Texas  Mex.  Ry.  Co.  v.  Lewis,  99  S.  W.,  577; 
Texas  &  Pac.  Ry.  Co.  v.  Mangum,  68  Texas,  342;  Kansas  C,  P.  & 
G.  Ry.  Co.  V.  Bermea  Land  &  L.  Co.,  54  S.  W.,  324;  Weekes  v. 
Sunset  B.  &  T.  Co.,  56  S.  W.,  243. 
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The  court  erred  in  failing  to  sustain  the  sworn  plea  in  abatement 
of  this  defendant,  the  testimony  showing  that  W.  F.  Woods,  Don  A, 
Bliss,  Esq.,  and  other  parties  were  interested  in  the  subject  matter 
of  the  suit,  and  are  necessary  and  proper  parties. 

An  action  based  on  the  certification  of  a  bill  of  exchange  not  made 
at  the  instance  of  the  drawer,  but  at  the  instance  of  the  holder  there- 
of, can  not  be  maintained  by  the  holder  against  the  drawer  of  such 
bill  of  exchange.  The  act  of  certification  makes  the  party  certifying 
alone  responsible  to  the  holder  for  the  payment  of  said  bill  of  ex- 
change. Henrietta  Bank  v.  State  Bank,  80  Texas,  648;  Goshen 
Bank  v.  Bingham,  16  Am.  St.,  765  (118  N.  Y.,  349);  Lynch  v. 
First  Xat.  Bank,  1  Am.  St.,  803  (107  N.  Y.,  179);  2  Dan.  Neg. 
Ins.,  sees.  1601a,  1604. 

The  court  erred  in  overruling  the  second  special  exception  of  this 
defendant,  and  in  not  sustaining  the  same,  the  alleged  act  of  certifi- 
cation being  without  authority,  not  binding  on  this  defendant,  ultra 
vires,  null  and  void,  and  without  consideration;  and  it  further  ap- 
pearing that  such  alleged  act  of  certification  was  revoked,  and  that 
the  payee  of  the  draft  or  bill  of  exchange  at  no  time  became  the 
bona  fide  holder  thereof  without  notice.  Commercial  Bank  of  Bee- 
ville  V.  Bank  of  Cuero,  97  Texas,  536;  Fidelity  &  Dep.  Co.  v.  Na- 
tional Bank,  106  S.  W.,  782,  and  cases  there  cited;  Gibbs  Nat.  Bank 
v.  Citizens  Bank,  108  S.  W.,  776;  2  Dan.  Neg.  Ins.,  sec.  1607;  IT.  S. 
Bev.  Stat.,  sec.  5208. 

An  action  based  on  an  alleged  certification  of  a  bill  of  exchange 
by  a  national  bank  can  not  be  maintained  against  said  bank  without 
an  allegation  that  the  drawer  had  funds  on  deposit  with  the  drawee 
at  the  time  of  drawing  such  bill,  and  such  action  will  not  lie  against 
the  drawer  of  the  bill  where  the  certification  was  not  procured  by 
the  drawer.  The  action  would  lie  only  against  tlie  party  certifying 
the  bill  of  exchange.  2  Dan.  Neg.  Ins.,  sees.  1601a,  1604,  1607; 
Goshen  Bank  v.  Bingham,  16  Am.  St.,  765  (118  N.  Y.,  349) ;  Lynch 
v.  First  Nat.  Bank,  1  Am.  St.,  803  (107  N.  Y.,  179) ;  Cook  v.  State 
Nat.  Bank,  11  Am.  R.,  667   (52  N.  Y.,  96). 

Cobba  &  Cobbs,  Don  A.  Bliss  and  Jno.  H,  Cunningham,  for  appel- 
lee.— ^The  Woods  National  Bank,  a  resident  of  Bexar  County,  Texas, 
being  the  drawer  of  the  bill  of  exchange  sued  on  in  this  cause,  and 
tlie  appellant  bank  being  the  acceptor  of  said  bill  of  exchange,  and 
appellee  being  the  owner  of  said  bill  of  exchange,  appellee  had  the 
right  to  sue  appellant  and  Morris,  the  receiver  of  Woods  National 
Bank,  jointly  in  Bexar  County,  Texas.  Rev.  Stats.,  arts.  312,  1203, 
1194,  subd.  4;  Kildare  Lumber  Co.  v.  Atlanta  Bank,  91  Texas,  95; 
Texas  &  Pac.  Ry.  Co.  v.  Mangum,  68  Texas,  342;  Lyon  v.  Dough- 
erty, 26  S.  W.,  146. 

The  undisputed  testimony  showing  that  appellee  purchased  and 
paid  for  the  bill  of  exchange  sued  on,  and  was  the  owner  thereof, 
and  the  testimony  further  showing  that  no  other  person  had  any  such 
interest  therein  as  would  require  him  to  be  made  a  party  to  this  suit, 
the  trial  court  did  not  err  in  failing  to  sustain  the  plea  in  abatement 
filed  by  appellant.     Aldridge  v.  Pardee,  60   S.  W.,  789;  Thompson 
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V.  Cartwright,  1  Texas,  87;  McMillan  v.  Croft,  2  Texas,  397;  Knight 
V.  Holloman,  6  Texas,  153;  Wimbish  v.  Holt,  26  Texas,  674;  Price 
V.  Wiley,  19  Texas,  142 ;  Smith  v.  Wingate,  6l'  Texas,  54. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  T.  D. 
Cobbs,  trustee,  against  appellant  and  H.  N.  Morris,  receiver  for  the 
Woods  Xational  Bank,  to  recover  the  sum  of  $8,360.22,  and  damages 
alleged  to  be  due  by  reason  of  the  following  facts:  That  said  trus- 
tee had  a  contract  with  J.  E.  Monroe  and  Jacobo  C.  Guerra  for  the 
purchase  of  5000  acres  of  land  in  Starr  County,  and  Monroe  and 
(luerra  had  a  contract  to  purchase  the  same  land  from  one  Jesus 
Maria  Yzaguirre,  and  it  was  agreed  between  the  trustee  and  the 
two  parties  named  that  the  trustee  should  pay  the  purchase  price 
of  the  land  to  Yzaguirre  through  the  Milmo  National  Bank,  in 
Laredo,  Texas.  That  on  October  24,  1907,  the  trustee  purchased 
from  Woods  Xational  Bank  in  San  Antonio,  Texas,  a  bill  of  exchange 
for  the  sum  of  $8,360.22,  drawn  on  appellant  and  payable  to  the 
order  of  Yzaguirre,  which  bill  of  exchange  was  given  by  the  trustee 
to  one  John  Thaison  with  instructions  to  place  it  to  the  account  of 
the  said  Yzaguirre  in  appellant's  bank,  and  to  procure  from  it  a  cer- 
tificate that  the  amount  would  be  paid  to  Yzaguirre,  and  that  said 
Thaison  presented  the  bill  of  exchange  to  appellant  and  requested 
that  tlie  amount  of  the  same  be  placed  to  the  credit  of  Yzaguirre, 
and  asked  for  and  received  a  certificate  showing  that  the  money 
would  be  paid  to  him.  It  was  further  alleged  that  at  the  same 
time  attention  was  called  to  the  fact  that  Yzaguirre  had  not  en- 
dorsed the  bill  of  exchange,  and  Thaison  suggested  that  he  would 
take  the  paper  to  Yzaguirre  and  have  it  endorsed  and  then  the 
cashier  wrote  on  it:  "On  return  properly  endorsed  will  be  credited 
to  the  account  of  Jesus  Ma.  Yzaguirre,  10-25-07,'*  and  took  back  the 
certificate  of  deposit  and  gave  the  bill  of  exchange  to  Thaison,  who, 
after  leaving  the  bank,  found  that  it  had  been  stamped  "paid."  He 
returned  to  the  bank  and  asked  about  it  and  was  told  by  Mussett, 
the  assistant  cashier,  that  no  change  was  desired,  that  it  was  all  right 
as  the  bill  of  exchange  had  already  been  credited  to  Yzaguirre.  That 
said  Thaison  then  proceeded  with  the  bill  of  exchange  to  Rio  Grande 
City,  near  the  city  of  Camargo,  Mexico,  where  Yzaguirre  resided, 
but,  being  absent  from  his  home,  Thaison  did  not  see  him,  and  be- 
fore he  returned  Woods  National  Bank  had  suspended  and  been 
placed  in  the  hands  of  a  receiver,  and  appellant  notified  Yzaguirre 
that  it  would  not  pay  the  bill  of  exchange,  and  Yzaguirre  then  re- 
fused to  convey  the  lands  to  the  trustee.  That  several  days  after 
the  bill  of  exchange  was  issued  the  trustee  was  informed  by  Woods 
National  Bank  that  the  bill  of  exchange  would  be  paid  by  the  Milmo 
National  Bank.  It  was  alleged  that  when  the  bill  of  exchange  was 
presented  by  Yzaguirre  to  appellant  that  it  endorsed  on  the  back  of 
the  paper:  "Woods  National  Bank  having  failed,  payment  is  refused 
by  order  of  the  Bank  Examiner  in  charge."  That  when  the  bill  of 
exchange  was  issued  by  Woods  National  Bank  it  notified  appellant 
and  in  reply  appellant  wrote:  "We  have  your  favor  of  the  24th 
and  note  that  you  have  drawn  on  us  for  $8,360.22  in  favor  of  Jesus 
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Ma.  Yzaguirre.  We  shall  take  pleasure  in  paying  draft  on  its  pres- 
entation." 

Woods  National  Bank,  on  January  7,  1908,  answered  by  general 
demurrer  and  general  denial,  and  on  same  date  appellant  filed  its 
plea  of  privilege  to  be  sued  in  Webb  County,  which  was  verified  by 
the  afiidavit  of  its  cashier,  M.  T.  Cogley.  On  February  17,  1908, 
pleas  in  abatement  were  filed  by  appellant,  on  the  grounds  that  no 
privity  of  contract  was  shown  between  the  two  banks,  that  the  trus- 
tee did  not  disclose  for  whom  he  was  trustee,  and  that  W.  F.  Woods 
and  Don  A.  Bliss  were  proper  parties  and  should  be  joined  in  the 
suit.  On  same  day  appellant  filed  its  defenses,  without  waiving  its 
pleas  of  privilege  and  pleas  in  abatement.  In  that  answer  were 
special  exceptions  to  the  petition  on  the  following  grounds: 

"1st:  Because  no  consideration  is  alleged  whereby  this  defendant 
was  bound  to  honor  and  pay  the  bill  of  exchange  mentioned  in  said 
petition,  and  it  is  not  alleged  that  the  Milmo  National  Bank  had 
funds  of  the  Woods  National  Bank  against  which  the  same  was 
drawn. 

"2d.  Because  the  alleged  act  of  certification  of  said  bill  of  ex- 
change was  not  binding  on  the  Milmo  National  Bank,  but  is  ultra 
vires,  null  and  void,  it  not  being_  also  alleged  that  the  Woods  National 
Bank  had  on  deposit  with  the  Milmo  National  Bank,  at  the  time 
of  such  alleged  certifixjation,  an  amount  of  money  equal  to  the  amount 
of  money  specified  in  said  bill  of  exchange;  and  it  does  not  appear 
that  such  alleged  act  of  certification  proceeded  upon  and  was  for 
any  consideration;  and  because  it  appears  that  such  alleged  act  of 
certification  was  revoked  before  the  said  bill  of  exchange  was  deliv- 
ered to  the  payee  named  therein;  and  because  it  does  not  appear 
that  the  said  payee,  upon  delivery  of  said  bill  of  exchange  to  him, 
became  a  bona  fide  holder  thereof  without  notice,  but  the  contrary 
appears  in  the  allegations  of  the  petition. 

"3d.  Because  the  allegations  on  page  4,  beginning,  ^Immediately 
after  the  said  Woods,^  and  ending  on  page  5,  with,  *Would  not  be 
paid,'  are  insufficient  to  show  any  promise  made  to  plaintiff  to  pay 
said  bill  of  exchange,  or  any  act  of  this  defendant  from  which  the 
cause  of  action  sued  on  arose,  and  it  is  not  alleged  that  the  alleged 
letter  of  this  defendant  was  exhibited  to  plaintiff,  nor  when. 

"4th.  Because  it  is  not  made  to  appear  how  this  defendant  has 
become  bound  to  pay  to  plaintiff  the  full  amount  of  said  bill  of  ex- 
change or  any  amount,  nor  how  the  plaintiff  has  the  right  to  recover 
of  the  defendant  the  said  sum  of  money  or  any  sum  of  money  under 
the  laws  of  the  United  States,  as  alleged  on  page  5  of  plaintiff's  peti- 
tion, beginning:  'Your  petitioner  further  shows,'  down  to  and  in- 
cluding 'United  States' — ^it  not  being  alleged  that  the  Woods  National 
Bank  had  funds  on  deposit  with  this  defendant  at  the  time  such 
alleged  cause  of  action  arose,  or  at  any  time;  and  it  further  appear- 
ing that  if  any  liability  arose  by  reason  of  the  alleged  act  of  certifi- 
cation^  such  liability  was  to  the  payee  named  in  the  instrument  cer- 
tified, and  not  to  the  plaintiff. 

"5th.  Because  the  petition  does  not  show  what  money,  if  any,  or 
what  consideration,  if  any,  was  paid  by  plaintiff  on  the  purchase  of 
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said  bill  of  exchange;  nor  does  it  show  when,  nor  how  the  money 
was  placed  in  the  Woods  iN'ational  Bank,  as  alleged,  nor  how  much 
money  was  so  placed. 

**6th.  Because  it  is  not  made  to  appear  how  the  refusal  of  this 
defendant  to  pay  said  bill  of  exchange  caused  the  petitioner  to  lose 
the  purchase  and  conveyance  of  lands,  as  alleged  on  page  6  of  the 
petition,  it  not  being  alleged  that  this  defendant  made  any  promise 
to  plaintiff  that  it  would  pay  said  bill  of  exchange.'' 

Exceptions  to  the  pleas  of  privilege  and  the  pleas  in  abatement 
were  sustained  and  the  special  exceptions  of  appellant  were  over- 
ruled by  the  court,  and  no  jury  being  demanded,  the  court  lieard 
the  facts  and  rendered  judgment  for  the  trustee  in  the  sum  of 
$8,360.22  against  the  receiver  and  appellant. 

There  is  some  diversity  of  opinion  between  the  courts  of  tlie 
United  States  and  England  as  to  the  effect  of  a  written  promise  to 
the  drawer  to  accept  an  existing  bill  of  exchange,  which  was  not 
communicated  to  the  holder  or  purchaser  of  tlte  same,  and  which, 
therefore,  could  not  have  formed  any  inducement  for  the  purchase 
of  the  bill.  In  most  American  cases  the  liability  of  the  acceptor, 
in  case  of  a  written  acceptance,  is  measured  by  the  acceptance  having 
been  an  inducement  to  the  taking  of  the  bill;  in  the  English  cases 
it  is  held  to  be  immaterial.  The  view  generally  accepted  in  the 
United  States,  however,  is  that  unless  the  holder  took  the  bill  on 
account  of  the  promise  it  is  not  an  acceptance.  (Coolidge  v.  Payson, 
2  Wheat.,  66;  Schimmelpennich  v.  Bayard,  26  U.  S.,  264;  Boyce  v. 
Edwards,  29  U.  S.,  Ill;  Exchange  Bank  v.  Eice,  98  Mass.,  288,  and 
107  Mass.,  37.)  The  rule  sustained  by  the  cases  cited  we  believe  to 
be  the  reasonable  and  proper  one,  and  we  conclude  that  as  the  letter 
written  by  appellant  to  Woods  National  Bank  did  not  figure  as  an 
inducement  to  the  purchase  of  the  bill  of  exchange  by  T.  D.  Cobbs, 
the  trustee,  it  should  not  have  figured  in  the  decision  of  the  case. 
The  rule  mentioned  applies  to  written  acceptances  not  written  on 
the  face  of  the  paper,  because  it  is  the  desire  of  the  law  to  restrict 
within  the  narrowest  limits  the  doctrine  of  liability  to  an  action  on 
negotiable  paper  by  reason  of  anything  not  appearing  on  the  face  of 
the  paper  itself. 

After  the  check  had  been  drawn,  however,  and  delivered  to  the 
trustee,  to  whom  it  belonged,  he  placed  it  in  the  hands  of  liis  agent, 
Thaison,  for  presentment  to  appellant,  and  tliere  was  an  acceptance 
of  the  draft  both  verbally  and  in  writing,  hereinbefore  copied.  That 
presentment  was  a  legal  one.  It  was  made  by  the  lawfully  author- 
ized agent  of  the  rightful  holder,  and  if  he  had  not  been,  the  pre- 
sentment would  inure  to  the  benefit  of  the  rightful  holder,  whoever 
he  might  be.  (Tiedeman,  Comm.  Paper,  sec.  212.)  The  verbal 
acceptance  alone  was  sufficient  to  bind  the  acceptor.  (Neuman  v. 
Shroeder,  71  Texas,  81;  White  v.  Dienger  (Texas  Civ.  App.),  25 
S.  W.,  666.) 

The  acceptance  had  the  effect  of  an  admission  upon  the  part  of 
appellant  that  it  had  funds  of  the  drawer  with  which  to  pay  the 
amount  of  the  bill,  and  the  acceptor  became  the  principal  debtor 
and  primarily  liable  for  payment  of  the  bill  of  exchange  according 
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to  the  terms  of  the  contract  therein  evidenced.  (Stark  v.  Alford, 
49  Texas,  260.)  As  between  the  holder  of  the  bill  and  the  acceptor, 
the  latter  is  estopped  from  denying  that  he  has  funds  of  the  drawer 
with  which  to  pay  the  bill.  As  said  by  the  Supreme  Court  of  the 
United  States  in  Baborg  v.  Peyton,  2  Wheat.,  385:  "An  acceptance 
is  not  a  collateral  engagement  to  pay  the  debt  of  another;  it  is  an 
absolute  engagement  to  pay  the  money  to  the  holder  of  the  bill;  and 
the  engagements  of  all  other  parties  are  merely  collateral.  Prima 
facie,  every  acceptance  affords  a  presumption  of  funds  of  the  drawer 
in  the  hands  of  the  acceptor,  and  is,  of  itself,  an  express  appropria- 
tion of  those  funds  for  the  use  of  the  holder.  The  case  may,  indeed, 
be  otherwise;  and  then  the  acceptor,  in  fact,  pays  the  debt  of  the 
drawer,  but  as  between  himself  and  the  payee  it  is  not  a  collateral 
but  an  original  and  direct  undertaking." 

In  the  case  of  Hortsman  v.  Henshaw,  11  How,,  177,  Chief  Justice 
Taney  said:  ^TVhenever  the  drawer  is  liable  to  the  holder,  the  ac- 
ceptor is  entitled  to  a  credit  if  he  pays  the  money;  and  he  is  bound 
to  pay  upon  his  acceptance,  when  the  payment  will  entitle  him  to  a 
credit  in  his  account  with  the  drawer.  And  if  he  accepts  without 
funds,  upon  the  credit  of  the  drawer,  he  must  look  to  him  for  in- 
demnity, and  can  not  on  that  ground  defend  himself  against  a  bona 
fide  indorsee.  The  insolvency  of  the  drawer  can  make  no  difference 
in  the  rights  and  liabilities  of  the  parties." 

The  enunciated  rule  is  founded  on  that  principle  of  right  and 
justice  which  estops  a  party  from  escaping  liability  where  he  has 
caused  another  to  lose  some  right  or  vantage  ground  by  his  acts, 
words  or  conduct.  Had  appellant  informed  the  agent  of  the  trustee 
that  it  had  no  funds  belonging  to  Woods  National  Bank  and  could 
not  pay  the  draft  to  Yzaguirre,  he  could,  at  the  time,  most  probably 
have  saved  himself  from  loss  by  demanding  payment  of  the  drawer, 
or  at  least  it  would  have  given  him  a  ehance  to  protect  himself  from 
loss.  On  the  other  hand,  appellant  promised  to  pay  the  draft  and 
lulled  the  trustee  into  security  until  the  failure  of  the  drawer  on 
November  6,  1907.  As  said  by  a  text- writer:  "Any  language  .  .  . 
whether  verbal  or  written,  employed  by  an  officer  of  a  banking  insti- 
tution whose  duty  it  is  to  know  the  financial  standing  and  credit 
of  its  customers,  representing  that  a  check  drawn  upon  it  is  good 
and  will  be  paid,  estops  the  bank  thereafter  as  against  a  bona  fide 
holder  of  the  check  from  denying  the  want  of  funds  to  pay  the 
same."     Bigelow,  Estoppel,  p.  504. 

What  the  cashier  and  his  assistant  told  Thaison  and  the  endorse- 
ment on  the  check  were  equivalent  to  an  acceptance  of  the  check. 
It  was  a  representation  that  the  check  was  good,  that  appellant  had 
funds  of  the  drawer  to  meet  it  and  would  pay  it  when  Yzaguirre 
wrote  his  name  on  the  back  of  it.  It  was  an  absolute  engagement 
to  pay  the  amount  of  the  draft  to  the  person  for  "whom  it  was  in- 
tended. The  debt  thereupon  became  that  of  appellant.  It  had  satis- 
fied the  agent  of  the  trustee  that  the  bill  was  good  and  would  be 
paid  and  thereby  prevented  him  from  taking  steps  to  protect  himself 
until  it  was  too  late.  Delay  in  the  presentation  could  not  figure  in 
the   ease   because   the   debt   having   become   that   of   appellant   would 
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remain  in  force  until  barred  by  some  statute  of  limitations.  (Farm- 
ers &  M.  Bank  v.  Butchers  &  D.  Bank,  16  N.  Y.,  128;  Meads  v. 
Merchants  Bank,  25, N.  Y.,  143;  Irving  Bank  v.  Wetherald,  36  N. 
Y.,  335.) 

It  follows  from  the  discussion  of  the  law  of  the  case  that  the 
petition  was  not  subject  to  the  general  or  special  exceptions  urged 
against  it  on  the  ground  that  it  did  not  state  a  cause  of  action. 
Under  the  allegations  it  was  unnecessary  to  allege  that  appellant 
had  funds  belonging  to  Woods  National  Bank.  It  was  utterly  imma- 
terial whether  it  had  such  funds*  or  not.  It  was  not  necessary  to 
allege  that  the  trustee  was  induced  to  buy  the  excliange  from  Woods 
National  Bank,  because  that  was  not  the  ground  of  appellant's  lia- 
bility. It  was  liable  for  its  acceptance  of  a  check  in  the  hands  of 
'the  holder  whereby  he  was  prevented  from  obtaining  his  money  from 
the  issuing  bank. 

There  can  be  no  doubt  that  appellant  was  a  proper  party  defend- 
ant to  the  suit  on  the  bill  of  exchange.  It  is  always  proper  to  join 
the  acceptor  of  any  bill  of  exchange  or  any  other  principal  obligor 
in  any  contract,  with  anyone  else  liable  thereon.  This  rule  is 
statutory.  Rev.  Stats.,  art.  1203.  It  would  seem  from  article  1204 
that  the  acceptor  is  a  necessary  party  in  a  suit  against  the  drawer 
unless  certain  conditions  therein  named  exist. 

Appellant  being  a  proper,  if  not  necessary  party,  the  plea  of  privi- 
lege was  properly  overruled.  Texas  &  Pac.  Ey.  v.  Mangum,  68  Texas, 
342.  In  that  case  the  court  in  construing  the  fourth  exception  to 
the  general  law  that  a  person  must  be  sued  in  the  county  of  his 
residence,  said:  "This,  however,  does  not  mean  that  an  inhabitant 
of  this  State  may  be  sued  in  a  county  other  than  liis  residence  when- 
ever a  plaintiff,  without  sufficient  ground,  may  join  with  him  as  a 
defendant  some  person  who  may  be  a  resident  of  the  county  in 
which  the  action  is  brought..  It  means  simply  that  if  one  who  is  a 
proper  or  necessary  party  defendant  resides  in  the  county  in  which 
the  action  is  brought,  that  then  other  defendants  may  be  joined  with 
him  who  reside  in  other  counties.'^  The  case  of  Mathonican  v.  Scott, 
87  Texas,  396,  is  also  in  point. 

The  ninth  assignment  of  error  brings  in  review  the  action  of  the 
court  in  overruling  the  exception  to  the  petition  on  the  ground  that 
it  failed  to  state  the  names  of  the  beneficiaries  who  were  represented 
by  the  trustee,  and  we  think  the  assignment  should  be  sustained. 
The  well  established  rule  is  that  in  suits  by  or  against  the  trustee 
for  the  recovery  of  trust  property,  the  beneficiary  or  cestui  que  trust 
is  a  necessary  party.  (Hall  v.  Harris,  11  Texas,  300;  Huffman  v. 
Cartwright,  44  Texas,  296;  Boles  v.  Lintliicum,  48  Texas,  224;  Ebell 
V.  Bursinger,  70  Texas,  120;  Cotton  v.  Coit,  88  Texas,  414.)  The 
reason  for  the  rule  is  the  prevention  of  a  multiplicity  of  suits  and 
that  there  may  be  a  complete  and  final  decree  between  all  the  parties 
interested.  Another  reason  might  be  offered  in  a  case  like  this,  and 
that  is  that  the  disclosure  of  the  names  of  the  beneficiaries  miglit 
open  up  defenses  for  tlie  defendant  that  would  not  otherwise  be 
practicable  or  proper.  A  different  case  miglit  be  developed  if  the 
names   of   the   beneficiaries   are   disclosed.     Every   one    interested    in 
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the  suit  should  be  made  a  party  in  order  that  there  may  be  a  full 
and  fair  investigation  as  to  tlie  relations  of  each  one  to  Woods 
National  Bank,  to  the  receiver,  to  the  trustee,  to  tlie  appellant,  and 
to  the  subject  matter.  In  order  to  recover,  the  beneficiaries  must 
appear  to  have  obtained  the  draft  for  value  and  in  good  faith,  for 
fraud 'will  vitiate  anything,  and  unless  it  fully  appears  that  the  bene- 
ficiaries, represented  by  the  trustee,  actually  parted  with  something 
of  value  for  the  check,  and  that  the  purchase  was  not  a  mere  book- 
keeping entry  (Daniel  Xeg.  Instr.,  sec.  779b),  the  beneficiaries  can 
not  recover  any  sum  from  appellant.  Its  liability  is  based  on  the 
proposition  that  the  beneficiaries  have  been  placed  in  a  worse  posi- 
tion by  the  failure  to  pay  the  check  drawn  by  Woods  National  Bank. 
Not  only  did  appellant  except  to  the  petition  on  the  ground  that  the 
beneficiaries  in  the  trust  were  not  made  parties,  but  by  a  plea,  sup- 
ported by  affidavit,  suggested  the  names  of  parties  who  were  bene- 
ficiaries and  asked  that  they  be  made  parties.  The  court  overruled 
exception   and   plea. 

In  this  case  the  holder  of  the  check  did  not  take  a  certification 
of  the  check  as  paj^ment  of  the  check  and  thereby  release  the  drawer, 
but  merely  presented  it  and  received  tlie  assurance  that  it  would  be 
paid  when  properly  endorsed.  Nothing  was  received  in  lieu  of  pay- 
ment of  the  cheek.  The  check  or  draft  had  been  bought  bv  the 
trustee  and  when  delivered  to  him  was  his  property.  He  could  have 
returned  it  to"  the  drawer  and  have  demanded  repayment  of  his 
money.  It  was  his,  although  drawn  in  favor  of  Yzaguirre,  and  at 
the  time  it  was  presented  to  appellant  it  was  still  his  property,  and 
all  he  obtained  from  appellant  was  a  promise  to  pay  tlie  money  if 
Yzaguirre  would  endorse  it.  It  was  a  mere  Acceptance,  and  after  it 
was  made  the  trustee  still  had  his  recourse  on  Woods  National  Bank 
and  could  have  refrained  from  giving  the  clieck  to  Yzaguirre  and 
obtaining  his  endorsement.  Before  the  check  ever  reached  Yzaguirre's 
hand  lie  had  been  notified  that  the  check  would  not  be  paid,  and  he 
refused  to  take  it  and  refused  to  convey  the  lands  for  which  it  was 
to  pay.  There  was  no  certification  of  the  check,  which  would  have 
released  the  drawer  and  have  made  appellant  the  principal  and  only 
debtor,  but  there  was  merely  an  acceptance  of  it  which  placed  ap- 
pellant in  the  position  of  principal  •  debtor  but  did  not  release  the 
drawer.  The  trustee  at  the  time  the  check  was  presented  to  appel- 
lant could  not  demand  payment,  for  appellant  at  that  time  was 
under  no  •  obligation  to  pay  it,  and  he  could  obtain  only  what  he  did 
obtain,  a  promise  to  pay  in  case  the  paper  was  indorsed.  In  otlier 
words,  he  obtained  an  acceptance  of  his  paper  and  not  a  certification. 
The  first  does  not  release  the  drawer;  the  latter  does.  The  drawer 
and  acceptor  were  jointly  liable  to  the  trustee  and  the  suit  could  be 
maintained  in  the  domicile  of  either. 

The  facts  were  fully  stated  in  the  petition  and  showed  a  liability 
on  the  part  of  appellant  to  the  trustee,  and  a  direct  allegation  of 
a  promise  to  pay  was  not  necessary.  The  only  parts  of  the  letter 
from  W.  F.  Woods  to  Cogley,  appellant's  cashier,  that  were  relevant 
were  those  referring  to  the  fact  that  the  draft  had  been  drawn  and 
that  part  showing  that  Woods  was  interested  in  the  transaction  about 
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the  land,  but  we  can  see  no  reason  why  the  whole  letter  should  not 
have  been  admitted  in  evidence.  We  see  no  pertinency  in  the  other 
letters  excluded. 

■  The  bill  of  exceptions  upon  which  the  twentieth  assignment  of 
error  is  founded  does  not  disclose  what  Cogley  would  have  testified 
Yzaguirre  said  when  he  presented  the  draft,  and  of  course  this  court 
is  unable  to  ascertain  whether  his  statement  was  material  or  not. 

It  was  error  to  permit  the  trustee  to  swear  to  the  statements  made 
to  him  by  W.  F.  Woods.  Such  statements  could  not  bind  appellant. 
They  were  hearsay  and  involved  a  conclusion  of  Woods,  as'  well  as 
of  the  trustee  who  was  testifying. 

The  letter  from  appellant  to  Woods  National  Bank  was  admissible, 
not  as  showing  an  acceptance  of  the  draft,  but  having  been  written 
the  day  after  Thaison  presented  the  draft,  it  was  admissible  as  cor- 
roborative of  his  statements  as  to  the  acceptance. 

The  statement  of  Thaison  made  at  Bio  Grande  City,  having  been 
presented  to  Cogley  at  Laredo  and  endorsed  except  in  one  particular, 
was  admissible  as  tending  to  impeach  the  evidence  of  Cogley  at  the 
trial,  and  as  an  admission  on  the  part  of  appellant. 

The  telegram  of  the  bank  examiner  to  appellant  after  the  failure 
of  Woods  National  Bank  was  properly  excluded,  as  well  as  the  reply 
to  it.     Such  evidence  could  not  affect  the  liability  of  appellant. 

Knowledge  of  the  trustee  as  to  there  being  no  funds  of  Woods 
National  Bank  with  appellant  to  meet  the  draft  could  not  relieve 
appellant  of  the  effect  of  its  acceptance  of  the  draft,  unless,  perhaps, 
there  had  been  an  allegation  of  conspiracy  upon  the  part  of  trustee, 
the  beneficiaries,  and  the  officers  of  Woods  National  Bank  to  defraud 
appellant. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


The  Texas  Company  v.  W.  H.  Beddingfield  et  al. 

Decided  December  17,  1908. 

Injunction — ^Dissolntion  In  Vacation — ^Amendment  of  Judg^nent. 

In  an  action  to  enjoin  the  execution  of  a  judgment  on  the  ground  that  it 
did  not  dispose  of  all  the  parties  to  the  original  suit,  it  was  error  for  the  court 
to  dissolve  the  injunction  in  vacation  pending  a  trial  on  the  merits,  and  to 
render  judgment  against  the  plaintiffs  in  the  injunction  suit,  for  statutory  dam- 
ages. While  such  a  judgment  might  be  corrected  or  amended  in  term  time 
upon  proper  motion  and  notice,  it  cannot  be  done  in  vacation. 

Appeal  from  the*  County  Court  of  Leon  County.     Tried  below  be- 
fore Hon.  Robert  J.  Thome. 

James  L,  Auirey,  W\  D.  Lacey  and  A,  L.  Beaty,  for  appellant. 

No  brief  for  the  appellees. 

McMEANS,  Associate  Justice. — This  is  an  appeal  from  an  order 


y908.]  The  Texas  Company  v.  Beddingfield.  11 

of  the  county  judge  of  Leon  County,  made  in  vacation,  dissolving  a 
temporary  injunction  previously  granted  by  the  county  judge  in  a 
suit  in  the  County  Coui*t  of  Leon  County,  brought  by  appellant 
against  appellees.  *  The  facts  stated  in  the  petition,  so  far  as  are 
necessary  to  an  understanding  of  the  grounds  upon  which  this  deci- 
sion is  based,  are  briefly  as  follows: 

W,  H.  Beddingfield,  Lilla  Ivey,  joined  by  her  husband,  Alford 
Ivey,  Lottie  Eagan,  joined  by  her  husband,  Theo  Eagan,  Katie  Kob- 
inson,  feme  sole,  and  Annie  Beddingfield  and  James  Beddingfield, 
minors,  represented  by  W.  H.  Beddingfield  as  next  friend,  instituted 
a  suit  in  the  County  Court  of  Leon  County  at  its  January,  1908, 
tenn  against  The  Texas  Company  for  damages  alleged  to  have  been 
caused  by  the  construction  of  the  pipe  line  of  The  Texas  Company 
through  certain  land  in  Leon  County  owned  by  them.  On  the  trial 
of  the  case  judgment  was  rendered  against  defendant  for  $100  in 
favor  of  all  the  plaintiffs  except  Alford  Ivey  and  Theo  Eagan,  who 
were  in  no  way  disposed  of  by  the  judgment. 

On  February  11,  1908,  The  Texas  Company  filed  in  the  County 
Court  of  Leon  County  a  suit  for  a  new  trial  of  said  case,  in  its 
petition  alleging,  among  other  things  not  necessary  to  be  here  stated, 
that  the  judgment  having  failed  to  dispose  of  two  of  the  parties 
to  the  proceedings,  it  was  not  a  final  judgment  and  would  not  there- 
fore support  an  execution,  but  that  notwithstanding  this  fact  the 
plaintiffs  in  said  suit  were  threatening  to,  and  if  not  restrained 
would  cause  execution  to  issue  for  the  enforcement  of  said  judgment 
and  cause  the  same  to  be  levied  upon  its  property,  etc.,  and  prayed 
that  they  be  enjoined,  pending  final  hearing,  from  doing  any  act 
toward  the  enforcement  or  collection  of  said  judgment,  and  that  on 
final  hearing  the  enforcement  thereof  be  perpetually  enjoined,  and 
that  said  judgment  be  set  aside  and  a  new  trial  in  said  cause  be 
granted.  The  county  judge  granted  the  injunction  in  the  terms  of 
the  prayer,  and  on  February  12,  1908,  a  writ  of  injunction  under 
the  direction  of  the  judge  was  issued  and  served  upon  plaintiffs  in 
said  judgment.  Thereafter  the  parties  enjoined  fifed  their  answer 
in  the  injunction  proceeding,  alleging,  among  other  things,  that  the 
injunction  was  sued  out  for  delay,  and  that  if  the  judgment  enjoined 
left  any  of  the  plaintiffs  undisposed  of,  or  if  the  same  by  reason  of 
not  disposing  of  all  the  plaintiffs  was  not  a  final  judgment,  the  same 
could  be  corrected  in  this  proceeding,  and  they  prayed  tliat  such 
correction  be  made  by  providing  that  such  undisposed  of  parties  take 
nothing  by  reason  of  said  suit,  that  the  temporary  injunction  be 
dissolved,  and  that  the  defendants  be  awarded  the  statutory  penalty 
of  ten  percent  on  the  amount  of  their  judgment. 

Upon  a  hearing  of  the  matter  by  the  county  judge  in  vacation, 
on  March  9,  1908,  he  made  an  order  dissolving  the  temporary  in- 
junction, and  correcting  and  amending  the  judgment  by  decreeing 
that  Alford  Ivey  and  Theo  Eagan  take  nothing  by  said  suit,  and 
rendered  judgment  in  favor  of  the  other  plaintiffs  in  the  damage 
suit  against  The  Texas  Company  for  $10,  statutory  penalty  for  suing 
out  the  injunction.     From  this  order  The  Texas   Company  appeals. 

It  is  well  settled  that  a  judgment  which  fails  to  dispose  of  all  the 
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parties  to  the  controversy  is  not  a  final  judgment  (Mignon  v.  Brin- 
son,  74  Texas,  18;  Whitaker  v.  Gee,  61  Texas,  217);  and  that  no 
appeal  will'  lie  therefrom.  Nor  does  such  a  judgment  authorize  the 
issuance  of  an  execution.  ( Revised  Statutes,  arts.  2324,  2325.)  It 
was  therefore  error  for  the  court  to  dissolve  the  temporary  injunc- 
tion in  vacation  pending  a  trial  on  the  merits,  and  it  follows,  we 
think,  that  the  court  also  erred  in  rendering  judgment  against  the 
appellant  for  statutory  damages.  While  an  amendment  or  correc- 
tion of  a  judgment,  such  as  was  sought  in  this  case,  might  have 
been  made  in  term  time,  upon  proper  motion  and  upon  proper  no- 
tice, we  think  it  clear  that  no  such  correction  could  be  made  in  vaca- 
tion. The  order. of  the  county  judge  dissolving  the  injunction,  and 
awarding  damages  and  correcting  the  judgment  rendered  in  the 
damage  suit  is  hereby  reversed  and  the  cause  remanded  for  further 
proceeding  in  the  matter  of  the  hearing  and  determination  of  the 
suit  for  new  trial. 

Reversed  and  remanded. 


Paris  &  Great  Northern  Railway  Company  v.  Anna  Bobinson 

ET    AL. 
Decided  December  3-17,   1908. 

1. — Carriers  of  PasBengers — Care  Due  Intoxicated  Person. 

In  case  .of  an  intoxicated  passenger  killed  by  jumping  or  falling  from  the 
train  while  in  motion,  he  being  able  to  walk,  though  staggering,  and  with  suffi- 
cient intelligence  to  go  to  the  depot  in  time  to  take  his  train  and  to  ^ive  to  a 
companion  accompanying  him  the  correct  fare  witli  which  to  purchase  his  ticket, 
and  apparently  being  looked  after  by  his  less  intoxicated  companion,  the  evi- 
dence is  held  insufficient  to  show  negligence  on  the  part  of  the  carrier  in  re- 
ceiving him  as  a  passenger  in  such  condition  and  failing  to  care  for  and  protect 
him  from  danger  by  his  own  acts. 

8. — Same. 

Intoxication  is  of  various  degrees,  and  whether  such  as  to  require  of  a 
carrier,  in  the  exercise  of  the  high  degree  of  care  required,  the  use  of  other 
means  to  provide  for  the  safety  of  a  passenger  than  in  the  case  of  a  sober  one 
depends  on  his  apparent  condition,  whether  alone  or  accompanied  by  persons 
capable  of  looking  after  him,  and  knowledge  by  the  carrier's  servants  of  his 
placing  himself  in  a  position  of  danger. 

3. — Same — ^Refusing  to  Eeceive  Passenger. 

The  fact  that  a  man  was  drunk  and  staggering  does  not  justify  refusal 
by  a  railway  to  receive  him  as  a  passenger,  especially  in  view  of  the  statute 
(Rev.  Slats.,  arts.  4494,  4406)  requiring  such  carriers  to  receive  and  transport 
all  persons  offering  themselves  as  passengers. 

4. — ^Absence  of  Evidence — Ees  Ipsa  Loquitur. 

There  could  be  no  recovery  for  the  death  of  an  intoxicated  passenger  by 
falling  or  jumping  from  the  train  where  the  evidence  failed  to  disclose  how  the 
accident  occurred  or  knowledge  by  the  carrier's  ser\'ants  of  his  beings  in  a  place 
of  danger.  The  maxim  res  ipsa  loquitur  applies  only  where  the  thing  causing 
the  accident  is  under  the  control  of  the  defendant. 

5. — Eeversal — Eemand  or  Eendition. 

A  recovery  by  plaintiff  having  been  reversed  and  judgment  rendered  for 
defendant  because  of  the  insufficiency  of  the  evidence  to  support  the  verdict,  the 
Appellate  Court,  on  showing  made  by  affidavits  in  support  of  a  motion  for 
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rehearing  that  other  evidence  to  sustain  a  recovery,  is  obtainable,  will  reverse  and 
remand  instead  of  rendering  judgment. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Edgar  Wright,  C,  11,  Yoakum  and  W,  F.  Evans,  for  appellant. — 
There  was  no  evidence  that  at  the  time  Bobinson  was  received  as  a 
passenger,  or  at  any  time  afterwards,  he  was  intoxicated  to  such  an 
extent  as  to  render  him  incapable  of  caring  for  and  taking  care  of 
himself.  Missouri  Pac.  By.  Co.  v.  Evans,  71  Texas,  361;  Thixtons 
Ex'r  V.  Illinois  Cent.  B.  Co.,  96  S.  W.,  548;  Louisville  &  N.  B.  Co. 
V.  Logan,  10  S.  W.,  655;  Galveston,  H.  &  S.  A.  By.  v.  Long,  13 
Texas  Civ.  App.,  664;  Price  v.  St.  L.,  I.  M.  &  S.  By.,  88  S.  W., 
575;  St.  Louis,  A.  &  T.  H.  B.  Co.  v.  Carr,  47  111.  App.,  353;  Fisher 
V.  West  Ya.  &  Pittsburg  B.  Co.,  39  W.  Va.,  366;  Boseman  v.  Caro- 
lina Central  B.  Co.,  112  N.  C,  709. 

There  is  no  evidence  that  the  defendant,  its  agents  or  employes, 
at  the  time  Bobinson  was  received  as  a  passenger,  or  at  any  time 
afterwards  prior  to  his  death,  knew  that  he  was  in  such  a  state  of 
intoxication  as  to  be  incapable  of  caring  for  himself.  Illinois  Cent. 
B.  Co.  V.  Cruse,  96  S.  W.,  831;  1  Elliott  on  Bailroads,  sec.  302; 
1  Wood  on  Bailroads,  sec.  164;  Korn  v.  Chesapeake  &  0.  B.  Co., 
62  C.  C.  A.,  417;  Texas  &  P.  By.  Co.  v.  Overall,  82  Texas,  248. 

The  courts  charge  does  not  present  the  law  as  applicable  to  the 
undisputed  facts  in  this  case,  in  that,  even  if  Bobinson  was  so  in- 
toxicated as  to  be  helpless  and  incapable  of  caring  for  himself,  the 
undisputed  facts  showed  that  Bobinson,  when  on  defendant's  train, 
was  accompanied  by  a  friend  and  companion,  who  was  apparently 
in  charge  of  him,  and  the  conductor  had  a  right  to  rely  on  his  com- 
panion's taking  care  of  him  and  did  not  owe  Bobinson  any  greater 
care  than  he  did  to  any  other  passenger.  St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  Bexroad,  26  S.  W.,  1037. 

The  requested  instructions  afiBrmatively  presented  to  the  jury  the 
facts  establishing  the  defendant's  defense  of  contributory  negligence, 
and  presented  the  same  to  the  jury  with  the  law  applicable  thereto, 
and  same  was  not  so  presented  by  the  court  in  its  main  charge.  St. 
Louis  &  S.  W.  By.  Co.  v.  Hall,  85  S.  W.,  789 ;  Missouri,  K.  &  T.  By. 
v.  McGlamory,  89  Texas,  635;  Texas  Trunk  By.  Co.  v.  Avres,  83 
Texas,  268;  Gulf,  C.  &  S.  F.  .By.  Co.  v.  Shieder,  88  Texas,  152; 
Fisher  v.  Bailway  Co.,  23  L.  B.  A.,  758 ;  Bailway  Co.  v.  Ferguson, 
79  Va.,  241;  Houston  &  T.  C.  By.  Co.  v.  Bryant,  72  S.  W^,  888. 

A  carrier  is  not  bound  to  protect  a  drunken  man  from  the  conse- 
quences of  his  own  folly  or  wrong.  C,  I.,  St.  L.  &  C.  B.  Co.  v. 
Cooper,  6  L.  B.  A.,  245;  Weltey  v.  I.  &  V.  B.  Co.,  105  Ind.,  55; 
McClelland  v.  L.  W.  A.  &  C.  B.  Co.,  94  Ind.,  276;  L.,  C.  &  L. 
R.  Co.  V.  Sullivan,  81  Ky.,  624;  5  Am.  &  Eng.  Ency.  of  Law,  678; 
Houston  &  T.  C.  By.  Co.  v.  Bryant,  72  S.  W.,  888;  Sickles  v.  M., 
K.  &  T.  By.  Co.,  13  Texas  Civ.  App.,  434. 

To  a  passenger  incapable  of  caring  for  himself,  who  is  accompanied 
by  an  attendant  or  companion,  the  carrier  is  only  required  to  exer- 
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cise,  for  his  safety,  the  same  degree  of  care  it  is  required  to  exercise 
for  the  safety  of  its  other  passengers.  St.  Louis,  I.  M.  &  S.  By.  Co. 
V.  Rexroad,  26  S.  W.,  1037;  Louisville  &  N.  R.  Co.  v.  Jordan,  66 
S.  W.,  27;  Illinois  Central  R.  Co.  v.  Allen,  89  S.  W.,  150;  5  Am. 
&  Eng.  Ency.  of  Law,  p.  538. 

Even  if  Robinson  was  intoxicated  to  such  an  extent  as  to  be 
helpless,  the  only  duty  owed  him  by  the  carrier  was  to  place  him  in 
a  safe  position  Within  the  car  and  it  was  not  required  to  guard  said 
Robinson  until  he  landed  safely  at  his  destination.  Thixton  v.  Illi- 
nois Cent.  R.  Co.,  96  S.  W.,  548;  St.  Louis,  A.  &  T.  H.  R.  R.  Co. 
V.  Carr,  47  111.  App.,  353. 

There  was  no  evidence  showing  that  defendant  was  liable  for  Rob- 
inson's death  and  the  court  should  have  instructed  a  verdict  for  the 
defendant.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73  Texas, 
277;  Texas  &  K  0.  Ry.  Co.  v.  Crowder,  63  Texas,  505;  Texas  &  P. 
Ry.  Co.  V.  Shoemaker,  84  S.  W.,  1052;  Railway  Co.  v.  Evans,  71 
Texas,  371;  Thixton  v.  Illinois  Cent.  Ry.  Co.,  96  S.  W.,  548; 
Galveston,  H,  &  S.  A.  Ry.  Co.  v.  Long,  13  Texas  Civ.  App.,  664; 
Korn  V.  C.  &  0.  Ry.  Co.,  62  C.  C.  A.,  417;  Rosemon  v.  Carolina 
Cent.  R.  Co.,  16  S.  E.,  766;  1  Elliott  on  Railroads,  sec.  302;  Wood 
on  Railroads,  sec.  164;  Railway  v.  Cruse,  96  S.  W.,  821;  Texas  &  P. 
Ry.  Co.  V.  Overall,  82  Texas,  247;  Price  v.  Railroad  Co.,  88  S.  W., 
577;  Railroad  Co.  v.  Carr,  47  111.  App.,  353;  Fisher  v.  Railroad  Co., 
39  W.  Ya.,  366;  Malcom  v.  Railroad  Co.,  186  N.  C,  63;  Joske  v. 
Irvine,  91  Texas,  574;  Crawford  v.  Houston  &  T.  C.  Ry.,  89 
Texas,  89. 

Allen  &  Dohoney,  for  appellees. — It  was  not  error  to  instruct  the 
jury  that  railroad  companies  are  required  to  exercise  such  a  high 
degree  of  foresight  as  to  possible  dangers,  and  such  a  high  degree  of 
prudence  in  guarding  against  them,  as  would  be  used  by  very  cau- 
tious, prudent  and  competent  persons  under  similar  circumstances, 
and  failure  to  exercise  such  care  is  negligence,  and  to  apply  said 
rule  to  the  facts  of  this  case.  Railway  Co.  v.  Halloren,  53  Texas, 
53;  Railway  Co.  v.  Butcher,  83  Texas,  316;  Railway  Co.  v.  Welch, 
86  Texas,  204. 

It  was  not  error  to  refuse  to  charge  on  contributory  negligence. 
The  court,  in  his  main  charge,  requires  the  jury  to  find  from  the 
evidence  that  deceased  was  in  such  a  state  of  intoxication  as  to  be 
incapable  of  caring  for  himself,  and  tells  the  jury  unless  they  so 
find  to  find  for  defendant.  If  deceased  was  in  such  a  drunken  con- 
dition as  to  be  incapable  of  taking  care  of  himself  he  was  not  charge- 
able with  contributory  negligence;  if  he  was  not  in  that  condition 
plaintiffs  were  not  entitled  to  recover  and  the  jury  was  so  instructed. 
Price  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  88  S.  W.,  578;  Hutchinson  on 
Carriers,  sec.   666. 

The  rule  of  diligence  in  such  cases  is  such  care  as  a  very  cautious 
and  prudent  person  would  exercise  under  similar  circumstances. 
Washington  v.  Railway  Co.,  90  Texas,  320;  Railway  Co.  v.  Suggs, 
62  Texas,  326;  Shiflett  v.  Railway  Co.,  18  Texas  Civ.  App.,  57,  56 
S.  W.,  699;  Railway  Co.  v.  Johnson,  55  S.  W.,  787;  Shoemaker  v. 
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Texas  &  P.  Ry.  Co.,  29  Texas  Civ.  App.,  578;  Price  v.  Railway  Co. 
(Ark.),  88  S.  W.,  576;  6  Cyc,  page  599,  note  70. 

Deceased  having  been  in  such  a  state  of  intoxication  as  to  render 
him  incapable  of  appreciating  the  dangers  ordinarily  incident  to 
railroad  travel,  and  incapable  of  caring  for  himself  and  protecting 
himself  against  such  dangers,  appellant  had  a  right  to  refuse  to  re- 
ceive him  as  a  passenger;  but  having  so  received  him,  the  duty  de- 
volved upon  its  employes  to  use  such  a  high  degree  of  care  to 
protect  him  as  very  cautious  and  prudent  persons  would  have  exer- 
cised under  the  same  or  similar  circumstances. 

The  death  of  Robinson  having  been  shown  by  the  facts  and  cir- 
cumstances in  evidence  to  have  occurred  while  he  was  in  such  a 
drunken  condition  and  a  passenger  on  appellant's,  train  in  charge  of 
its  employes  who  knew  of  his  condition,  the  presumption  arises  from 
these  facts  ^nd  circumstances  and  the  unusual  character  of  the  acci- 
dent that  it  was  caused  by  some  negligence  on  the  part  of  such 
employes,  and  appellant  having  failed  to  offer  any  evidence  in  expla- 
nation of  the  accident  and  relieve  itself  of  the  implication  of  negli- 
gence, the  verdict  of  the  jury  should  not  be  disturbed.  Washington 
V.  Railway  Co.,  90  Texas,  320;  Railway  Co.  v.  Suggs,  62  Texas,  323; 
Shiflett  v.  Railway  Co.,  18  Texas  Civ.  App.,  57;  Railway  Co.  v. 
Johnson,  65  S.  W.,  787;  3  Elliott  on  Ev.,  sees.  1967-1968. 

WILLSON,  Chief  Justice.— On  November  21,  1905,  W.  I.  Rob- 
inson, as  a  passenger  on  one  of  appellant's  trains,  was  traveling  from 
Paris  to  Hugo,  I.  T.,  distant  from  Paris  about  twenty-five  miles. 
At  or  near  Lenoir,  a  station  on  appellant's  line  of  railway  about 
ten  miles  from  Paris,  in  some  way  not  shown  by  the  evidence,  he 
was  thrown  or  fell  from  the  train  on  which  he  was  traveling  and 
killed — instantly,  it  appears.  The  suit  was  by  appellees,  his  widow 
and  children,  to  recover  damages  suffered  by  them  on  account  of 
his  death. 

As  grounds  for  the  recovery  sought  appellees  alleged  in  their  peti- 
tion that  when  Robinson  got  aboard  appellant's  train  at  Paris  to  go 
to  Hugo  he  was  ^^in  such  a  state  of  intoxication  as  to  be  incapable 
of  protecting  himself  against  the  dangers  ordinarily  incident  to  rail- 
road travel;"  that  appellant,  knowing  his  condition,  permitted  him 
to  board  its  train  and  afterwards  negligently  failed  to  give  him 
"proper  care  and  attention,  and  permitted  him  to  walk  about  the 
cars  and  out  onto  the  platform  while  the  train  was  in  motion;" 
that  while  said  train  was  running  at  a  high  rate  of  speed  Robinson, 
'T)eing  too  drunk  to  realize  the  danger,  went  out  on  the  platform 
of  the  car;  that  said  platform  had  no  guard  rail,  gates  or  other 
protection,  and  that  said  Robinson  was  thrown,  or  fell,  from  said 
moving  train."  Specifically,  the  negligence  relied  upon  was  alleged 
as  follows:  "That  the  defendant,  its  agents  and  employes  were  neg- 
ligent in  receiving  said  Robinson  as  a  passenger  while  so  intoxicated, 
and  in  failing  to  properly  care  for  and  protect  him,  and  prevent 
him  from  geUing  into  a  place  of  danger." 

Appellant  answered  by  a  general  denial,  and  specially,  among 
other  things,  that  Robinson  was  accompanied  by  a  friend,  who  ap- 
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peared  to  be  capable  of  and  to  be  caring  for  him;  and  that  without 
its  knowledge  or  consent  he  left  his  seat  in  and  passed  out  of  the 
car  and  to  the  platform  of  same,  while  it  was  in  motion,  and  either 
fell  or  jumped  from  the  car. 

The  circumstances  preceding  Robinson's  death  and  furnishing  the 
only  explanation  thereof  to  be  found  in  the  record,  were  testified  to 
by  one  McClanahan,  a  witness  for  appellees.  From  his  testimony 
it  appeared  that  he  and  the  deceased  had  known  each  other  about 
ten  years,  and  that  on  the  evening  before  the  accident  occurred,  by 
chance  had  met  at  Grant,  a  station  on  appellant's  line  of  road  about 
twenty  miles  from  Paris.  From  Grant  they  traveled  on  the  train 
together  that  evening  to  Paris,  reaching  the  latter  place  about  9 
o'clock  p.  m.  After  securing  a  room  at  a  hotel  they  seemed  to  have 
wandered  around  the  city,  taking  several  drinks  of  whisky  and  beer 
together,  until  about  11  o'clock  p.  m.,  when  McClanahan  went  to 
their  hotel  and  to  bed.  Eobinson,  if  he  returned  to  the  hotel  during 
the  night,  did  not  go  to  his  room,  but  was  there 'early  the  next  morn- 
ing. He  was  drunk  and  was  talking  and  cursing  very  loud.  A 
short  time  after  Eobinson  returned  to  his  room  he  and  McClanna- 
han  went  to  breakfast.*  They  then  again,  for  about  an  hour,  wan- 
dered around  the  city,  taking  "a  few  more  drinks  together"  during 
the  time,  after  which  they  separated.  Afterwards,  at  about  11 
o'clock  a.  m.,  McClannahan  went  to  appellant's  depot  in  Paris  to 
take  the  train  to  Hugo.  Within  a  short  time  after  he  reached  the 
depot  Eobinson  came  there.  The  train  was  late  and  did  not  leave 
Paris  until  between  1  and  2  o'clock  in  the  afternoon.  We  copy  from 
the  statement  of  facts  McClannahan's  testimony  on  his  direct  exam- 
ination as  to  what  subsequently  occurred: 

"Eobinson  was  drunk  and  staggering  when  he  came  to  the  depot, 
and  talking  loud  and  acting  in  a  manner  to  attract  attention,  and 
did  attract  the  attention  of  people  around  the  depot.  He  gave  me 
the  money  to  buy  his  ticket  and  asked  me  to  get  a  ticket  for  him, 
which  I  did.  He  gave  me  seventy-five  cents,  which  was  the  price 
of  the  ticket.  He  was  so  drunk  that  he  could  not  talk  distinctly, 
but  I  could  understand  him.  I  offered  him  his  ticket  and  he  would 
not  take  it — ^said  he  did  not  need  any  ticket.  While  we  were  waiting 
for  the  train  Eobinson  was  acting  in  such  a  manner  that  I  was 
afraid  he  would  get  into  trouble  and  get  me  into  trouble,  so  I  avoided 
him.  Saw  him  one  time  just  before  the  train  came  in,  going  across 
the  street  in  the  direction  of  a  saloon.  I  next  saw  him  after  he  got 
on  the  train.  When  I  got  on  the  porter  was  standing  at  the  steps 
and  asked  me  where  I  was  going.  When  I  got  on  I  saw  Eobinson 
on  the  platform  six  or  eight  feet  from  the  porter;  he  was  talking 
and  gesticulating.  I  could  not  hear  what  he  was  saying.  He  was 
staggering  around  and  swinging  his  arms  in  a  wild  manner.  Rob- 
inson came  into  the  •  car  in  a  few  minutes,  talking  very  loud,  and 
sat  down  with  me.  He  was  talking  loud  and  cursing,  and  trying  to 
talk  to  other  people  on  the  car — asking  them  where  they  were  going. 
Some  would  talk  to  him  and  some  would  not.  He  did  not  sit  long, 
but  got  up,  and  was  standing  and  holding  to  a  seat  when  the  con- 
ductor came  through  taking  up  the  tickets.     I  gave  the  conductor 
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his  ticket.  At  that  time  Robinson  was  loud  and  boisterous,  talking 
loud  and  cursing.  The  conductor  took  up  the  tickets  this  side  of 
Ilinkley,  the  first  station  out  of  Paris.  Soon  after  the  conductor 
passed  througli,  Robinson  went  forward  into  the  negro  compartment 
of  the  car  we  were  on.  He  did  not  walk  steady — ^rocked  as  he 
walked.  I  heard  loud  talking  and  "hallowing  in  the  car  he  went 
into.  He  went  forward  between  Hinkley  and  Lenoir,  and  I  did  not 
see  him  any  more  until  I  saw  him  dead.  Soon  after  we  crossed 
Red  River  the  conductor  came  into  the  car  where  I  was  and  said, 
*\Ve  liave  gotten  rid  of  that  noisy  fellow.'  He  asked  me  if  I  knew 
Robinson,  and  asked  me  his  name.  He  told  me  that  he  was  off  the 
train.  I  wanted  to  go  back  and  look  for  Robinson,  and  asked  the 
conductor  if  he  would  stop  and  let  me  off  at  Grant.  (We  were  then 
nearly  to  Grant.)  He  said  no,  he  would  not  stop  until  he  got  to 
Hugo.  The  train  was  running  twenty-five  or  thirty  miles  an  hour, 
and  did  not  stop  or  slow  up  between  Paris  and  Hugo.  When  we 
got  to  Hugo  the  southbound  train  was  there  and  about  ready  to 
leave.  I  got  on  that  train  and  went  back  to  Grant — ^got  off  there 
and  walked  back  to  Lenoir — looking  for  Robinson.  I  found  his  body 
at  Lenoir,  with  his  head  cut  off.  The  body  had  been  picked  up 
from  the  side  of  the  track  and  laid  on  the  platform." 

MeClannahan  further  testified  that  "at  the  time  Robinson  got  on 
the  train  and  until  he  was  killed  he  was  so  drunk  as  to  be  incapable 
of  taking  care  of  himself."  On  his  cross-examination  he  testified 
that  he  himself  was  "pretty  full"  when  he  got  on  the  train,  but  that 
Robinson  "was  drunker  than  (I)  was."  Robinson,  he  stated,  "was 
staggering,  but  not  so  much  that  he  could  not  get  around."  And 
he  added,  **he  did  not  talk  sensibly."  The  cross-examination  of  Me- 
Clannahan disclosed  that  in  a  statement  in  writing  made  by  him  to 
appellant's  claim  agent,  after  the  accident  and  before  the  trial,  he 
had  asserted  that  at  the  time  of  the  accident  "Robinson  had  been 
drinking  a  little.  He  was  not  drunk.  I  considered  that  he  was  able 
to  take  care  of  himself."  With  reference  to  the  statement  made  by 
him  to  the  claim  agent,  on  his  cross-examination,  he  testified:  "It 
is  true  in  part,  and  part  untrue.  The  part  that  states  Robinson  was 
not  drunk  is  not  true.  He  was  drunker  than  I  said  he  was  in  this 
statement." 

The  court  instructed  the  jury  as  follows: 

"If  you  believe  from  the  evidence  that  on  the  day  and  date  al- 
leged in  plaintiff's  petition,  at  the  time  William  I.  Robinson,  now 
deceased,  was,  or  after  he  had  been  received  as  a  passenger  on  de- 
fendant's train,  was  in  such  a  state  of  intoxication  as  to  render  him 
incapable  of  caring  for-  and  taking  care  of  himself,  and  that  the 
defendant,  its  agents  and  employes  knew  that  he  was  so  intoxicated, 
and  if  you  further  believe  from  the  evidence  that  defendant,  its 
agents  and  employes  failed  to  exercise  such  a  high  degree  of  fore- 
sight as  to  possible  dangers  to  said  William  I.  Robinson  during  the 
time  he  was  a  passenger  and  intoxicated,  if  he  was  so  intoxicated, 
or  such  a  high  degree  of  prudence  in  guarding  against  them  as 
would    be   used   by   very   cautious,   prudent   and   competent   persons 
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tmder  similar  circumstances,  and  that  as  a  proximate  cause  of  sucli 
failure,  -if  any,  the  said  William  I.  Eobinson  fell  off  said  train  and 
was  killed,  as  alleged  by  plaintiffs,  then  you  will  find  for  the  plain- 
tiffs, and  unless  you  so  find  you  will  find  for  defendant/' 

The  appeal  is  from  a  judgment  in  favor  of  appellees  for  the  sum 
of  $13,200. 

After  stating  the  case. — ^We  think  appellant's  fourteenth  assignment 
of  error,  complaining  of  the  action  of  the  court  below  in  refusing  its 
request  to  instruct  the  jury  to  return  a  verdict  in  its  favor,  should 
be  sustained. 

As  the  trial  court  viewed  the  evidence,  he  must  have  thought  it 
sufficient  to  support  a  verdict  finding  -the'  deceased  to  have  been  so 
intoxicated  as,  within  appellant's  knowledge,  to  be  incapable  of  car- 
ing for  himself;  to  support  a  finding  that  appellant  had  no  excusable 
reason  to  believe  that  McClannahan  was  attending  to  and  caring 
for  him;  and,  further,  to  support  a  finding  that  negligence  on  the 
part  of  the  appellant  was  the  proximate  cause  of  his  death.  For 
the  court  refused  to  submit  as  issues  in  the  case  contributory  negli- 
gence on  the  part  of  the  deceased,  and  appellant's  contention  that 
it  had  a  right  to  assume  that  he  was  being  attended  to  and  cared 
for  on  the  trip  by  McClannahan,,  his  companion.  We  do  not  tliink 
the  evidence  was  suflScient  to  support  such  a  view  of  the  case. 

We  do  not  understand  it  to  be  the  law  that,  as  to  every  intoxicated 
passenger,  a  duty  rests  upon  the  carrier  to  resort  to  other  and  dif- 
ferent means  to  provide  for  his  safety  than  rests  on  it  to  provide 
for  the  safety  of  a  sober  passenger.  It  owes  to  each  the  high  degree 
of  care  which  a  very  prudent  and  cautious  person  under  the  same 
circumstances  would  exercise.  Intoxication  is  .of  varying  degrees. 
A  person  so  under  the  influence  of  liquor  as  not  to  be  entirely  .at 
himself  is  intoxicated,  yet  he  may  not  betray  it  by  either  movement 
or  word,  and  his  condition  may  not  be  discemable  by  his  intimate 
friends.  It  would  hardly  be  contended  that  as  to  such  a  person 
the  carrier  must  resort  to  other  than  the  ordinary  means  for  his 
safety.  Again,  a  person  may  be  "staggering  drunk,"  and  yet  be 
capable  of  transacting  with  intelligence  important  business,  and  with 
great  foresight  providing  under  given  circumstances  for  his  own 
safety  and  comfort.  In  the  absence  of  knowledge  on  the  part  of 
the  carrier  that  he  was  in  or  about  to  get  in  the  place  of  danger,  it 
could  not  with  reason  be  insisted  that  the  carrier,  in  the  exercise 
of  the  high  degree  of  care  it  owed  to  such  a  person  as  a  passenger,  ^ 
should  provide  a  guard  for  him  or  resort  to  other  extraordinary 
means  to  insure  his  safety.  Such  a  person  undoubtedly  would  be 
entitled  to  demand  transportation  as  a  passenger.  The  fact  alone 
that  he  was  drunk  and  staggering  would  furnish  no  excuse  for  refus- 
ing to  receive  him  (Price  v.  St.  Louis,  I.  M.  &  S.  By.  Co.,  88  S. 
W.,  575;  Thixton  v.  Illinois  Cent.  Ry.  Co.,  96  S.  W.,  548;  Milliman 
V.  New  York  Cent.  Ry.  Co.,  G6  N.  Y.,  642;  Strand  v.  Chicago  & 
W.  M.  Ry.  Co.,  67  Mich.,  380) ;  especially  so,  we  think,  in  view  of 
our  statute  declaring  it  to  be  the  duty  of  the  carrier  to  receive  and 
transport  all  persons  offering  themselves  as  passengers  within  a  rea- 
sonable time  previous  to  the  time  of  the  departure  of  its  train,  and 
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declaring  a  person  refused  such  transportation  to  be  entitled  to  re- 
cover against  the  carrier  "all  damages  which  shall  be  sustained  there- 
by, with  costs  of  suit/'  Sayles'  Stat,  arts.  4494,  4496.  On  the 
other  hand,  a  person  plainly  may  be  so  intoxicated  as  mentally  to 
be  incapable  of  appreciating  dangers  surrounding  him  and  physically 
incapable  of  avoiding  them.  His  condition  at  once  suggests  irre- 
sponsibility. The  carrier  might  well  be  excused  from  receiving  as 
a  passenger  such  a  person  unattended;  but  with  as  good  reason,  hav- 
ing elected  to  so  receive  him,  it  should  be  held  to  owe  to  him  the 
duty  to  resort  to  such  extraordinary  means  as  might  be  necessary  in 
the  exercise  of  the  highest  degree  of  care  to  secure  his  safety.  Price 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  88  S.  W.,  578.  Between  those 
indicated  by  what  we  have  said,  may  be.  other  and  varying  degrees 
of  intoxication,  producing  greater  or  less  mental  incapacity  and 
greater  or  less  physical  incapacity.  In  every  case  presenting  these 
vaiying  degrees  its  particular  facts  must  be,  as  they  must  be  in  this 
case,  looked  to  in  determining  whether  the  duty  rested  upon  the  - 
carrier  to  receive  the  person  as  a  passenger,  and  having  received  him, 
to  resort  to  extraordinary  means  to  secure  his  safety.  If,  in  this 
case,  the  carrier  might  have  refused  to  receive  Robinson  as  a  pas- 
senger, it  would  have  been  because  he  was  noisy  and  boisterous,  and 
not  because  he  was  either  mentally  or  physically  incapable  of  caring 
for  himself.  As  the  fact  that  he  was  noisy  and  boisterous  had  noth- 
ing to  do  with  the  misfortune  which  overtook  him,  that  the  carrier 
for  that  reason  might  have  refused  to  receive  him  as  a  passenger 
should  not  be  considered  in  determining  its  rights  on  this  appeal. 
That  Robinson  physically  was  not  incapacitated  from  going  to  any 
place  he  willed  to  go,  we  think  is  clearly  shown  by  the  evidence. 
Though  he  may  have  accomplfshed  it  unsteadily  and  staggeringly, 
without  assistance,  it  seems  from  the  record,  he  had  gone  from  the 
city  to  appellant's  depot  in  Paris,  had  gotten  aboard  its  train,  made 
his  way  to  a  seat  thereon,  and  afterwards  from  his  seat  to  another 
compartment  of  the  car.  That  mentally  he  was  no  less  incapable  of 
caring  for  himself  we  think  is  equally  apparent  from  the  record.  He 
had  knowledge  enough  to  know  when  to  go  to  appellant's  depot  to 
take  its  train  to'  his  home  at  Hugo,  and  forethought  enougli  to  go 
there  at  the  right  time  to  take  that  train.  He  had  knowledge  enough 
to  know  the  price  of  a  ticket  to  his  destination,  and  that  he  should 
procure  one  before  entering  appellant's  car,  and  he  had  forethought 
enough  to  have  his  friend  procure  it  for  him.  He  knew  when  and 
how  to  get  aboard  the  train  and  where  and  how  to  secure  a  seat 
thereupon.  Indeed,  so  far  as  the  evidence  shows  to  the  contrary,  he 
was  not  lacking  any  intelligence  required  to  enable  him  to  know 
and  appreciate  the  character  of  the  business  he  had  in  hand  and  the 
dangers  incident  to  it,  nor  physical  strength  and  control  necessary 
to  enable  him  safely  to  transact  it.  In  tlie  absence  of  anything  in 
the  evidence  indicating  a  lack  of  such  capacity,  and  exhibiting  as  he 
did  an  apparent  capacity  to  care  for  himself,  we  think  the  record 
fails  to  show  any  reason  why  appellant  should  have  acted  towards  him 
otherwise  than  it  did.  While  in  the  place  it  had  provided  for  him 
and  which  he  of  his  own  volition  had  selected,  nothing  had  occurred 
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suggesting  that  he  should  be  guarded  or  that  other  extraordinary  pre- 
cautions for  his  safety  should  be  resorted  to.  While  in  that  place  he 
was  in  no  danger,  because  he  could  not  walk  steadily  and  without 
staggering.  So  far  as  the  record  shows,  nothing  happened  indicating 
to  appellant's  employes  an  intention  on  his  part  to  leave  the  cdmpart-- 
ment  of  the  cars  in  which  he  was  traveling.  Had  it  been  made  to 
appear  that  within  the  knowledge  of  appellant's  servants  or  someone 
of  them  in  charge  of  its  train,  he  had  left  his  seat  and  was  making 
his  way  to  the  platform  of  the  car,  a  different  case  would  be  pre- 
sented. For  it  might  well  be  said  that,  staggering  and  unsteady  as 
he  was  in  walking,  it"  would  have  been  dangerous  for  him  to  attempt 
to  go  out  of  the  car  and  on  to  its  platform,  and  that  appellant's 
employes,  in  the  discharge  of  the  high  degree  of  care  appellant  owed 
to.  him,  should  have  prevented  him  from  going  to  a  place  on  the  car 
fraught  with  danger  to  one  in  his  condition;  or  if  he  were  permitted 
to  go  ther^,  should  have  taken  such  steps  as  their  duty  to  him  under 
such  circumstances  required  should  be  taken  to  prevent  him  from 
injury.  Fox  v.  Michigan  Cent.  Ey.  Co.,  68  L.  R.  A.,  336;  Wheeler 
V.  Grand  Trunk  Ey.  Co.,  54  L.  E.  A.,  955;  Johnson  v.  Louisville  & 
N.  Ey.  Co.,  104  Ala.,  241,  53  Am.  St.  Sep.,  42.  But  not  only  does 
the  record  fail  to  show  knowledge  on  the  part  of  appellant's  em- 
ployes of  deceased's  intention  to  leave  the  compartment  in  which  he 
had  selected  a  seat;  it  affirmatively  appeared  that  he  was  in  the  com- 
pany of  a  companion  capable,  so  far  as  the  record  shows  to  the  con- 
trary, and  willing,  it  appeared,  to  render  him  assistance.  That  com- 
panion had  purchased  and  taken  care  of  the  ticket  entitling  him  to 
transportation  on  the  train,  and  had  acted  for  him  in  presenting  it 
to  the  conductor.  This,  it  seems  to  us,  until  something  occurred  in- 
dicating to  the  contrary,,  warranted  appellant's  conductor  in  assum- 
ing, had  it  occurred  to  him  as  likely  deceased  would  need  special  care 
while  on  the  train,  that  it  would  be  given  to  him  by  McClannahan. 
If,  however,  it  appeared  from  the  record  that  deceased  was  so  drunk 
as  to  be  incapable  of  caring  for  himself,  and  if  it  further  appeared 
that  appellant's  conductor  had  no  right  to  assume  that  his  companion 
would  so  care  for  him  as  to  insure  his  safety  against  conduct  im- 
prudent in  one  in  his  condition,  we  nevertheless  would  be  of  the 
opinion  that  the  judgment  should  not  be  permitted  to  stand.  For 
the  record  fails  utterly  to  show  how  deceased  got  from  the  train  and 
to  his  death.  He  may  have  jumped  from  the  window  or  fallen  from 
the  platform.  He  may  have  been  thrown  by  someone  from  a  window 
or  the  platform^  The  doctrine  of  res  ipsa  loquitur  does  not  appl3\ 
That  doctrine  has  no  application  "unless  the  thing  causing  the  acci- 
dent is  under  the  control  of  the  defendant  or  his  servants,  and  the 
accident  is  of  a  kind  which  does  not  ordinarily  occur  if  due  care  has 
been  exercised."  6  Thompson  on  Negligence,  sec.  7635.  Here  the 
testimony  fails  to  show  what  caused  the  accident.  Until  this  primary 
fact  was  shown  an  inference  of  negligence  from  it,  of  course,  could' 
not  be  drawn.  It  devolved  on  appellees,  by  evidence  competent  for 
the  purpose,  to  show  negligence  on  appellant's  part.  No  such  evi- 
dence is  in  the  record  before  us.  It  was  contended  in  the  argument 
that  an  inference  of  the  existence  of  facts  showing  negligence  might 
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be  drawn  from  the  failure  of  appellant  to  show  by  its  conductor  and 
trainmen  the  knowledge,  if  any,  possessed  by  them  of  the  occurrence. 
But  this,  we  think,  could  not  be  done.  Until  facts  showing  prima 
facie  a  liability  on  its  part  had  been  proven,  appellant  was  not  called 
upon  to  offer  evidence  at  all. 

We  do  not  understand  that  on  another  trial  other  evidence  than 
that  in  the  record  might  be  obtainable  and  offered.  We  therefore 
see  no  reason  for  remanding  the  case.  Hence,  the  judgment  will  be 
reversed  and  judgment  will  be  here  rendered  in  appellant's  favor. 

ON  MOTION  FOR  REHEARING. 

It  appearing  from  appellant^s  motion  for  rehearing  that  other  evi- 
dence than  that  offered  on  the  trial  resulting  in  the  judgment  ap- 
pealed from  is  obtainable,  the  motion  is  granted  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  C.  M.  Chinski. 

Decided  December  18,  1908. 

1. — Carrier  of  Freight — Consignee — ^Belay  in  Unloading — ^Damages. 

A  shipment  of  potatoes  was  delayed  somewhat  in  transportation,  but  upon 
the  day  after  its  arrival  at  destination  it  was  delivered  to  the  consignee  who, 
pending  some  correspondence  with  the  consignor,  delayed  unloading  the  potatoes 
for  six  or  eight  days  longer.  Held,  in  an  action  against  the  carrier  for  damages, 
the  evidence  as  to  the  damage  should  have  been  confined  to  the  condition  of 
the  potatoes  at  the  time  they  were  delivered  to  the  consignee,  and  the  court 
should,  by  proper  charge,  have  directed  the  attention  of  the  jury  to  this  fact. 

8. — Same — Same. 

In  an  action  against  a  railroad  company  for  damages  to  a  shipment  of 
potatoes  caused  by  delay  in  transportation,  where  the  evidence  showed  that 
the  potatoes  were  not  unloaded  by  the  consignee  for  six  or  eight  days  after 
they  were  delivered  to  him,  upon  the  item  of  cost  of  labor  and  sacks  for  re- 
sacking  the  potatoes,  the  evidence,  should  have  been  confined  to  the  condition 
of  the  potatoes  at  the  time  they  were  delivered  to  the  consignee. 

8. — ^Damages — Sufficiency  of  Evidence. 

In  an  action  for  damages  to  a  shipment  of  freight,  the  evidence  should 
be  sufilcient  to  enable  the  jury  to  determine  the  extent  of  the  damage. 

Appeal  from  the  County  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  Jas.  A.  Harrison. 

Terry,  Gavin  &  Mills,  F.  J.  Duff  and  H.  P.  Barry,  for  appellant. — 
The  court  erred  in  refusing  to  give  to  the  jury  special  instruction 
No.  2  of  defendant  as  follows,  to  wit:  "You  are  charged  that  in 
case  of  shipments  of  personal  property,  which  at  the  time  of  the  ship- 
ment was  in  good  order,  but  that  at  the  point  of  destination  a  part 
of  said  shipment  was  in  a  damaged  condition,  the  consignee  or  owner 
must  nevertheless  jeceive  said  consignment  in  its  damaged  condition 
when  tendered  by  the  carrier,  and  a  refusal  on  the  part  of  the  con- 
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signee  or  owner  to  receive  such  shipment  upon  tender  -thereof  is  a 
bar  against  an  action  for  conversion  of  the  entire  shipment,  and  the 
consignee  or  owner  can  recover  only  such  damages  as  had  accrued 
at  the  time  of  such  tender  by  the  carrier  to  the  consignee  or  owner. 
If,  therefore,  you  find  from  the  evidence,  if  any,  that  said  consign- 
ment of  potatoes  in  controversy  arrived  in  Beaumont  in  a  damaged 
condition  and  immediately  upon  the  arrival  of  said  shipment  the 
said  railway  company  tendered  to  said  Chinski  said  shipment,  and 
said  Chinski  refused  same,  then  and  in  that  event  you  are  instructed 
that  defendant  Chinski  can  only  recover,  if  at  all,  for  the  loss  sus- 
tained at  the  time  of  such  delivery,  and  the  burden  of  proof  is  on 
the  defendant  Chinski  to  show  that  there  was  a  loss,  and  the  market 
value  of  such  potatoes  at  the  time  of  delivery  by  the  consignee,  and 
unless  this  proof  has  been  established  by  the  defendant  Chinski  the 
railway  company  is  not  liable,  and  you  will  so  find  by  your  verdict." 

Fleming  &  Fleming  and  Surges,  for  appellee. 

EEESE,  Associate  Justice. — ^W.  L.  Morrow  sued  C.  M.  Chinski 
in  the  Justice  Court  to  recover  a  balance  alleged  to  be  due  for  a 
carload  of  potatoes  sold  to  Chinski  and  shipped  from  Center,  Texas, 
to  Chinski  at  Beaumont.  Chinski  iinpleaded  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  claiming  damages  for  loss  incurred  by 
reason  of  delay  in  transporting  and  delivering  the  potatoes.  Trial  in 
Justice  Court  resulted  in  a  judgment  for  Morrow  against  Chinski 
and  in  favor  of  tlie  railway  company  on  the  action  agains't  it.  Upon 
appeal  to  the  County  Court  there  was  judgment  in  favor  of  Morrow 
against  Chinski,  and  in  favor  of  Chinski  against  the  railway  com- 
pany for  $72.15.     From  this  judgment  the  railway  company  appeals. 

The  evidence  shows  that  the  potatoes  were  delivered  to  the  railway 
company  at  Center  by  Morrow,  consigned  to  appellee  at  Beaumont, 
on  the  27th  day  of  October,  1906;  that  the  car  left  Center  on  the 
29th  of  October  and  reached  Beaumont  on  October  30,  and  was  de- 
livered to  appellee  on  the  "team  track"  for  unloading  on  October  31. 
Appellee  refused  to  receive  the  potatoes  at  that  time,  claiming  that 
they  were  not  in  good  condition,  and  held  the  matter  up,  in  an  effort 
to  reach  an  agreement  with  Morrow,  for  six  or  eight  days,  at  the 
end  of  which  time  he  began  to  unload  the  potatoes.  It  was  claimed 
by  appellee  that  there  was  some  damage  to  the  potatoes  when  they 
arrived  at  Beaumont,  occasioned  by  the  negligent  delay  in  transpor- 
tation, and  some  evidence  of  a  very  indefinite  character  was  intro- 
duced as  to  the  amount  of  this  damage.  Evidence  of  a  much  more 
definite  and  positive  character  was  introduced  as  to  the  amount  of 
the  damages  at  the  time  the  car  was  accepted  by  appellee,  and  when 
he  began  to  unload  it,  and  appellant,  denying  any  liability,  sought 
to  limit  the  amount  of  recovery  distinctly  to  the  damage  to  the  pota- 
toes at  the  time  of  the  delivery  of  the  car  to  appellee  upon  its  arrival 
at  Beaumont,  as  distinguished  from  the  damages  from  delay  on  the 
part  of  appellee  in  receiving  and  unloading  the  car.  This,  in  fact, 
was  the  main  issue  in  the  case.  The  court  seenjs  to  have  accepted 
appellant's  contention  that  appellant  would  only  be  liable  for  the  dam- 
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ages  which  had  accrued  at  the  time  of  delivery  of  the  car  upon  its 
arrival,  and  so  charged  the  jury  in  general  terms.  This  was  correct. 
(Baumbach  v.  Gulf,  C.  &  S.  F.  Ry.,  4  Texas  Civ.  App.,  650;  Gulf, 
C.  &  S.  F.  Ry.  V.  Jackson,  15  S.  W.,  128;  Gulf,  C.  &  S.  F.  Ry.  v. 
Everett,  37  Texas  Civ.  App.,  167;  Chicago  &  E.  I.  Ry.  Co.  v.  Chest- 
nut Bros.,  89  S.  W.,  298.) 

The  appellant  sought  by  proper  instructions  requested,  but  refused, 
to  have  the  attention  of  the  'jury  specially  directed  to  the  distinction 
between  the  damages  to  the  potatoes  at  the  time  the  car  was  deliv- 
ered to  appellee,  and  the  damages  accruing  by  reason  of  the  additional 
delay  from  that  time  until  the  car  was  accepted  by  appellee  and  un- 
loaded. The  evidence  shows  that  when  the  potatoes  began  to  decay 
the  deterioration  was  very  rapid.  We  think  it  is  very  likely  that 
under  the  general  charge  of  the  court  the  jury  probably  did  not 
regard  this  distinction,  and  the  necessity  of  proof  on  tlie  part  of 
appellee  as  to  the  amount  of  damages  at  the  time  of  delivery.  Ap- 
pellant had  the  right  to  have  the  attention  of  the  jury  specially  called 
to  this  defense,  by  requesting  a  proper  instruction  on  the  point.  We 
think  its  special  charge  No.  2,  set  out  on  page  18  of  its  brief,  under 
the  fifth  assignment  of  error,  should  have  been  given,  and  tliat  the 
refusal  thereof  by  the  court  was  error  which  requires  a  reversal  of 
the  judgment.     (Missouri,  K.  &  T.  Ry.  v.  McGlamory,  89  Texas,  635.) 

We  think  the  charge  of  the  court  was  erroneous  as  to  the  right  of 
appellee  to  recover  for  cost  of  labor  and  sacks  for  resacking  the  pota- 
toes. If  such  items  were  recoxerable  at  all,  it  was  limited  to  the 
cost  made  necessary  by  the  condition  of  the  potatoes  at  the  time  of 
the  delivery  of  the  car  to  appellee  upon  its  arrival  at  Beaumont,  and 
would  not  include  such  costs  of  resacking  as  was  necessary  on  ac- 
count of  their  condition  at  the  time  of  unloading,  after  the  additional 
delay  occasioned  by  appellee's  refusal  to  accept  the  car,  for  which 
appellant  was  not  responsible.  No  evidence  was  introduced  tending 
to  show  what  this  cost  would  have  been,  appellee  only  seeking  to 
show  the  cost  of  resacking  at  the  time  of  unloading,  when  the  decay 
of  the  potatoes  on  account  of  the  additional  delay  had  very  materially 
increased.  To  authorize  a  recovery  the  evidence  should  be  suflBcient 
to  show  the  amount  of  damage  to  the  potatoes  upon  arrival  and 
delivery. 

What  we  have  said  requires  a  reversal  of  the  judgment.  Further 
discussion  of  the  several  assignments  of  errqr  is  not  necessary.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


F.  H.  Carpenter  et  al.  v.  First  National  Bank  op  Sour  Lake. 

Decided  December  18,  1908. 

1. — ^Injunction — ^Damages — Attorney's  Fee  and  Expenses. 

Attorneys'  fees  and  expenses,  not  taxable  as  costs,  incurred  in  defending 
an  injunction  suit,  are  not  recoverable  as  damages  upon  the  dissolution  of 
the  injunction,  by  cross-action  against  the  principal  and  sureties  in  the  in- 
junction bond  either  in  the  injunction  suit,  or  by  suit  subsequently  broucht 
upon  the  bond.     And  the  fact  that  the  attorneys'  fees  and  expenses  sued  for 
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were  not  incurred  in  the  suit  in  which  the  bond  was  given,  but  in  a  second 
suit  for  injunction  brought  by  the  same  parties  upon  the  same  ground  after 
the  first  injunction  had  been  dissolved,  cannot  affect  the  question. 

S. — Same — ^Injunction  Bond — Condition  Construed. 

The  condition  in  an  injunction  bond — ^that  the  principals  in  the  bond  would 
abide  the  decision  made  in  the  suit  in  which  the  bond  was  executed — cannot  be 
construed  as  an  obligation  on  the  part  of  the  principals  not  to  pursue  any 
further  legal  remedy  which  they  might  believe  they  had  to  prevent  the  threat- 
ened wrong;  and  they  were  only  bound  by  said  bond  to  pay  the  defendant  such 
damages  as  might  have  been  awarded  against  them  in  that  suit,  and  which 
were  caused  the  defendant  by  the  prosecution  of  that  suit. 

S. — Same — Statutory  Damages — Statute  Construed. 

The  claim  for  statutory  damages,  provided  for  by  article  3010,  Rev.  Stats., 
upon  dissolution  of  an  injunction,  can  be  adjudicated  only  by  the  court  dis- 
solving the  injunction. 

Appeal  from  the  County  Court  of  Hardin  County.  Tried  below 
before  Hon.  H.  N.  Vickers. 

C.  W.  Nugent,  for  appellants. — The  trial  court  erred  to  the  mani- 
fest prejudice  of  defendants  herein  in  rendering  a  final  judgment 
for  plaintiff  against  the  defendants  herein  in  the  aggregate  sum  of 
six  hundred  and  twenty-five  dollars,  because  this  being  a  suit  for  the 
recovery  of  statutory  penalties  alleged  to  have  arisen  upon  the  dis- 
solution of  an  injunction,  said  judgment  as  a  whole  is  predicated 
upon  a  basis  which  in  law  can  not  constitute  a  ground  for  recovery 
in  this  cause.  Article  3010,  Savles^  Statutes;  Pierpont  &  Tuttle  v. 
Hassee,  1  W.  W.,  sec.  1298;  Texas  &  X.  0.  Ey.  Co.  v.  White,  57 
Texas,  129-132;  Jones  v.  Rosendale  St.  By.  Co.,  12  S.  W.,  998;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Ware,  11  S.  W.,  918;  Brown,  Admr., 
V.  Tyler,  34  Texas,  172;  Smith  v.  Frederick,  32  Texas,  256;  Bank 
V.  Land  &  Immigration   Co.,   37   S.  \y.,  445. 

The  trial  court  erred  to  the  manifest  prejudice  of  defendants  in 
rendering  judgment  for  plaintiff  against  these  defendants  in  this 
cause  for  the  reason  that  it  is  apparent  from  the  face  of  the  record 
herein  that  all  matters  in  controversy  have  been  heretofore  fully  ad- 
judicated, and  that,  therefore,  defendants^  plea  of  res  adjudicata 
should  have  been  sustained  and  judgment  thereupon  should  have  been 
rendered  for  *  defendants  that  the  plaintiff  take  nothing.  Bridges  v. 
Wilson,  2  Willson,  sec.  625;  Pitts  v.  Reynolds,  Admr.,  1  Texas,  604; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  Texas,  11;  Foster  v. 
Wells,  4  Texas,  101;  Hatch  v.  Garze,  22  Texas,  188. 

Dies,  Singleton  &  Dies,  for  appellee. — The  defendant  in  an  injunc- 
tion suit  may  reconvene  in  the  original  suit;  or  at  his  election  may 
bring  a  separate  suit  on  the  bond  and  recover,  to  the  extent  of  the 
bond,  all  damages  to  which  he  may  show  himself  entitled.  Appleton 
V.  Draughan,  32  S.  W.,  46;  Avery  v.  Stewart,  60  Texas,  154;  Texas 
&  N.  0.  Ry.  V.  White,  57  Texas,  129. 

PLEASANTS,  Chief  Justice. — ^This  suit  was  brought  by  appellee 
against  the  appellants,  H.  J.  Carpenter  and  Alma  M.  Carpenter,  as 
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principals,  and  J.  M.  Carpenter,  Joseph  Mobray  and  Steve  Jackson, 
as  sureties,  upon  an  injunction  bond  executed  by  said  appellants  in 
a  suit  for  injunction  brought  by  F.  H.  and  Alma  M.  Carpenter  to 
restrain  the  sale  of  land  under  an  execution  issued  upon  a  judgment 
for  $2500  obtained  against  them  by  appellee  in  the  District  Court 
of  Hardin  County. 

The  cause  of  action  alleged  by  plaintiff  is,  in  substance,  that  the 
injunction  issued  in  the  suit  in  which  the  bond  sued  on  was  filed 
was  dissolved  upon  final  hearing,  and  that  appellants,  F.  H.  and 
Alma  M.  Carpenter,  in  violation  of  the  obligations  of  said  bond,  did 
not  abide  the  result  of  said  decision,  but,  without  appealing  there- 
from, thereafter  brought  suit  in  the  District  Court  of  Jefferson 
County  for  an  injunction  to  restrain  the  sale  of  the  land  involved 
in  said  first  suit,  under  a  second  execution  issued  upon  said  original 
judgment;  that  said  second  suit  for  injunction  was  decided  against 
appellants  in  the  District  Court  and  was  appealed  by  them  to  the 
Court  of  Civil  Appeals,  which  court  affirmed  the  judgment  of  the 
District  Court;  that  the  bringing  of  said  second  suit  for  injunction 
greatly  damaged  plaintiff  in  that  it  caused  it  to  expend  the  sum  of 
$350  in  the  payment  of  attorney's  fees  to  the  attorneys  employed  to 
defend  said  suit,  and  tlie  further  sum  of  $50,  expenses  incurred  in 
attending  court  in  Jefferson  County  on  the  trial  of  said  suit.  Plain- 
tiff further  alleged  that  said  suit  for  injunction,  in  which  the  bond 
sued  on  was  executed,  was  brought  by  said  appellants  for  the  pur- 
pose of  delaying  the  collection  of  its  judgment  against  them,  which 
judgment  was  for  the  sum  of  $2500,  and  therefore  defendants  were 
liable  to  it  for  statutory  damages  of  ten  percent  upon  the  amount  of 
said  judgment,  for  which  sum,  $250,  judgment  was  also  asked. 

The  defendants  answered  by  general  and  special  exceptions  and 
general  denial,  and  further  pleaded  as  follows: 

"And  further  answering  herein  these  defendants  say  that  plaintiff 
ought  not  to  have  and  maintain  its  suit  herein  against  these  defend- 
ants, nor  either  of  them,  for  the  reason  that  all  of  the  matters  and 
things  involved  in  this  suit  were  involved  in  a  certain  suit  heretofore 
had  in  District  Court  in  Hardin  County,  Texas,  in  cause  No.  1375, 
styled  Mrs.  Alma  M.  Carpenter  et  al.  v.  The  First  National  Bank 
of  Sour  Lake;  that  all  of  the  issues  involved  in  this  cause  were 
subjects  of  adjudication  in  said  cause  in  the  said  District  Court;  that 
the  said  District  Court  then  had  jurisdiction  of  all  of  said  issues;  and 
that  the  judgment  of  said  District  Court  in  said  cause  No.  1375  was 
conclusive  of  all  of  the  issues,  if  any,  now  involved  in  this  cause,  and 
these  defendants  here  now  specially  interpose  the  plea  of  res  judicata 
in  bar  of  plaintiff's  pretended  cause  of  action  herein.'' 

The  cause  was  tried  by  the  court  without  a  jury  and  judgment 
rendered  in  favor  of  plaintiff  for  $250  statutory  damages,  $350  for 
attorney's  fees  paid  by  plaintiff  in  defending  the  second  suit  for 
injunction  and  $25  expenses  of  attending  court  in  Jefferson  County 
on  the  trial  of  said  suit. 

The  case  was  tried  upon  an  agreed  statement  of  facts  which  is  as 
follows : 

"It  is  agreed  by  the  parties  to  this  suit  that  the  bond  set  out  in 
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plaintiflp's  second  amended  original  petition  is  the  bond  which  was 
executed  by  the  defendants  in  this  suit  and  filed  in  suit  No.  1375  in 
the  District  Court  of  Hardin  County,  Texas,  on  the  30th  day  of 
September,  1905;  that  said  suit  No.  1375  in  the  District  Court  of 
Hardin  County  was  a  suit  by  Alma  M.  Carpenter  joined  by  her 
husband,  P.  H.  Carpenter,  brought  against  Bas  Landry,  sheriff  of 
Jefferson  County,  First  National  Bank  of  Sour  Lake  and  Geo.  W. 
Armstrong,  president  of  said  bank,  to  restrain  tliem  from  selling  cer- 
tain property  in  Jefferson  County,  claimed  by  said  Alma  M.  Carpen- 
ter to  be  her  separate  property;  that  said  execution  so  restrained  was 
issued  out  of  the  District  Court  of  Hardin  County  on  a  valid  judg- 
ment rendered  in  said  court  on  the  20th  day  of  April,  1905,  in  cause 
No.  1276,  entitled  First  National  Bank  of  Sour  Lake  v.  F.  H.  Car- 
penter; that  said  judgment  was  against  said  F.  H.  Carpenter,  who  is 
and  was  the  husband  of  Alma  M.  Carpenter,  and  that  at  the  time  of 
the  institution  of  said  injunction  suit,  to  wit:  cause  No.  1375,  there 
was  due  and  unsatisfied  on  said  judgment  in  cause  No.  1276  the  full 
sum  of  $2500. 

"That  on  the  19th  day  of  October,  1905,  said  injunction  suit  No. 
1375  was  heard  in  the  District  Court  of  Hardin  County  on  demurrers 
interposed  by  the  defendants  in  that  suit  and  the  injunction  thereto- 
fore issued  was  dissolved  and  plaintiff's  suit  was  dismissed.  From 
this  judgment  no  appeal  was  prosecuted  and  no  motion  for  new  trial 
made.  That  in  said  cause  No.  1375  the  defendants  did  not  pray  for 
damages  of  any  kind. 

"That  after  the  dissolution  of  said  injunction  in  said  cause'  No. 
1375,  another  execution  was  taken  out  on  the  judgment  in  cause  No. 
1276  and  the  same  was  levied  on  the  real  estate  in  Jefferson  County 
as  the  property  of  F.  H.  Carpenter,  being  the  same  prj)perty  levied 
on  under  execution  which  was  restrained  in  said  cause  No.  1375. 
That  thereupon  said  Alma  M.  Carpenter  and  F.  H.  Carpenter  sued 
out  an  injunction  in  the  58th  Judicial  District  of  Jefferson  County 
against  said  Ras  Landry,  the  First  National  Bank  of  Sour  Lake 
and  Geo.  W.  Armstrong,  restraining  the  further  execution  of  said 
writ  against  said  property;  said  suit  in  said  Jefferson  County  being 
No.  5466.  That  in  said  injunction  suit  in  Jefferson  County  there 
were  the  same  parties  plaintiff  and  the  same  parties  defendant  and 
the  same  subject  matter  as  in  cause  No.  1375  in  the  District  Court 
of  Hardin  County. 

"That  said  injunction  suit  so  brought  in  Jefferson  County  in  said 
cause  No.  5466  was  tried  on.  the  3d  day  of  February,  1906,  and  the 
injunction  theretofore  granted  was  dissolved  and  the  suit  dismissed, 
from  which  said  judgment  the  said  Alma  M.  Carpenter  and  F.  H. 
Carpenter  appealed  to  the  Court  of  Civil  Appeals  of  the  First  Su- 
preme Judicial  District  of  Texas,  at  Galveston,  Texas. 

"That  the  judgment  in  said  District  Court  of  Jefferson  County  in 
said  cause  was  by  the  Court  of  Civil  Appeals  in  all  things  affirmed 
by  an  opinion  delivered  in  said  Court  of  Appeals  upon  the  28th  day 
of  February,   1907. 

"That  in  defending  said  cause  No.  5466  in  Jefferson  County  the 
plaintiff  paid   out  attorney's  fees   to  the   amount   of   $250,   and   for 
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defendiDg  said  suit  in  the  Court  of  Civil  Appeals  the  Bum  of  $100, 
and  plaintiff  paid  out  in  other  expenses  attending  the  Jefferson 
County  Court  the  sum  of  $25. 

"That  after  cause  Xo.  5466,  appealed  from  the  District  Court  of 
Jefferson  County,  had  been  aflBrmed  by  the  Court .  of  Appeals,  the 
defendant,  P.  H.  Carpenter,  paid  off  and  satisfied  the  judgment  in 
cause  Xo.  1276  in  the  District  Court  of  Hardin  County,  the  same 
being  the  judgment  on  which  the  several  executions  had  been  issued/'. 

Under  appropriate  assignments  of  error  the  appellants  assail  the 
judgment  of  the  court  below  upon  the  ground  that  the  agreed  facts 
upon  wliich  the  cause  was  tried  fail  to  show  any  liability  on  the  part 
of  defendants  and,  therefore,  judgment  should  have  been  rendered 
in  their  favor. 

The  assignments  must  be  sustained.  It  is  well  settled  that  attor- 
ney's fees  incurred  in  defending  an  injunction  suit  are  not  recover- 
able as  damages  upon  the  dissolution  of  the  injunction,  either  by 
cross-action  in  the  injunction  suit,  or  by  suit  subsequently  brought 
upon  injunction  bond.  The  same  rule  applies  to  other  expenses  in- 
curred in  defending  the  suit  which  are  not  taxable  as  costs  in  said 
suit.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ware,  74  Texas,  50;  Jones 
V.  Rosedale  St.  Ry.,  75  Texas,  382;  Neese  v.  Radford,  83  Texas,  585. 

Appellee  concedes  this  to  be  the  rule,  but  insists  that  it  is  not 
applicable  to  this  case  because  the  suit  is  not  brought  upon  the  in- 
junction bond  given  in  the  suit  in  which  the  attorney's  fees  and  ex- 
penses sought  to  be  recovered  were  incurred,  but  that  appellants 
Carpenter  in  instituting  the  second  suit  for  injunction  violated  the 
conditions  of  the  bond  sued  on  in  thereby  failing  to  abide  by  the 
judgment  in  the  suit  in  which  said  bond  was  executed,  and  the 
attorney's  fees  and  expenses  of  said  second  suit  having  been  incurred 
by  reason  of  said  breach  of  the  bond  and  as  a  direct  and  necessary 
result  thereof,  are  recoverable  in  this  suit  as  actual  damages. 

We  can  not  agree  with  appellee  in  this  contention.  The  condition 
in  the  bond  sued  on,  that  appellants  would  abide  the  decision  made. 
in  the  suit  in  which  said  bond  was  executed,  can  not  be  construed 
as  an  obligation  on  their  part  not  to  pursue  any  further  legal  remedy 
which  they  might  have  to  prevent  the  sale  of  their  property,  and 
they  were  only  bound  by  said  bond  to  pay  appellee  such  damages  as 
might  have  been  awarded  against  them  in  that  suit  and  which  were 
caused  appellee  by  the  prosecution  of  that  suit  by  appellants. 

The  claim  for  statutory  damages  of  ten  percent  can  be  adjudicated 
only  by  the  court  dissolving  the  injunction.  Article  3010  of  the 
statutes  of  this  State  provides  that:  "Upon  a  dissolution  of  an  in- 
junction either  in  whole  or  in  part  on  final  hearing  wliere  the  col- 
lection of  money  has  been  enjoined,  if  the  court  be  satisfied  that  the 
injunction  was  obtained  only  for  delay,  damages  thereon  may  be  as- 
sessed by  the  court  at  ten  percent  on  the  amount  released  by  the 
dissolution  of  the  injunction.'*  We  think  this  statute  should  be  con- 
strued as  conferring  exclusively  upon  the  court  trying  the  injunction 
proceeding  the  jurisdiction  of  determining  whether  or  not  the  in- 
junction was  sued  out  only  for  delay.  (Hersberger  v.  Lindsey,  1 
W.  &  W.,  1107.)     If  the  law  was  otherwise,  and  this  suit  could  be 
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maintained  on  said  bond  to  recover  the  statutory  penalties,  there  is 
nothing  in  the  facts  of  this  case  to  sustain  the  conclusion  that  the 
injunction  was  sued  out  only  for  delay. 

We  are  of  opinion  that  upon  the  facts  shown  by  this  record  the 
trial  court  should  have  rendered  judgment  for  appellants,  and  the 
judgment  of  the  court  below  is  therefore  reversed,  and  the  judgment 
here  rendered  in  appellants'  favor. 

Reversed  and  rendered. 


SOANLAN  &  BaRTELL  V.  C.  C.  WiLUAMS. 
Decided  December  19,  1908. 

Trade  Name — ^Fraudulent  Imitation — Evidence. 

Plaintiff  and  defendants  were  engaged  in  the  same  business  in  the  same 
city;  plaintiff  advertised  his  business,  especially  in  the  telephone  directories, 
as  "C.  C.  Williams,  Lone  Star  Moving  Line,"  and  *'VVhite  Star  Line  (C.  C. 
Williams,  Prop.) ;"  the  defendants  advertised  their  business  through  the  same 
medium,  as  "S.  Williams,  Moving  and  Storage,"  and  "White  Line  Moving  Com- 
pany, S.  Williams,  Proprietor;  it  was  shown  that  there  was  no  person  by 
the  name  of  Williams  connected  with  the  business  of  the  defendants.  In  an 
action  by  the  plaintiff  to  enjoin  the  defendants  from  the  use  of  the  name 
'^Williams"  in  connection  with  their  business,  on  the  ground  that  same  was 
fraudulently  intended  to  and  did  in  fact  deceive  the  public  and  divert  plain- 
tiff's business,  evidence  considered,  and  held  sufficient  to  authorize  the  injunc- 
tion prayed  for. 

ft 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

Love  <£•  Cliannell,  f or 'appellants. 

,  N.  C.  Abbott,  for  appellee. — The  evidence  was  amply  sufficient  to  sus- 
tain every  allegation  of  the  petition,  and  the  findings  and  judgment  of 
the  court.  Alff  v.  Eadam,  77  Texas,  530;  Badam  v.  Capital  Microbe 
Destroyer  Co.,  81  Texas,  122;  Duke  v.  Cleaver,  46  S.  W^,  1128;  Western 
Grocery  Co.  v.  Caffarelli,  108  S.  W.,  413;  Morton  v.  Morton,  82  Pac, 
664;  International  Silver  Co.  v.  Rogers  Corp.,  60  Atl.,  187;  Hall  Safe 
&  Lock  Co.  V.  Horring-Hall-Marvin  Safe  Co.,  143  Fed.,  231;  Donnell 
V.  Herring-Hall-Marvin  Safe  Co.,  28  Sup.  Ct.  Bep.,  288;  O'Connell  v. 
National  Water  Co.,  161  Fed.,  545. 

BEESE,  Associate  Justice. — C.  C.  Williams  brings  this  suit  in 
the  District  Court  to  enjoin  Scanlan  &  Bartell  from  using  a  certain 
trade  name  in  their  business  to  the  injury  of  plaintiff.  From  a  judg- 
ment for  plaintiff  perpetually  enjoining  defendants  they  prosecute  this 
appeal. 

It  is  alleged  in  the  petition  that  appellee  is,  and  has  been  for  more 
than  ten  years,  engaged  in  a  general  moving  business  in  the  city  of 
Houston,  and  has  built  up  a  large  and  lucrative  business,  and  estab- 
lished a  reputation  for  careful  and  prompt  handling  of  all  goods  en- 
trusted to  him  to  be  moved  or  transported  from  one  place  to  another 
in  said  city;  that  he  has  advertised  his  said  business  in  his  own  name 
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of  C.  C.  Williams  and  as  the  "Lone  Star  Moving  Company/'  and  that 
he  has  and  uses  in  his  said  business  the  telephone  systems  in  use  in 
said  city,  and  caused  his  name  and  business  to  be  placed  in  the  several 
telephone  books  published  by  the  telephone  companies  as  an  advertise- 
ment. 

It  is  alleged  that  appellants  have  been  for  some  time  engaged  in  the 
same  business  and  are  competitors  of  appellee  in  the  moving  business 
in  the  city  of  Houston,  and  that  they  advertise  their  business  in  their 
own  names  and  also  as  the  proprietors  of  the  "Houston  Moving  and 
Storage  Company/* 

It  is  further  alleged  that  "for  the  purpose  and  with  the  intent  of 
injuring  the  plaintiff,  and  with  a  view  of  misleading  and  deceiving  the 
patrons  of  the  plaintiff  and  the  residents  of  the  city  of  Houston,  and 
taking  advantage  of  the  advertisements  of  the  plaintiff,  and  of  the  good 
will  and  reputation  he  has  established  in  'said  community,  and  other- 
wise wrongfully  attempting  to  deprive  this  plaintiff  of  his  just  and  law- 
ful rights  and  fruits  of  his  energy  and  good  reputation,  and  the  good 
will  which  he  has  by  years  of  faithful  service  in  his  business  builded  up 
and  established,  the  said  defendants  have  caused  to  be  inserted  in  the 
said  telephone  books,  and  in  other  advertisements,  the  name  of  S.  Wil- 
liams, as  being  engaged  in  the  business  of  transferring  and  storing  of 
goods,  wares  and  merchandise,  and  have  caused  the  location  of  the  tele- 
phone, advertised  in  said  books  as  that  of  S.  Williams,  to  be  located  at 
and  in  the  business  place  of  the  said  defendants,  and  all  the  business 
©"btained  through  said  advertisements  is  done  by  the  defendants  and 
their  employees ;  that  in  truth  and  in  fact  there  exists  no  person  by  the 
name  of  S.  Williams  engaged  in  said  business,  and  that  the  advertis- 
ing of^said  business,  and  conducting  same,  and  maintaining  the  tele- 
phones as  aforesaid,  was  and  is  done  by  the  said  defendants  with  the 
purpose  and  intent  of  taking  advantage  of  the  good  will  and  established 
business  of  the  plaintiff,  and  of  deceiving  the  patrons  of  the  plaintiff 
and  the  residents  of  the  city  of  Houston,  and  thereby  inducing  them  to 
permit  the  defendants  to  do  and  perform  services  for  them  supposing 
and  believing  that  the  same  was  done  and  to  be  done  for  and  on  behalf 
of  the  plaintiff;  that  said  wrongful  acts  and  conduct  of  the  defendants, 
and  the  advertisements  by  and  through  the  name  of  S.  Williams,  has 
and  does  operate  to  injure  plaintiff,  deceive  his  patrons,  and  has  and 
does  induce  such  patrons  to  permit  the  said  defendants  to  perform  ser- 
vices for  them,  when  in  truth  and  in  fact  such  services  were  intended 
for  plaintiff  and  under  his  supervision  and  directions;  and  plaintiff 
further  represents  to  the  court  that  the  said  wrongful  acts  of  the  said 
defendants  have  done  him,  and  will  continue  to  do  him,  great  and  irre- 
parable injury,  for  which  he  has  no  adequate  remedy  at  law,  and  for 
which  he  has  no  remedy  except  through  the  order  of  this  court  restrain- 
ing and  enjoining  the  said  defendants  and  each  of  them,  and  each  and 
all  their  servants  and  employes,  from  so  advertising  and  doing  business 
as  to  deceive  the  patrons  of  the  plaintiff  and  the  residents  of  said  city, 
and  thereby  make  them  believe  and  represent  to  them,  that  the  business 
performed  and  to  be  performed,  would  be  done  by  the  plaintiff  and  his 
employes;  that  in  addition  to  the  vrrongful  advertisement  and  misrep- 
resentations as  aforesaid,  the  said  defendants  and  their  employes,  when 
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the  patrons  of  the  plaintiflf  by  telephone  advertised  as  S.  Williams,  call 
for  this  plaintiff,  represent  to  such  persons  that  this  plaintiff  is  tem- 
porarily absent,  and  thereby  induce  them  to  leave  orders  and  permit 
defendants  to  do  and  perform  such  services  to  such  patrons  as  was  in- 
tended by  them  to  be  performed  by  plaintiff,  thus  wrongfully  taking 
advantage,  in  the  manner  aforesaid,  of  the  good  will  and  good  reputa- 
tion of  this  plaintiff,  to  his  great  injury  and  damage  aforesaid,  and  by 
said  wrongful  acts  aforesaid,  intend  to  and  do  get  and  perform  business 
and  render  services  which  were  intended  for,  and  to  be  done  by  this 
plaintiff." 

We  set  out  the  allegations  of  the  petition  thus  fully  for  the  reason 
that  the  court  in  its  findings  of  fact  incorporated  in  the  judgment  finds 
them  to  be  true,  in  general  terms. 

Appellants  answered  by  general  demurrer  and  general  denial,  and 
further  specially  pleaded  that  they  had  never  used  or  attempted  to  adopt 
or  imitate  the  name  of  appellee;  that  many  years  ago  they  purchased 
the  business  and  good  will  of  a  moving  and  storage  business  conducted 
by  Ed.  Williams  under  that  name,  and  that  they  continued  to  use  such 
rame,  as  they  had  a  right  to  do,  until  the  death  of  said  Williams,  and 
that  they  thereafter  acquired  the  right  to  use  the  name  of  S.  Williams 
from  a  person  of  that  name  who  had  been  for  a  long  time  identified 
with  the  moving  and  storage  business,  and  who  was  in  the  employ  of. 
and  associated  with  them. 

The  judgment  of  the  court  contains  the  following  findings  of  fact, 
which  are  here  adopted  as  our  findings  of  facts  established  by  the  evi- 
dence. 

"1.     The  allegations  of  said  petition  are  true. 

"2.  That  for  more  than  ten  years  last  past  the  plaintiff  has  been  en- 
gaged in  the  business  of  transferring  goods,  wares  and  merchandise  for 
hire,  and  that  he  has  builded  a  large,  extensive  and  lucrative  business,  and 
that  tlie  good  will  of  said  business  has  become  valuable  to  him,  and 
that  in  said  business  he  advertises  to  do,  and  perform  such  services  in 
his  own  name  and  as  Lone  Star  Moving  Company,  and  uses  in  said 
business  the  telephone  systems  in  use  in  the  city  of  Houston,  and  causes 
his  name  and  business  to  be  placed  in  the  several  telephone  books  pub- 
lished by  the  telephone  companies  as  an  advertisement  to  his  patrons, 
and  generally  to  the  residents  of  said  city. 

"3.  The  defendants,  Philip  C.  Scanlan  and  Herbert  Bartell,  compose 
the  partnership  of  Scanlan  &  Bartell,  and  as  such  are  engaged  in  a  like 
business  as  that  of  plaintiff,  and  the  plaintiff  and  defendants  are  com- 
petitors for  the  carriage  and  storage  of  goods  within  the  city  of  Hous- 
ton, and  the  said  defendants  advertise  to  do  business  in  said  firm  name, 
and  also  as  the  proprietors  of  the  ^'Houston  Moving  &  Storage  Com- 
pany," and  in  said  business  use  the  telephone  systems  of  said  city. 

"4.  The  court  further  finds  that  the  defendants,  prior  to  the  com- 
mencement of  this  action  and  since,  have  caused  to  be  inserted  and  have 
kept  and  maintained  telephone  Number  590  in  each  of  the  Southwestern 
-Telegraph  &  Telephone  Company  and  the  Citizens  Telephone  Company, 
advertising  same  business  conducted  by  both  'plaintiff  and  defendants, 
in  the  name  of  the  *^^hite  Line  Moving  and  Storage  Company,  S.  Wil- 
liams, proprietor,"  and  that  said  telephones,  are  located  in  the  business 
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place  of  the  said  defendants  at  214  Fannin  Street  in  the  city  of  Hous- 
ton, Texas,  and  all  the  benefit  derived  from  such  advertisement  and 
use  of  both  of  said  telephones  is  received  by  the  defendants;  that  there 
is  no  such  person  as  S.  Williams  engaged  in  that  business,  or  that  uses 
or  has  the  benefit  of  the  use  of  said  telephones. 

"5.  That  the  maintaining  of  said  telephone  Number  590  in  the  name 
of  said  S.  Williams  in  the  published  directories  of  each  of  said  tele- 
phone companies,  is  intended  to  mislead  and  deceive  the  patrons  of  the 
plaintiff,  and  take  advantage  of  his  advertisements  in  said  telephone 
directories,  and  does  operate  to  mislead  and  deceive  such  patrons  and 
take  such  advantage,  and  the  maintaining  and  use  thereof  by  the  de- 
fendants was  and  is  done  with  the  purpose  and  intent  of  taking  advan- 
tage of  such  advertisement  and  good  will  and  established  business  of 
the  plaintiff,  and  has  operated  and  does  operate  to  injure  plaintiff,  and 
induce  his  patrons  to  permit  defendants  to  perform  services  for  them, 
when  such  service  was  really  intended  for  plaintiff,  and  that  such  wrong- 
ful acts  have  done  and  will  do  great  and  irreparable  injury  to  plaintiff 
for  which  he  has  no  adequate  remedy  at  law. 

"6.  The  court  further  finds  that  in  the  conduct  of  the  business  com- 
ing to  the  defendants  by  the  advertisement  and  use  of  said  telephone 
numbered  590  published  in  the  telephone  directories  of  both  of  said 
telephone  companies,  the  defendants  wrongfully  and  unlawfully  took 
an  unfair  advantage  of  plaintiff  by  representing  themselves  as  acting 
for  the  plaintiff,  and  in  that  way  obtained  business  which  was  intended 
for  plaintiff.** 

In  addition  to  the  findings  of  the  trial  court  we  further  find  that 
the  use  of  the  name  of  S.  Williams  in  connection  with  the  advertise- 
ment of  their  business,  which  was  the  same  business  as  that  in  which 
appellee  is  engaged,  in  the  way  it  was  used  by  appellees,  was  calculated 
to  mislead  persons  desiring  to  engage  the  services  of  those  so  engaged, 
and  to  induce  them  to  give  their  business  to  appellants,  when  they  in- 
tended to  employ  appellee,  and  that  the  use  of  the  name  of  S.  Williams 
in  their  advertisement  by  appellants,  in  the  way  it  was  used  by  them, 
was  intended  to  have  this  effect,  and  was  done  by  them  for  that  pur- 
pose and  not  for  any  fair  and  legitimate  purpose  in  carrying  on  and 
advertising  their  business. 

The  court  enjoined  appellants  from  conducting  any  part  of  their  busi- 
ness in  the  name  of  S.  Williams,  and  from  representing  to  the  patrons 
of  appellee  that  they  are  doing  business  for  and  on  behalf  of  appellee, 
and  from  advertising,  maintaining  or  using  the  said  telephones  num- 
bered 590  in  the  name  of  ''White  Line  Moving  &  Storage  Company,  S. 
Williams,  Proprietor,**  as  published  in  the  telephone  directories,  and 
from  advertising,  maintaining  or  using  any  telephone  by  any  number 
whatever  in  the  name  of  S.  Williams,  either  personally  or  as  proprietor 
of  said  White  Line  Moving  &  Storage  Company,  or  any  other  company. 

The  assignments  of  error  attack  the  judgment  as  not  supported  by 
the  evidence  and  as  against  the  great  weight  and  preponderance  thereof. 
We  can  not  agree  with  this  contention. 

The  evidence  establishes  conclusively  to  our  minds,  that  the  use  of 
the  name  of  S.  Williams  in  connection  with  their  business  by  appel- 
lants, as  this  was  shown  to  have  been  done,  was  calculated  to  mislead 
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the  public  generally.  Persons  who  knew  appellee  in  a  business  way  and 
going  to  a  telephone  directory  for  the  purpose  of  getting  the  number 
of  his  telephone,  and  seeing  the  name  of  S.  Williams  advertised  in 
directory  as  the  proprietor  of  a  moving  and  storage  business,  would  not 
ordinarily  notice  the  difference  in  the  initals  between  such  name  and 
that  of  appellee.  It  might  frequently  happen  that  such  persons  would 
only  know  appellee  as  Williams,  the  proprietor  of  a  moving  and  storage 
business.  Only  persons  of  more  than  ordinary  care,  or  persons  who 
knew  appellee  as  C.  C.  Williams  and  that  there  were  two  persons  of  tlie 
name  of  Williams  engaged  in  that  business  in  Houston,  would  not  ordin- 
arily be  misled.  The  evidence  shows  that  a  number  of  persons  were 
so  deceived,  with  the  result  that  appellants  got  business  that  was  in- 
tended for  appellee,  through  telephone  orders,  as  most  of  the  business 
of  that  kind  would  naturally  be  done  in  an  ordinary  city. 

And  the  evidence  further  leads  irresistibly  to  the  conclusion  that  the 
name  of  S.  Williams  in  connection  with  their  business  was  used  by 
appellants,  not  because  a  person  of  that  iiame  had  been  at  one  time  a 
trusted  and  reliable  employe,  but  on  account  of  its  similarity  to  the 
name  of  appellee,  their  competitor,  and  for  the  purpose  of  getting,  and 
with  the  expectation  that  they  would  thereby  be  able  to  get,  business 
intended  for  their  competitor.  The  use  by  appellants  of  two  sets  of 
telephones  in  their  office,  one^  telephone  in  each  company  doing  business 
in  Houston,  in  connection  with  their  business  in  their  own  name,  and 
one  in  each  of  said  companies  in  connection  with  the  same  business  in 
the  name  of  S.  Williams,  and  in  addition  one  of.  the  names  in  the  tele- 
phone directory  connected  with  the  telephone  in  their  office,  was  in  the 
name  of  S.  Williams  as  the  proprietor  of  the  *^Vhite  Line  Moving  & 
Storage''  business.  It  was  said  in  Rogers  v.  Wm.  H.  Rogers  Mfg.  Co. 
(70  Fed.,  1019),  that  "a  tricky,  dishonest  and  fraudulent  use  of  a 
man^s  own  name,  for  the  purpose  of  deceiving  the  public  and  of  decoy- 
ing it  to  a  purchase  of  goods  under  a  mistake  or  misapprehension  of 
the  facts,  will  be  prevented."  Under  the  facts  presented,  the  judgment 
of  the  court  enjoining  appellants  was  correct.  (Alff  v.  Radam,  77 
Texas,  530;  Radam  v.  Capital  Microbe  Destroyer  Co.,  81  Texas,  122; 
Morton  v.  Morton,  82  Pac,  664  (Sup.  Ct.  of  California)  ;  International 
Silver  Co.  v.  William  H.  Rogers  Corp.,  60  Atl.,  187  (Court  of  Errors 
and  Appeals,  X.  J.)  ;  Rogers  v.  Wm.  Rogers  Mfg.  Co.,  70  Fed.,  1019.) 

What  we  have  said  disposes  of  all  of  tlie  assignments  of  error  which 
have  been  examined,  and  each  of  which  is  herebv  overruled. 

The  assignments  of  error  referring  to  appellee  having  at  a  former 
term  engaged  in  similar  (as  denominated  by  appellants  in  their  brief) 
"buccaneering"  practices  in  an  effort  to  get  appellant's  business,  if  it 
presents  a  defense  to  this  suit,  is  not  supported  by  the  record. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 
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Texas  &  New  Orleans  Bailroad  Company  v.  Fred  Otis  Brouilette. 

Decided  December  19,  1008. 

1. — ^Eailroad — ^Duty  to  Keep  Lookout — ^Injury  to  Infant — Charge. 

While  it  is  the  duty  of  employees  of  a  railway  company  in  operating  a 
train  to  keep  a  lookout  for  the  safety  of  persons  upon  or  approaching  a  street 
or  other  public  crossing,  and  a  failure  of  duty  in  this  regard  whereby  an  injury 
occurs  would  be  actionable  negligence,  in  an  action  for  personal  injuries  ta 
an  infant  by  the  backing  of  a  passenger  train  while  at  a  station,  evidence 
considered,  and  held  insufficient  to  show  any  duty  resting  upon  the  railroad 
employees  to  discover  the  dangerous  position  of  the  child  before  it  was  injured, 
and  hence  a  charge  submitting  to  the  jurv  as  an  issue  of  negligence  the  failure  of 
the  employees  to  discover  it,  was  reversible  error. 

2. — Same — Personal  Injuries — Duty  and  liability  Reciprocal. 

To  justify  a  recovery  against  a  railroad  company  for  personal  injuries 
the  facts  must  show  the  existence  of  a  duty  upon  the  part  of  the  railroad 
company  to  the  person  injured;  if  no  such  duty  is  shown,  there  can  be  no 
negligence,  and  being  no  negligence,  there  can  be  no  liability. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Baker,  Bolts,  Parker  &  Garwood,  Parker  &  Hefner  and  Will  E.  Or- 
gain,  for  appellant 

Holland  <&  Holland,  for  appellee. 

McMEANS,  Associate  Justice. — Fred  Otis  Brouilette,  two  years 
and  seven  months  old,  lived  with  his  father  in  the  City  Hotel  situated 
on  Green  Avenue  in  the  city  of  Orange,  a  short  distance  north  of  ap- 
pellant's railroad  and  depot.  On  November  16,  1906,  about  noon,  appel- 
lant's passenger  train,  headed  west,  came  into  Orange  and  stopped  at 
the  usual  place,  the  engine  being  at  a  water  tank  just  west  of  the  depot, 
where  it  took  water.  This  occupied  some  four  or  five  minutes.  Usually 
while  taking  water  the  passengers  alighted  and  embarked  and  baggage 
was  discharged  and  loaded,  but  sometimes,  when  there  was  a  large 
amount  of  baggage  to  be  loaded,  the  train,  after  taking  water,  would 
be  backed  until  the  bags^age  car  would  be  opposite  the  baggage  room 
and  the  baggage  would  be  loaded  from  that  point.  On  the  occasion  in 
question  the  large  amount  of  baggage  to  be  loaded  required  that  the 
train  be  backed,  and  in  backing  it  the  appellee  was  run  over  and  in- 
jured. 

When  the  train  came  into  Orange,  E.  G.  Brouilette,  father  of  Prerl 
Otis,  was  in  the  City  Hotel,  and  immediately  upon  the  arrival  of  the 
train  started  to  the  depot,  which  is  situated  south  of  the  railway  track, 
leaving  Fred  Otis  with  an  older  brother  inside  the  hotel  sitting  at  the 
table.  The  train  having  stopped  across  and  blocked  Green  Avenue,  and 
the  cars  of  the  train  being  vestibuled  so  that  he  could  not  pass  between 
them,  Brouilette  gained  the  depot  by  walking  eastwardly  by  the  side 
of  the  standing  train  and  crossing  the  track  at  the  end  of  the  rear  car. 
The  first  seen  of  Fred  Otis  after  his  father  left  him  in  the  hotel  was 
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just  as  the  train  started  to  back .  and  he  was  then  falling  upon  the 
track,  having  been  struck  and  knocked  down  by  the  rear  end  of  the 
rear  car  of  the  train.  He  was  then  between  the  rails  but  nearest  the 
north  rail.  The  physical  facts,  as  well  as  the  testimony  of  all  the  wit- 
nesses, tend  to  prove  that  the  child  at  the  very  moment  the  train  be- 
gan to  back  was  standing  on  the  track  immediately  behind  the  last  car. 
The  presumptions  arising  from  the  facts  are  that  the  child  attempted 
to  follow  his  father  to  the  depot,  taking  the  same  route,  and  had  just 
reached  and  gotten  upon  the  track  as  the  train  began  to  back.  He  was 
not  seen  by  any  witness  or  by  any  of  the  trainmen  when  he  left  the 
hotel,  nor  while  approaching  the  place  where  he  was  hurt. 

The  evidence  further  shows  that  the  greater  portion  of  the  city  of 
Orange  and  appellant's  depot  were  south  of  the  track;  that  passengers 
got  on  and  off  the  train  on  that  side;  that  all  persons  having  business 
there  when  the  trains  came  in,  transacted  it  on  that  side,  and  that  the 
train  being  entirely  vestibuled,  only  the  doors  on  the  south  side  were 
opened  while  those  on  the  north  always  remained  closed,  and  that  tlie 
duties  of  the  train  operatives  directed  their  attention  and  activities  to 
the  south  side,  except  that  of  the  engineer,  who,  Avhile  his  station  was 
on  the  right  or  north  side  of  the  engine,  on  this  occasion  occupied  most 
of  his  time  while  the  engine  was  taking  water  in  oiling  his  engine. 
None  of  the  train  crew,  except  the  conductor,  knew  until  the  train  was 
ready  to  start  that  it  would  have  to  be  backed  for  baggage.  The  con- 
ductor motioned  to  the  brakeman  to  back  and  guard  the  rear  of  the 
train  and  see  that  the  tracl?  was  clear,  and  the  great  weight  of  the  evi- 
dence conclusively  shows,  we  think,  that  the  brakeman,  in  obedience  to 
the  signal  of  the  conductor,  went  to  the  rear  of  the  train,  looked  to  see 
if  the  track  was  clear  and  seeing  no  one  upon  it,  swung  himself  on  the 
platform  steps  and  gave  to  the  conductor  the  signal  to  back,  which  was 
repeated  to  the  engineer,  who,  after  looking  back  down  the  train  to 
see  if  the  track  was  clear  on  his  side,  and  it  appearing  that  it  was, 
immediately  put  the  train  in  back  motion.  At  the  time  the  brakeman 
looked  at  the  track,  we  think  it  clear  from  the  evidence  that  the  child 
was  standing  on  the  track  so  close  to  the  car  as  not  to  be  discovered 
by  a  person  of  ordinary  care  standing  at  or  upon  the  steps  of  the  car 
platform  where  the  brakeman  stood,  but  to  have  seen  him  it  would  have 
been  necessary  for  the  brakeman  to  go  behind  the  car  to  look  to  see  if 
any  one  might  be  there,  or  to  stoop  and  look  under  the  car. 

Under  this  state  of  facts  the  court  charged  the  jury,  in  effect,  that  it 
was  the  duty  of  the  employes  to  use  ordinary  care  to  discover  an  infant 
of  tender  years  who  might  be  near  the  track,  and  that  if,  by  the  exer- 
cise of  such  care,  they  could  have  seen  the  child  approaching  from  the 
hotel  to  the  place  where  it  was  hurt  but  failed  to  discover  it,  to  find 
for  plaintiff. 

The  giving  of  the  charge  was  error  which  requires  a  reversal  of  the 
judgment.  It  is  undoubtedly  the  duty  of  employes  of  a  railway  com- 
pany in  operating  a  moving  train  to  keep  a  lookout  for  the  safety  of 
persons  upon  or  approaching  a  street  or  other  public  crossing,  and  a 
failure  of  duty  in  this  regard  whereby  an  injury  occurs  would  be  ac- 
tionable negligence.  (Missouri,  K.  &  T.  Ey.  v.  Belew,  26  Texas  Civ. 
App.,  8.)     To  justify  a  recovery  in  any  case,  however,  the  facts  must 
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show  the  existence  of  a  duty  upon  the  part  of  the  railroad  company  to 
the  person  injured.  If  no  such  duty  is  shown,  then  there  can  be  no 
negligence,  and  being  no  negligence,  there  can  be  no  liability  upon  the 
part  of  the  railroad  company.  (International  &  G.  N.  Ry.  Co.  v.  Val- 
lejo,  113  S.  W.,  4.)  The  evidence  shows  that  from  the  time  the  child 
was  left  in  the  hotel  until  it  reached  the  track  the  train  was  standing 
and  that  none  of  the  trainmen  saw  the  child  at  any  time  nor  knew  of 
its  approach  toward  the  train.  All  were  engrossed  in  their  respective 
duties  and  all  were  on  the  opposite  side  of  the  train  except  the  engineer, 
who  was  engaged  in  oiling  his  engine.  It  can  not  be  said  that  the  train- 
men owed  to  the  appellee  the  duty  of  watching  the  intervening  space 
between  the  track  and  the  hotel  while  the  train  was  standing  still. 
Doutless  they  could  have  seen  the  child  had  they  watched,  because  it 
must  have  passed  in  plain  view  of  any  one  that  might  have  been  look- 
ing from  the  train  in  that  direction,  but  as  the  train  could  not  have 
injured  any  one  until  it  was  moved  the  failure  to  look  while  it  was  stand- 
ing still  was  not  an  omission  of  any  duty  appellant  owed  to  the  appellee, 
and  therefore  not  actionable  negligence.  There  was  nothing  in  the  situ- 
ation that  required  them  to  anticipate  that  the  child  or  any  person  want- 
ing in  ordinary  discretion  would  approach  the  train,  or  that  the  ap- 
proach of  such  an  one  at  that  time  would  be  fraught  with  danger.  Had 
any  of  the  trainmen  in  fact  seen  the  child  as  it  passed  down  to  the  rear 
of  the  train,  or  had  the  train  been  in  motion  at  the  time  the  child  ap- 
proached in  the  space,  which  gave  an  open  view  to  tlie  operatives,  a 
different  question  would  be  presented.  (Missouri,  K.  &  T.  Ry.  v.  Nes- 
bit,  43  Texas  Civ.  App.,  630;  Missouri,  K.  &  T.  Ry.  v.  Hammer,  78 
S.  W.,  708.)  The  fact  that  the  child  might  have  been  seen  while  it  was 
making  its  way  to  the  place  where  it  was  injured  did  not,  under  the 
facts  of  this  case,  create  a  duty  upon  the  part  of  the  employes  to  dis- 
cover it,  and  the  charge  submitting  as  an  issue  of  negligence  the  failure 
of  the  trainmen  to  discover  it,  was  affirmative  error,  and  the  assignment 
raising  the  point  is  sustained. 

The  other  assignments  need  not  be  passed  upon.  For  the  error  in- 
dicated the  judgment  of  the  District  Court  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Texas  Central  Railroad  Company  v.  B.  P.  Horn. 

Decided  December  19,  1908. 

1. — Railway — Crossings — Signals. 

In  a  case  where  plaintitT's  horse,  which  he  was  driving  along  a  highway 
near  to  and  parallel  \vith  the  railway  toward  a  crossing  about  one  hundred 
yards  distant,  became  alarmed  at  an  approacliing  train  going  in  the  same  direc- 
tion and,  running  away,  was  stYuck  by  such  train  on  trie  crossing,  it  was  not 
error  to  charge  that  the  omission  of  the  statutory  signals  for  the  highway 
crossing  waa  negligence  in  law. 

8. — Same— Causal  Connection — Requested  Charge. 

Where  the  omission  of  statutory  signals  required  to  be  given  by  a  railway 
train  approaching  a  highway  crossing  was  claimed  to  have  caused  plaintiff's 
injuries  (his  horse  becoming  unmanageable  and  running  on  the  crossing  where 
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it  was  Btnick  by  the  train,  which  it  was  claimed  he  would  have  prevented  by 
getting  out  and  holding  the  horse  if  the  signals  had  been  given)  it  was  error, 
under  the  evidence  here  considered  and  held  to  raise  such  issue,  to  refuse  an 
instruction  precluding  plaintiff  from  recovery  unless  he  would  have  had  time 
to  get  out  and  hold  his  horse  had  the  signals  been  given  at  the  proper  place. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

Cureion  &  Cureton  and  J.  A.  Kibler,  for  appellant. — In  this  case  the 
injury  is  shown  to  have  resulted  from  the  uncontrollable  acts  of  a  fright- 
ened horse^  which  appellee  was  drivings  and  appellant  is  sought  to  be 
charged  with  the  responsibility  for  the  frightened  condition  of  appel- 
lee's horse  and  the  resulting  injury  therefrom;  the  result  of  the  fright- 
ening of  the  horse  being  the  collision  with  appellant's  engine  and  cars 
upon  the  crossing  is  merely  an  incident  which  in  no  way  affects  the 
question  of  appellant's  responsibility  for  the  frightening  of  appellee's 
horse;  the  question  of  appellant's  responsibility  for  frightening  appel- 
lee's horse  l)eing  the  same  regardless  of  whether  it  resulted  in  a  collision 
with  appellant's  engine  and  cars  or  in  running  into  the  fence  or  off  a 
T)luff  or  against  a  tree  or  ended  otherwise  injuriously  to  appellee.  And 
the  court  erred  in  charging  the  jury  that  it  was  negligence  per  se  with 
reference  to  appellee  for  the  appellant  to  fail  to  give  the  statutory  sig- 
nals at  said  crossing.  Missouri,  K.  &  T.  By.  Co.  v.  Saunders,  106  S. 
W.,  321;  International  &  G.  N.  Ry.  Co.  v.  Gray,  65  Texas,  35;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Thomas,  87  Texas,  283;  Texas  &  P.  Ry.  Co.  v.  Shoe- 
maker, 98  Texas,  455;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Garteiser,  29 
S.  W.,  940 ;  International  &  G.  N.  Ry.  Co.  v.  Woodward,  26  Texas  Civ. 
App.,  389;  Texas  &  P.'Ry.  Co.  v.  Stoker,  103  S.  W.,  1183;  The  Western 
&  Atlantic  R}'.  Co.  v.  Jones,  8  Am.  &  Eng.  R.  R.  Cases,  267;  Reynolds 
V.  Great  N.  Ry.  Co.,  69  Fed.,  808,  29  L.  R.  A.,  695;  Thompson  on 
Xegligence,  sec.  1560. 

The  refusal  to  give  special  charge  Xo.  11  is  error  because  it  was  an 
application  of  the  law  to  the  facts  of  the  case,  and  unless  the  plaintiff 
in  this  case  would  have  had  time  to  have  gotten  out  of  his  buggy  and 
held  his  horse,  then  the  alleged  failure  of  the  defendant's  servants  to 
blow  the  whistle  and  ring  the  bell  could  not  have  been  the  proximate 
cause  of  the  plaintiff's  injury,  and  the  defendant  had  the  right  to  have 
the  specific  issue  pointed  out  to  the  jury,  as  was  done  in  the  charges. 

C  H.  Cain,  Odell  &  Johnson  and  TF.  F.  Schenck,  for  appellee. — The 
court  did  not  err  in  charging  that  it  was  negligence  per  se  on  the  part 
of  appellant  should  the  jury  find  that  it  had  failed  to  blow  the  whistle 
and  ring  the  bell  at  a  distance  of  at  least  eighty  rods  from  the  crossing, 
and  keep  the  bell  ringing  from  said  point  until  the  engine  shall  have 
crossed  said  public  road.  St.  Louis  S.  W.  Ry.  Co.  v.  Kilman,  86  S. 
W.,  1050;  McKerley  v.  Red  River  T.  &  S.  Ry.  Co.,  85  S.  W.,  499; 
Missouri,  K.  &  T.  Rv.  Co.  v.  Saunders,  106  S.'  W.,  321 ;  Missouri,  K. 
&  T.  Ry.  Co.  v.  Magee,  49  S.  W.,  156;  Houston  &  T.  C.  Ry.  Co.  v. 
Wilson,  60  Texas,  142;  Missouri,  K.  &  T.  Ry.  Co.  v.  Taff,  31  Texas 
Civ.  App.,  657. 

The  issue  as  to  whether  or  not  the  appellee  would  have  had  time  in 
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which  to  have  gotten  out  and  held  his  horse  was  not  raised  by  the  evi- 
dence, and  if  it  had  been  the  question  was  sufficiently  presented  in  the 
court's  main  charge  under  ordinary  care,  etc.  The  evidence  shows  that 
appellee  was  only  about  100  yards  from  the  crossing  and  that  the 
whistling  post  was  440  yards  away.  That  would  place  appellee  340 
yards  or  1020  feet  from  the  whistling  post. 

PRESLEB,  Associate  Justice. — This  is  a  personal  injury  suit 
commenced  in  the  District  Court  of  Bosque  County,  on  August  7,  1907, 
by  B.  F.  Horn,  plaintiff,  against  Texas  Central  Railroad  Company, 
defendant.  Appellee  in  his  petition  set  out  in  substance  that  lie  was 
struck  by  the  engine  and  cars  of  appellant  on  or  about  January  5,  1907, 
and  injured,  his  horse  killed  and  his  buggy  and  harness  totally  demol- 
ished by  appellant's  negligence.  That  said  injuries  occurred  at  a  public 
crossing  on  appellant's  track  about  one  mile  west  of  its  depot  situated 
at  Iredell,  in  Bosque  County,  Texas.  That  the  accident  occurred  about 
twelve  or  one  o'clock  at  niglit,  while  appellee  was  traveling  west  along 
the  public  road  which  is  parallel  to  and  lies  along  appellant's  railway 
track  and  right-of-way  and  on  the  south  side  thereof,  from  the  said 
station  and  depot  at  Iredell  to  said  crossing  of  said  public  road  and 
highway,  and  about  forty-eight  feet  from  said  track ;  that  said  public 
road  and  highway  at >  crossing  runs  in  a  northern  and  southern  direc- 
tion ;  that  said  public  road  and  highway  on  the  north  side  of  said  rail- 
way track  bends  slightly  after  leaving  said  crossing  to  a  northwestern 
and  southeastern  direction ;  that  while  in  the  act  of  crossing  appellant's 
track  at  said  public  crossing  he  and  his  said  horse,  buggy  and  harness 
were  struck  by  appellant's  engine  and  cars  running  from  the  east  to  west 
and  injured.  The  petition  contains  the  following  allegations  of  negli- 
gence, to  wit: 

1.  That  appellant  negligently  failed  to  blow  the  whistle  at  a  dis- 
tance of  at  least  eighty  rods  from  said  crossing,  or  at  any  time  there- 
after, and  negligently  failed  to  ring  the  bell  at  a  distance  of  at  least 
eighty  rods  from  said  crossing  and  negligently  failed  to  keep  said  bell 
ringing  as  required  by  law  for  a  distance  of  at  least  eighty  rods  before 
reaching  and  crossing  said  crossing  and  until  said  crossing  was  passed 
by  said  engine.  And  negligently  failed  to  blow  said  whistle  and  ring 
said  bell  or  give  any  other  signal  or  warning  to  appellee  at  said  time 
and  place.  That  said  injury  occurred  at  about  midnight  on  said  date, 
and  had  said  whistle  been  blown  and  bell  rung  as  required  by  law,  or 
such  signal  or  warning  given,  appellee  would  have  been  warned  of  the 
approach  of  said  engine  and  train  some  distance  before  he  had  reached 
said  crossing,  and  in  time  to  have  prevented  his  said  horse  from  running 
away  and  from  going  upon  or  across  said  crossing  at  said  time  and 
would  not  have  been  upon  the  track  at  said  crossing  and  would  not 
have  been  injured  at  said  time  and  place. 

2.  Numerous  other  allegations  of  negligence  are  made,  including 
defective  headlight,  excessive  speed,  discovered  peril,  defective  construc- 
tion of  roadbed,  embankments,  etc.,  defective  air  brakes  and  appliances ; 
but  as  none  of  these  were  submitted  to  the  jury  as  grounds  of  recovery, 
we  do  not  deem  it  necessary  to  make  furtlier  reference  to  them. 

Appellant's  answer  set  forth  general  and  special  demurrers,  a  general 
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denial  and  a  special  denial  of  the  general  acts  of  negligence  pleaded  by 
appellee,  and  also  pleaded  various  alleged  acts  and  omissions  of  appel- 
lee as  constituting  contributory  negligence,  which  it  is  not  necessary  for 
the  purposes  of  this  opinion  to  here  specifically  set  out,  and  in  addition 
thereto  also  pleaded  that  the  injuries  to  appellee  were  the  result  of  an 
accident,  and  not  due  to  any  negligence  on  appellant's  part. 

Trial  was  had  before  a  jury  on  December  19,  1907,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee  against  appellant  for  $2,500, 
from  which  judgment  the  appellant  appeals  to  this  court  and  assigns 
numerous  errors,  which  will  not  be  here  consecutively  considered. 

It  appears  from  the  evidence  that  appellee,  at  night,  on  the  date  al- 
leged in  the  petition,  was  traveling  along  a  public  road  in  general  use 
as  such,  known  as  the  Iredell  and  Ilico  road,  and  that  the  portion  of 
said  road  upon  which  appellee  was  then  traveling  ran  parallel  or  side 
by  side  with  appellant's  line  of  railway  and  in  close  proximity  thereto, 
to  wit,  about  forty  or  fifty  feet  therefrom,  for  about  a  mile — that  is, 
from  the  station  in  Iredell  to  where  said  public  road  turned  obliquely 
and  crossed  appellant's  line  of  railroad;  that  appellee  was  traveling 
west  along  said  public  road  between  said  town  of  Iredell  and  said  cross- 
ing toward  the  latter,  intending  to  use  the  same,  and  was  distant  there- 
from about  one  hundred  yards  and  was  between  the  whistling  post  (set 
up  by  appellant  at  eighty  rods  from  said  crossing)  and  said  crossing 
when  appellee's  horse  became  frightened  by  the  light  and  noise  of 
appellant's  passenger  train  rapidly  approaching  from  appellee's  rear; 
that  appellee's  said  horse  immediately  got  from  under  control  of  ap- 
pellee and  ran  rapidly  to  and  upon  the  said  crossing,  arriving  upon 
the  same  so  as  to  come  in  collision  with  appellant's  said  passenger  train, 
resulting  in  serious  bodily  injury  to  appellee,  the  death  of  his  horse, 
and  the  wreck  of  his  buggy.  It  being  the  contention  of  appellee  both 
in  the  court  below  and  here  that  appellant's  employes  failed  to  give 
notice  of  the  approach  of  the  train  to  said  crossing  by  ringing  the  bell 
and  blowing  the  whistle  eighty  rods  therefrom,  as  required  by  law,  and 
that  said  failure  to  give  said  statutory  signals  was  negligence  per  se 
upon  the  part  of  appellant,  and  that  such  negligence  was  the  proximate 
cause  of  the  injury  complained  of  in  this:  That,  had  said  signals  been 
given,  appellee  could  and  would  have  gotten  out  and  held  his  said  horse 
and  the  injury  would  not  have  occurred,  he  having  passed  the  place 
where  the  public  expected  and  the  law  required  the  signals  to  be  given; 
that  the  place  where  said  signals  should  have  been  given  was  some  three 
hundred  and  forty  yards  away  and  .the  train  was  running  at  the  rate  of 
twenty  miles  on  hour,  which'  would  have  given  him  some  thirty-four 
seconds  in  which  to  have  gotten  out  of  the  buggy  and  to  his  horse. 
The  appellee  among  other  things  testified  as  follows: 

"I  left  Iredell  going  west  on  the  Iredell  and  Hico  road.  The  public 
road  crossing  of  the  railroad  is  about  one  mile  west  of  the  Iredell  sta- 
tion. The  public  dirt  road  that  I  was  traveling  ran  parallel  or  side 
by  side  with  the  railroad  from  the  station  to  where  it  crossed  the  rail- 
road, about  a  mile  west  of  the  station.  I  never  did  go  to  school  much. 
On  the  particular  night  when  I  left  Iredell  and  started  home  west  and 
along  up  there  parallel  with  the  railroad,  I  was  driving  in  a  walk. 
At  that  time  I  knew  there  was  a  whistling  post  on  the  railroad  near 


1908.]  Texas  Central  R.  R.  Co.  v.  Horn.  39 

the  road  crossing  up  there  and  knew  about  where  it  was.  When  I  first 
discovered  the  train  that  struck  me  on  this  night  I  was  about  100  yards 
from  the  crossing  where  I  was  struck  and  driving  in  a  westerly  direc- 
tion, in  the  same  direction  the  train  was  going  in,  and  going  to  the 
crossing.  The  first  thing  that  attracted  my  attention  was  the  liorse  get- 
ting frightened.  He  got  frightened  at  the  train.  The  light  was  thrown 
across  the  road  in  front  of  the  horse  and  he  jumped  as  far  as  he  could. 
I  had  control  of  the  horse  up  until  the  light  was  thrown  across  the  road 
in  front  of  him.  I  lost  control  of  the  horse  then.  After  the  horse  be- 
came frightened  or  jumped,  I  could  hear  the  engine  making  a  noise 
running,  the  engine  pulfing,  thafs  all  the  noise  I  heard  the  engine  make. 
The  whistle  on  the  engine  was  not  sounded  for  the  crossing.  I  was 
listening  for  it.  Knowing  my  horse  as  I  did,  if  I  had  heard  the  whistle 
on  the  engine  sounded,  I  would  have  gotten  out  of  the  buggy  and  held 
the  horse.  Up  to  the  time  the  light  was  thrown  across  the  road  in  front 
of  my  horse  and  the  horse  jumped,  the  bell  on  the  engine  was  not  rung. 
I  know  that  because  I  was  listening.  The  cut  is  somewhere  about  two 
hundred  yards  east  of  the  crossing,  and  the  whistling  post  was  east  of 
the  cut  a  little  piece.  At  the  time  my  horse  became  frightened  my 
horse  was  some  distance  from  the  whistling  post.  I  was  past  the  west 
end  of  the  cut  at  the  time  my  horse  became  frightened.  I  suppose  the 
locomotive  of  the  train  was  about  coming  into  the  cut  at  the  time  my 
horse  became  frightened,  coming  in  at  the  east  end  of  the  cut.  I  looked 
back  to  see  whether  the  passenger  train  was  coming  and  when  I  looked 
back  I  could  see  a  light  of  a  train.  I  couldn't  tell  whether  it  was  the 
passenger  or  a  freight;  it  was  then  at  Iredell.  I  was  east  of  the  cut 
at  that  time  and  on  the  public  road.  I  was  about  even  with  the  whist- 
ling post  then  when  I  looked  back  and  saw  that  headlight  at  this  station. 
I  didn't  think  there  was  any  use  in  getting  out  and  holding  my  horse 
away  up  there  and  the  train  back  at  town.  I  don't  know  whether  that 
was  in  fact  the  passenger  train  that  I  saw  the  headlight  of  there  at  that 
time  or  not.  It  was  some  four  or  five  minutes  after  I  saw  that  head- 
light before  the  passenger  train  came  along.  I  looked  back  again  after 
I  got  behind  that  dump  and  I  couldn't  see  back  to  town,  the  dump 
was  so  high  there.  I  was  somewhere  about  the  west  end  of  the  cut  when 
I  looked  back  the  second  time.  I  looked  back  to  see  if  the  train  was 
coming  and  I  didn't  see  any  train.  I  had  only  gone  twenty-five  or 
thirty  yards  further  when  the  light  flashed  across  the  road  and  fright- 
ened my  horse,  I  didn't  hear  the  train  when  I  looked  back  the  second 
time.  I  was  not  asleep  nor  drunk  at  that  time,  but  had  all  of  my 
senses  about  me  setting  up  there  in  the  buggy  seat  driving  along.  I 
never  heard  it  running  until  it  got  somewhere  about  fifty  yards  from 
me.  The  headlight  was  supposed  to  be  at  the  lower  end  of  the  cut 
and  I  couldn't  see  it,  it  wasn't  high  enough  to  reflect  over  the  dump. 
After  it  came  out  through  the  cut,  then  is  when  it  reflected  the  light 
in  front  of  my  horse  and  scared  him.  I  don't  know  just  where  it  was 
when  the  light  was  first  reflected  through ;  the  track  makes  a  curve  there 
somewhere  about  the  cut.  I  think  it  is  about  the  time  it  gets  into  the 
cut  or  just  before  it  gets  into  the  cut.  After  the  engine  came  around 
straight,  that  threw  the  light  in  the  road.  Yes,  I  was  expecting  the 
train  to  whistle.    I  supposed  I  would  hear  it.    I  knew  if  it  whistled  at 
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the  whistling  post  I  could  get  out  and  hold  my  horse  after  it  whistled, 
and  before  he  got  so  frightened  that  I  couldn't  get  to  him.** 

The  court  having  charged  the  jury  in  effect  that  the  failure  to  give 
the  statutory  signals  referred  to,  if  they  found  they  were  not  given, 
was  negligence  per  se  upon  the  part  of  the  appellant,  and  this  instruc- 
tion of  the  court  being  here  assigned  as  error,  the  question  is  pre- 
sented as  to  whether  under  the  statute  (Revised  Statutes,  article  4507), 
appellant  company  owed  the  duty  to  give  the  statutory  signals  for  the 
benefit  of  this  appellee,  situated. as  he  was  at  the  time,  traveling  in 
the  night  time  upon  a  public  highway  running  parallel  and  close  to 
the  railway  track,  appellee  being  distant  about  bne  hundred  yards  from 
the  crossing  at  the  time  appellant's  passenger  train  reached  the  whist- 
ling post  eighty  rods  east  of  the  crossing  which  appellee  was  traveling 
toward  and  intending  to  use.  On  this  question,  upon  an  extended  con- 
sideration of  the  authorities  cited,  we  feel  constrained  to  hold  that  the 
law  required  appellant  to  give  the  signals  as  set  out  in  the  statute^  and 
that  said  signals  are  intended  to  protect  those  who  are  approaching 
the  crossing  (and  are  in  close  proximity  thereto)  and  those  who  have 
just  crossed,  as  well  as  those  who  are  crossing  the  same  when  the  signals 
are  given. 

We  believe  that  the  case  of  the  Missouri,  K.  &  T.  Ey.  Co.  v.  Saunders, 
106  S.  W.,  321,  here  cited  and  relied  on  by  appellant,  is  distinguished 
from  this  case  in  this,  that  in  the  case  referred  to  the  appellee  Saunders 
was  not  upon  the  crossing,  neither  when  the  train  reached  the  whistling 
post  nor  the  crossing,  neither  had  he  been  upon  the  road  leading  to  or 
from  the  crossing,  nor  was  he  intending  to  go  upon  said  road  or  cross- 
ing, but  was  quite  a  distance  from  all  these  places  and  so  situated  at 
the  time  said  signals  should  have  been  given  as  to  be  a  trespasser  on 
appellant's  railway  track.  In  the  case  at  bar,  however,  as  hereinbefore 
indicated,  the  evidence  shows  appellee  was  on  the  public  road,  where 
he  had  a  right  to  be,  near  the  crossing,  going  in  the  direction  thereof, 
and  intending  to  use  the  same,  looking  and  listening  for  the  train 
statutory  signals,  and  behind  tall  piles  of  dirt  excavated  from  a  cut 
which  prevented  him  from  seeing  in  the  direction  of  the  train,  and  the 
existence  of  which  piles  of  dirt  and  cut  was  known  to  the  appellant 
company  and  its  agents.  We  think  there  can  be  no  reasonable  doubt 
that  it  is  negligence  per  se  for  a  railroad  company  to  fail  to  give  the 
signals  required  by  statute  when  such  failure  affects  a  person  upon  a 
public  highway,  either  on  or  near  the  crossing,  and  situated  as  was 
appellee.  In  the  Kilman  case,  39  Texas  Civ.  App.,  107,  the  appellee, 
like  the  appellee  in  this  case,  was  traveling  a  road  parallel  to  the  rail- 
way track  near  a  crossing  (though  not  intending  to  cross  the  railroad 
track)  and  was  watching  and  listening  for  the  train  and  signals,  the 
court  held  that  he  was  within  the  protection  of  the  statute.  We  find  it 
unnecessary,  however,  to  base  our  conclusion  on  the  Kilman  case,  as  in 
our  opinion  this  is  a  stronger  case  as  to  the  obligation  upon  the  appel- 
lant to  give  the  statutory  signals,  for  the  reason  tliat  appellee  was  here 
intending  to  immediately  use  and  did  use  tlie  crossing.  In  the  case  of 
McKerley  v.  Red  River,  T.  &  S.  Ry.  Co.,  8  S.  W.,  500,  it  is  shown  that 
the  trial  court  in  his  charge  submitted  the  question  of  negligence,  as 
to  failure  of  the  company  to  give  the  statutory  signals,  to  the  jury. 
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Assignment  was  made  for  the  railway  company  that  such  charge  was 
error  upon  the  ground  that:  "It  is  negligence,  as  a  matter  of. law,  for 
a  railroad  company  to  fail  to  sound  the  whistle  and  ring  the  bell  on  the 
locomotive  on  approaching  a  public  crossing,  as  provided  by  the  statute, 
and  that  it  was  error  to  submit  the  issue  to  the  jury,  for  them  to  deter- 
mine whether  such  failure  constituted  negligence,*'  and  the  court  in 
rendering  their  opinion  say  that:  "This  contention  is  sustained.  The 
statute  makes  the  failure  of  those  operating  railway  trains,  on  approach- 
ing a  public  crossing,  to  ring  the  engine  bell  and  sound  the  whistle,  in 
the  manner  specified  by  the  statute,  negligence;  and  the  court  should 
have  so  instructed  the  jury,  and  not  submitted  the  issue  to  them  to  de- 
termine whether  such  failure  constituted  negligence.'*  We  therefore 
conclude  that  the  court  did  not  err  in  charging  that  it  was  negligence 
pe«r  se  upon  the  part  of  appellant,  should  the  jury  find  that  it  had  failed 
to  blow  the  whistle  or  ring  the  bell  at  a  distance  of  at  least  eighty  rods 
from  the  crossing  and  keep  the  bell  ringing  from  said  point  until  the 
engine  should  have  crossed  said  public  road.  St.  Loiiis  Southwestern 
Rv.  Co.  of  Texas  v.  Kilman,  39  Texas  Civ.  App.,  107;  McKerley  v. 
Red  River,  T.  &  S.  Ry.  Co.,  85  S.  W.,  499 ;  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Saunders,  106  S.  W.,  321;  Missouri  K.  &  T.  Ry.  Co.  of 
Texas  v.  Magee,  92  Texas,  616;  Houston  &  T.  C.  Ry.  Co.  v.  Wilson, 
60  Texas,  142;  Texas  &  Pac.  Ry.  Co.  v.  Stoker,  52  Texas  Civ.  App., 
433. 

The  next  question  •  presented  in  point  of  importance  by  this  appeal 
is  raised  by  appellant's  tenth  assignment  of  error,  to  the  effect  that  the 
court  erred  in  failing  and  refusing  to  give  defendant's  special  charge 
number  eleven,  which  was  as  follows,  to  wit:  "Although  you  may  be- 
lieve that  the  whistle  and  bell  on  the  engine  in  question  were  not 
sounded  as  stated  in  the  court's  main  charge,  you  can  not  find  for  tlie 
plaintiff  unless  you  further  believe  that,  had  such  whistle  and  bell  been 
sounded  as  mentioned  in  the  court's  main  charge,  the  plaintiff  wouhl 
have  had  time  to  have  gotten  out  of  his  buggy  and  held  his  horse,  and 
thereby  prevented  the  injury  and  damage  sued  for  herein,  and  unless 
you  80  find  you  will  return  a  verdict  for. the  defendant."  Upon  a  thor- 
ough examination  of  the  court's  general  charge  and  of  the  evidence  re- 
lating to  the  issue  of  negligence  upon  the  part  of  appellant,  we  are 
of  the  opinion  that  this  assignment  is  well  taken  and  relates  to  a  ma- 
terial issue  of  the.  case  and  should  be  here  sustained.  In  this  suit  the 
negligenc^e  relied  upon  by  the  plaintiff  was  the  failure  to  ring  the  bell 
and  blow  the  whistle  in  order  to  give  the  plaintiff  warning  in  time 
for  him  to  get  out  of  the  buggy  and  hold  his  horse,  and  thereby  prevent 
the  horse  from  running  upon  the  dirt  road  crossing  over  defendant's 
track  and  coming  in  contact  with  defendant's  engine.  It  therefore  ap- 
pears that  the  issue  as  to  whether  or  not,  had  such  signals  been  properly 
given,  appellee  would  have  had  time  to  have  gotten  out  of  his  buggy 
and  held  his  horse,  is  of  the  utmost  materiality  in  the  proper  trial  of 
this  case,  and  the  attention  of  the  jury  should  have  been  directed  to 
said  issue  either  by  covering  the  same  specifically  in  the  general  cliarge 
given,  or  by  submitting  the  special  charge  requested,  as  stated.  It 
appearing  to  us  that  unless  the  plaintiff  in  this  case  would  liave  had 
time  to  have  gotten  out  of  his  buggy  and  held  his  horse  had  said  signals 
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been  given  as  required  by  statute,  then  the  alleged  failure  of  the  de- 
fendant's servants  to  give  such  signals  could  not  have  been  the  proxi- 
mate cause  of  plaintiff's  injury,  the  evidence  showing  such  time  would 
have  been  between  twenty-nine  and  thirty-four  seconds,  and  we  are  of 
the  opinion  that,  the  court  in  its  general  charge  having  failed  to  suflS- 
ciently  instruct  the  jury  upon  the  issue  presented  by  said  special  instruc- 
tion, the  same  should  have  been  given,  and  that  the  refusal  of  the  court 
to  give  the  same  is  such  material  error  as  requires  this  case  to  be  re- 
versed and  remanded.  San  Antonio  &  A.  P.  Rv.  Co',  v.  Kiersey,  98 
Texas,  590 ;  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  ^Hall,  98  Texas,  480 ; 
Texas  Trunk  Ry.  Co.  v.  Ayres,  83  Texas,  268;  Missouri,  K.  &  T.  Ry. 
Co.  V.  McGlamory,  89  Texas,  635. 

Appellant's  remaining  assignments,  alleging  various  errors  on  the  part 
of  the  court  in  the  matter  of  charges  given  or  refused,  and  to  the  rejec- 
tion or  admission  of  testimony,  having  been  each  duly  considered,  do 
not  in  our  opinion  here  present  reversible  error,  and  in  view  of  another 
trial  of  the  case  we  deem  an  extended  discussion  of  the  same  in  the 
order  in  which  they  are  presented  unnecessary. 

For  the  error  hereinbefore  stated  on  the  part  of  the  court  in  failing 
to  give  appellant's  special  requested  charge,  as  set  out  in  its  tenth  as- 
signment of  error,  this  case  is  here  ordered  reversed  and  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


St.  Louis.  San  Francisco  &  Texas  Railway  Company  et  al.  v. 

R.  B.  Smith. 

Decided  December  19,  1908. 

1. — ^Appeal — Brief — Reference  to  Record. 

Assignments  of  error  will  not  be  considered  when  they  consist  of  references 
to  bills  of  exception  to  be  found  in  the  record  and  when  examination  of  the 
record  fails  to  identify  with  certainty  the  bills  referred  to,  or  when  the  assign- 
ments as  they  appear  in  the  brief  are  not  true  copies  of  the  assignments  as 
they  appear  in  the  record. 

2. — Shipment  of  Cattle — ^Damages — ^Evidence. 

In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  cattle 
there  being  proof  before  the  jury  of  the  price  per  cwt.  for  which  the  cattle 
sold,  but  no  evidence  as  to  the  total  weight  of  all  the  cattle,  it  was  permissible 
for  the  plaintiff  to  testify  as  to  the  amount  he  received  as  the  proceeds  of 
the  sale  of  the  cattle  for  the  purpose  of  enabling  the  jury  to  ascertain  the 
total  weight  of  the  cattle. 

8. — Same— Depreciation  in  Price— Evidence. 

In  a  suit  for  damages  to  a  shipment  of  cattle,  evidence  considered,  and  held 
sufficient  basis  for  a  finding  by  the  jury  of  the  amount  of  damages  by  reason 
of  depreciation  in  price. 

Error  from  the  District  Court  of  Tarrant  County.    Tried  below  before 
Hon.  Irby  Dunklin. 

West,  Chapman  &  West,  C.  H.  Yoakum  and  Theodore  Mack,  for 
plaintiffs  in  error. 
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Smith  <£  Lattimore,  for  defendant  in  error. 

CONNER,  Chief  Justice. — Appellee  sued  the  appellant  railway 
companies  for  twenty-six  hundred  dollars  damage  to  a  shipment  of 
cattle  from  Alfred,  Texas,  to  East  St.  Louis,  Illinois.  A  jury  trial  re- 
sulted in  a  verdict  for  appellee  in  the  sum  of  ten  hundred  and  forty- 
nine  dollars  and  seventeen  cents,  of  which  four  hundred  and  sixty-three 
dollars  and  nine  cents  was  for  depreciation  in  value,  four  hundred  and- 
ninety-five  dollars  for  shrinkage  in  weight,  and  ninety-one  dollars  and 
eight  cents  interest  at  the  rate  of  six  percent. 

We  are  of  opinion  that  appellee's  objections  to  the  first  and  secoAd 
assignments  of  error  are  well  taken.  The  first  assignment  is  that :  "The 
court  erred  as  shown  by  defendants'  bill  of  exceptions  No.  2,  found  on 
page  11  of  the  stenographer's  record."  It  is  designated  in  the  brief 
as  the  fifth  in  the  record.  The  fifth  in  the  record  is  that :  "The  court 
erred  as  shown  by  defendants'  bill  of  exceptions  No.  1,  found  on  page 
6  of  the  stenographer's  record."  No  assignment  whatever  is  found  re- 
ferring to  bill  of  exceptions  No.  2,  made  the  basis  of  said  first  assign- 
ment in  the  brief. 

The  second  assignment  is  designated  as  the  seventh  in  the  record, 
which  relates  to  bill  of  exceptions  No.  4,  pages  47  and  48  of  the  ste- 
nographer's report,  while  the  assignment  (the  second)  as  presented  in 
the  brief  is  based  upon  bill  of  exceptions  No  3,  page  31  of  the  stenog- 
rapher's report.  But  one  assignment  in  the  record  (the  sixth)  relates 
to  bill  of  exceptions  No.  3,  and  that  states  it  is  to  be  found  on  page  11 
of  the  stenographer's  report.  We  therefore  conclude  that  assignments 
one  and  two  as  presented  should  be  disregarded  because  not  true  copies 
of  the  assignments  as  they  appear  in  the  record.  And  the  writer  wishes 
to  add  that,  while  unnecessary  to  now  so  decide,  it  is  in  his  judgment 
to  be  greatly  doubted  whether  assignments  such  as  are  now  under  con- 
sideration should  in  any  event  be  held  to  comply  with  the  statute  (Rev. 
Stats.,  art.  1018),  and  the  rule  (24)  requiring  "assignments  of  error" 
to  distinctly  specify  the  grounds  of  error  relied  upon.  But  if  it  be 
conceded  that  by  liberal  construction  of  the  statute  and  rule  it  is  per- 
missible to  refer  to  the  record  alone  in  order  to  exhibit  the  specific  error 
relied  upon,  then  certainly  the  references  should  at  least  be  substantially 
accurate ;  otherwise  we  can  not  well  avoid  the  confusion  and  unnecessary 
labor  which  it  was  the  purpose  of  the  statute  and  rules  to  prevent.  See 
Robertson  v.  Coates,  1  Texas  Civ.  App.,  673;  El  Paso  &  S.  W.  Ry.  Co. 
V.  Smith,  108  S.  W.,  989;  and  the  statute  and  rule  referred  to. 

The  third  assignment  (and  the  fourth  raises  the  same  question)  is 
as  follows :  "The  court  erred  as  shown  by  defendants'  bill  of  exceptions 
No.  4,  found  on  pages  47  and  48  of  the  stenographer's  record,  which 
error,  in  substance,  permitted  plaintiff,  over  the  objection  of  defendants, 
to  testify  to  the  actual  amount  he  received  as  the  proceeds  of  the  sale 
of  the  cattle  in  question  and  the  net  amount  he  received  from  such  sale, 
all  of  which  evidence  and  the  objection  thereto  and  the  exception  re- 
served by  these  defendants  will  more  fully  appear  on  pages  47  and  48 
of  the  stenographer's  transcript."  A.  L.  Keechler  testified  that  he  sold 
the  two  hundred  and  twenty-two  head  of  steers  involved  in  this  con- 
troversy for  four  dollars  and  seventy-five  cents  per  cwt.    The  weights 
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of  the  cattle  at  the  time  of  the  sale,  as  reported  to  appellee,  were  prop- 
erly excluded  on  appellants^  objection,  and  the  testimony  of  appellee 
referred  to  in  the  assignment  was  evidently  an  effort  on  his  part  to 
prove  the  weights  of  the  cattle  at  the  time  sold  by  dividing  the  total 
amount  received  by  the  price  per  cwt.  as  stated  by  the  witness.  We  see 
no  objection  to  this  method  of  ascertaining  the  total  weights  of  the 
cattle,  but  in  one  of  the  propositions  appellant  further  insists  that  ap- 
pellee knew  the  price  received  only  from  the  report  of  his  commission 
merchant,  and  that  the  testimony  was  therefore  hearsay.  The  court's 
ruling,  however,  seems  to  be  harmless,  if  erroneous,  in  view  of  the  issue 
on  this  point.  Appellee  sought  to  recover,  among  other  things,  for  loss 
in  weight  because  of  delay  and  rough  handling.  Several  expert  wit- 
nesses testified  that  cattle  delayed  and  handled  as  were  appellee's  would 
lose  per  head  from  thirty  to  sixty  pounds  in  weight.  From  this  testi- 
mony and  the  testimony  as  to  the  number  of  head  and  as  to  the  price 
at  which  the  cattle  sold  per  cwt.,  to  none  of  which  is  objection  here 
urged,  the  jury  had  the  proper  basis  upon  which  to  estimate  appellee's 
loss  in  this  respect.  It  was  therefore  entirely  immaterial  to  establish 
the  separate  or  collective  weights  of  the  cattle  at  the  time  they  were 
shipped  and  at  the  time  they  were  sold.  The  assignments  are  hence 
overruled. 

In  the  fifth  and  only  remaining  assignment  it  is  insisted  that  the 
court  erred  in  submitting  to  the  jury  the  item  of  depreciation  "in  the 
price  per  cwt.  of  the  cattle  in  question,  for  that  there  was  no  competent 
testimony  before  the  jury  upon  which  they  could  make  a  finding  upon 
this  item.^'  We  have  but  to  refer  to  the  evidence  in  order  to  answer 
this  assignment.  An  expert,  Mr.  Wooten,  testified  to  the  effect  that 
in  his  opinion  cattle  delayed  as  were  appellee's  from  thirty-six  to  forty- 
eight  hours,  would  depreciate  in  selling  price  per  cwt.  from  fifteen 
to  twenty  cents.  From  market  reports  and  other  evidence  the  average 
weight  per  steer  at  the  time  of  the  sale  was  at  least  approximately 
shown,  so  that  the  jury  had  the  necessary  basis  for  a  finding  of  the 
amount  of  damages  by  reason  of  depreciation  in  price,  the  finding  of 
the  jury  both  as  to  loss  in  weight  and  as  to  depreciation  and  loss  in 
price,  being  below  the  highest  estimates  given. 

All  assignments  overruled  and  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fort  Worth  &  Denver  City  Railway  Company  v.  Marvin  Poteet. 

Decided  December  19,  1008. 

1. — Railway — ^Negligence — Treipasier — Failure  to  Discover. 

A  railway  company  may  be  held  liable  for  negligence  in  failing  to  keep  a 
proper  outlook  and  discover  the  presence  of  one  run  over  and  injured  on  their 
track,  though  the  injured  person  was  a  trespasser  and  not  at  a  crossing  or 
frequented  place,  where  he  was  not  guilty  of  contributory  negligence,  being  too 
young  to  be  charged  therewith  from  the  fault  of  trespassing. 

2. — Same — Signals — Person  Hot  on  Crossing. 

Failure  to  give  the  signals  required  by  statute  on  approaching  a  high- 
way crossing  is  not  negligence  in  law  as  to  a  person  injured  on  the  track  at 
another  point;  but  may,  as  to  such  person,  constitute  negligence  in  fact.    See 
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charge  held  to  properly  submit  such  negligence  as  a  question  of  fact  and  to 
be  justified  by  the  evidence  considered. 

S. — ^Proximate  Cause— Charge — Omission. 

In  a  charge  submitting  contributory  negligence,  the  fact  that  it  was  made 
a  defense  if  proximately  contributing  to  cause  the  injury  when  there  was  no 
doubt  that  such  negligence,  if  shown,  was  proximate,  was  not  affirmative  error, 
but  mere  omission,  not  ground  for  reversal  in  the  absence  of  a  requested  charge 
supplying  instruction  on  the  theory  omitted. 

4. — Contributory  Negligence — Child  on  Track — Charge. 

A  requested  instruction  holding  a  child  seven  years  old,  injured  while  tres- 
passing on  a  railway,  to  have  been  guilty  of  contributory  negligence  if  of  "suffi- 
cient mental  capacity  to  realize  the  danger  of  being  on  the  track,''  held  properly 
refused,  in  view  of  the  form  of  defendant's  pleading,  the  other  instructions  given, 
and  the  evidence  bearing  on  the  issue. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

Spoonts,  Thompson  &  Barwise,  T,  J.  McMurray,  and  J.  M.  Chambers, 
for  appellant. — Plaintiff  having  been  struck  at  a  point  inside  the  right 
of  way,  and  not  at  the  crossing,  the  statute  regulating  the  alarms  for 
public  road  crossings  has  no  application,  and  it  was  error  to  submit  to 
the  jury  the  issues  as  to  whether  the  whistle  was  sounded  at  the  dis- 
tance of  eighty  rods  from  the  crossing,  and  the  bell  rung  until  the 
crossing  was  passed,  and  whether  a  failure  to  give  such  alarms  was 
negligence,  and  to  authorize  a  recovery  should  the  jury  determine  that 
snch  alarms  were  not  given  and  that  the  failure  was  negligence  causing 
the  injury.'  Texas  &  P.  Ry.  Co.  v.  Stoker,  103  S.  W.,  1183;  Missouri, 
K.  &  T.  Ry.  Co.  v.  Saunders,  106  S.  W.,  321. 

The  evidence  showing  that  the  plaintiff  was  walking  on  the  track 
and  permitted  himself  to  be  overtaken  by  defendant's  train,  and  the 
defense  of  contributory  negligence  having  been  pleaded,  it  was  error 
for  the  court,  in  submitting  such  defense,  to  submit  the  issue  as  to 
whether  plaintiff's  negligence  in  being  upon  the  track  was  the  proxi- 
mate cause  of  the  injury.  El  Paso  &  S.  W.  Ry.  Co.  v.  Vizard,  88  S. 
W.,  457;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brvant,  30  Texas  Civ.  App.,  4; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hubbard,  70  S.  W.,  112 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Rowland,  90  Texas,  365 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v. 
Hill,  29  Texas  Civ.  App.,  12 ;  Texas  &  P.  Ry.  Co.  v.  McCoy,  90  Texas, 
264;  Culpepper  v.  International  &  G.  N".  R.  R.  Co.,  90  Texas,  627; 
Parks  v.  San  Antonio  Trac.  Co.,  94  S.  W.,  331. 

Plaintiff,  being  a  trespasser  upon  defendant's  track,  and  at  a  point 
where  an  approaching  train  could  be  seen  for  a  distance  of  two  miles, 
and  in  daylight,  and  there  being  no  issue  of  discovered  peril,  would  be 
precluded  from  a  recovery  by  reason  of  contributory  negligence,  as  a 
matter  of  law,  if  he  had  sufficient  mental  capacity  to  realize  and  com- 
prehend the  danger  of  being  on  the  track,  and  defendant  was  entitled 
to  have  the  jury  so  instmcted.  Texas  &  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  20 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  88  S.  W.,  192 ;  Smith 
V.  International  &  G.  N.  R.  R.  Co.,  34  Texas  Civ.  App.,  209. 

R,  E.  Carswell  and  Trahue  Carswell,  for  appellee. — ^If  appellee  was 
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not  guilty  of  negligence  in  being  and  remaining  on  the  track,  appellant 
owed  him  the  duty  of  keeping  a  reasonable  lookout  for  his  safety,  and 
the  charge  was  correct.  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Hammer, 
34  Texas  Civ.  App.,  354;  St.  Louis  &  S.  W.  By.  Co.  v.  Bolton,  81  S. 
W.,  125,  126;  Texas  &  P.  By.  Co.  v.  Staggs,  90  Texas,  461;  Texas  & 
P.  By.  Co.  V.  Watkins,  88  Texas,  24;  St.  Louis  &  S.  W.  By.  Co.  v. 
Shifflet,  66  S.  W.,  697;  Olivaras  v.  San  Antonio  &  A.  P.  By.  Co.,  77  S. 
W.,  983;  Houston  &  T.  C.  By.  Co.  v.  Sympkins,  54  Texas,  616;  Gal- 
veston City  By.  Co.  v.  Hewitt,  67  Texas,  479. 

The  appellee  being  upon  the  track  immediately  south  of  the  crossing, 
which  he  was  Just  leaving,  and  the  train  coming  from  the  north  ap- 
proaching the  crossing,  it  was  proper  to  submit  to  the  jury  the  ques- 
tion of  whether  or  not  it  was  negligence  to  fail  to  sound  the  whistle  and 
ring  the  bell  for  the  crossing.  International  &  G.  N.  Bv.  Co.  v.  Grav, 
65  Texas,  35 ;  Missouri,  K.  &  T.  By.  Co.  v.  Saunders,  106  S.  W.,  322 ; 
Galveston,  H.  &  H.  By.  Co.  v.  Levy,  79  S.  W.,  882 ;  San  Antonio  &  A. 
P.  By.  Co.  V.  Brock,  80  S.  W.,  425 ;  Houston  &  T.  C.  By.  Co.  v.  Burnet, 
108  S.  W.,  406. 

The  charge  complained  of  is  negative  and  correctly  states  the  law;  it 
does  not  contain  an  affirmative  misdirection,  and  did  not  mislead  the 
jury.  San  Antonio  &  A.  P.  By.  Co.  v.  Lester,  89  S.  W.,  754,  755 ;  Parks 
V.  San  Antonio  Trac.  Co.,  94  S.  W.,  331. 

Appellee  was  not,  as  a  matter  of  law,  guilty  of  negligence  in  being 
and  remaining  upon  the  track  until  he  was  struck,  under  all  the  circum- 
stances of  this  case,  and  the  special  charge  was  properly  refused.  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Byon,  70  Texas,  59;  San  Antonio  &  A. 
P.  By.  Co.  .V.  Brock,  80  S.  W.,  425;  International  &  G.  N.  By.  Co.  v. 
Gray,  65  Texas,  36. 

CONNEB,  Chief  Justice. — On  or  about  the  27th  day  of  April, 
1907,  Marvin  Poteet,  seven  years  of  age  and  alleged  to  be  without  ex- 
perience and  discretion  or  mature  judgment,  left  the  home  of  his  parents 
together  with  his  mother  and  a  younger  brother,  and  traveled  in  an 
easterly  direction  along  a  much  used  and  traveled  public  road  until  it 
reached  a  public  crossing  over  appellant's  line  of  railway,  which  ex- 
tended north  and  south.  Just  before  the  crossing  was  reached  the 
mother  directed  the  little  boys  to  get  out  and  await  the  coming  of  their 
father,  who  was  engaged  in  plowing  cotton  immediately  west  of  ap- 
pellant's right-of-way,  the  rows  extending  north  and  south,  while  she, 
the  mother,  proceeded  along  a  public  road  extending  north  along  the 
west  side  of  appellant's  railway  to  the  town  of  Bhome,  about  two  miles 
away.  After  the  departure  of  the  mother  the  little  boys  entered  upon 
the  crossing  and  Marvin  Poteet  turned  south  along  the  railway  track, 
crossed  over  the  cattle  guard,  and  while  walking  the  rails  some  twenty 
feet  south  of  the  crossing  was  knocked  off  by  the  engine  of  a  south- 
bound passenger  train  and  injured  as  alleged.  This  suit  was  insti- 
tuted by  T.  M.  Poteet,  as  the  father  and  next  friend,  to  recover  for 
the  injuries  so  inflicted.  It  was  alleged  that  the  train  in  approaching 
said  crossing  was  running  down  grade  at  a  high  and  dangerous  rate 
of  speed,  making  no  noise;  that  the  employes  operating  the  said  train  ^ 
were  guilty  of  negligence  in  running  the  train  at  such  high  speed  at 
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that  place,  and  in  failing  to  Bound  a  whistle  at  the  distance  of  eighty 
rods  from  said  crossing,  or  to  ring  a  bell  on  said  engine  as  it  approached 
and  passed  the  crossing.  It  was  further  alleged  that  Marvin  Poteet 
was  walking,  with  his  back  to  the  train  and  did  not  hear  its  approach, 
and  that  the  operatives  of  the  train  could,  by  the  use  of  ordinary  care, 
have  seen  him  upon  the  track,  and  that  they  were  guilty  of  negligence 
in  having  failed  to  keep  a  lookout  and  to  see  and  warn  him. 

The  appellant  answered  by  a  general  denial  and  specially  that  "if 
plaintiff  was  ever  injured  by  being  struck  by  any  of  defendant's  engines, 
he  was  so  struck  by  reason  of  his  own  negligence,  and  that  the  plaintiff 
was  guilty  of  negligence  that  caused  and  contributed  to  his  own  injury." 
The  trial  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$2,200. 

Error  is  first  assigned  to  the  following  paragraph  of  the  court's 
charge:  "If  you  find  and  believe  that  the  plaintiff  was  on  the  track 
of  the  defendant  a  few  yards  from  a  public  crossing,  and  if  you  believe 
that  while  he  was  so  on  the  track  one  of  defendant's  engines  drawing 
one  of  its  trains  approached  and  struck  and  hurt  the  plaintiff,  and  if 
you  believe  that  the  employes  of  the  defendant  in  charge  of  said  engine 
negligently  failed  to  keep  a  proper  lookout  to  discover  persons  that  might 
be  on  the  track  on  or  near  the  said  crossing,  and  if  you  believe  that  by 
reason  of  the  failure  to  keep  such  lookout  that  the  plaintiff  was  struck 
and  hurt  without  fault  or  negligence  on  the  part  of  the  plaintiff  that 
caused  or  contributed  to  his  hurt,  and  if  such  failure  to  keep  a  lookout 
was  negligence  on  the  part  of  those  in  charge  of  said  engine,  and  if 
the  plaintiff  was  thereby  damaged,  the  plaintiff  would  be  entitled  to 
recover  the  damages  sustained  as  hereinafter  charged  upon  and  the 
measure  of  damages.  Or  if  you  find  the  plaintiff  was  on  the  track  of 
the  defendant's  road  at  said  point  and  if  you  believe  that  the  agents 
and  employes  of  the  defendant  in  charge  of  its  train  failed  to  sound 
the  whistle  at  the  distance  of  eighty  rods  from  such  public  crossing 
and  to  ring  the  bell  and  keep  the  bell  ringing  till  the  train  passed 
said  public  crossing,  and  if  you  believe  the  plaintiff  was  on  the  track 
of  the  defendant  a  few  yards  from  such  public  crossing,  and  if  you 
believe  that  the  failure  to  so  sound  the  whistle  and  ring  the  bell  was 
negligence  on  the  part  of  the  agents  and  employes  in  charge  of  said 
train  toward  the  plaintiff,  and  if  you  believe  that  by  reason  of  such 
negligence  of  such  agents  and  employes  that  the  plaintiff  was  struck, 
hurt  and  damaged  without  fault  or  negligence  on  the  part  of  the  plain- 
tiff that  caused  or  proximately  contributed  to  his  hurt,  you  should  find 
for  the  plaintiff."  It  is  insisted  that:  "Plaintiff  having  been  injured 
at  a  point  on  the  track  which  was  neither  a  public  crossing  nor  a  place 
used  by  the  public,  defendant  was  not  required  by  law  to  keep  a  look- 
out for  trespassers,  and  it  was  error  to  instruct  the  jury  upon  the  issue 
as  to  whether  such  failure  was  negligence,  and  authorize  a  verdict  for 
plaintiff  in  case  such  failure  was  found  to  be  negligence  and  caused  the 
injury."  It  is  to  be  observed  that  the  charge  did  not  admit  of  a  re- 
covery in  behalf  of  appellee  on  the  ground  of  negligence  in  the  opera- 
tives of  the  train  to  keep  a  proper  lookout  to  discover  persons  that 
might  be  on  the  track  on  or  near  the  crossing,  unless  the  jury  further 
found  that  Marvin  Poteet  was  struck  and  hurt  without  fault  or  negli- 
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gence  on  his  part.  So  that  the  question  is  whether  employes  operating 
a  train  are  required  to  exercise  ordinary  care  in  keeping  a  lookout  to 
discover  persons  not  affected  with  contributory  negligence,  trespassers 
though  they  may  be,  upon  the  track  in  order  to  avoid  injuring  them. 
The  authorities  on  the  subject  are  not  harmonious,  but  as  early  as 
March,  1881,  our  Supreme  Court  in  the  case  of  Houston  &  T.  C.  Ey.  Co. 
V.  Sympkins,  51  Texas,  616,  said,  referring  to  the  conflicting  decisions: 
"We  prefer  that  line  of  decisions  holding  railroads  bound  to  exercise 
their  dangerous  business  with  due  care  to  avoid  injury  to  others,  as 
correct  in  principle  and  sound  in  policy,  and  as  protecting  even  a  tres- 
passer who  is  not  guilty  of  contributory  negligence."  The  principle  so 
stated  has  been  frequently  since  adhered  to  by  the  decisions  in  this  State. 
A  clear  application  of  it  is  to  be  found  in  the  case  of  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Hammer,  31  Texas  Civ.  App.,  354,  in  which  a  writ 
of  error  was  denied  by  our  Supreme  Court.  It  was  there  expressly 
held  by  the  Court  of  Civil  Appeals  for  the  Fifth  District  that  in  an 
action  for  injuries  to  a  minor  child  while  trespassing  on  a  railroad 
track,  an  instruction  requiring  the  railroad  employes  to  use  ordinary 
care  to  discover  infants  who  may  be  on  or  near  the  track  in  front  of 
the  train  by  keeping  a  reasonable  lookout  for  that  purpose  was  proper. 
In  the  case  of  the  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Bolton, 
81  S.  W.,  123,  in  a  suit  brought  for  injuries  to  a  child  eleven  years 
of  age  walking  on  a  railroad  trestle,  the  Court  of  Civil  Appeals  for  the 
First  District,  in  discussing  tlie  railway's  contention  that  tlie  child  was 
a  trespasser,  and  hence  that  no  duty  to  keep  a  lookout  was  devolved 
upon  the  operatives  of  the  train,  say:  "But  conceding  for  the  sake  of 
argument,  that  the  injured  child  was  a  trespasser,  still  the  appellant 
owed  her  the  duty  to  use  reasonable  care  in  the  operation  of  its  train 
and  to  discover  her  presence  on  its  track.  If  appellant  operated  its 
train  in  a  negligent  manner,  or  negligently  failed  to  keep  a  proper 
lookout  to  discover  persons  on  its  track,  it  would  be  liable  to  any  per- 
son injured  by  such  negligence  who  was  not  guilty  of  contributory  neg- 
ligence." Many  other  cases  might  be  cited  to  the  same  general  effect. 
Among  them  may  be  noted:  Texas  &  P.  Ry.  Co.  v.  Staggs,  90  Texas, 
461 ;  Texas  &  P.  Ry.  Co.  v.  Watking,  88  Texas,  24 ;  St.  Louis  &  S.  W. 
Ry.  Co.  V.  Shifflet,  56  S.  W.,  697;  Olivaras  v.  San  Antonio  &  A.  P. 
Ry.,  77  S  W.,  983 ;  Galveston  City  R.  R.  Co.  v.  Hewitt,  67  Texas,  479 ; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Cushman,  113  S.  W.,  198,  and  authori- 
ties cited  in  note  to  a  North  Carolina  case  published  in  25  L.  R.  A., 
784,  and  note  (b)  to  case  of  Union  P.  R.  Co.  v.  Cappier,  69  L.  R.  A., 
543. 

We  think  these  authorities  are  conclusive  against  appellant's  present 
contention.  While  it  is  true,  as  stated  in  some  of  the  decisions,  that 
ordinarily  the  fact  »that  the  injured  person  was  upon  the  track  with- 
out right  would  be  such  evidence  of  contributory  negligence  on  his 
part  as  would  prevent  a  recovery,  yet  this  is  not  necessarily  so,  and 
where,  as  here,  the  evidence  is  such  as  to  support  a  finding  that  the 
injured  person  was  not  guilty  of  contributory  negligence  in  being  upon 
the  track,  it  was  proper  to  submit  the  issue  of  negligence  vel  non  in  a 
failure  to  keep  a  proper  lookout. 

The  further  objections  are  made  to  the  charge  above  quoted  that 
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there  is  no  law  requiring  the  whistle  of  an  engine  to  be  sounded  *^at 
the  distance  of  eighty  rods"  from  a  public  crossing,  and  that  appellee 
''having  been  struck  at  a  point  inside  the  right-of-way,  and  not  at  the 
crossing,  the  statute  regulating  the  alarms  for  public  road  crossings 
has  no  application,*'  and  hence  that  the  charge  was  erroneous  in  author- 
izing a  finding  of  negligence  in  these  respects,  the  case  of  the  Missouri, 
K  &  T.  Ey.  Co.  of  Texas  v.  Saunders,  106  S.  W.,  321,  being  cited  in 
support  of  these  contentions.  In  the  case  referred  to,  Saunders  was 
injured  at  a  place  other  than  a  road  crossing,  and  the  trial  court  had 
given  the  provision  of  the  statute  (Revised  Statutes,  Article  4507)  in 
charge  to  the  jury  and  instructed  that  a  failure  to  give  the  statutory 
signals  would  be  negligence.  In  other  words,  in  the  Saunders  case 
the  question  was  whether  the  failure  to  give  the  statutory  signals  was 
negligence  as  a  matter  of  law  to  a  person  not  injured  upon  or  near  a 
road  crossing.  The  court  said  in  the  opinion  by  Judge  Williams  that: 
"The  question  as  to  the  correctness  of  the  charge  depends  upon  the 
further  question  whether  or  not  the  failure  to  give  crossing  signals 
was  negligence  per  se  as  to  one  situated  as  plaintiff  was.  The  decisions 
of  this  court  leave  no  doubt  that  such  a  failure  is  by  law  made  neg- 
ligence with  respect  to  those  for  whose  protection  the  statute  was  de- 
signed. As  to  others,  the  omission  may  or  may  not  constitute  negli- 
gence in  fact,  the  question  depending  on  the  circumstances  of  the  par- 
ticular case,  and  being  one  for  the  jury,  and  not  for  the  court,  to  de- 
termine." While  it  was  held  that  Saunders  was  not  within  the  pro- 
tection of  the  statute  and  that  therefore  the  charge  given  was  errone- 
ous, the  quotation  we  have  made  from  the  opinion  plainly  indicates 
that  a  failure  to  observe  the  statutes  in  giving  the  warning  signals 
may  or  may  not  under  the  circumstances  of  a  given  case  constitute 
negligence  as  matter  of  fact,  and  that  when  the  circumstances  are  such 
as  to  fairly  raise  the  inference  of  negligence  in  these  respects,  it  is 
proper  to  submit  the  matter  as  an  issue  of  fact  to  the  jury.  That  is 
precisely  what  was  done  in  the  charge  now  under  consideration  by  us. 
Appellee  alleged  in  his  petition  negligence  in  a  failure  to  blow  the 
whistle  at  the  distance  of  eighty  rods,  and  in  a  failure  to  ring  the  bell 
until  the  crossing  was  passed,  and  circumstances  are  easily  conceivable 
that  would  raise  the  issue  of  negligence  in  these  respects  as  a  matter 
of  fact,  and  appellant  under  its  propositions  raising  these  questions 
makes  no  contention  that  the  circumstances  in  this  case  fail  to  raise 
the  issue.  We  therefore  conclude  that  the  court  did  not  under  the 
circumstances  of  this  case  err  in  submitting  the  failure  to  observe  statu- 
tory signals  as  alleged.  As  indicating  the  correctness  of  our  conclusion, 
see  International  &  G.  N.  Ry.  Co.  v.  Gray,  65  Texas,  35 ;  Galveston,  H. 
&  H.  R.  R.  Co.  V.  Levy,  79  S.  W.,  882 ;  San  Antonio  &  A.  P.  Rv.  v. 
Brock,  80  S.  W.,  425;  Houston  &  T.  C.  Ry.  Co.  v.  Burnet,  108  S. 
W.,  406. 

In  the  second  assignment  objection  is  made  to  the  third  paragraph 
of  the  court's  charge,  viz. :  "If  you  find  that  the  plaintiff  before  going 
on  the  track  of  the  defendant  or  while  on  said  track  failed  to  look  and 
listen  for  approaching  trains,  and  if  you  believe  such  failure  to  look  and 
listen  for  trains  was  negligence  on  the  part  of  the  plaintiff,  or  if  you 
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believe  the  plaintiff  was  guilty  of  negligence  in  going  or  being  upon 
the  track  at  the  time  and  place  he  was  hurt,  and  if  you  believe  that 
such  negligence  on  the  part  of  the  plaintiff  caused  or  contributed  proxi- 
mately to  his  injury,  you  will  find  for  the  defendant,  even  though  you 
should  find  that  the  agent  and  employes  of  the  defendant  in  charge  of 
the  train  were  themselves  guilty  of  negligence,  and  in  determining 
whether  or  not  the  plaintiff  was  guilty  of  negligence  you  should  con- 
sider his  age,  intelligence,  experience  (if  any)  and  the  knowledge  or 
information  (if  any)  he  had  of  the  danger  of  being  hurt  or  injured 
by  being  on  the  track,  together  with  all  the  other  facts  and  circum- 
stances in  evidence,  if  any,  that  throw  light  on  the  question/'  Appel- 
lant's proposition  is  that:  "The  evidence  showing  that  the  plaintiff 
was  walking  on  the  track  and  permitted  himself  to  be  overtaken  by 
defendant's  train,  and  the  defense  of  contributory  negligence  having 
been  pleaded^  it  was  error  for  the  court,  in  submitting  such  defense,  to 
submit  the  issue  as  to  whether  plaintiff's  negligence  in  being  upon  the 
track  was  the  proximate  cause  of  the  injury."  The  contention  is  that 
if  appellee  was  negligent  such  negligence  without  dispute  was  the  proxi- 
mate cause  of  his  injury,  and  that  the  charge  therefore  was  erroneous 
as  submitting  as  an  issue  such  undisputed  fact.  The  paragraph  of  the 
cMrge  quoted  did  not  authorize  a  recovery  for  the  plaintiff,  but  was  one 
in  favor  of  appellant.  In  other  words,  the  charge  was  purely  negative 
and  unquestionably  correct  as  far  as  it  went,  and  the  objection  made 
seems  clearly  within  the  cases  of  Sail  Antonio  &  A.  P.  By.  Co.  v.  Lester, 
89  S.  W.,  752;  Parks  v.  San  Antonio  Traction  Co.,  94  S.  W.,  331, 
and  Texas  Cent.  B.  Co.  V.  Johnston,  111  S.  W.,  1098.  In  the  case 
first  mentioned  our  Supreme  Court  discussed  the  principal  cases  cited 
by  appellant  in  support  of  the  above  contention,  and  it  was  pointed 
out  that  they  had  no  application  to  charges  of  the  character  of  that  here 
in  question. 

In  the  third  and  fifth  assignments  error  is  assigned  to  the  refusal 
of  the  court  to  give  defendant's  special  charges  Nos.  3  and  4  on  the 
issue  of  appellee's  contributory  negligence.  The  principal  contention 
seems  to  be  that  if  appellee  had  sufficient  mental  capacity  to  realize 
and  comprehend  the  danger  of  being  on  the  track,  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  that  the  jury  should  have 
been  specifically  so  instructed.  In  the  case  of  Ollis  v.  Houston,  E.  & 
W.  T.  By.  Co.,  73  S.  W.,  30,  which  was  a  suit  to  recover  damages  to 
an  infant  six  years  of  age,  the  court  thought  the  child  too  young  to 
know  the  danger  of  his  position,  and  in  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Cunningham,  30  S.  W.,  367,  this  court  held  that  it  would  .have  been 
improper  for  the  jury  to  have  been  instructed  that  a  trespassing  boy, 
seven  or  eight  years  of  age,  was  guilty  of  negligence.  In  our  criminal 
law  (Penal  Code,  Article  34)  it  is  provided  that  no  person  can  be  con- 
victed of  an  offense,  however  grave,  before  the  age  of  nine.  In  other 
words,  the  criminal  law  in  effect  conclusively  presumes  that  an  infant 
before  he  has  attained  the  age  of  nine  is  without  mental  capacity,  judg- 
ment and  discretion  sufficient  to  subject  him  to  punishment.  It  seems, 
however,  that  the  civil  law  has  fixed  no  definite  age  when  it  can  be 
said,  as  a  matter  of  law,  that  an  infant  can  not  be  guilty  of  contribu- 
tory negligence.    See  St.  Louis  &  S.  F.  By.  Co.  v.  Christian,  8  Texaa 
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Civ.  App.,  248;  Missouri,  K.  &  T.  By.  Co.  v.  Edwards,  90  Texas,  70. 
And  we  think  the  court  in  the  ease  here  properly  and  sufficiently  sub- 
mitted the  issue  to  the  jury.  Appellant  did  not  specifically  allege  neg- 
ligence on  the  part  of  appellee  in  going  upon  the  railway  track,  or  in 
being  in  the  situation  he  was,  or  that  he  had  sufficient  mental  capacity 
to  realize  the  danger  of  his  position,  but  on  the  contrary,  as  before 
stated,  its  plea  was  of  the  most  general  character,  and  we  are  inclined 
to  the  opinion  that  it  would  have  been  misleading  for  the  court  to  have 
charged  the  jury  to  find  appellee  guilty  of  contributory  negligence,  if 
they  should  find  in  appellant's  favor  the  single  fact  of  "sufficient  men- 
tal capacity  to  realize  the  danger  of  being  upon  the  track.'^  The  court 
submitted  the  issue  more  definitely  than  appellant  pleaded  it,  and  au- 
thorized the  jury  to  consider  not  only  appellee's  mental  capacity,  but 
also  all  other  evidence  relating  to  the  issue,  which  in  our  judgment 
was  proper,  and  the  court's  charge  was  further  particularized  and  am- 
plified in  appellant's  special  charge  No.  5,  which  the  court  gave.  So 
that,  on  the  whole  we  feel  no  hesitation  in  saying  that  the  issue  of 
appellee's  contributory  negligence  was  ^s  fully  and  fairly  submitted 
as  appellant  had  any  right  to  demand. 

There  is  an  assignment  of  error  also  directed  to  the  sixth  paragraph 
of  the  court's  eharge  on  the  measure  of  damages,  but  the  objection  seems 
dependent  upon  a  mere  matter  of  punctuation  and  we  do  not  deem  it 
worthy  of  discussion. 

We  conclude  that  the  evidence  sustains  the  material  allegations  of 
appellee's  petition  and  the  verdict  of  the  jury,  and  that  the  judgment 
should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Lee  M.  Lasater. 

Decided  December  19,  1908. 

1. — ^Railroads — Speed  of  Trains — Negligence,  when. 

A  railroad  company  may  have  the  abstract  right  to  run  its  trains  over 
a  particular  portion  of  its  track  at  such  speed  as  it  desires,  but  if  it  runs 
faster  than  a  persoii  of  ordinary  care  and  prudence  would  have  run  it  under 
like  circumstances,  and  personal  injuries  result  to  its  employes,  it  will  be  re- 
sponsible for  the  damages. 

2. — Same—Negligence—Bamages — Concurring  Causes. 

If  a  carrier  is  negligent  in  two  particulars  and  neither  act  alone  is  sufficient 
to  cause  an  injury,  but  both,  acting  concurrently,  are  the  proximate  cause  of 
an  injury,  the  carrier  is  liable. 

3. — ^Trial — Omission  in  Charge—Practice. 

In  the  absence  of  a  requested  charge  supplying  an  omission  in  the  main 
char^,  an  appellant  cannot  complain  that  said  charge  was  not  as  full  and 
specific  as  it  should  have  been. 

4. — ^Personal  Injuries — Damages — ^Prospect  of  Promotion — ^Evidence. 

In  a  suit  by  a  brakeman  against  a  railroad  company  for  damages  for  per- 
eonal  injuries,  where  it  appeared  that  the  plaintiff  before  the  injury  was  com- 
petent to  discharge  the  duties  of  a  conductor  and  was  in  the  line  of  promotion. 
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it  was  not  error  to  permit  the  plaintiflf  to  testify  as  to  the  amount  earned  by 
a  conductor,  as  bearing  upon  the  question  of  damages. 

Appeal  from  the  District  Court  of  Grayson  Couniy.  Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coke,  Head,  Dillard,  Smith  &  Head,  and  J.  C.  Wall, 
for  appellant. 

Wolfe,  Hare  &  Maxey,  for  appellee. 

TALBOT,  Associate  Justice. — ^This  enit  was  instituted  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  sustained  by 
him  in  the  derailment  of  a  train  upon  which  he  was  working  as  a 
brakeman,  at  or  near  Argyle,  Texas,  in  March,  1907.  The  alleged  grounds 
of  negligence  on  the  part  of  appellant  are:  (1)  That  the  roadbed,  ties 
and  rails  were  in  bad  condition,  and  not  suitable  for  the  purposes  for 
which  they  were  being  used;  (^)  that  the  train  was  being  negligently 
operated  at  a  speed  of  forty-five  miles  per  hour,  which  was  dangerous; 
(3)  that  the  switch  stand,  switch  rails  and  connections  were  not  in 
proper  condition  and  were  improperly  constructed,  the  points  of  said 
rails  being  too  far  from  the  main  line,  causing  the  wheels  of  the  engine 
to  jump  the  track;  (4)  that  the  engine  and  the  wheels  thereof  were 
old,  worn  and  out  of  repair,  and  unsuitable  for  the  purposes  for  which 
they  were  being  used.  Appellant  answered  by  general  demurrer,  spe- 
cial exceptions,  general  denial,  and  a  special  plea  of  contributory  neg- 
ligence. The  cause  was  tried  before  a  jury  on  the  12tli  day  of  December, 
1907,  and  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum 
of  $7,500.  Appellant's  motion  for  a  new  trial  was  overruled,  and  it  has 
appealed  to  this  court. 

,  The  court  charged  the  jury  that  if  they  believed  from  the  evidence 
that  defendant  was  guilty  of  negligence  in  either  or  all  of  the  particu- 
lars charged,  except  the  first  stated,  enumerating  the  other  three 
grounds  of  negligence  alleged,  and  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury;  or  that  if  the  defendant  was  guilty 
of  negligence  in  respect  to  any  one  of  the  matters  enumerated,  and  they 
should  further  believe  that  the  said  act  of  negligence  was  not  in  itself 
the  sole  proximate  cause  of  plaintiff's  injury,  but  believed  that  said  act 
of  negligence  concurred  with  either  one  or  both  of  the  other  two  matters 
enumerated  and  were  together  the  proximate  cause  of  plaintiff's  in- 
jury, then  to  find  for  plaintiff,  even  though  they  believed  that  in  neither 
of  the  two  matters  enumerated  was  defendant  guilty  of  negligence. 

It  is  assigned  that  the  court  erred  in  so  instructing  the  jury,  because 
(1)  there  was  no  evidence  warranting  the  submission  of  the  question 
whether  or  not  the  train  was  being  operated  at  a  dangerous  rate  of 
speed  as  a  ground  of  recovery;  (2)  that  there  was  no  law  against  appel- 
lant's operating  its  train  along  that  portion  of  its  track  where  the  wreck 
occurred  at  the  rate  of  speed  shown  by  the  evidence;  (3)  that  if  appel- 
lant was  guilty  of  negligence  in  respect  to  some  one  of  the  matters 
enumerated  in  the  charge,  and  such  negligence,  taken  alone,  did  not 
cause  the  accident  the  mere  concurring  of  that  negligence  with  one  or 
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more  of  the  other  matters  enumerated  in  respect  to  which  appellant 
might  not  be  negligent,  would  not,  under  the  law,  make  appellant  liable. 
The  charge  was  not  for  either  of  these  reasons  erroneous.  The  tes- 
timony of  plaintiff^s  and  defendant's  witnesses  was  conflicting  as  to  the 
rate  of  speed  at  which  the  train  was  being  operated.  The  plaintiff's 
witnesses  stated  that  it  was  running  thirty  or  forty  miles  an  hour,  and 
defendant's  witnesses  stated  that  it  was  going  about  twenty-five  miles 
an  hour.  A  number  of  witnesses,  however,  for  the  plaintiff  testified  in 
substance,  that  they  had  frequently  observed  trains  passing  through 
Argyle  on  defendant's  road  prior  to  the  accident  resulting  in  plaintiff's 
injury;  that  they  were  familiar  with  the  speed  of  trains,  and  that  the 
train  in  question  was  going  faster  than  freight  trains  usually  ran  over 
that  portion  of  the  track.  One  of  the  witnesses  said  the  "train  wrecked 
was  going  faster  than  freight  trains  lisually  go  along  there  and  faster 
than  most  of  the  passenger  trains."  Another  said,  "I  have  seen  trains 
go  through  Argyle  as  fast  as  that  one  was  going,  but  it  was  going  a 
great  deal  faster  than  the  average  train  that  passes  through  Argyle 
from  south  to  north."  Clearly,  we  think  the  evidence  was  sufficient  to 
authorize  the  submission  of  the  issue,  whether  or  not  the  train  was 
being  operated  at  a  high  and  dangerous  rate  of  speed ;  and  if  it  was  and 
was  the  proximate  cause  of  plaintiff's  injury,  the  same  furnishes  a 
ground  for  recovery  in  this  suit.  It  may  be  conceded  that  the  appel- 
lant had  the  abstract  right  to  run  its  train  over  this  particular  por- 
tion of  its  track  at  such  rate  of  speed  as  it  desired,  yet  if  it  was  run 
faster  than  a  person  of  ordinary  care  and  prudence  would  have  oper- 
ated it  under  like  circumstances  and  resulted  in  proximately  causing 
damage  to  the  plaintiff,  it  should  be  held  responsible  for  such  damage. 

The  third  proposition  is  equally  untenable.  It  is  not  essential,  where 
an  injury  results  from  two  concurring  causes,  "that  both  should  be  neg- 
ligence in  him  who  puts  them  in  operation."  Texas  Mexican  Ey.  Co. 
V.  Higgins,  44  Texas  Civ.  App.,  523.  In  the  case  of  Sproule  v.  St. 
Louis  &  S.  P.  Ey.  Co.,  91  S.  W.,  657,  the  precise  question  under  con- 
sideration arose,  and  this  court  in  passing  upon  it,  said:  "If  a  car- 
rier is  negligent  in  two  particulars  and  neither  negligent  act  alone  is 
sufficient  to  cause  an  injury,  but  both,  acting  concurrently,  are  the 
proximate  cause  of  a  wreck  and  subsequent  injury,  the  carrier  is  liable." 

To  appellant's  further  contention  in  this  connection,  that  appellant 
would  not  be  liable  unless,  in  the  exercise  of  ordinary  care,  it  might 
have  reasonably  anticipated  that  its  negligent  act  concurring  with  some 
other  act  or  condition  alleged  might  cause  some  such  injury  as  plain- 
tiff sustained,  and  that  the  charge  in  question  ignored  that  phase  of 
the  case,  it  is  sufficient  to  say  that  said  charge  stated  a  correct  propo- 
sition of  law  as  written,  and  if  appellant  desired  fuller  and  more  speci- 
fic instructions  it  should  have  prepared  and  requested  such  instructions. 

Nor  do  we  think  the  court  committed  any  error,  if  at  all,  in  the 
seventh  paragraph  of  the  general  charge,  of  which  appellant  should  now 
be  heard  to  complain.  The  objections  to  the  charge  are  that  the  jury 
were  not  allowed  thereby  to  find  in  favor  of  the  diefendant  on  the  issue 
of  the  condition  of  the  driver  wheels  in  the  event  they  should  find  that 
the  condition  charged  existed,  if  they  further  found  that  such  condi- 
tion did  not  cause  the  derailment  of  tho  train;  and  did  not  permit 
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the  jury  to  find  for  defendant  on  the  issue  of  the  speed  of  the  train, 
even  though  it  was  running  at  a  dangerous  rate  of  speed,  if  they  further 
concluded  that  the  speed  of  the  train  did  not  cause  the  derailment. 
The  charge  very  clearly  and  explicitly  instructed  the  jury  that  if  they 
did  not  believe  the  driver  wheels  on  the  engine  which  was  drawing  the 
wrecked  train,  were  old,  worn  and  unsuitable  for  the  purpose  for  which 
they  were  used,  or  if  they  did  so  believe,  but  further  believed  that  a 
person  of  ordinary  care  and  prudence  would  have  .used  them  in  the 
way  they  were  being  used  at  the  time  of  the  wreck,  then  in  either  of 
these  events  to  find  for  defendant  on  the  issue  of  the  condition  of  the 
driver  wheels;  or  if  they  did  not  believe  that  the  derailed  train  was,  at 
the  time  of  its  derailment,  being  operated  at  a  higher  rate  of  speed 
than  an  ordinarily  prudent  person  would  have  operated  the  same  under 
the  conditions  and  circumstances  that  said  train  was  being  operated 
at  said  time,  to  find  for  defendant  on  this  issue.  This  charge  was  cor- 
rect as  far  as  it  went,  especially  when  read  in  connection  with  the  fifth 
paragraph  of  the  charge.  If  erroneous  because  of  the  omissions  sug- 
gested, such  errors  were  not  affirmative  errors,  and  a  proper  charge 
supplying  the  omissions  should  have  been  requested  by  appellant.  (Mis- 
souri, K.  &  T.  By.  Co.  V.  McDuffey,  109  S.  W.,  1107.) 

The  fourth  assignment  of  error  complains  of  the  court's  refusal  to 
give  a  special  charge  requested  by  appellant  to  the  effect,  that  if  the 
jury  believed  that  there  were  grooves  in  the  driver  wheels  of  the  engine 
which  were  dangerous  and  which  caused  the  accident,  or  in  connection 
with  the  condition  of  the  switch  points  and  the  speed  at  which  the 
train  was  running  caused  the  accident,  so  that  but  for  such  grooves 
such  accident  would  not  have  been  caused,  the  plaintiff  would  still  not 
be  entitled  to  recover  unless  such  grooves  were  of  such  depth  that  a 
person  in  the  exercise  of  ordinary  care  in  the  operation  of  a  railroad 
would  have  discovered  the  same  and  considered  them  dangerous  to 
trains  operated  over  a  track  in  the  condition  this  one  was  in,  etc.  There 
was  no  error  in  refusing  this  instruction  because  sufficiently  embodied 
in  the  court's  main  charge;  or  they  were  so  instructed  in  the  main 
charge  that  no  injury  could  result  to  appellant  by  the  failure  to  give 
this  special  charge.  In  the  seventh  paragraph  of  the  court's  charge 
the  jury  was  instructed  as  follows:  "On  the  other  hand,  if  you  do 
not  believe  from  the  evidence  that  the  driver  wheels  of  said  engine  were 
old,  worn  and  unsuitable  for  the  purpose  for  which  they  were  used,  or 
if  you  believe  the  said  driver  wheels  were  old  and  worn,  but  you  further 
believe  from  the  evidence  that  a  person  of  ordinary  care  and  prudence 
would  have- used  them  in  the  way  they  were  being  used  at  the  time  of 
the  wreck,  then  in  either  of  these  events  you  will  find  for  the  defendant 
on  the  issue  of  the  condition  of  said  driver  wheels." 

The  court  did  not  err  in  permitting  the  appellee  Lasater  to  testify 
that  a  freight  conductor  earned  from  $130  to  $180  per  month.  In 
qualifying  the  bill  of  exception  reserved  to  the  court's  ruling  the  trial 
judge  states  that  "the  witness  had  already  testified  that  he  was  compe- 
tent to  discharge  the  duties  of  a  conductor."  He  was  a  brakeman  when 
hurt,  and  evidently  in  the  line  of  promotion,  and  we  are  inclined  to 
think  the  evidence  was  admissible  as  tending  to  show  what  his  capacity 
would  have  been,  but  for  the  injury,  to  earn  money  in  the  future.    Be- 
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sides,  the  testimony  only  bore  on  the  question  of  the  amount  of  the 
damages  plaintiff  was  entitled  to  recover,  and  it  is  not  claimed  that  the 
verdict  and  judgment  are  excessive. 

The  seventh  assignment  attacks  the  sufficiency  of  tlie  evidence  to  sup- 
port the  verdict,  but  it  is  not  entitled  to  consideration  because  not  ac- 
companied with  a  proposition  or  statement  as  required  by  the  rules. 
Waiving  this,  however,  we  will  state  that  in  our  opinion  the  verdict  is 
amply  supported  by  the  evidence  and  that  it  does  not  appear  that  the 
plaintiff  was  guilty  of.  contributory  negligence.  We  are  further  of  the 
opinion  that  appellant  has  sustained  no  substantial  injui^  by  any  of 
the  rulings  of  the  court  complained  of  in  the  assignments  of  error, 
and  that  the  judgment  of  the  court  below  should  be  affirmed.  It  is 
therefore  accordingly  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


BiROE-PoRBES  Company  v.   St.  Louis  &  San  Francisco  Railroad 

Company. 

Decided  December  19,  1908. 

1. — ^Principal  and  Agent — ^Implied  Authority  of  Agent — ^Evidence. 

Every  delegation  of  power,  unless  expressly  limited  by  some  instrument, 
carries  with  it  as  an  incident  the  authority  to  do  whatever  is  reasonably 
necessary  and  proper  to  effectuate  the  purpose  for  which  it  was  created.  Third 
persons  in  dealing  with  such  an  agent  have  the  right  to  conclude  that  the 
principal  intended  that  he  should  have  and  exercise  those  powers  which  prop- 
erly and  legitimately  belong  to  the  character  in  which  he  holds  him  out,  and 
the  principal  will  not  be  heard  to  say  that  he  did  not  intend  to  confer  so  much 
authority. 

2. — Same—Case  Stated. 

A  private  corporation,  domiciled  in  Texas,  was  engaged  in  the  business  of 
buying  cotton;  for  this  purpose  it  had  an  agent  stationed  in  the  Indian  Ter- 
ritory; the  agent  had  charge  of  the  business  at  that  place;  he  had  no  instruc- 
tions to  store  tlic  cotton  bought  by  him  for  his  principal,  but  his  instructions 
were  to  ship  such  cotton  as  often  and  rapidly  as  he  could;  of  these  instructions 
the  railroad  agent  had  no  knowledge;  the  agent  asked  permission  of  the  rail- 
road agent  at  the  place  where  he  was  engaged  in  buying  cotton,  to  store  a 
number  of  bales  on  the  railroad  platform  until  he  was  ready  to  ship,  to  save 
the  extra  expense  of  handling  them;  the  railroad  agent  told  him  that  if  he 
put  the  cotton  there  it  would  be  at  his  own  risk.  In  an  action  by  the  prin- 
cipal against  the  railroad  company  for  the  value  of  the  cotton  destroyed  by 
fire  while  on  the  platform,  the  foregoing  facts  and  other  evidence  convsidered, 
and  held,  that  the  principal  was  bound  by  the  agreement  made  by  its  agent 
with  the  railroad  agent  as  to  the  risk,  and  that  said  facts  raised  a  conclusive 
presumption  as  to  the  power  of  the  cotton  agent  to  make  such  agreement. 

3. — ^Evidence— Deposition — ^Bight  to  Entire  Answer. 

When  a  party  introduces  in  evidence  a  part  of  the  answer  of  a  witness  testi- 
fying by  deposition,  the  other  party  is  entitled  to  introduce  the  remainder  of 
the  answer  relating  to  the  same  subject. 

4d — Conflietlng  Eyidence— Corroboration. 

In  an  action  against  a  railroad  company  for  the  value  of  cotton  destroyed 
by  fire  while  on  the  railroad  platform,  the  testimony  was  conflicting  as  to 
whether  or  not  there  was  an  agreement  that  if  placed  on  the  platform  it  would 
be  at  the  owner's  risk.     The  plaintiff  introduced  in  evidence  a  part  of  the 


56  Texas  Civil  Appeals  Beports,  Vol.  53.       [December, 

answer  of  its  witness,  taken  by  deposition,  as  follows:  ''Nothing  whatever  was 
ever  said  between  me  and  any  agent  of  the  defendant  about  storing  cotton  on 
said  platform  at  the  plaintiff's  risk  as  to  fire."  For  the  purpose  of  corroborat- 
ing its  witness,  who  had  testified  that  there  was  such  an  agreement,  the  de- 
fendant was  entitled  to  introduce  the  remainder  of  said  answer,  as  follows: 
"The  only  conversation  that  I  ever  had  witli  any  agent  of  the  defendant  about 
loss  by  fire  on  an^  cotton  on  said  platform  was  with  defendant's  agent,  and 
that  was  one  afternoon  on  the  cotton  platform  about  the  middle  of  the  cotton 
season.  Something  was  said  by  him  as  to  who  would  stand  loss  on  cotton  in 
case  of  fire;  and  I  said,  'I  suppose  the  owner  would  look  to  the  insurance  com- 
pany for  their  loss.' " 

ff. — ^Practice — Charge—No  Issne. 

The  trial  court  should  not  give  a  charge  submitting  an  issue  not  raised 
by  the  pleading  and  evidence. 

6. — ^Appeal — Brief— Practice.  - 

An  assignment  of  error  not  a  projwsition  in  itself  nor  followed  by  a  propo- 
sition and  a  statement  of  the  evidence  pertaining  thereto  in  appellant's  brief, 
will  not  be  considered  on  appeal. 

7. — Charge — ^Proximate  Canse — ^Assnmption  of  Fact. 

When  it  appears  from  the  undisputed  evidence  that  certain  facts  constitute 
contributory  negligence  and  that  such  negligence  was  the  proximate  cause  of 
the  injury,  it  is  not  error  for  the  trial  court  to  assume  in  its  charge  that  said 
negligence  was  the  proximate  cause  of  the  injury. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

J.  F.  Holt  and  Wilkins  &  Vinson,  for  appellant. — There  was  no  tes- 
timony to  show  or  tending  to  show  that  the  agent,  A.  C.  Peck,  had 
any  authority  to  make  the  contract  to  store  plaintiffs  cotton  on  the 
defendant's  platform  or  elsewhere  at  plaintiflE's  risk,  or  that  plaintiflf 
had  ever  held  him  out  as  having  such  authority.  It  was  defendant's 
duty  to  ascertain  his  authority.  It  was  shown  to  be  the  duty  of  said 
Peck  to  buy  and  ship  cotton,  and  not  to  store  it  until  the  market  suited 
him,  Peck,  to  ship  it.  The  proof  showed  that  at  the  time,  and  if  he 
made  such  agreement,  he  was  not  acting  for  plaintiff,  but  for  himself. 
Galveston,  H.  &  S.  A.  v.  Allen,  94  S.  W.,  417;  Wills  v.  I.  &  G.  N., 
92  S.  W.,  273;  Baker  v.  Kellet,  etc.,  Co.,  84  S.  W.,  661;  Missouri,  K. 
&  T.  Ry.  V.  Faulkner,  SS  Texas,  649 ;  Malony,  etc.,  Co.  v.  Dublin  Co., 
107  S.  W.,  904 ;  Texas  B.  &  L.  Assn.  v.  Norwood,  46  S.  W.,  404,  405 ; 
Galveston,  11.  &  S.  A.  By.  v.  Donahoe,  56  Texas,  165;  Missouri,  K.  & 
T.  By.  v.  Warner,  49  S.  W.,  256. 

The  court  erred  in  admitting  the  testimony  of  the  witness,  A.  C. 
Peck.  The  statement  shows  on  its  face  to  be  a  conclusion  of  the  wit- 
ness, is  an  opinion  and  hearsay.  It  was  not  made  in  pursuance  with 
any  duties  imposed  by  his  employment  nor  while  acting  for  plaintiff. 
It  is  hearsay,  no  part  of  the  res  gestae,  and  not  about  a  matter  then 
pending.  It  was  not  shown  that  he  had  any  authority  to  make  such 
a  statement  on  behalf  of  plaintiff,  and  is  irrelevant  and  immaterial. 
Waggoner  v.  Snody  (Texas  Sup.),  85  S.  W.,  1135;  City  of  Austin 
v.  Forbis  (Texas  Sup.),  89  S.  W.,  406;  Missouri  Pacific  v.  Sherwood, 
84  Texas,  125;  1   Clark  &  Skyles  on  Agency,  sec.  468,  p.   1029. 

The   court   erred   in   paragraph   seven   of   the   charge   to   the   jury 
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reading  as  follows:  ^^Again^  upon  the  issues  submitted  to  you  in 
paragraph  six  of  this  charge,  you  are  instructed  if  you  believe  from 
the  evidence  that  the  said  A.  C.  Peck  was  himself  guilty  of  negli- 
gence, that  is,  did  himself  an  act  that  an  ordinarily  prudent  person 
under  the  same  or  similar  circumstances  would  not  have  done,  when 
he  placed  said  cotton  on  said  platform,  you  will  find  for  the  defend- 
ant on  the  issues  submitted  to  you  in  said  paragraph  six/*  Eads  v. 
City  of  Marshall,  29  S.  W.,  171;  St.  Louis  &  S.  W.  By.  v.  McClain, 
80  Texas,  85;  Gonzales  v.  City  of  Galveston  (Texas  Sup.),  19  S.  W., 
285;  Gulf,  C.  &  S.  P.  By.  v.  Hodge,  39  S.  W.,  968.. 

C.  H.  Yoakum  and  Head,  Dillard  &  Head,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellant  against  the  appellee  to  recover  $1888,  the  alleged  value  of 
thirty  bales  of  cotton  charged  to  have  been  destroyed  by  fire  through 
the  negligence  of  appellee's  agents  and  servants,  while  the  same  were 
situated  on  a  platform  owned  by  appellee  in  Francis,  Indian  Terri- 
tory. The  defendant's  answer  was  a  general  denial,  contributory 
negligence  and  assumed  risk.  A  jury  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant,  from  which  this  appeal   is   prosecuted. 

It  was  shown  that  during  the  years  1905  and  1906  the  appellee 
maintained  immediately  adjacent  to  its  railroad  tracks  in  Francis 
a  platform  used  for  the  purpose  of  loading  cotton  and  other  freight 
onto  its  cars  for  immediate  transportation.  It  was  not  customary  to 
store  freight  upon  the  platform  for  shipment  at  some  indefinite  time 
in  the  future.  During  the  cotton  year  1905-1906  appellant,  a  private 
corporation  domiciled  in  this  State,  was  engaged  in  buying  and  ship- 
ping cotton  and  was  represented  at  Francis,  Indian  Territory,  in  the 
conduct  of  its  business,  by  its  agent,  A.  C.  Peck.  In  the  month  of 
January,  1906,  Peck  informed  appellee's  agent  at  Francis  that  he 
had  some  Birge-Forbes  cotton  he  did  not  desire  to  move  right  away 
and  would  like  to  put  it  on  the  platform  to  save  the  extra  expense 
of  moving  and  handling  the  same.  To  this  request  appellee's  agent 
replied  and  stated  to  Peck  that  it  was  not  customary  to  permit  such 
a  thing  as  that,  and  that  if  he  (Peck)  put  the  cotton  there  he  would 
do  so  at  his  own  risk  of  fire.  With  this  understanding  appellant's 
agent  placed  the  cotton  upon  the  platform,  leaving  it  wholly  unpro- 
tected from  fire  by  covering  of  any  kind  or  in  any  way  except  the 
bagging  in  which  it  was  wrapped,  and  on  the  night  of  January  16, 
1906,  between  twelve  and  one  o'clock,  it  was  set  on  fire  by  sparks 
emitted  from  a  passing  engine   of  appellee  and   destroyed. 

The  first  assignment  of  error  complains  of  the  admission  of  the 
testimony  of  appellee's  agent,  Young,  to  the  effect  that  appellant's 
agent.  Peck,  asked  permission  to  store  the  cotton  destroyed  on  appel- 
lee's platform  to  save  the  extra  expense  of  handling  it,  as  he  did  not 
desire  to  ship  right  away,  and  that  Young  told  him  that  it  was  not 
customary  to  do  that,  and  .if  he,  Peck,  put  the  cotton  there  he  would 
do  so  at  his  own  risk.  The  objection  urged  to  the  testimony  in  the 
lower  court  by  appellant  and  the  one  pressed  here  is  that  there  was 
no  testimony  tending  to  show  that  its  agent  Peck  had  any  authority 
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to  make  an  agreement  or  contract  on  behalf  of  appellant  to  store  its 
cotton  on  appellee's  platform  or  elsewhere  at  appellant's  risk  of  fire, 
or  that  appellant  had  ever  held  him  out  as  having  such  authority. 
The  evidence  does  not  show  that  express  authority  was  conferred 
upon  Peck  by  appellant  to  store  the  cotton  burned  upon  the  platform 
in  question  at  appellant's  risk  of  fire,  and  if  such  authority  can  not 
be  implied  from  the  nature  of  the  agency  or  acts  done  by  the  agent 
Peck  at  the  direction,  or  with  the  acquiescence  of  appellant,  then  it 
can  not  be  said  that  such  authority  existed. 

Peck  testified  that  he  resided  at  Francis,  and  bought  cotton  for 
Birge-Forbes  Company  during  the  cotton  year  of  1905-1906;  that  he 
had  no  instructions  whatever  to  store  any  cotton  for  plaintiff  and 
never  stored  any  for  plaintiff;  that  nothing  was  ever  said  or  written 
between  him  and  plaintiff  on  that  subject;  that  his  instructions  were 
to  "ship  and  to  ship  as  often  and  rapidly  as  he  could;''  that  he  put 
the  cotton  on  the  platform  to  be  shipped  to  Ada  to  be  compressed. 
Being  asked  if  plaintiff  was  benefited  in  any  way  by  having  his  cotton 
stored  on  said  platform  while  awaiting  shipment  instead  of  using 
his  own  cotton  yard  therefor,  he  answered:  "Not  in  the  least."  He 
further  stated:  "I  bought,  paid  for  and  shipped  all  cotton  to  them 
(plaintiffs)  according  to  their  direction.  I  had  it  placed  on  the 
platform.  I  had  control  of  the  shipping  of  it.  That  is  about  all  I 
had  to  do  with  it.  Many  times  I  have  seen  sparks  fly  from  passing 
engines  and  have  seen  the  cotton  platform  almost  black  with  cinders. 
This  condition  existed  about  the  time  of  the  fire.  I  have  seen  cinders 
probably  as  large  as  small  buckshot  on  and  about  said  platform,  which 
came  from  defendant's  passing  engines  about  the  time  stated.  I  have 
probably  had  cotton  catch  fire  on  this  platform  a  dozen  times.  Some 
of  it  had  just  been  put  there,  and  some  of  it  had  been  there  as  long 
as  two  weeks  or  ten  days.  Yes,  I  knew  it  was  dangerous  before  the 
fire.  All  cotton  platforms  as  the  railroads  expose  them  are  always 
dangerous.  There  was  a  cotton  yard  at  Francis,  which  belongs  to 
J.  D.  Peck  &  Bro.  (my  firm),  and  is  located  near  the  cotton  plat- 
form. It  was  used  for  the  purpose  of  storing  cotton  not  intended 
for  immediate  shipment."  It  was  shown  tliat  no  bill  of  lading  had 
been  issued  for  this  cotton,  and  the  cotton  which  Peck  had  previously 
put  on  the  platform  was  placed  under  bill  of  lading  immediately 
thereafter. 

We  are  of  the  opinion  that  appellant  should  be  held  bound  by  the 
agreement  made  by  its  agent  Peck  with  appellee's  agent  Young  to 
the  effect  that  if  the  cotton  was  stored  on  the  platform  it  should  be 
done  at  appellant's  risk  of  fire.  The  appellant  was  a  private  cor- 
poration residing  in  Texas.  It  could  only  carry  on  the  business  of 
buying  and  shipping  cotton  at  Francis,  Indian  Territory,  through  an 
agent^  and  any  agent  empowered  to  act  for  it  in  respect  to  the  con- 
duct of  that  particular  business  was  the  representative  of  the  com- 
pany in  that  behalf,  and  his  acts  done  within  the  scope  of  the  power 
conferred  upon  him  or  within  scope  of  his  apparent  authority  was 
binding  upon  the  company.  Such  act  was  in  legal  effect  the  act  of 
the  principal. 

Again,  every  delegation  of  power,  unless  expressly  limitecj  by  some 
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instrument,  carries  with  it,  as  an  incident,  the  authority  to  do  what- 
ever is  reasonably  necessary  and  proper  to  effectuate  the  purpose  for 
which  it  was  created.  (Mech.  on  Agency,  sees.  280  and  311.)  Third 
persons  in  dealing  with  such  an  agent  have  the  right  to  conclude 
that  the  principal  intended  that  he  should  have  and  exercise  those 
powers  which  properly  and  legitimately  belong  to  the  character  in 
which  he  holds  him  out.  Having  by  the  creation  of  the  agency  be- 
stowed upon  the  agent  a  certain  character,  the  principal  will  not  be 
heard  to  assert,  as  against  third  persons  who  have  relied  thereon  in 
good  faith,  that  he  did  not  intend  to  impose  so  much  authority. 
(Mech.  on  Agency,  sec.  278.)  An  application  of  the  doctrine  was 
made  in  the  case  of  Byan  &  Co.  v.  Missouri,  K.  &  T.  Ry.  Co.,  65 
Texas,  13.  In  that  case  it  is  held  that  the  owner  of  property,  who 
intrusts  its  delivery  by  a  third  person  to  a  carrier  for  shipment,  must 
be  regarded  as  having  conferred  upon  such  person  authority  to  stipu- 
late for  the  terms  of  transportation;  that  having  the  power  to  make 
the  delivery,  he  will  be  presumed  to  have  all  the  power  necessary  to 
carry  it  into  effect,  and  that  the  carrier  is  authorized  to  act  upon 
such  presumption  in  contracting  with  the  agent  and  need  not  in- 
quire into  the  authority  to  make  the  particular  shipment.  See  also 
Missouri  Pac.  Ry.  v.  International  M.  Ins.  Co.,  84  Texas,  149. 

The  principles  announced  are  clearly  applicable,  it  would  seem,  to 
the  case  at  bar.  There  was  no  proof  of  any  express  limitation  of 
Peck^s  authority  in  writing,  or  that  appellee  or  its  agent  Young 
knew  that  he  had  been  instructed  to  ship  the  cotton  bought  at  Francis 
'*as  often  and  rapidly  as  he  could;"  and  while  he  had  not,  previous 
to  the  transaction  under  consideration,  stored  any  cotton  purchased 
by  him  for  appellant  upon  appellee's  platform  at  appellant's  risk  of 
fire,  yet  the  necessity  of  storing  such  cotton  by  Peck  for  some  period 
of  time  before  shipment,  and  at  appellant's  risk,  was  reasonably  and 
naturally  to  be  presumed;  and  Peck's  authority  to  so  store  it  could 
reasonably  be  inferred  from  the  power  conferred  upon  him  to  buy  and 
ship.  This  presumption  and  inference  would  obtain,  notwithstanding 
the  fact  that  other  cotton  had  not  been  so  stored.  That  the  necessity 
for  storing  some  of  the  cotton  might  arise  and  that,  as  an  incident  to 
the  main  power  conferred  upon  Peck,  he  had  the  discretion  to  store 
it  and  at  appellant's  risk,  is  fairly  and  legitimately  deducible  from 
the  facts,  and  appellant  can  not  therefore  escape  the  consequences  of 
Peek's  act  in  storing  its  cotton  on  appellee's  platform  at  appellant's 
risk,  even  though  such  act  was  in  excess  of  his  actual  authority.  We 
further  conclude  that  the  power  of  Peck  to  make  the  arrangement 
to  store  the  cotton  destroyed  on  appellee's  platform  was  a  conclusive 
presumption  from  the  undisputed  facts,  and  that  the  court  did  not 
err  in  refusing  to  submit  the  question  to  the  jury  as  a  controverted 
issue. 

Appellant's  third  assignment  complains  of  the  admission  in  evi- 
dence, over  its  objection,  of  the  following  portion  of  A.  C.  Peck's 
deposition:  "The  only  conversation  that  I  ever  had  with  any  agent 
of  defendant  about  loss  by  fire  on  any  cotton  on  said  platform  was 
with  Mr.  Young,  and  that  was  one  afternoon  on  the  cotton  platform 
about  the  middle   of  the  cotton   season   of   1905-6.     Something   was 
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said  by  him  as  to  who  would  stand  loss  on  cotton  in  ease  of  loss  by 
fire,  and  I  said:  T  suppose  Birge- Forbes  people  would  look  to  the 
insurance  company  for  their  loss/  That  was  all  I  said  about  it,  or 
the  substance  of  all  I  said  about  it.  I  had  been  using  that  platform 
in  exactly  the  same  way  ever  since  it  had  been  built,  in  the  year 
1901.''  This  testimony  was  objected  to  on  several  grounds,  but  none 
of  them  warranted  its  exclusion.  It  was  the  remainder  of  an  answer 
made  by  Peck  to  the  third  interrogatory  propounded  to  him,  of 
which  appellant  had  introduced  a  part.  The  part  offered  by  appel- 
lant was  as  follows:  "Nothing  whatever  was  ever  said  between  me 
and  any  agent  of  the  defendant  about  storing  cotton  on  said  plat- 
form at  the  plaintiff's  risk  as  to  fire."  Then  followed  in  that  imme- 
diate connection  the  balance  of  the  answer  complained  of  and  as 
above  set  out. 

The  evidence  was  conflicting  upon  the  issue  as  to  whether  or  not 
there  was  an  agreement  between  appellee's  agent  Young  and  appel- 
lant's agent  Peck  to  the  effect  tliat  the  cotton  stored  on  the  platform 
and  burned,  was  to  be  at  appellant's  risk  of  fire.  Young  testified 
that  such  an  agreement  had  been  made,  and  appellant  having  intro- 
duced that  part  of  Peck's  answer  to  the  third  interrogatory  wherein 
he  stated  that  "nothing  whatever  was  ever  said  between  me  and  any 
agent  of  the  defendant  about  storing  cotton  on  said  platform  at  the 
plaintiff's  risk  as  to  fire,"  the  remainder  of  that  answer  offered  by 
appellee,  which  contains  an  admission  by  Peck  that  he  did  have  a 
conversation  with  Young  relative  to  who  would  stand  the  loss  on  the 
cotton  in  case  of  fire,  and  that  lie.  Peck,  supposed  appellant  would 
look  to  the  insurance  company  for  their  loss,  was  admissil)le  as  cor- 
roborating appellee's  witness  Young,  and  as  tending  to  contradict  the 
general  statement  of  appellant's  agent  Peck  to  tlie  effect  that  "noth- 
ing whatever  was  ever  said"  between  him  and  Young  about  storing 
the  cotton  at  appellant's  risk  of  fire.  Besides,  appellant  having  in- 
troduced a  part  of  the  witness'  answer,  appellee  was  entitled  to  have 
the  balance  of  it  relating  to  the  same  subject  go  to  the  jury. 

'  There  was  no  error  in  refusing  appellant's  special  charge,  the 
refusal  of  which  is  made  the  basis  of  tlie  fourth  assignment  of  error. 
The  complete  answer  to  this  assignment  is  that  neither  the  pleadings 
nor  the  evidence  raised  the  issue  as  to  whether  the  agent  Peck  was 
acting  for  himself  or  for  the  appellant.  In  this  state  of  the  record 
the  giving  of  the  charge  submitting  such  an  issue  would  have  been 
misleading,  and  it  was  therefore  properly  refused. 

Nor  do  we  think  the  court  erred  in  refusing  appellant's  special 
charge  to  the  effect  that  if  the  cotton  was  placed  on  the  platform  and 
accepted  by  the  defendant  only  for  the  purpose  of  storing  the  same 
until  it  suited  plaintiff  to  have  said  cotton  sliipped,  then  the  liability 
of  the  defendant  was  that  of  a  warehouseman,  and  it  was  its  duty 
to  exercise  that  degree  of  care  to  protect  the  cotton  that  a  person  of 
ordinary  prudence  would  exercise  in  taking  care  of  his  own  property, 
and  if  appellee  failed  to  exercise  such  care  and  by  reason  thereof 
the  cotton  was  destroyed,  to  find  for  plaintiff.  In  so  far  as  necessary 
the  question  presented  by  this  instruction  was  covered  by  the  court's 
main  charge.     If  appellant  desired,  as  is  said  by  appellee,  to  have 
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the  specific  question  of  negligence  vel  non  on  the  part  of  appellee 
in  failing  to  provide  water  or  other  means  for  extinguishing  the  fire, 
it  should  have  prepared  and  requested  a  correct  special  charge  in 
reference  thereto,  and  assigned  error  to  its  refusal,  if  not  given. 

Appellant's  sixth  assignment  will  not  be  considered.  It  is  not  a 
proposition  in  itself  within  the  meaning  of  the  rules  relating  to  the 
preparation  of  briefs,  and  is  not  accompanied  by  either  a  separate 
proposition  or  statement  of  the  evidence  showing  its  applicability. 

Complaint  is  made  of  the  following  charge  of  the  court:  "Again, 
upon  the  issues  submitted  to  you  in  paragraph  six  of  this  charge, 
you  are  instructed  if  you  believe  from  the  evidence  that  the  said 
A.  C.  Peck  was  himself  guilty  of  negligence;  that  is,  did  himself  an 
act  that  an  ordinarily  prudent  person  under  the  same  or  similar 
circumstances  would  not  have  done,  when  he  placed  said  cotton  on 
said  platform,  you  will  find  for  the  defendant  on  the  issues  submit- 
ted to  you  in  said  paragraph  six."  We  do  not  believe  the  court  erred 
in  giving  this  charge.  The  undisputed  evidence  is  that  the  cotton 
was  placed  upon  appellee's  loading  platform  immediately  adjacent  to 
appellee's  railroad  track  by  appellant's  agent  Peck,  and  that  so  situ- 
ated it  was  in  great  danger  of  being  set  on  fire  by  sparks  from  pass- 
ing engines,  all  of  which  Peck  well  knew.  Indeed,  the  evidence  to 
our  minds  conclusively  establishes  that  cotton  so  situated  would  in 
all  probability  be  set  on  fire  by  passing  engines.  If,  therefore,  the 
act  of  Peck  in  placing  the  cotton  on  the  platform  was  a  negligent 
act,  that  is,  an  act  that  a  person  of  ordinary  prudence  would  not 
have  done  under  the  same  or  similar  circumstances,  and  the  verdict 
of  the  jury  embraces  a  finding  that  it  was,  then  such  negligence  did, 
under  the  undisputed  evidence,  proximately  contribute  in  causing 
the  destruction  of  the  cotton  by  fire,  and  whether  such  negligence 
did  so  contribute  was  not  an  issuable  fact  and  should  not  have  been 
submitted  to  the  jury  as  such.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland, 
90  Texas,  365;  Texas  &  Pac.  Ry.  v.  McCoy,  90  Texas,  264;  Dallas 
Con.  Elec.  St.  Ry.  Co.  v.  McAllister,  90  S.  W.,  933;  Morgan  v. 
Missouri,  K.  &  T.  Ry.  Co.,  110  S.  W.,  978.)  The  pleadings  were 
amply  suflScient  to  authorize  the  giving  of  this  charge. 

Finding  no  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed, 

BOOKHOTJT,  Associate  Justice,  dissenting. — I  regret  that  I  am 
compelled  to  dissent,  from  the  views  of  the  majority  of  the  court  in 
this  case.  I  will  merely  state  the  grounds  of  dissent  without  discus- 
sing the  same. 

Defendant's  plea  of  contributory  negligence  reads  as  follows : 
**Purther,  defendant  says  if  said  cotton  was  destroyed  by  fire  such 
destruction  was  proximately  caused,  contributed  to  and  brought  about 
by  the  wrong,  negligence  and  want  of  care  of  plaintiff  and  the  owners 
of  said  cotton  at  the  time  of  the  destruction  and  those  controlling 
and  handling  the  same  for  them.  That  for  the  accommodation  of 
said  persons  said  cotton  was  placed  in  close  proximity  to  defendant's 
railway  tracks,  where  engines  were  constantly  passing  and  repassing, 
and  where,  with  the  utmost  care,  it  was  impossible  to  prevent  the 
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escape  of  sparks  and  fire.  It  was  needlessly  left  in  such  position  for 
the  sole  accommodation  of  such  persons,  and  was  entirely  unpro- 
tected by  such  persons.  They  might  easily  have  used  tarpaulins  or 
other  material  for  covering  the  same  and  thus  have  reduced  to  a 
minimum  the  risk  of  fire.  This  they  failed  to  do,  failed  to  have  any 
watchman  to  look  after  the  cotton,  failed  to  provide  water,  failed  in 
any  way  to  provide  any  means  for  extinguishing  a  fire  that  miglit 
originate  in  or  near  the  cotton,  or  to  take  any  sort  of  means  to 
protect  it/' 

Tlie  court  instructed  the  jury  as  follows:  "Again,  upon  the  issues 
submitted  to  you  in  paragraph  six  of  this  charge,  you  are  instructed 
if  you  believe  from  the  evidence  that  the  said  A.  C.  Peek  was  him- 
self guilty  of  negligence,  that  is,  did  himself  an  act  that  an  ordinarily 
prudent  person  under  the  same  or  similar  circumstances  would  not 
have  done,  when  he  placed  said  cotton  on  said  platform,  you  will 
find  for  the  defendant  on  the  issues  submitted  to  you  in  said  para- 
graph six."  Tliis  charge  instructs  the  jury  that  if  Peck  was  guilty 
of  negligence  in  placing  tlie  cotton  upon  the  platform  they  should 
find  for  defendant.  In  my  opinion  this  charge  was  not  authorized 
by  either  the  pleadings  or  evidence.  The  defendant's  plea  of  con- 
tributory negligence  does  not  contend  tliat  the  mere  placing  of  the 
cotton  on  the  platform  in  itself  constituted  contributory  negligence, 
but  the  placing  of  the  cotton  on  the  platform  and  the  failure  to  prop- 
erly protect  the, same  by  covering  it  with  tarpaulins  and  to  employ 
a  watchman  to  look  after  it,  and  the  failure  to  provide  water  to 
extinguish  a  fire  that  might  originate  at  or  near  the  cotton,  or  take 
any  sort- of  means  to  protect  it,  was  negligence  which  proximately 
contributed  to  and  did  bring  about  the  destruction  of  the  cotton. 
As  I  read  tlie  answer,  it  nowhere  alleges  the  mere  act  of  placing  the 
cotton  on  the  platform  was  negligence.  The  defendant  introduced 
evidence  that  the  cotton  was  not  covered,  except  with  the  bagging 
used  in  baling  it.  It  also  introduced  evidence  to  show  a  lack  of  fire 
protection  at  the  platform.  In  view  of  defendant's  pleading  and  evi- 
dence, the  charge  of  the  court,  in  my  opinion,  was  unauthorized. 
Again,  if  the  pleading  and  evidence  authorized  the  giving  of  the 
charge,  the  court  should  have  submitted  to  the  jury  the  issue  whether 
or  not  the  placing  of  the  cotton  on  the  platform  proximately  con- 
tributed to  the  injury.  In  my  opinion,  neither  the  pleading  nor  evi- 
dence brings  this  case  within  the  rule  announced  in  the  Rowland 
and  McCoy  cases  cited  in  the  opinion  by  the  majority  of  tlie  court. 

It  is  to  be  noted  that  the  authority  of  Peck  was  to  buy  for  Birge- 
Porbes  Company  cotton  to  ship,  and  ship  as  often  and  rapidly  as  lie 
could.  The  platform  upon  which  the  cotton  was  placed  was*  a  ship- 
ping and  loading  platform.  Peck  was  a  part  owner  in  a  cotton  yard 
at  Francis,  belonging  to  J.  D.  Peck  &  Bro.,  located  near  this  plat- 
form, which  was  used  for  storing  cotton  not  intended  for  immediate 
shipment.  Peck  had  never  before  stored  any  of  Birge-Forbes  Com- 
pany's cotton  on  this  platform.  He  had  no  express  authority  to 
store  their  cotton. 

Under  all  the  facts  and  circumstances  I  am  of  the  opinion  Peck 
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did  not  have  the  implied  authority  to  make  an  agreement  for  the 
storing  of  Birge-Forbes   Company's   cotton   at   their   risk   as   to   fire. 
For  the  above  reasons  I  dissent  from  the  views  announced  in  the 
majority  opinion. 

Writ  of  error  refused. 


B.  S.  Pardue  et  al.  v.  Wm.  L.  Whitfield. 

Decided  December  19,  1908. 

1. — Limitation. — ^Break  in  Possession — Declarations  of  Grantor — ^Evidenoe. 

After  a  grantor  has  parted  with  his  interest  in  land  his  declarations  and 
statements  in  derogation  of  the  title  conveyed  are  not  competent  evidence 
against  third  parties.  But  when  the  grantor  remains  in  possession  and  sub- 
sequently executes  another  deed  to  a  different  party  and  surrenders  possession 
to  such  party,  the  declaration  of  the  grantor  at  the  time  of  delivering  posses- 
sion concerning  the  title  are  admissible  in  evidence  for  the  purpose  of  showing 
a  break  in  the  possession  of  said  grantor  under  a  claim  of  title  by  limitation 
bj  the  first  grantee. 

2. — ^Praotiee— Cross-Examination  of  Witness. 

A  party  cannot  complain  of  the  reiteration  or  elaboration  of  testimony  on 
cross-examination  or  redirect  examination  of  a  witness  when   said  testimony 

was  first  brought  out  by  the  complaining  party. 

< 

8. — ^Parol  Oift  of  Land — Eyidence— Charge. 

Upon  the  issue  of  a  parol  gift  of  land,  charge  of  the  court  considered, 
and  held,  when  viewed  in  the  light  of  evidence,  not  subject  to  the  objection 
that  it  was  upon  the  weight  of  the  evidence  and  placed  a  greater  burden  on 
the  party  claiming  under  the  gift  than  the  la^  required. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below 
before   Hon.   B.   L.   Jones. 

Abernathy  &  Abernathy^  for  appellants. 

James  M,  Muse  and  L.  J.  Truett,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  is  a  suit  of  trespass  to 
try  title  instituted  by  William  Whitfield  against  R.  S.  Pardue  and 
T.  B.  Wilson.  Defendants  answered  by  general  demurrer,  plea  of 
not  guilty,  plea  of  the  statutes  of  limitations  of  three,  five  and  ten 
years,  parol  gift  of  the  lands  in  controversy,  possession  thereunder, 
and  valuable  improvements  in  good  faith.  The  defendant  Wilson 
answered  further  by  cross-bill  against  his  warrantor,  Maggie  Clarke, 
who  answered  by  plea  of  coverture,  whereupon  Wilson  dismissed  liis 
cross-bill.  There  was  a  jury  trial,  and  verdict  and  judgment  for 
plaintiif,   and  defendants   appeal. 

It  is  contended  in  the  first  assignment  of  error  that  the  trial  court 
erred  in  permitting  the  witness  William  Wliitfield  to  testify  that  in 
1896  Mrs.  Nancy  Adams  gave  him  a  deed  to  the  land  in  controversy 
and  told  him  to  move  on  it,  that  it  was  his  land,  the  evidence  show- 
ing prior  to  this  Nancy  Adams  had  conveyed  the  land  by  warranty 
deed  to  Pardue,  and  no  declaration  of  hers  in  disparagement  of  the 
title  conveyed  by  her  was  admissible  in  evidence. 
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On  the  trial  the  plaintifiE,  William  Whitfield,  while  testifying  in 
the  case,  was  asked  to  state  "whether  or  not  the  witness,  Nancy 
Adams,  had  given  him  a  deed  to  the  land  in  controversy  and  written 
him  a  letter  in  regard  to  same  and  the  contents  of  said  letter/^  To 
this  question  the  defendants  objected  on  the  ground  that  Xancy 
Adams  having  parted  with  her  title  to  the  land  and  having  executed 
a  warranty  deed  to  the  defendant,  D.  C.  Pardue,  her  statements  and 
declarations  were  not  admissible  in  disparagement  of  the  title  con- 
veyed by  her  to  D.  C.  Pardue  under  and  through  whom  defendants 
deraign  title.  It  is  undoubtedly  true  that  after  a  grantor  has  parted 
with  his  interest  in  the  property  his  declarations  and  statements  in 
derogation  of  his  title  are  not  competent  evidence  against  third  par- 
ties. The  evidence  showed  that  after  Nancy  Adams  and  her  husband 
conveyed  the  land  to  D.  C.  Pardue  they  remained  in  possession. 
While  they  were  in  possession  and  after  their  conveyance  they  surren- 
dered possession  to  the  plaintiff  Whitfield,  and  turned  over  to  him 
the  old  deed  from  Lewis  to  W.  L.  Graves  for  the  land  and  through 
which  Adams  and  wife  claimed.  The  defendants  had  plead  and 
relied  upon  the  three,  five  and  ten  years  statutes  of  limitations. 
This  evidence  was  offered  and  admitted  to  show  that  Nancy  Adams 
surrendered  possession  of  the  land  to  Whitfield,  causing  a  break  in 
her  possession.  It  was  admissible  for  such  purpose.  (Thompson  v. 
Weisman,  98  Texas,  170;  Bryson  &  Hargrove  v..  Boyce,  41  Texas 
Civ.  App.,  415;  Cobb  v.  Robertson,  99  Texas,  138.) 

Again,  tliis  evidence  seems  to  have  been  first  developed  by  defend- 
ants (appellants  here),  upon  cross-examination  of  the  witness.  He 
testified  upon  cross-examination,  in  answer  to  questions  propounded 
by  defendants,  that  Nancy  Adams  wrote  him  and  told  him  it  was 
his  land  and  that  he  went  there  at  her  request.  He  had  previously 
testified,  without  objection,  that  he  went  on  the  land  and  took  charge 
of  it.  The  testimony  complained  of  was  brought  out  on  the  redirect 
examination  of  the  witness.  Appellants  having  drawn  out  the  evi- 
dence that  Whitfield  went  in  possession  of  the  land  and  that  Nancy 
Adams  had  stated  to  him  tlie  land  was  his  and  that  he  went  there 
at  her  request,  it  was  permissible  to  show  that  she  surrendered  pos- 
session of  the  land  to  him  and  turned  over  to  liim  the  deed  to  W.  L. 
Graves.     (Hicks  v.  Hicks,  26  S.  W.,  228;  1  Greenl.  Ev.,  sec.  468.) 

Error  is  assigned  to  the  giving  of  the  fourtli  paragraph  of  the 
charge  which  reads  as  follows:  **The  undisputed  evidence  further 
shows  that  defendants  R.  S.  Pardue  and  T.  B.  Wilson  own  by  regular 
conveyance  whatever  interest  John  K.  Adams  and  his  wife,  Nancy 
Adams,  had  in  said  land;  so,  if  you  believe  from  the  evidence  that 
the  said  W.  L.  Graves  had  an  agreement  with  the  said  John  K.  and 
Nancy  Adams  to  the  effect  that  if  they  would  take  care  of  him  and 
give  him  a  home  during  his  lifetime  that  he  would  give  to  the  said 
Nancy  Adams  this  tract  of  land,  known  as  the  Adams  homeplace, 
and  described  in  the  evidence  as  the  W.  L.  Graves  130-acre  tract, 
and  also  that  tract  of  land  described  in  the  evidence  as  the  29-acre 
tract,  which  is  the  one  that. is  in  controversy  in  this  suit,  and  if  you 
further  believe  from  the  evidence  tliat  in  pursuance  with  said  agree- 
ment with  the  said  W.  L.   Graves,  if  you  find  there  was  any  such 
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agreement,  the  said  John  K.  and  Nancy  Adams  during  the  lifetime 
of  said  Graves  moved  on  said  land  and  made  improvements  thereon, 
and  also  improvements  on  the  29-acre  tract,  and  did  take  care  of  and 
furnish  a  home  to  said  W.  L.  Graves  during  the  remainder  of  his 
life  and  did  the  same  because  of  the  said  agreement  they  had  made 
with  the  said  Graves,  then  you  will  find  for  the  defendants  and  so 
state  in  your  verdict." 

The  contention  is  that  the  charge  was  on  the  weight  of  evidence 
and  placed  a  greater  burden  on  defendants  than  required  by  law; 
that  it  placed  upon  defendants  the  burden  of  showing  that  there  was 
an  agreement  between  Adams  and  wife  and  W.  L.  Graves  that  they 
would  take  care  of  him  and  give  him  a  home  during  his  lifetime  in 
consideration  of  his  giving  Nancy  Adams  the  130  acres  and  the  29 
acres,  and  that  they  moved  on  the  land  and  made  improvements 
thereon,  and  did  take  care  of  said  Graves  during  tlie  remainder  of 
his  life. 

A  judgment  of  the  District  Court  of  Collin  County  rendered  in 
the  case  of  Thomas  P.  Yearger,  administrator  of  the  estate  of  W.  L. 
Graves,  deceased,  v.  John  and  Nancy  Adams,  which  was  a  suit  by 
said  administrator  against  John  and  Nancy  Adams  to  recover  130 
acres  of  land  claimed  to  have  been  given  to  Mrs.  Adams  by  W.  L. 
Graves,  was  read  in  evidence.  This  judgment  decrees  to  John  and 
Nancy  Adams  130  acres  of  land,  but  does  not  embrace  the  29  acres, 
the  subject  matter  of  this  suit.  It  was  undisputed  that  Graves  gave 
the  130  acres  to  Nancy  Adams  and  that  she  and  her  husband  moved 
on  the  same  and  made  improvements  thereon,  and  that  W.  L.  Graves 
lived  with  them  until  his  death.  The  only  question  in  dispute,  so 
far  as  the  charge  complained  of  is  concerned,  was  as  to  the  gift  of 
the  29  acres.  The  decree  read  in  evidence  did  adjudicate  that  Graves 
gave  to  Nancy  Adams  the  130  acres  involved  in  that  suit,  and  that 
John  and  Nancy  Adams  moved  on  the  130  acres  of  land  during  the 
lifetime  of  said  Graves  and  made  improvements  tHereon,  and  that 
he  was  taken  care  of  during  the  remainder  of  his  life  by  them.  It 
did  not  adjudicate  that  he  gave  her  the  29  acres  involved  in  this 
suit.  Whether  there  was  a  valid  parol  gift  by  W.  L.  Graves  to  Mrs. 
Adams  of  the  29  acres  depended  upon  the  finding  of  the  jury  that 
there  was  an  agreement  between  W.  K  Graves  and  John  and  Nancy 
Adams  that  if  John  and  Nancy  Adams  would  give  him  a  home  dur- 
ing his  lifetime,  he  would  give  her  the  130  acres  and  said  29  acres 
and  that,  in  pursuance  of  said  agreement,  John  and  Nancy  Adams, 
during  the  lifetime  of  said  Graves,  took  possession  of  the  same  and 
made  valuable  improvements  thereon,  and  that  they  did  take  care  of 
and  furnish  said  Graves  a  home  during  the  remainder  of  his  life. 
The  charge,  in  substance,  so  instructed  the  jury  and  is  in  accord 
with  the  evidence,  and  is  not  subject  to  appellants'  criticism. 

It  is  contended  that  the  court  erred  in  refusing  a  special  charge 
asked  by  defendants  as  follows:  "If  you  should  find  and  believe 
from  the  evidence  in  the  case  that  the  administrator  of  W.  L.  Graves 
brought  suit  in  the  District  Court  of  Collin  County,  Texas,  for  the 
tract  of  land,  and  in  his  answer  the  defendant  Adams  set  up  a  parol 
Vol.  LIII.  Civil— 5. 
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gift  by  W.  L.  Graves,  and  that  such  gift  so  set  up  included  the  29 
acres  of  iand,  and  that  the  validity  of  said  gift  was  necessarily  in- 
volved in  the  trial  of  that  case,  and  that  the  issue  was  determined 
against  Graves*  administrator,  you  will  in  that  event  find  that  the 
gift  was  a  valid  gift  and  find  for  the  defendants.*'  The  evidence  did 
not  authorize  the  giving  of  this  charge,  and  it  was  properly  refused. 
Nor  did  the  evidence  authorize  the  giving  a  charge  on  the  five  years 
statute  of  limitations,  and  defendants*  special  charge  asking  the  sub- 
mission of  that  issue  was  properly  refused. 

The  evidence  fairly  supported  the  verdict  and  judgment  and  the 
appellants*  contentions  to  the  contrary  are  not  sustained. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


Texas  &  Ohio  Lumber  Company  v.  H.  D.  Applbgate  et  al. 

Decided  December  21,  1008. 

Reoeivership— Appeal — Statute  Constmed. 

Under  the  provisions  of  article  1383,  Say  lea  Civ.  Stats.,  no  right  of  appeal 
is  given  from  an  order  of  a  judge  made  in  vacation  refusing  to  vacate  a  re- 
ceivership.   Appeal  lies  only  from  an  order  appointing  a  receiver. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

TT.  Tf .  BlaJee,  for  appellant. — To  authorize  the  appointment  of  a 
receiver  of  a  corporation  it  is  not  sufficient  to  show  insolvency  or 
imminent  danger  thereof;  the  applicant  must  also  show  in  addition 
thereto  that  his  interest  requires  the  appointment.  The  appointment 
should  be  made  only  upon  a  clear  showing  that  the  applicant's  rights 
demand  it,  and  that  he  has  no  other  adequate  remedy.  A  receiver 
will  not  be  appointed  at  the  suit  of  a  stockholder  for  fraud,  misman- 
agement or  collusion  on  the  part  of  corporate  authorities  or  ultra 
vires  acts,  but'  will  limit  redress  to  enjoining  the  misconduct.  Espuela 
Land  &  Cattle  Co.  v.  Bindle,  5  Texas  Civ.  App.,  21 ;  Peoples  Invest- 
ment Co.  V.  Crawford,  45  S.  W.,  738;  New  Birmingham  Land  Co. 
V.  Blevens,  34  S.  W.,  828;  Farwell  v.  Babcock,  65  S.  W.,  512;  Texas 
&  P.  By.  Co.  V.  Gay,  86  Texas,  582. 

A  creditor  of  a  corporation  is  not  entitled  to  have  a  receiver  ap- 
pointed for  a  corporation,  though  there  is  manifest  danger  that  the 
corporation  property  will  be  lost  before  the  creditor  can  run  an  exe- 
cution against  it.  A  court  of  equity  will  not  appoint  a  receiver  for 
the  property  of  a  debtor  on  the  application  of  general  creditors  whose 
claims  have  not  been  reduced  to  judgment,  and  who  have  obtained 
no  lien  on  such  property.  Rev.  Stat.,  art.  1492;  New  Birmin^am 
Iron  &  Land  Co.  v.  Blevens,  12  Texas  Civ.  App.,  422;  Cahn  v.  John- 
son, 12  Texas  Civ.  App.,  308;  Texas  &  P.  Ry.  Co.  v.  Gay,  86  Texas, 
604. 

Statutes  do  not  authorize  the  appointment  of  receivers  before  peti- 
tion filed,  and  should  not  be  appointed  on  ex  parte  application  with- 
out notice,  except  in  great  emergency.     This  extraordinary  power  of 
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the  court  ought  not  to  be  exercised  on  ex  parte  hearing.  Webb  v. 
Allen^  15  Texas  Civ.  App.,  609;  Eogers  v.  Southern  Pine  L.  Co., 
21  Texas  Civ.  App.,  60;  20  Am.  &  Eng.  Ency.  Law,  pp.  11,  24,  84- 
86,  268,  277,  1st  ed.;  6  Pomeroy's  Eq.,  sees.  63,  69,  70,  71,  117,  118, 
138. 

E.  E.  Easterling,  for  appellee. 

PLEASAXTS,  Chief  Justice.— On  the  14th  day  of  May,  1908, 
the  judge  of  the  District  Court  for  the  First  Judicial  District,  acting 
upon  a  petition  and  application  presented  to  him  by  the  appellees, 
H.  D.  Applegate  and  L.  J.  Hayes,  appointed  appellee  I.  D.  Polk 
receiver  of  appellant  company  and  empowered  and  directed  him  to 
take  possession  of  the  property  and  assets  of  the  company  and  admin- 
ister same  under  the  direction  of  the  court  for  the  benefit  and  pro- 
tection of  the  creditors  and  stockholders  of  said  company.  This 
order  was  made  in  vacation  and  without  any  notice  to  appellant  com- 
pany. Under  this  order  the  appellee  I.  D.  Polk  took  possession  of 
all  of  the  property  of  appellant  and  is  now  holding  same. 

On  the  29th  day  of  September,  1908,  the  appellant .  company  act- 
ing by  its  proper  officers  filed  in  the  District  Court  of  Jasper  County 
an  answer  to  the  petition  and  application  for  receivership  and  a  mo- 
tion to  vacate  the  order  thereto  made  appointing  a  receiver  for  said 
company.  To  this  answer  and  motion  to  vacate,  the  receiver  I.  D. 
Polk  filed  an  answer  containing,  among  other  defenses  general  and 
special  exceptions.  The  motion  to  vacate  was  heard  by  the  judge  in 
chambers  the  3d  day  of  October,  1908,  and  upon  such  hearing  the 
exceptions  of  the  receiver  were  sustained  and  said  motion  was  dis-» 
missed.  From  this  order  appellant  seeks  to  prosecute  this  appeal. 
Appellees  have  moved  to  dismiss  the  appeal,  upon  the  ground  that 
the  statute  does  not  authorize  an  appeal  from  an  order  of  a^  judge 
made  in  chambers  refusing  to  vacate  an  order  previously  made  ap- 
pointing a  receiver.  Article  1383  of  Sayles'  Civil  Statutes  granting 
the  rigiit  of  appeal  to  this  court  is  as  follows: 

*^An  appeal  or  writ  of  error  may  be  taken  to  the  Courts  of  Civil 
Appeals  from  every  final  judgment  of  the  District  Court  in  civil 
eases,  and  from  every  final  judgment  in  the  County  Court  in-  civil 
cases  in  which  the  County  Court  has  original  jurisdiction,  and  from 
every  final  judgment  of  the  County  Court  in  civil  cases  of  which  the 
court  has  appellate  jurisdiction,  where  the  judgment  or  amount  in 
controversy  exceeds  one  hundred  dollars,  exclusive  of  interest  and 
costs,  and  an  appeal  shall  lie  from  an  interlocutory  order  of  the 
District  Court  appointing  a  receiver  or  trustee  in  any  cause,  pro- 
vided said  appeal  be  taken  within  twenty  days  from  the  entry  of  said 
order;  an  appeal  under  such  cases  shall  take  precedence  in  the  Appel- 
late Court,  but  the  proceedings  in  other  respects  in  the  court  below 
shall  not  be  stayed  during  the  pendency  of  the  appeal,  unless  other- 
wise ordered  by  the  Appellate  Court." 

It  is  clear  that  under  this  article  of  the  statute  no  right  of  appeal 
18  given  from  an  order  of  a  judge  made  in  vacation  refusing  to  vacate 
a  receivership,  and  appellee  concedes  that  ordinarily  no  appeal  would 
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lie  in  such  case.  It  is  insisted,  however,  that  in  the  present  case  the 
original  order  appointing  the  receiver  was  void,  and  that  the  first 
action  of  the  court  in  said  receivership  proceedings  which  was  not 
void  having  been  taken  on  the  3d  day  of  October,  1908,  when  the 
motion  to  vacate  was  passed  upon,  the  appointment  of  the  receiver 
should  date  from  that  time,  and  this  appeal  having  been  taken  within  , 
twenty  days  from  that  date  should  be  upheld. 

It  is  a  complete  answer  to  this  contention  to  say  that  conceding 
for  the  sake  of  argument  that  the  original  order  appointing  the  re- 
ceiver was  void,  it  does  not  appear  from  the  record  that  an  order 
reappointing  him  or  continuing  the  receivership  under  the  former 
order  was  made  on  the  3d  day  of  October,  the  only  order  appearing 
in  the  record  being  one  sustaining  exceptions  to  appellant's  motion 
to.  vacate,  and  dismissing  said  motion.  We  think  it  clear  that  this 
order  can  not  be  treated  as  an  order  appointing  a  receiver  from 
which  the  right  of  appeal  is  given  by  the  statute  before  quoted. 

There  being  no  right  of  appeal  from  orders  of  this  kind,  this  court 
is  without  jurisdiction  to  hear  and  determine  the  case  sought  to  be 
presented,  and  appellees'  motion  to  dismiss  must  be  sustained. 

Dismissed, 


Cooperative  Insurance  Association  et  al.  v.  J.  T.  Hubbs. 

Decided  December  23,  1908. 

1. — ^Insnrance — ^Bnllding — ^Realty  or  Personalty — Total  Lost — ^Pleading. 

An  action  to  recover  on  an  insurance  policy  upon  a  residence  described 
therein  as  having  a  foundation  of  rock  and  cedar  sufficiently  shows  the  building 
-to  be  attached  to  the  soil  and  to  be  prima  facie  realty,  for  which,  in  case  of 
total  loss,  a  liquidated  demand  for  the  amount  of  the  insurance  arises  under 
the  statute  (Rev.  Stats.,  art.  3089)  even  though  it  should  be  held  that  the 
insured  had  the  burden  of  alleging  and  proving  a  building  to  be  realty  in  order 
to  bring  the  case  within  the  statute,  w^hich  is  questioned. 

2. — ^Insnrance — ^Warranty. 

An  agreement  by  the  insured  to  keep  metal  under  the  stoves  in  a  house 
was  not  a  warranty,  and  failure  to  comply  did  not  avoid  the  policy. 

3. — Briefs — ^Proposition. 

Errors,  to  require  consideration,  must  be  presented  by  sufficient  propositions 
in  the  brief. 

Appeal  from  the  District  Court  of  Tom  GTreen  County.  Tried  be- 
low before  Hon.  J.  W.  Timmins. 

A.  E,  Dubois  and  J.  Curtys  Simmons,  for  appellant. — Appellee 
liaving  declared  upon  the  policy  of  insurance  as  a  liquidated  demand, 
lie  was  required  to  allege  that  the  building  insured  was  real  property, 
and  its  total  loss  by  fire.  Rev,  Stats.  1895,  art.  3089;  Continental 
Ins.  Co.  V.  Chase,  33  S.  W.,  602;  Commercial  Union  Assur.  Co.  v. 
Mever,  9  Texas  Civ.  App.,  7;  Phoenix  Assur.  Co.  v.  Mfg.  Co.,  49  S. 
W.,'  271. 

Except  under  valued  policy  statutes  it  is  incumbent  upon  the 
plaintiff  to  prove  the  value  of  the  property  destroyed,  and  to  admit 
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Buch  proof  appellee  should  have  alleged  the  value  of  the  building 
at  the  time  of  its  loss  by  fire.  19  Cyc,  939,  670;  also  authorities 
above. 

Fourth  assignment  of  error. — The  court  erred  in  refusing  to  permit 
defendants  to  ask  Mrs.  J.  T.  Hubbs,  a  witness  for  plaintiff,  on  cross- 
examination,  if  plaintiff  did  not  fail  to  keep  metal  under  the  stoves 
which  were  in  the  house  alleged  to  have  been  destroyed. 

Proposition. — ^In  the  policy  the  following  question  and  statement 
appear:  "Do  you  agree  to  keep  metal  under  each  stove?*'  Ans., 
"Yes.'*  Said  statement  was  a  part  of  the  policy,  and  appellants  spe- 
cially pleaded  in  their  answer,  fifth  paragraph,  subdivisions  (a)  and 
(c),  that  same  was  a  warranty,  and  that  said  policy  was  void  and 
inoperative  because  of  appellee's  failure  to  comply  therewith.  19 
Cyc,  740   (2) ;  Mickey  v.  Burlington,  14  Am.  Rep.,  494. 

Hill  <&  Lee,  for  appellee. — In  declaring  upon  a  policy  of  fire  insur- 
ance upon  a  building  as  a  liquidated  demand  under  Revised  Statutes, 
article  3089,  it  is  not  necessary  to  allege  that  the  building  so  totally 
destro3'ed  was  real  property,  and  the  description  in  the  petition  of 
the  property  as  contained  in  the  policy  is  sufficient  and  its  character 
whether  real  or  personal  is  shown  thereby.  Rev.  Stats.,  art.  3089; 
Orient  Insurance  Co.  v.  Parlin  &  Orendorff  Co.,  38  S.  W.,  60;  Sulli- 
van V.  Hartford  Fire  Ins.  Co.,  89  Texas,  665;  Continental  Ins.  Co. 
V.  McCuUoch,  39  S.  W.,  374. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  on  a  fire 
insurance  policy  to  recover  the  amount  of  insurance  on  a  building 
insured  by  the  appellant  in  favor  of  appellee.  The  court  treated  the 
policy  as  a  liquidated  demand  under  art.  3089  of  the  Revised  Stat- 
utes, and  rendered  judgment  for  the  amount  of  $800,  the  value  of 
the  building  agreed  upon  in  the  policy. 

There  is  no  contest  over  the  question  that  the  building  was  totally 
destroyed,  and  that  the  premiums  were  paid  and  notice  of  loss  given. 
The  first  page  of  the  policy  contains  this  recital,  after  stating  that  it 
insures  in  favor  of  J.  T.  Hubbs  against  all  loss  by  fire,  etc.,  in 
amount  not  exceeding  $800:  "On  the  two  story,  shingle  roof,  frame 
building,  with  adjoining  and  communicating  additions,  including 
water  and  gas  pipings  and  fixtures,  plate  glass  and  wall  decorations, 
while  occupied  as  a  private  residence."  On  page  5  of  the  policy,  as 
appears  in  the  agreed  statement  of  facts  appears  this  description: 
"Building:  Of  what  material?  Frame.  When  built?  1899.  and 
1900.  How  many  stories?  Two.  How  many  rooms,  exclusive  of 
hall  and  closet?  Nine.  How  many  verandas  or  porches?  Three. 
What  is  material  of  roof?  Shingle.  What  kind  of  foundation? 
Stone  and  cedar.  What  was  the  original  cost  of  the  building?  $1000. 
What  was  the  cost  of  the  addition  since?     $200." 

It  is  contended  that  in  a  suit  on  a  policy  such  as  this,  in  order 
to  treat  the  building  as  a  part  of  the  realty  and  bring  it  within  the 
purview  of  art.  3089  so  as  to  consider  the  policy  in  the  event  of  a 
total  destruction  as  a  liquidated  demand,  it  is  necessary  for  the 
plaintiff  to  allege  and  prove  that  the  building  so  insured  and  de- 
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stroyed  was  in  fact  not  personal  property.  We  might  rest  the  deci- 
sion of  this  question  upon  what  is  said  by  the  court  in  Orient  Insur- 
ance Co.  V.  Parlin  &  OrendorflE,  38  S.  W.,  60,  where  in  effect  it  is 
held  that  as  between  the  Insurance  Company  and  the  assured,  a 
building  destroyed  and  covered  by  the  policy  will  be  treated  as  realty, 
and  that  in  a  contest  concerning  the  liability  of  the  Insurance  Com- 
pany, the  question  whether  the  building  shall  be  regarded  as  a  re- 
movable fixture  will  not  be  gone  into  and  considered.  However,  it 
is  not  necessary,  in  order  to  support  the  judgment  in  this  case,  that 
we  should  go  that  far,  for,  in  our  opinion,  the  recitals  contained  in 
the  policy  with  reference  to  the  description  of  the  property  prima 
facie  show  that  it  was  considered,  regarded  and  treated  as  realty. 
When  it  is  provided  in  the  policy  that  the  subject  of  insurance  is  a 
building  attached  to  the  soil  occupied  as  a  dwelling,  it  prima  facie 
appears  that  it  is  not  personal  property.  It  appears  from  the  recitals 
quoted  that  the  building  in  question  rested  upon  rock  and  cedar  pil- 
lars, showing  that  it  was  attached  to  the  land,  and  when  such  state 
of  facts  is  shown  it  should  be  regarded  as  a  permanent  fixture,  unless 
the  contrary  is  shown. 

It  is  provided  by  art.  3089  that  a  fire  insurance  policy,  in  the 
event  of  a  total  loss  of  the  property  insured,  shall  be  held  and  con- 
sidered a  liquidated  demand  for  the  full  amount  of  the  policy,  pro- 
vided, so  the  statute  states,  it  shall  not  apply  to  personal  property. 
Independent  of  the  question  upon  whom  would  rest  the  burden  of 
proof  in  a  case  under  this  statute,  it  is  clear  that  the  statute  would 
only  demand  from  the  plaintifif  in  order  to  recover,  that  the  pleading 
and  evidence  should  be  su£5cient  to  create  in  his  behalf  a  prima  facie 
right  to  recover.  And  when  he  describes  in  his  petition,  and  tlie 
evidence  establishes  the  fact  that  a  dwelling  house,  which  was  at- 
tached to  the  soil  and  so  described  in  the  policy,  was  totally  destroyed, 
he  at  least  makes  a  prima  facie  case  justifying  the  court  to  treat  the 
property  as  not  personal,  therefore  bringing  his  case  within  the  terms 
of  the  article  of  the  statute  quoted. 

There  was  no  error  in  the  ruling  of  the  trial  court  complained  of 
in  appellant's  fourth  assignment.  The  assignment  is  not  presented 
in  accordance  with  the  rules.  There  is  what  purports  to  be  a  propo- 
sition under  it,  but  it  is  not  a  proposition,  it  is  merely  a  statement 
as  to  what  appears  to  be  tlie  testimony  of  the  witnesses  and  extracts 
from  the  policy.  But,  if  we  were  inclined  to  consider  it,  no  error  is 
shown,  because  it  appears  from  the  statement  made  that  the  appellant 
contends  that  the  agreement  contained  in  the  policy  which  it  expected 
to  prove  was  not  complied  with,  was  a  warranty.  We  have  examined 
the  policy  carefully  and  we  fail  to  find  where  the  truth  of  the  state- 
ment which  it  expects  to  disprove  was  warranted  to  be  true. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 
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Fred  Sassman  v.  Geoboe  Collins  et  al. 

Decided  December  23,  1908. 

1. — Easement — ^Way — ^Description — ^Pleading. 

A  petition  claiming  a  right  of  way  over  another's  premises  and  seeking 
to  enjoin  its  closing,  should  describe  the  way  claimed  by  metes  and  bounds  or 
otherwise,  so  as  to  enable  it  to  be  accurately  located. 

2. — ^Way  by  Necessity — ^Termination. 

Where  purchasers  acquired  a  way  by  necessity  to  a  public  road,  through 
lands  of  the  grantor  entirely  surrounding  that  purchased,  such  right  of  way 
continued  no  longer  than  the  necessity  therefor,  and  was  terminated  by  the 
openin^^  of  a  public  road  between  their  premises  and  the  same  highway  reached 
by  their  private  way. 

8. — ^Prescription — ^Use  of  Way  by  necessity. 

The  use  by  a  purchaser  of  a  way  by  necessity  through  the  lands  of  his  ven- 
dor is  not  adverse  to  the  vendor  and  will  not  be  the  basis  of  a  claim  to  the 
same  way  as  existing  by  prescription. 

4. — ^Way  by  Prescription — ^Definite  Location. 

The  use  which  will  establish  a  way  by  prescription  over  another's  land 
must  be  within  definite  lines.  The  practice  of  passing  over  land  in  different 
directions  does  not  establish  such  right.  "* 

5. — ^Prescription — ^Landlord  and  Tenant. 

-  The  possession  and  use  of  land  by  a  tenant  being  that  of  his  landlord, 
the  use  of  a  way  over  the  latter's  land  by  the  tenant  will  not  establish  an 
easement  by  prescription  in  his  favor,  though  he  afterwards  become  owner. 

6. — ^Prescription — TTse  in  Common. 

The  use  of  a  way  over  another's  land  in  common  with  others  or  the  gen- 
eral public  will  not  establish  a  private  way  by  prescription.  So  also  of  use  in 
common  with  the  proprietor  against  whom  the  prescription  is  claimed. 

■ 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

J,  M.  Patterson  and  Chas,  Stephenson,  for  appellant. 

L.  L.  Hogue  and  Z.  T,  Fulmore,  for  appellees. — The  appellees,  and 
those  under  whom  they  claim,  having  used  and  enjoyed  the  right  of 
way  over  the  premises  in  controversy,  openly,  notoriously,  peaceably, 
adversely,  exclusively  and  continuously  for  more  than  ten  years  prior 
to  January,  1906,  have  a  right  to  the  same  by  prescription.  Wash. 
on  Easements  (4th  ed.),  123,  163  et  seq.;  Railway  Co.  v.  Wilson,  83 
Texas,"  153;  Noah  v.  Pedah,  1  Spears  (S.  C),  p.  22;  Curtis  v. 
Angiers,  4  Gray  (Mass.),  547. 

Slight  deviation  from  the  original  route  will  not  prevent  the  acqui- 
sition of  a  way,  especially  if  such  deviation  were  necessitated  by  the 
condition  of  the  -ground,  or  were  made  to  suit  the  convenience  of 
the  landowner.  Waco  Bridge  Co.  v.  Compton,  62  Texas,  715;  22 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1208,  1209;  Chenny  v.  O'Brien, 
69  Cal.,  199 ;  Leonard  v.  Hart,  2  Atl.,  36 ;  Lawton  v.  Rivers,  2  Mc- 
Cord   (S.  C),  451;  Wash,  on  Easements   (4th  ed.),  165. 

Whether  the  use  has  been  continuous  or  not  is  a  question  for  the 
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jury.  HoUis  v.  Bering,  13  Q.  B.  D.,  304;  Carr  v.  Foster,  3  Q.  B., 
581,  43  E.  C.  K,  876 ;  Knock  v.  Knock,  27  Can.  Sup.  C.  T.,  664. 
When  a  clear  right  of  private  way  has  been  established  it  is  not 
to  be  defeated  because  other  persons  have  used  it.  Wash,  on  Ease- 
ments (4th  ed.),  pages  163-4-5;  McKinzie  v.  Elliott,  134  111.,  156; 
22  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.),  1203. 

RICE,  Associate  Justice. — Appellees  brought  this  suit  by  injunc- 
tion against  appellant  to  restrain  liim  from  closing  a  certain  passway 
leading  from  their  premises  across  his  tract  of  land  to  the  Austin 
and  Colton  road,  claiming  to  have  acquired  an  easement  therein  by 
necessity  and  also  by  prescription,  but  which  said  passway  was  not 
described  by  metes  and  bounds,  nor  in  any  other  definite  way. 

Appellant  defended  on  the  ground  that  no  such  way  ever  existed, 
or  if  so,  then  the  necessity  therefor  had  ceased,  because  a  public  road 
had  since  been  established  leading  from  the  premises  of  appellees  to 
said  highway  which  was  accessible  to  them. 

Upon  the  filing  of  said  suit  a  temporary  injunction  was  issued 
restraining  appellant  from  obstructing  said  passway  or  from  inter- 
fering in  any  way  with  plaintiffs'  free  and  lawful  use  thereof.  A 
jury  trial  resulted  in  a  verdict  for  appellees  upon  which  the  court 
rendered  judgment  for  them,  establishing  said  easement,  and  per- 
petually enjoining  appellant  from  closing  same  or  in  any  way  inter- 
fering with  appellees'  rights  therein,  from  which  judgment  tliis 
appeal  was  prosecuted. 

Appellant  excepted  to  the  petition,  among  other  things,  because 
it  did  not  definitely  describe  the  way  in  question.  The  same  was  not 
described  by  metes  and  bounds,  neither  was  the  width  nor  length 
thereof  alleged  in  the  petition,  nor  was  there  any  such  definite  de- 
scription as  woujd  enable  said  way  to  be  accurately  located  upon  the 
ground.  The  court  overruled  this  exception.  In  this  we  think  there 
was  error.  It  was  necessary  in  our  judgment  to  have  described  the 
passway,  either  by  metes  and  bounds,  or  in  some  other  definite  way, 
which  appears  not  to  have  been  done,  and  the  court  erred  in  over- 
ruling the  demurrer.  (Johnson  v.  Lewis,  2  S.  W.,  329;  Fox  v. 
Pierce,  50  Mich.,  500,  15  N.  W.,  880;  Ency.  Law  &  Proced.,  vol.  14, 
p.    1221.) 

There  are  various  other  assignments  of  error  urged  by  appellant, 
but  we  will  only  consider  the  one  complaining  of  the  refusal  of  the 
court  to  give  a  peremptory  instruction  in  behalf  of  appellant  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  verdict  and 
judgment,  since  if  this  assignment  is  well  taken,  it  will  be  needless  to 
consider  the  others. 

It  is  shown  from  the  evidence  that  the  tracts  of  land  upon  which 
the  respective  parties  to  this  suit  reside  were  originally  owned  by  the 
McKinney  estate,  and  that  at  the  time  plaintiffs'  vendor  Jones  pur- 
chased the  same,  the  way  in  question  was  in  use  across  the  tract  now 
owned  by  defendant,  and  was  the  only  means  of  ingress  and  egress 
to  and  from  their  tracts  of  land  to  said  public  road,  because  the  said 
tract  so  conveyed  to  Jones  by  the  McKinney  estate  was  entirely  sur- 
rounded by  tracts  of  land  owned  by  other  persons  and  said  estate. 
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It  likewise  appears  from  the  evidence  that  plaintiffs,  some  time  in 
1896,  partitioned  their  land  between  them,  and  continued  to  use  the 
passway  until  some  time  in  1902,  when  some  of  the  'plaintiffs  and 
other  landowners  in  the  vicinity  petitioned  the  Commissioners'  Court 
to  grant  them  a  third-class  public  road,  leading  from  the  Austin 
and  Colton  road  to  a  schoolhouse  and  church,  then  situated  upon  or 
adjacent  to  one  of  the  subdivisions  so  partitioned  amongst  them,  and 
that  said  public  road  was  duly  established  and  opened  by  the  Com- 
missioners' Court,  sothat  since  1902  there  has  been  and  was  at  the 
time  of  the  institution  of  this  suit  a  public  highway  leading  from 
said  Austin  and  Colton  road  to  the  lands  of  appellees. 

If  it  be  conceded,  and  it  seems  to  be  so  treated  by  both  parties, 
that  the.  passway  in  question  originated  by  reason  of  necessity,  then 
the  same  would  continue  only  so  long  as  said  necessity  existed  there- 
for, and  would  cease  whenever  another  way  was  established  by  which 
appellees  were  enabled  to  reach  the  highway  in  question.  The  estab- 
lishment of  the  third-class  road  in  1902  gave  .them  an  outlet  from 
their  several  tracts  of  land  to  the  Austin  and  Colton  road,  as  appears 
from  the  evidence,  and  thereupon  the  necessity  for  a  passway  over 
and  across  the  land  of  appellant  ceased  to  exist,  and  could  no  longer 
be  asserted  by  appellees.  (Alley  v.  Carlton,  29  Texas,  74;  Kruegel 
V.  Nitschman,  15  Texas  Civ.  App.,  641 ;  Collins  v.  Prentice,  15 
Conn.,  39;  Leonard  v.  Leonard,  84  Mass.,  543;  Bass  v.  Edwards,  126 
Mass.,  445;  Bond  v.  Willis,  84  Va.,  796;  Boyd  v.  Woolwine,  40  W. 
Va.,  282;  Wissler  v.  Hershey,  23  Pa.  St.,  333.) 

While  it  is  true  that  tlie  law  is  that  a  way  of  necessity  by  implied 
grant  arises  over  the  land  of  a  grantor  to  a  highway  in  favor  of  the 
grantees  when  the  grantor  conveys  a  part  of  his  estate  which  is 
entirely  surrounded  by  the  lands  of  others  and  the  part  retained  by 
him,  and  that  the  facts  show  that  the  same  applied  in  favor  of 
their  vendor  and  consequently  enured  to  their  benefit  by  reason  of 
their  purchase  of  the  land,  still  from  the  above  authorities  it  is 
equally  as  well  settled  that  this  way  of  necessity  is  not  a  permanent 
one,  but  exists  from  the  very  necessity  that  created  it  and  that  the 
same  will  cease  immediately  upon  the  termination  of  said  necessity; 
and  where  it  appears,  as  in  this  case,  that  appellees  had  at  the  time 
of  the  institution  of  this  suit  another  way  of  ingress  and  egress  to 
and  from  their  respective  tracts  of  land,  then  they  can  no  longer 
claim  the  right  to  pass  over  appellant's  land. 

Appellees  likewise,  however,  claim  that  said  judgment  ought  to  be 
sustained  on  the  ground  of  prescription,  because  they  insist  that 
they  and  those  under  whom  they  claim  have  used  the  passway  for  a 
sufficient  period  of  time  to  give  them  such  right.  This  would  be  true 
if  it  could  be  held  that  such  user  by  them  during  the  whole  period 
was  adverse  to  the  rights  of  appellant  and  those  under  whom  he 
claims;  but  it  will  be  observed  that  the  use  by  them  of  this  passway 
until  1902  was  based  upon  the  right  to  so  use  it  as  a  way  of  necessity, 
and,  this  being  true,  their  use  thereof  until  that  time,  at  least,  couid 
not  be  regarded  as  adverse  to  that  of  appellant,  and  must  be  presumed 
to  have  been  continued  by  reason  of  such  necessity  until  the  opening 
of  another  way  in  1902  by  the  Commissioners'  Court,  which  afforded 
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appellees  access  to  their  respective  tracts  of  land,  and  as  sufficient 
time  has  not  elapsed  since  1902  for  them  to  have  acquired  the  way 
by  prescription,  this  contention  can  not  be  sustained.  (Ann  Arbor 
Fruit  &  Vinegar  Co.  v.  Ann  Arbor  R.  R.  Co.,  99  N.  W.,  869;  Col- 
lins V.  Prentice,  supra.)  But,  aside  from  this,  we  do  not  think  that 
appellees'  contention  in  this  respect  is  good  for  the  following  reasons: 

It  is  shown  by  the  evidence  that  the  passway  has  not  always  been 
confined  to  any  particular  and  definite  place,  but  that  the  same  has 
been  changed  from  time  to  time  until  it  is  now  at  least  several  hun- 
dred yards  from  its  first  location.  It  is  held  that  a  person  who  claims- 
an  easement  over  the  land  qt  another  by  adverse  possession  for  over 
ten  years,  must  show  that  such  adverse  possession  has  been  in  the 
same  place  and  within  definite  lines.  (Garnett  v.  City  of  .Slater,  66 
Mo.  App.,  207.)  The  practice  of  passing  over  land  in  different  direc- 
tions, however  long  continued,  does  not  establish  a  right  of  way  by 
prescription.  (Jones  v.  Percival,  22  Mass.,  485;  Bushey  v.  SantiflF, 
33  N.  Y.  Supp.,  473;  Follendore  v.  Thomas,  93  Ga.,  300;  Johnson 
V.  Lewis,  2  S.  W.,  329;  Cyc,  vol.  14,  p.  1153.)  If  there  was  only 
a  slight  divergence  this  principle,  it  seems,  would  not  apply;  but  the 
evidence  in  this  case  shows  a  number  of  changes  in  the  location  of 
said  passway,  and  that  the  same  was  not  confined  to  any  definite 
place  for  a  sufficient  length  of  time  to  establish  it  as  by  prescription. 
Nor  is  this  principle  affected  by  reason  of  the  fact  that  some  of  these 
changes  were  made  by  agreement,  because  it  is  not  claimed  that  the 
passway  is  one  by  agreement,  but  by  prescription. 

Again,  a  continuity  of  the  possession  in  tliis  case,  even  if  it  could 
be  conceded  to  have  been  otherwise  adverse,  was  broken,  because  dur- 
ing six  or  seven  years  of  the  time  that  appellees  were  exercising  the 
right  to  pass  thereover  they  were  shown  to  have  been  tenants  of  the 
owner  or  owners  of  said  tract  of  land  over  which  the  passway  was 
claimed.  The  possession  and  user  of  the  tenant  is  the  possession  and 
user  of  the  landlord,  and,  therefore,  can  not  be  adverse.  It  is  held 
that  where  the  owner  of  the  dominant  estate  has  been  the  tenant  of 
the  owner  of  the  servient  estate,  and  had  control  over  the  servient 
estate  as  such  tenant,  the  period  of  such  tenancy  must  be  excluded 
in  computing  the  prescriptive  period.  (Washburn  on  Easements  (3d 
ed.).,  336;  Vossen  v.  Dautel,  116  Mo.,  379;  Pierre  v.  Femald,  26 
Me.,  436;  Cyc,  vol.  14,  pp.  1153,  1154.) 

Again,  it  was  shown  that  the  way  in  question,  over  appellant's 
farm  was  used  by  other  persons  besides  the  plaintiffs.  -The  use  of 
a  way  in  common  with  others  or  the  general  public  is  not  sufficient 
to  create  a  prescriptive  right  to  such  way,  though  such  way  be  used 
for  the  prescriptive  period.  (Day  v.  AUender,  22  Md.,  511 ;  McKee 
V.  Garrett,  1  Bailey,  341;  Prince  v.  Wilboum,  1  Rich.  Law,  58; 
Harper  v.  Parish  of  the  Advent,  89  Mass.,  478.)  Especially  is  this 
true  where  there  is  no  independent  assertion  of  right  more  pro- 
nounced and  peculiar  to  themselves  and  more  indicative  of  an  ad- 
verse claim  than  the  open  and  notorious  use  of  the  way  with  the 
others.  In  this  case  it  was  shown  that  the  owner  of  the  servient 
estate  likewise  sued  this  way  for  his  own  convenience  and  in  con- 
nection with  his  farm;  therefore,  the  use  of  the  way  by  others  coidd 
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not  become  adverse,  for  it  is  held  in  Long  v.  MiCyberry,  36  S.  W., 
1040;  Wood  v.  Eeed,  30  K  Y.  Supp.,  112;  Harkness  v.  Woodman- 
see,  7  Utah,  227,  that  the  use  of  a  way  over  the  land  of  another  is 
not  deemed  adverse  where  the  way  is  also  used  by  the  owner  of  the 
land;  and,  in  snch  ease,  use  for  the  prescriptive  period  will  not  give 
a  way  by  prescription.  Long  v.  Mayberry,  supra,  is  analogous  to 
the  present  case.  In  that  case  Mayberry  had  a  road  from  his  farni 
to  the  north  of  the  Long  and  other  premises,  running  through  the 
latter^s  place  about  350  yards  to  the  pike.  Of  this  distance  175 
yards  of  the  road  was  used  by  the  owner  of  the  servient  estate  for 
reaching  his  own  house.  The  court  held  that  there  was  no  adverse 
possession,  because  the  right  of  way  had  been  used  as  much  by  the 
owner  as  it  had  been  by  the  party  claiming  the  easement.  In  the 
present  case  the  length  of  the  road  in  question  across  defendant's 
farm  is  something  over  1000  varas,  and  defendant's  house  sits  back 
half  way  or  more  in  the  pasture  on  the  road ;  and  all  the  evidence  on 
this  point  shows  that  this  way  was  used  by  the  preceding  owners 
(and  appellant)  to  get  from  their  house  to  the  highway.  Under 
these  circumstances,  the  use  of  the'  way  by  others  is  presumed  to  be 
with  the  consent  of  the  owners,  and  not  adverse. 

In  Kilbum  v.  Adams,  48  Mass.,  33,  plaintiff  Adams  owned  land 
adjoining  the  Groton  Academy,  and  for  twenty  years  or  more  had 
used  a  way  out  from  the  south  side  of  his  premises  across  the  grounds 
of  the  academy  to  the  public  highway  in  front  of  it,  and  at  times 
worked  this  way  or  path.  This  passageway  was  used  by  plaintiff 
constantly  for  ingress  and  egress, 'together  with  the  students,  teachers 
and  trustees  of  the  academy.  The  court  held  that  the  passage  of 
persons  over  it  in  common  with  those  for  whose  use  it  was  appro- 
priated, is,  in  general,  to  be  regarded  as  permissive  and  under  an 
implied  license  and  not  adverse.  Such  use  is  not  inconsistent  with 
the  only  use  which  the  proprietors  think  fit  to  make  of  it. 

In  this  connection  the  defendant  requested  the  court  to  instruct 
the  jury  that  the  use  of  the  way  by  others  is  not,  in  law,  deemed 
adverse,  where  such  way  is  at  the  same  time  used  by  the  owner;  and 
if  they  believed  that  the  way  across  the  219  acres  of  defendant  was 
used  by  the  owners  of  said  tract  of  land  during  the  time  that  plain- 
tiffs were  traveling  it,  they  will  return  a  verdict  for  defendant.  This 
charge  was  erroneously  refused. 

We  therefore  conclude  that  there  was  no  such  adverse  user  on  the 
part  of  plaintiffs  as  would  establish  a  right  by  prescription  in  their 
favor  over  the  passway  in  question,  and  that,  therefore,  the  court 
erred  in  refusing  to  instruct  a  verdict  in  behalf  of  appellant. 

We  desire  to  say  in  closing  that  we  have  been  greatly  aided  in 
the  investigation  of  the  matters  here  involved  by  the  clear,  logical 
and  able  brief  of  counsel  for  appellant. 

For  the  reasons  indicated,  the  judgment  in  this  case  is  reversed 
and  here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


' 
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Hallie  Allen  et  al.  v.  E.  D.  Campbell  et  al. 

Decided  December  23,  1908. 

1. — ^Homestead — Abandonment. 

The  homestead  was  not  abandoned  by  the  suiriving  husband  by  his  lease 
of  the  premises  for  a  term  of  five  years  and  removal  to  another  residence  fur- 
nished as  a  part  of  the  rental  price,  in  the  absence  of  other  evidence  of  an 
intention  not  to  return  and  occupy  it. 

2. — Same — ^Partition. 

The  homestead,  though  upon  land  partly  community  and  partly  the  sep- 
arate property  of  the  deceased  wife,  was  not  subject  to  partition  betwee&  her 
heirs  until  the  husband  chose  to  abandon  his  homestead  rights. 

Error  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

Allen  &  Hart,  for  plaintiffs  in  error. — ^A  homestead  is  subject  to 
partition  among  the  heirs  of  a  deceased  person,  when  the  survivor 
in  community  ceases  to  npe  or  occupy  'the  same  as  a  homestead.  Con- 
stitution, art.  16,  sec.  52;  Ash  v.  Youngst,  65  Texas,  637;  Root  v. 
Eobertson,  93  Texas,  372;  Ford  v.  Sims,  93  Texas,  589;  Hudgins  v. 
Sansom,  72  Texas,  231;  Osborne  v.  Osborne,  76  Texas,  496;  Duncan 
V.  Alexander,  83  Texas,  442;  Winn  v.  Hudson,  66  Texas,  9;  Shyrock 
V.  Lattimer,  57  Texas,  674;  Pfeifer  v.  McNatt,  74  Texas,  640. 

Z.  T,  Fulmore,  for  defendants  in  error. — The  homestead  shall  not 
be  partitioned  among  the  heirs  of  the  deceased  during  the  lifetime 
of  the  surviving  husband,  or  so  long  as  the  surviving  husband  may 
elect  to  use  the  same  as  a  homestead.  Constitution  of  Texas,  art.  16, 
sec.  52;  Sheppherd  v.  Cassiday,  20  Texas,  24;  Gouhenant  v.  Cockrell, 
20  Texas,  97;  Thomas  v.  Williams,  50  Texas,  274;  McMillan  v. 
Warner,  38  Texas,  414;  Woolfolk  v.  Rickets,  41  Texas,  362;  Cline 
V.  Upton,  56  Texas,  323;  Reece  v.  Renfro,  68  Texas,  194;  Drought 
Co.  V.  Stallworth,  45  Texas  Civ.  App.,  159;  Cox  v.  Oliver,  93  Texas. 
597;  Pressly's  heirs  v.  Robinson,  57  Texas,  458;  Gilliam  v.  Null,  58 
Texas,  304;  Birdwell  v.  Burleson,  31  Texas  Civ.  App.,  31;  Alexander 
V.  Lovitt,  67  S.  W.,  927;  Simms  v.  Hixon,  65  S.  W.,  37. 

As  to  abandonment,  see  Shepherd  v.  Cassiday,  20  Texas,  29;  Mc- 
Millan V.  Warner,  38  Texas,  414;  Harbison  v.  Tennison,  38  S.  W., 
232,  in  which  the  court  held  that  a  ten  year  lease  of  the  homestead 
was  not  proof  of  abandonment,  and  Harmer  v.  Hale,  14  Texas  Civ. 
App.,  73,  where  the  court  held  that  a  fifteen  year  lease  would  not 
show  abandonment.  The  burden  of  proof  rests  upon  the  party  as- 
serting the  abandonment  (Graves  v.  Campbell,  74  Texas,  579).  And 
where  an  abandonment  is  sought  to  be  shown  before  another  home- 
stead is  acquired,  the  evidence  must  prove  a  total  abandonment  be- 
yond a  reasonable  doubt.  (Gouhenant  v.  Cockrell,  20  Texas,  98; 
Cross  V.  Everts,  28  Texas,  533;  Thomas  v.  Williams,  50  Texas,  274.) 

FISHER,  Chief  Justice. — This  is  a  suit  brought  by  plaintiff  in 
error,  Hallie  Allen,  joined  by  her  husband,  John  M.  Allen,  to  have 
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a  partition  of  the  land  described  in  her  petition^  alleging  that  she 
was  a  joint  owner  with  defendants  in  error. 

On  trial  before  the  court  judgment  was  entered  that  the  plaintiffs 
in  error  were  joint  owners  of  the  land,  but  denying  the  plaintiffs  in 
error  partition  of  a  portion  of  the  land  on  the  ground  that  it  was 
not  subject  to  partition  on  account  of*  its  being  the  homestead  of 
defendant   in  error,   E.   D.   Campbell. 

In  addition  to  tlie  findings  of  fact  of  the  trial  court  the  follow- 
ing facts  were  agreed  to:  That  defendant,  E.  D.  Campbell,  had 
lived  on  the  226  acre  tract  and  the  95  acre  tract,  all  under  one  en- 
closure, as  a  homestead  and  used  by  him  until  about  the  first  day  of 
January,  1906,  when  he  leased  all  of  the  same  to  J.  N.  Littlepage 
for  a  term  of  five  years  by  written  lease,  and  removed  from  said 
property,  which  was  in  the  river  botton,  into  a  house  set  on  the  hill 
furnished  by  Littlepage  as  a  part  of  the  rental  price  of  said  land; 
that  during  the  time  he  occupied  said  land  and  at  the  time  the 
premises  were  leased,  defendant  Campbell  had  living  with  him  two 
children,  one  a  son  aged  22  years  and  a  daughter  unmarried  under 
21  years  of  age,  but  who  arrived  at  age  on  the  2l8t  day  of  April, 
1906. 

The  findings  of  fact  of  the  trial  court  are  as  follows: 

**The  main  facts  in  this  case  are  clear  and  uncontroverted,  and  I 
consider  it  unnecessary  to  incorporate  such  facts  in  these  findings. 
My  findings  herein  are  only  upon  such  matters  as  may  not  be  deemed 
conclusive  from  the  evidence,  to  wit:  That  the  property  sought  to 
be  partitioned  in  this  suit  consists  of  145  acres  of  land  in  the  coun- 
try, near  Hornsby's  Bend,  in  Travis  County,  Texas,  and  a  tract  of 
71  3-7  acres  in  Robertson  County,  Texas.  That  the  145  acre  tract 
is  made  up  of  two  tracts  of  26  acres  each  and  one  tract  of  93  acres, 
one  of  the  26  acre  tracts  being  community  property  of  the  defendant, 
E.  D.  Campbell,  and  his  deceased  wife.  All  the  balance  of  the  land 
involved  in  this  suit  being  the  separate  property  of  the  deceased  wife 
of  E.  D.  Campbell. 

"2d.  That  the  defendant,  E.  D.  Campbell,  leased  the  145  acres 
and  removed  to  a  rented  house,  in  order  to  increase  the  income  he 
was  receiving  from  said  land,  and  that  he  had  not  at  the  time  of 
making  said  lease  and  has  not  at  this  time  formed  any  intention  not 
to  return  to  and  reoccupy  said  145  acre  tract  at  the  expiration  of 
the  lease. 

"3d.  That  said  defendant  and  his  two  children  are  being  fur- 
nished with  a  house  in  which  to  live  as  a  part  of  the  consideration 
for  said  lease,  and  defendant  is  using  the  rents  of  said  145  acres  for 
the  support  of  himself  and  said  two  children,  and  that  defendant 
had  not  at  the  time  of  making  said  lease,  nor  has  he  at  this  time, 
any  intention  of  relinquishing  any  rights  he  may  have  in  said  land 
as  a  homestead,  or  as  a  means  of  support  for  himself  and  two  chil- 
dren; and  that  he  had  no  intention  when  he  made  said  lease,  nor 
has  he  now  any  intention  to  forfeit  any  right  he  may  have  to  return 
to  and  reoccupy  said  land  at  the  expiration  of  said  lease.'' 

From  these  facts  he  reached  the  following  conclusions:  "I  con- 
clude as  a  matter  of  law  that  the  facts  in  this  case  do  not  show  or 
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constitute  an  abandonment  by  said  defendant  of  said  145  acre  tract 
as  a  homestead,  and  that  said  land  is  still  the  homestead  of  said 
E.  D.  Campbell,  and  that  the  same  is  not  at  this  time  subject  to 
partition.  That  the  tract  of  71  3-7  acres  in  Robertson  County  is 
subject  to  partition  in  the  maimer  set  out  in  the  judgment  entered 
in  this  cause.*^ 

We  agree  with  the  conclusion  reached  by  the  trial  court,  and  on 
the  subject  of  abandonment  we  refer  to  the  case  of  Farmer  v.  Hale, 
14  Texas  Civ.  App.,  73,  in  which  a  writ  of  error  was  refused.  Under 
the  Constitution,  so  long  as  the  homestead  is  occupied  by  the  hus- 
band and  wife,  or  the  survivor,  it  can  not  be  partitioned;  and  the 
case  cited,  and  many  others  that  could  be  mentioned  upon  that  sub- 
ject, is  to  the  effect  that  the  homestead  right  is  not  lost  by  a  tempo- 
rary abandonment.  The  case  cited  upon  its  facts  in  preserving  the 
homestead  right,  is  really  weaker  than  the  case  before  us,  and,  as 
before  said,  the  Supreme  Court  refused  a  writ  of  error. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Texas  &  New  Orleans  Railway  Company  v.  A.  G.  &  J.  C.  Broom. 

Decided  December  23,  190S. 

1. — Title  by  Limitation — Ten  Tears — ^Intent — ^Xetes  and  Bounds. 

One  who  designates  a  tract  of  160  acres  of  land  by  metes  and  bounds  out 
of  a  larger  tract  belonging  to  another,  and  enters  into  possession  of  the  same 
with  the  avowed  intention  of  acquiring  title  thereto  by  limitation,  and  con- 
tinues in  possession  of  the  same  for  ten  years  under  the  conditions  prescribed 
by  the  statute,  will  acquire  title  thereto,  under  said  statute;  and  neither  the 
fact  that  he  is  the  owner  of  an  adjoining  tract,  nor  that  the  tract  so  occupied 
is  carved  out  of  a  larger  tract,  will  affect  his  right. 

2. — Same— Cases  Bistingnished  and  Approved. 

Evidence  as  to  title  by  limitation  under  the  ten  years  statute,  considered, 
.and  distinguished  from  Bracken  v.  Jones,  63  Texas,  1S4,  and  Tucker  v.  Smitli, 
68  Texas,  473. 

3. — Same— 'Eyidence — ^Declaration  of  Occnpant  as  to  Boundaries. 

The  declarations  of  an  occupant  of  land  as  to  the  boundaries  to  which 
he  claims,  are  competent  evidence  as  verbal  parts  of  his  aot  of  occupancy,  serv- 
ing to  give  it  an  adverse  character. 

4. — ^Evidence — Cross-Examination  of  Witness — Waiver. 

A  party  who,  on  cross-examination  of  a  witness,  brings  out  in  detail 
evidence  which  he  objected  to  on  direct  examination  of  the  witness,  thereby 
makes  it  his  own  evidence,  and  cannot  complain  of  its  admission  in  the  first 
instance.  ' 

5. — Title  by  Limitation — Occnpation — Charge  Approved. 

A  charge  upon  the  character  of  possession  necessary  to  acquire  title  to 
land  under  the  ten  years  statute  of  limitation,  considered  and  approved.  It 
is  only  necessary  that  the  adverse  occupant  should  cultivate,  or  use,  or  enjoy 
the  land;  these  acts  need  not  all  concur. 

6. — Trial — Remarks  of  Jndge — ^Bill  of  Exception. 

When  a  bill  of  exception  to  the  admission  of  evidence  complains  only  inci- 
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dentally  of  a  remark  of  the  judge  concerning  the  evidence,  the  bill  is 'not  a 
sufficient  basis  for  an  assignment  of  error  as  to  the  remark  of  the  judge. 

7. — Title  by  Limitation — ^Eyidence. 

Evidence  considered,  and  held  sufficient  to  support  a  plea  of  title  under  the 
ten  years  statute  of  limitation. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  *  below 
before  Hon.  W.  B.  Powell. 

Ooodrich  £  Synnott,  for  appellant. — A  naked  trespasser  upon  the 
land  of  another  is  not,  while  he  is  in  the  actual  possession  of  a  por- 
tion of  the  land,  in  the  constructive  possession  of  any  otlier  portion 
of  the  land.  Whitehead  v.  Foley,  28  Texas,  268;  Cantagrel  v.  Von 
Lupin,  58  Texas,  578 ;  Beaumont  Lbr.  Co.  v.  Ballard,  23  S.  W.,  921 ; 
McCall  V.  Neely,  3  Watts,  72;  Barr  v.  Gratz,  4  Wheaton,  216;  Hor- 
ton  V.  Crawford,  10  Texas,  388. 

A  naked  disseizer  who  has  entered  upon  a  larger  survey  in  order 
that  he  may  acquire  title  to  160  acres  of  such  larger  survey,  under 
the  ten  years  statute  it  is  incumbent  upon  him  to  show  by  a  prepon- 
derance of  the  evidence  that  his  entry  made,  was  made  by  him  as  to 
the  whole  survey;  that  he  has  claimed  the  whole  survey  while  in 
possession  of  it  adversely  to  the  true  owner,  and  has  used  and  occu- 
pied it  for  ten  consecutive  years.  In  other  words,  his  entry  and  claim 
must  be  to  .the  whole  survey,  and  not  to  any  particular  part  of  it, 
since  whatever  possession  he  may  have  of  it  is  limited  to  that  actually 
used  by  him,  and  is  not,  and  can  not,  be  extended  by  construction 
to  any  of  it.  Whitehead  v.  Foley,  28  Texas,  289;  Horton  v.  Craw- 
ford, 10  Texas,  388;  Barr  v.  Gratz,  4  Wheat.,  216;  Cantagrel  v.  Von 
Lupin,  58  Texas,  578. 

Where  a  title  by  limitation  is  asserted  to  land,  privity  being  shown 
between  the  party  asserting  it,  and  another  in  former  possession,  the 
declarations  of  claim  and  boimdaries  of  claim  made  by  the  former 
possessor  to  the  land  before  he  parted  with  it  are  self-serving  and 
not  admissible  to  prove  title  or  boundaries  of  the  claim,  or  claim  of 
a  former  possessor,  it  being  shown  that  such  former  possessor  was 
living  and  could  have  been  called  to  testify  to  such  matters.  Snow 
V.  Starr,  75  Texas,  416;  Hancock  v.  Tram  Lumber  Co.,  65  Texas, 
233;  Ellis  v.  Stone,  4  Texas  Civ.  App.,  164;  Mooring  v.  McBride, 
62  Texas,  312;  McDow  v.  Rabb,  56  Texas,  154;  Curtis  v.  Wilson, 
2  Texas  Civ.  App.,  646;  Hunnicutt  v.  Peyton,  102  U.  S.,  333,  26 
Law  ed.,  118;  George  v.  Thomas,  16  Texas,  74;  Stroud  v.  Spring- 
field, 28  Texas,  649;  Evans  v.  Hurt,  34  Texas,  111,  and  49  Texas, 
311;  Smith  v.  Bussell,  37  Texas,  247;  Russell  v.  Hunnicutt,  70  Texas, 
660. 

A  party  who  can  call  a  witness  to  testify  should  not  be  permitted 
by  the  court  to  prove  his  declarations  and  statements  made  by  him 
to  another,  where  such  declarations  and  statements  are  self-serving 
and  would  be  within  the  rules  or  hearsay.  Nalle  v.  Gates,  20  Texas, 
319. 

A  person  to  be  in  adverse  possession  of  the  land  of  another,  his 
possession  must  be  hostile  to  the  true  owner,  and  as  to  him,  it  must 
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be  under  a  claim  of  right.  It  must  be  actual.  It  mi;ist  be  open  and 
notorious,  and  it  must  be  exclusive.  Either  element  wanting  would 
make  the  possession  not  adverse  to  the  true  owner.  Forsod  v.  6ol- 
son,  77  Texas,  668;  Chance  v.  Branch,  58  Texas,  490. 

C.  W.  Nugent  and  H.  B.  Short,  for  appellees. — That  a  naked  dis- 
seizer  owned  other  land  adjoining  the  land  that  he  held  and  claimed 
by  virtue  of  the  statute  of  limitations  of  ten  years,  would  not  pre- 
clude him  from  availing  himself  of  the  benefits  of  such  statute  under 
adverse  possession,  claim,  use  and  cultivation,  and  his  possession  of 
a  part  of  a  specific  tract,  described  by  metes  and  bounds,  not  embrac- 
ing more  than  160  acres,  would  extend  to  the  whole  of  the  tract  so 
possessed,  claimed,  used  and  cultivated,  and  he  would  not  be  re- 
stricted to  the  land  only  actually  enclosed  by  him,  especially  in  the 
absence  of  any  claim  by  him  of  any  lands  outside  of  160  acres  so 
defined.  Dawson  v.  Ward,  71  Texas,  72;  Porter  v.  Miller,  76  Texas, 
593;  Butts  v.  CaflFall,  24  S.  W.,  381;  Hodges  v.  Ross,  25  S.  W.,  976; 
McCarty  v.  Johnson,  49  S.  W.,  1099;  Giddings  v.  Fischer,  77  S.  W., 
209. 

When  a  party  is  in  possession  of  land  of  which  he  has  held  ad- 
verse possession  for  ten  years  and  claims  under  no  muniments  of  title 
or  color  of  title  which  fixes  the  boundaries  of  his  claim,  he  may, 
under  our  statutes,  assert  title  to  160  acres  without  showing  actual 
occupancy  of  the  whole,  provided  the  tract  so  claimed  embraces  the 
land  of  which  he  has  had  actual  possession,  and  provided  further, 
that  he  describes  in  his  pleading  the  160  acres  to  which  he  asserts 
title,  and  that  he  proves  upon  the  trial  that  while  occupying  a  part 
he  claimed  the  whole  of  such  160  acres  so  defined  by  him;  and  this 
does  not  constitute  an  election  or  partition  of  land  between  two  own- 
ers in  any  manner  contrary  to  our  statute,  because  no  title  ripens 
in  favor  of  the  trespasser  until  after  such  trespasser  shall  have  occu- 
pied, used,  cultivated  and  enjoyed  the  same,  claiming  such  land  by 
defined  metes  and  bounds  adversely  for  a  full  period  of  ten  years. 
Same  authorities. 

A  claim  of  land  held,  possessed  and  cultivated  by  a  trespasser  being 
one  of  tlie  essential  requirements  of  the  statute  to  enable  such  pos- 
sessor to  acquire  title,  the  question  of  such  claim  becomes  one  of  fact, 
to  be  proven  as  any  other  fact,  and  a  subsequent  holder  and  claimant 
will  not  be  restricted  to  the  former  holder  in  making  proof  of  claim 
by  such  former  holder,  and  the  statements  and  declarations  of  such 
possessor  is  one  of  the  best  evidences  of  such  claim  by  him,  and  such 
assertions  of  claim  may  be  proven  as  any  other  essential  element  of 
a  limitation  title,  and  will  be  considered  in  connection  with  posses- 
sion, use  and  cultivation,  and  not  separate  therefrom,  and  may  be 
presumed  from  actual  possession,  use,  cultivation  and  improvement. 
The  declaration  of  the  former  occupant  as  to  claim  may  be  proven 
as  res  gestae.  Whitehead  v.  Folev,  28  Texas,  286-288;  Giddings  v. 
Fischer,  77  S.  W.,  209;  Am.  &  Eng.  Encv.  of  Law,  1st  ed.,  891; 
Kennedy  v.  Wible,   11   Atl.,   98;  Webb  v.   Richardson,  42   Vt.,  465. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
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title  to  160  acres  of  land,  instituted  by  appellant.     The  cause  was " 
tried  by  jury  and-  resulted  in  a  verdict  and  judgment  for  appellees. 

The  title  to  the  land  in  controversy  was  held  by  appellant,  unlesa 
appellees  showed  title  under  the  statute  of  ten  years  limitation.  The 
evidence  satisfactorily  shows  that  appellees  and  those  under  whom 
they  claim  had  peaceable  and  adverse  possession  of  the  land  in  con- 
troversy for  a  period  of  more  than  ten  years,  cultivating,  using  and 
enjoying  the  same,  and  that  a  title  by  limitations  is  vested  in  them. 

It  appears  from  the  evidence  that  6.  W.  Whitehead,  through  whom 
appellees  claim,  owned  in  1888  a  tract  of  land  known  as  the  Jacks 
tract,  which  lies  directly  east  of  the  160  acres  of  land  sued  for,  and 
that  he,  with  full  knowledge  of  his'  boundaries,  went  upon  the  160 
acres  of  land,  which  at  that  time  belonged  to  appellant,  and  fenced 
and  improved  a  part  of  it  with  the  avowed  intention  of  perfecting  a 
title  by  limitations  to  the  specific  160  acres  of  land  which  are  in- 
volved in  this  suit.  His  possession  and  that  of  those  holding  under 
him,  among  the  number  being  appellees,  was  not  interrupted  until 
the  institution  of  this  suit  on  May  4,  1903,  a  period  of  fifteen  years. 
The  land  fenced  by  G.  W.  Whitehead  was  entirely  on  the  land  in 
controversy  and  was  not  the  projection  of  a  farm  lying  partly  on 
the  Jacks  tract  of  land.  The  south  line  of  the  land  in  controversy 
is  a  continuation  of  the  south  line  of  the  Jacks  survey  out  to  the 
west  line  of  the  former,  thence  with'  that  line  to  the  north  line  to  a 
point  that  is  reached  by  a  prolongation  of  the  west  line  of  the  Jacks 
surve}^  thence  south  to  the  said  line  and  with  it  to  the  place  of 
beginning,  which  is  the  southwest  corner  of  the  Jacks  survey.  G. 
W.  Whitehead  had  tlie  lines  mentioned  designated  and  marked  on 
the  ground  before  he  went  into  possession  in  1887  or  1888.  The  land 
was  measured  with  a  rope  and  trees  were  marked  along  it.  The  old 
marks  along  the  lines  were  found  by  a  surveyor  in   1903. 

This  is  not  a  case  of  the  extension  by  an  adjoining  owner  of  his 
farm  or  other  improvements  across  his  line  on  to  the  land  of  another, 
as  claimed  by  appellant,  but  the  case  is  one  where  the  person  owing 
a  tract  of  land  deliberately  enters  into  possession  of  the  land  of  an-  ' 

other  adjoining  his  with  the  avowed  intention  of  holding  160  acres  i 

of  land  which  he  has  designated  by  metes  and  bounds.  The  cases  of 
Bracken  v.  Jones,  63  Texas,  184,  and  Tucker  v.  Smith,  68  Texas, 
473,  have  no  applicability  to  the  case  presented  to  this  court  by  the  i 

statement  of  facts.  I 

In  the  case  of  Bracken  v.  Jones  the  contest  was  over  four  acres  j 

of  land  which  adjoined  the  tract  of  Mack  Bracken  and  which  he  had 
included  in  his  enclosure  which  he  had  ignorantly  projected  across 
his  boundary  line.  He  did  not  claim  any  of  the  adjoining  land, 
but  thought  the  four  acres  was  a  part  of  his  tract.  Under  that  state 
of  facts  the  court  very  properly  held:  'Whilst  the  true  owner  is 
chargeable  with  a  knowledge  of  the  boundaries  of  his  land,  he  can 
hardly  be  aifected  with  notice  that  a  neighbor,  who  has  encroached 
a  few  feet  upon  his  tract,  is  doing  so  for  the  purpose  of  acquiring 
title  to  six  hundred  and  forty  acres  of  it.  .  .  .  The  party  encroach- 
ing would  be  entitled  to  no  more  than  the  land  actually  occupied  by 
Vol.  LIII  Civil— 6. 
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him."  To  the  same  effect  is  the  decision  in  Tucker  >^.  Smith,  and 
the  line  of  cases  similar  thereto.  The  fact  that  the  owner  of  adjoin- 
ing land  was  the  party  endeavoring  to  obtain  title  by  limitation  to 
the  land,  if  the  facts  show  a  distinct,  open,  hostile  claim  to  the  land, 
should  cut  no  figure.  He  can  perfect  title  by  proof  of  the  same 
facts  that  would  give  title  to  any  other  claimant  to  the  land.  The 
distinction  between  the  cases  mentioned  and  one  like  that  now  under 
consideration  is  pointed  out  in  an  opinion  rendered  by  the  Court  of 
Civil  Appeals  of  the  First  District,  in  the  case  of  Davis  v.  Houston 
Oil  Company,  50  Texas  Civ.  App.,  597. 

Under  the  facts  in  this  case  the  possession  of  appellees  and  those 
under  whom  they  claim  would  not  have  given  them  title  to  160  acres 
of  land  out  of  the  tract  owned  by  appellant  without  the  exact  limits 
being  prescribed,  had  there  not  been  a  designation  of  the  lines  and 
corners  of  a  specific  160  acres.  But  the  lines  were  marked,  the 
corners  fixed  and  open  claim  made  to  the  identical  tract  of  land  sued 
for  by  appellant.  The  facts  bring  the  case  within  the  purview  of 
the  decision  in  Giddings  v.  Fischer,  97  Texas,  184,  as  to  the  descrip- 
tion of  the  land  claimed  under  limitation.  It  does  not  matter  that 
the  corners  were  not  fixed,  as  a  surveyor  might  have  done  it,  nor 
that  the  lines  were  not  run  out  in  a  very  artistic  manner;  the  land 
was  designated,  and  when  the  surveyor  surveyed  the  land  in  the  most 
approved  style  he  found  the  comers  cortectly  fixed  and  the  lines 
properly  marked. 

There  is  no  cogency  in  the  contention  that  a  naked  trespasser  can 
not,  by  entering  into  actual  possession  of  a  part  of  a  large  tract  and 
by  surveying  a  less  tract  than  the  whole  and  thereafter  using,  occu- 
pying and  claiming  it  to  such  designated  lines  and  corners,  acquire 
title  to  the  specific  land  designated  by  limitation.  Appellant  fails  to 
give  a  reason  for  its  proposition,  and  the  cases  of  Whitehead  v.  Foley, 
28  Texas,  268;  Mooring  v.  Campbell,  47  Texas,  41,  and  Bracken  v. 
Jones,  63  Texas,  187,  cited  by  it,  do  not  sustain  it.  This  case  in  its 
facts  is  stronger  than  the  case  of  Davis  v.  Oil  Co.,  hereinbefore  cited. 
In  that  case  all  that  Davis  did  to  designate  the  160  acres  and  segre- 
gate it  from  the  section  of  which  it  was  a  portion  was  to  "step  it  off,'' 
without  marking  the  lines.  The  court  held:  "He  settled  on  the 
land  with  the  intention  from  the  beginning  of  claiming  the  entire 
160  acres  and  of  maturing  his  occupancy  into  a  title  under  the  statute 
of  limitations  of  ten  years.  His  possession  was  peaceable  and  un- 
interrupted by  suit  until  the  institution  of  the  present  action.  His 
claim  to  the  land  was  known  to  his  neighbors,  but  it  does  not  appear 
that  he  gave  notice  to  anyone  or  that  they  knew  that  he  claimed  the 
identical  160  acres  to  which  he  now  sets  up  title.''  The  lower  court 
rendered  judgment  against  Davis,  which  was  reversed  by  the  Court 
of  Civil  Appeals  and  judgment  rendered  in  his  favor  for  the  identical 
160  acres  of  land  that  he  had  "stepped  off."  The  Supreme  Court 
has  approved  the  latter  judgment  by  refusal  of  a  writ  of  error. 

In  the  case  at  bar  G.  W.  Wliitehead  fenced  and  cultivated  a  part 
of  the  land  and  marked  off  and  designated  the  160  acres  claimed  by 
him.  He  gave  notice  that  he  claimed  the  identical  160  acres  sued 
for,  and  bounded  it  by  designating  corners  and  marking  the  lines,  and 
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for  fifteen  years  continuously  before  the  suit  was  instituted  the  land 
was  occupied  and  the  160  acres  claimed  by  those  in  possession.  The 
propositions  announced  in  the  Davis*  case  are  sustained  by  the  opinion 
in  the  case  of  Giddings  v.  Fischer,  herein  cited,  in  which  the  Supreme 
Court  said:  "When  a  party  is  in  possession  of  land  of  which  he  has 
held  adverse  possession  for  ten  years  and  claims  under  no  muniment 
of  title  or  color  of  title  which  fixes  the  boundaries  of  his  claim,  he 
ifiay  under  our  statute  assert  title  to  160  acres  without  showing  actual 
occupancy  of  the  whole,  provided  that  the  tract  so  claimed  embrace 
the  land  of  which  he  has  actual  possession,  and  provided  further,  that 
he  describe  in  his  pleading  the  160  acres  to  which  he  asserts  title,  and 
that  he  prove  upon  the  trial  that  while  occupjring  a  part  he  claimed 
the  whole/'  To  the  same  effect  is  the  case  of  Smith  v.  Simpson  Bank, 
decided  by  this  court  (52  Texas  Civ.  App.,  108). 

G.  W.  Whitehead,  through  whom  appellees  claim  their  title  by  pre- 
scription, went  into  possession  of  the  land*  in  1887  or  1888  after  he 
had  surveyed  it,  and  his  declarations  as  to  the  extent  of  his  claim 
were  properly  admitted  in  evidence.  The  admissibility  of  his  dec- 
larations was  not  affected  by  the  fact  that  he  was  still  living.  It  is 
stated  in  Wigmore  on  Evidence,  sec.  1778,  that  declarations  by  the 
occupant  of  land,  importing  a  claim  of  title  in  himself,  are  always 
admissible  as  verbal  parts  of  his  act  of  occupation,  serving  to  give  it 
an  adverse  color.  A  number  of  decisions  are  cited  in  support  of  the 
text,  among  the  number  being  Claremont  v.  Carlton,  2  N.  H.,  369, 
where  the  declarations  of  the  occupant  showing  the  bounds  of  the 
occupation  were  held  admissible.  Declarations  of  ownership  coupled 
with  possession  are  the  strongest  proof  of  adverse  possession  and  are 
always  admissible.  Hamage  v.  Berry,  43  Texas,  567;  Curtis  v.  Wil- 
son, 2  Texas  Civ.  App.,  646;  Ricard  v.  Williams,  20  XI.  S.,  59; 
Knight  V.  Knight  (111.),  53  K  E.,  306;  Greenleaf  Ev.,  sec.  108.  The 
declarations  of  Whitehead  were  admitted  not  as  evidence  of  title,  that 
was  -shown  by  his  possession,  but  as  declaratory  of  the  extent  of  his 
possession. 

If  there  were  any  merit  in  the  contention  of  appellant  as  to  the 
admission  of  the  declarations  of  G.  W.  Whitehead,  the  force  and 
effect  of  it  has  been  lost  by  the  same  declarations  having  been  more 
fully  and  explicitly  brought  out  on  the  cross-examination  of  the  wit- 
ness who  testified  in  regard  to  them,  than  they  were  shown  by  ap- 
pellees. Appellant  brought  out  in  detail  the  evidence  of  the  declara- 
tions of  G.  W.  Whitehead,  and  thereby  made  it  his  evidence.  The 
evidence  as  to  declarations  as  to  the  extent  of  the  bounds  of  the 
claim  were  made  in  connection  with  proof  of  the  measurement  of 
the  land  and  its  designation  by  metes  and  bounds.  No  objection  was 
urged  to  the  testimony  of  A.  H.  McGown,  who  went  into  possession 
of  the  land  in  1893,  and  testified  that  the  lines  were  shown  to  him 
and  that  he  had  claimed  the  land  within  those  bounds.  There  was 
evidence  tending  to  show  that  McGown  went  into  possession  of  tlie 
land  more  than  ten  years  before  the  suit  was  instituted.  (Eastham 
V.  Hunter,  98  Texas,  560.) 

There  is  no  merit  in  the  fifth  and  sixth  assignments  of  error.  The 
charge   correctly   informed   the  jury   that:     "If   you   believe   from   a 
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preponderance  of  the  evidence  that  the  defendants,  and  those  under 
whom  they  claim,  have  had  peaceable  and  adverse  possession  (as  those 
terms  have  been  defined)  of  the  land  described  in  the  defendants' 
answer,  claiming,  cultivating,  using  or  enjoying  the  same,  by  defined 
metes  and  bounds,  continuously  for  ten  years  before  the  filing  of 
this  suit  on  the  4th  day  of  May,  1903,  you  will  find  for  defendants." 
The  charge  was  not  on  the  weight  of  the  evidence.  The  court  fully 
defined  peaceable  and  adverse  {Possession.  Adverse  possession  was 
defined  as  "an  actual,  continuous,  notorious,  visible  and  hostile  ap- 
propriation of  the  land,  commenced  and  continued  under  a  claim  of 
riglit  inconsistent  with  and  hostile  to  the  claim  of  another,''  and  if 
appellees  claimed  the  land,  or  cultivated  the  land,  or  used  the  land, 
or  enjoyed  the  land  with  such  a  possession  for  ten  years,  they  had 
a  title  to  it.  That  was  what  the  court  told  the  jury.  The  word, 
"claiming,"  is  not  used  in  the  statute  defining  ten  years  possession, 
but  we  do  not  think  the  jury  could  have  been  misled  by  it. 

The  court  properly  excluded  testimony  of  declarations  of  G.  W. 
Whitehead,  made  long  after  he  had  parted  with  title  to  the  land  in 
controversy,  not  as  to  his  claim  on  that  land,  but  in  regard  to  a 
claim  against  another  part  of  appellant's  tract  of  land  lying  north 
of  the  Jacks  tract.  Such  testimony  had  no  bearing  whatever  on  the 
facts  of  this  case.  Independent  of  any  claims  that  G.  W.  Whitehead 
may  have  made  to  the  land  in  controversy,  the  evidence  showed  a  title 
by  ten  years  limitation  in  appellees,  and  what  he  may  have  stated 
about  claiming  another  piece  of  land  was  utterly  irrelevant  and 
could  not  have  weakened  or  impaired  appellees'  claim  to  the  land. 

There  is  no  bill  of  exceptions  found  in  the  record  raising  the  ob- 
jection to  the  remark  of  the  court  "that  the  statements  made  by  the 
parties  in  possession  of  the  land  were  the  strongest  character  of  evi- 
dence," and  consequently  there  is  nothing  upon  which  to  base  an 
assignment  of  error.  Bill  of  exceptions  Xo.  2  is  referred  to  in  the 
assignment  of  error  attacking  the  language  of  the  court,  but  there 
is  no  objection  to  anything  in  that  bill  of  exceptions  except  to  certain 
testimony,  there  being  merely  an  incidental  reference  to  the  language 
of  the  court  in  connection  with  the  admission  of  the  evidence. 

Our  conclusions  of  fact  dispose  of  the  tenth  assignment  of  error, 
which  attacks  the  sufficiency  of  the  evidence  to  sustain  a  title  by 
limitations.     The  judgment  is  affirmed. 

ON  MOTION  FOR  REHEAEINO. 

Appellant  misapprehends  the  testimony  of  A.  H.  McGown  when 
it  claims  that  he  swore  that  he  moved  on  the  160  acres  of  land  in 
controversy  in  the  fall  of  1893.  The  witness  swore  that  he  moved 
to  the  Drusilla  Jacks  place,  which  lies  adjoining  the  land  in  con- 
troversy, in  the  fall  of  1893,  but  that  he  cultivated  the  latter  land 
in  1893.  The  witness  was  living  on  the  Parden  place  during  the 
year  1893  while  he  was  cultivating  the  160  acres  in  controversy.  G. 
W.  Whitehead  was  living  on  the  Jacks  place  at  that  time,  but  Mc- 
Gown was  in  possession  of  the  160  acres.  .The  witness  said:  "I 
went  and  cultivated  the  land  in  '93,  and  I  don't  know  what  year  I 
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bought  the  Drusilla  Jacks.  The  reason  that  I  remember  this  was 
the  first  year  I  married  I  moved  down  there  and  took  possession  of 
the  crop,  and  that  was  the  year  '93.  That  was  when  I  lived  on  tlie 
Parden  place  in  '93,  and  in  that  year  I  moved  on  the  Drusilla  Jacks) 
in  the  lall,  and  made  a  crop  on  tlie  land  in  controversy  before  I 
moved  on  the  Drusilla  Jacks.  I  moved  on  the  Dnisilla  Jacks  the 
same  3*ear  that  I  made  the  crop.  I  moved  on  the  Drusilla  Jacks 
place  before  I  bought  it  from  A.  D.  Hamilton,  and  was  living  there 
at  the  time  I  bought  it  from  him.  I  don't  remember  exactly  when 
I  purchased  the  land  from  Mr.  Hamilton;  I  don't  think  it  was  long 
after  I  moved  on  the  place.^'  The  witness  may  have  been  mistaken 
as  to  when  he  obtained  a  deed  to  the  Drusilla  Jacks  place,  but  «he 
fixes  his  possession  of  the  land  in  controversy*  as  during  the  year 
1893,  by  his  marriage,  a  circumstance  which  usually  impresses  itself 
on  a  man's  mind.  We  conclude  that  in  order  to  make  a  crop  Mc- 
Grown  must  have  been  in  possession  of  the  place  before  May,  1893. 
The  motion  for  rehearing  is  overruled. 

Affirmed, 
Writ  of  error  refused. 


El  Paso  Electkic  Railway  Company  v.  William  Ryan. 

Decided  December  23,  1908. 

1. — ^Personal  Injuries — ^Pleading  of  Plaintiff — Contribntory  Negligence. 

In  an  action  for  damages  for  personal  injuries,  pleading  of  plaintiff  con- 
sidered, and  held  to  contain  nothing  which  would  indicate  prima  facie  that 
plaintiff  was  guilty  of  contributory  negligence,  and  hence  it  was  not  error  for 
the  court  to  charge  that  the  burden  was  upon  the  defendant  to  establish  such 
defense. 

2. — ^Personal  Injnrles — Contributory  Negligence — Burden  of  Proof — Charge. 

In  an  action  for  damages  for  personal  injuries,  under  an  assignment  of 
error  that  the  charge  of  the  court,  by  placing  the  burden  of  proof  on  the  de- 
fendant to  establish  its  defense  of  contributory  negligence,  excluded  from  the 
consideration  of  the  jury  the  evidence  introduced  by  the  plaintiff,  evidence 
introduced  by  the  respective  parties  compared,  and  held,  because  the  plaintiff's 
evidence  contained  nothing  which  the  defendant  had  not  proved,  the  error,  if 
anv,   was   harmless. 

3. — Personal  liljnries — ^Negligence  of  Defendant — ^Evidence. 

In  an  action  for  damages  for  personal  injuries  received  while  lying  in  an 
unconscious  condition  upon  a  public  crossing  over  a  railroad  track,  evidence 
considered,  and  held  sufficient  to  support  a  verdict  against  the  defendant  on 
the  ground  that  it  was  negligent  in  not  exercising  reasonable  care  to  keep  a 
lookout  for  pefsons  in  that  locality. 

4. — ^Railroad  Track — ^Use  by  Pnblio — Knowledge  of  Defendant — ^Eyidence. 

ETidence  considered,  and  held  sufficient  to  authorize  the  presumption  of 
fact  that  the  use  by  the  public  of  a  certain  crossing  over  a  railroad  track  was 
known  to  and  acquiesced  in  by  the  railroad  company. 

5. — Contribntory  Negligence — Partial  Intoxication — Charge. 

L^pon  the  issue  of  contributory  negligence  caused  by  partial  intoxication, 
charge  of  the  court  considered  in  a  suit  for  personal  injuries,  and  held  to 
sufficiently  submit  said  issue. 
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Appeal  from  the  Forty-first  Judicial  District,  El  Paso  County.  Tried 
below  before  Hon.  J.  M.  Goggin. 

Leigh  Clark  and  NagJe  &  Scott,  for  appellant.  Baker,  Botts,  Parker  & 
Oarwood,  of  counsel. — The  evidence  of  plaintiff  and  his  own  witnesses 
raised  the  issue  of  his  being  guilty  of  contributory  negligence,  and  re- 
quired the  court  to  charge  thereon,  and  it  was  error  to  charge  the  jury 
that  the  burden  of  proof  was  upon  defendant  to  establish  the  defense 
of  contributory  negligence,  because  such  charge  was  calculated  to  lead 
the  jury  to  believe  that  they  should  consider  only  the  evidence  offered 
by  defendant  upon  that  issue.  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Hill,  69  S. 
W.,  136;  Texas  &  P.  Ry.  Co.  v.  Reed,  31  S.  W.,  1058;  Denison  &  S. 
Ry.  Co.  V.  Carter,  70  S.  W.,  322;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Robinson, 
72  S.  W.,  70. 

Patterson  &  Wallace,  for  appellee. 

JAMES,  Chief  Justice. — llie  action  was  for  "damages,  plaintiff  al- 
leging that  defendant's  line  of  railway  runs  through  the  Fort  Bliss 
Military  Reservation,  and  where  he  received  his  injury  was  a  place  used 
by  the  soldiers  and  the  public  as  a  crossing  at  all  times  of  the  day  and 
night,  which  fact  was  known  and  acquiesced  in  by  the  defendant; 
that  in  using  said  crossing  plaintiff  fell  and  struck  his  head  on  a  rail, 
or  some  other  hard  substance,  and  was  rendered  unconscious,  ^d  while 
lying  there  he  was  struck  by  one  of  the  cars  and  his  hand  was  caught 
under  the  wheels,  or  in  some  manner  by  the  car,  and  injured  perma- 
nently. The  negligence  alleged  was  failure  to  exercise  ordinary  care  in 
keeping  a  lookout  at  that  place  to  discover  plaintiff^s  peril  and  to  avoid 
injuring  him;  that  when  he  fell  the  car  was  within  a  short  distance  of 
the  post,  and  by  means  of  the  headlight  defendant's  employees,  by  the 
exercise  of  proper  care,  could  have  seen  plaintiff  at  the  time  and  prior 
to  the  time  he  fell,  which  was  on  or  so  near  the  track  as  to  place  him  in 
great  danger  of  being  struck  by  the  car;  and  that  by  reason  of  the  fact 
that  when  he  fell  he  was  rendered  unconscious,  he  had  no  means  of 
avoiding  the  danger.  ^  There  was  a  verdict  for  plaintiff  for  $500. 

The  first  and  second  assignments  present  the  following  propositions: 

First.  "The  evidence  of  plaintiff  and  his  own  witnesses  raised  the 
issues  of  his  being  guilty  of  contributory  negligence  and  required  the 
court  to  charge  thereon;  and  it  was  error  to  charge  the  jury  that  the 
burden  of  proof  was  upon  defendant  to  establish  the  defense  of  con- 
tributory negligence,  because  such  charge  was  calculated  to  lead  the  jury 
to  believe  that  they  should  consider  only  the  evidence  offered  by  defend- 
ant upon  that  issue.'' 

Second.  "It  was  error  to  charge  that  the  burden  of  proof  was  upon 
defendant  to  establish  its  defense  of  contributory  negligence,  because 
the  facts  pleaded  by  plaintiff  are  such  as  to  establish  prima  facie  negli- 
gence on  the  part  of  plaintiff,  as  a  matter  of  law,  and  it  was  necessary 
that  he  plead  and  prove  such  other  facts  as  would  rebut  such  legal  pre- 
sumption." 

The  latter  of  these  propositions  is  clearly  not  well  taken.  There  was 
nothing  alleged  by  plaintiff  which  indicated  that  he  was  guilty  of  negli- 
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gence  either  in  being  upon  or  at  the  track  (tlie  allegations  negativing 
that  he  was  a  trespasser)  or  in  the  mere  fact  of  his  falling  down  and 
l3''ing  there  in  an  unconscious  state. 

As  to  the  former  of  these  propositions,  the  testimony  quoted  and  re- 
lied on  by  appellant  is :  "Plaintiff  as  a  witness  testified  that  he  left  the 
post  at  seven  o'clock  on  the  night  of  the  accident,  and  came  to  El  Paso, 
where  he  stayed  until  nine  o'clock,  when  he  returned  to  the  post,  which 
he  reached  about  9:25  o'clock,  and  the  accident  happened  at  about  11 
o'clock;  that  while  in  El  Paso  he  drank  four  or  five  glasses  of  beer." 
Stromberg,  a  witness  for  plaintiff,  testified  that  he  saw  plaintiff  about 
twenty  minutes  before  the  accident;  that  he  thinks  plaintiff  had  been 
drinking.  The  witness  testified  on  the  Board  of  Inquiry  that  plaintiff 
w^as  drinking,  but  sober  enough  to  attend  to  duty,  but  tliat  he  was 
drinking  and  under  the  influence  of  liquor.  That  he  would  like  to  have 
it  understood  what  he  meant  by  under  the  influence  of  liquor.  "I 
mean  that  he  was — ^had  been  drinking;  you  would  notice  that  he  had 
been  drinking."    The  above  are  all  that  appellant  relies  on. 

Stromberg  testified  that  he  saw  Ryan  twenty  minutes  before  the  oc- 
currence, when  Ryan  came  to  him  to  report  that  he  was  off  pass;  that 
he  appeared  to  be  sober  at  the  time ;  that  he  talked  to  him,  and  had  all 
the  senses  at  the  time;  that  he  was  sober  as  far  as. his  ability  to  take 
care  of  himself  was  concerned. 

We  see  nothing  in  the  testimony  adduced  by  plaintiff  that  would 
prove  or  imply  that  plaintiff's  injury  was  due  to  his  own  negligence. 

The  same  facts  were  developed  by  the  witnesses  for  defendant.  The 
post  surgeon  testified  for  defendant  that  when  he  went  to  Ryan,  as  he 
was  lying  near  the  car  track,  that  the  latter  acted  like  a  man  who  had 
been  drinking  some;  that  he  did  not  see  him  walk,  but  his  manner  and 
talk  indicated  that  he  had  been  drinking;  that  he  judged  he  had  been 
drinking  from  the  way  he  talked ;  that  he  never  saw  him  drinking  any. 
The  Lieutenant  testified  for  defendant  that  Ryan  appeared  to  have  been 
drinking — that  he  smclled  whiskey  on  him;  that  he  asked  Ryan  what 
he  was  doing  there  by  the  track,  and  he  said :  "I  was  coming  from  over 
in  that  direction,"  pointing  towards  the  direction  where  lots  of  soldiers 
go,  towards  Ford's  saloon,  and  "it  has  been  a  long  time  ago,  so  I  don't 
remember  whether  I  remember  the  exact  words,  but  he  said  something 
about  feeling  sick  and  dizzy  and  laid  down  there  and  went  to  sleep. 
.  .  .  I  am  willing  to  swear  I  smelt  whiskey."  Another  witness  testi- 
fied for  defendant  that  he  smelt  whiskey  around  there,  but  whether  it 
was  the  injured  man  or  some  other  people  around  there  he  couldn't 
say,  but  he  was  very  close  to  the  man  and  certainly  detected  the  odor  of 
whiskey. 

We  have  stated  this  testimony  merely  to  show  that  it  embodied  in 
substance  everything  that  plaintiff  and  his  witness  had  testified  to,  and 
in  addition  facts  which  went  to  show  that  he  had  been  drinking  whis- 
key, and  was  so  under  the  influence  of  liquor  that  it  caused  him  to  lie 
down  and  go  to  sleep  upon  or  at  the  track.  Plaintiff  denied  making  the 
statement  to  the  Lieutenant. 

Appellant  cites  the  case  of  Texas  &  Pac.  Ry.  v.  Reed,  88  Texas,  4i7, 
and  Gulf,  C.  &  8.  F.  Ry.  v.  Hill,  95  Texas,  629,  where  a  charge  such  as 
this  one  on  contributory  negligence  was  held  to  be  erroneous  because  it 


88  Texas  Civil  Appeals  Reports,  Vol.  53.       [December, 

was  calculated  to  lead  the  jury  to  consider  alone  the  evidence  offered  by 
the  defendant  on  that  issue.  But  we  apprehend  that  this  is  not  so,  un- 
less plaintiff^s  evidence  adds  something  more  going  to  show  his  con- 
tributory negligence,  which  the  jury  might  be  misled  from  considering. 
That  plaintiff  had  been  drinking,  and  that  this  was  apparent  from  the 
way  he  talked,  was  shown  by  the  testimony  produced  by  defendant,  as 
well  as  by  that  introduced  by  plaintiff.  This  fact  and  this  testimony 
the  jury  could  not  have  overlooked  in  proceeding  upon  the  instruction. 

In  regard  to  the  third  assignment  we  find,  as  facts  involved  in  the 
testimony  and  in  deference  to  the  jury's  finding,  that  plaintiff's  version 
of  the  occurrence  is  not  an  impossible  one;  that  the  jury  were  warranted 
in  finding  contrary  to  the  testimony  of  Lieutenant  Miller;  that,  al- 
though the  accident  took  place  in  the  night,  the  situation  was  such  that 
reasonable  care  was  required  of  those  operating  the  car  to  keep  a  lookout 
for  persons  at  this  locality,  and  that  by  means  of  the  headlight  plaintiff's 
danger  would  have  been  observed  and  avoided  had  such  care  been  taken; 
that  plaintiff  was  not  a  trespasser;  that  the  place  had  been  in  use  as  a 
crossing  in  such  manner  and  for  such  time  as  required  such  care;  and 
that  the  accident  was  not  due  to  plaintiff's  being  intoxicated. 

The  fourth  complains  of  the  refusal  to  charge  that  there  was  no  evi- 
dence that  the  use  of  the  track  at  or  near  the  place  of  accident  as  a  path- 
wav  for  soldiers  and  citizens,  or  if  it  was  so  used  that  it  was  with  the 
knowledge,  consent  or  acquiescence  of  defendant  Xhe  proposition  ad- 
vanced is  that  there  was  no  evidence  that  such  use  was  with  the  know- 
ledge, consent  or  acquiescence  of  the  defendant,  and  the  jury  should 
have  been  instructed  not  to  consider  the  evidence  as  to  such  use  as 
authorizing  plaintiff  to  use  the  track. 

The  testimony  was,  in  our  opinion,  sufficient  to  authorize  the  pre- 
sumption of  fact  that  the  use  was  known  to  and  acquiesced  in  by  de- 
fendant. A  witness  testified  that  the  place  was  used  generally  by  men 
that  came  up  in  the  evening  and  talked  down  across  the  railroad  track 
to  go  over  to  a  saloon  across  the  track ;  that  he  could  not  state  to  what 
extent  it  was  used;  that  it  was  used  something  like  a  public  thorough- 
fare. 

Another  testified:  "That  track  from  the  guard  house  or  car  station 
down  to  the  Rock  Island  Station  is  used  considerably — that  is,  I  mean 
going  up  and  down.  It  is  used  at  night  generally.  Soldiers  frequently 
use  this  track  where  Mr.  Ryan  got  hurt,  walking  down  there.  They  use 
it  a  great  deal,  the  men  do,  to  go  down  to  catch  the  street  car  at  the 
Rock  Island  crossing.'* 

Plaintiff  testified:  "There  is  no  other  opening  in  the  barbed  wire 
fence  except  where  the  street  car  crosses  it,  that  I  have  ever  seen.  When 
the  men  want  to  take  the  car  at  the  Rock  Island  crossing  they  walk  down 
the  railway  track  to  the  crossing  from  the  guard  house,  and  in  coming 
back  they  walk  up  the  track.  They  have  been  doing  this  ever  since  I 
have  been  there,  since  the  17th  of  June,  1907.'*  The  trial  took  place 
April  22,  1908.  The  accident  took  place  inside  of  the  reservation.  The 
question  was  one  of  fact  which  the  court  could  not  properly  deal  with 
otherwise. 

The  fifth  assignment  fails  with  the  fourth. 

The  sixth  complains  of  the  refusal  of  tlie  following  charge: 
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"The  evidence  shows  that  at  the  time  of  the  accident  to  plaintiff  he 
had  been  drinkjng;  now,  you  are  charged  that  if  you  believe  from  the 
evidence  that  the  plaintiff  at  said  time  was  not  intoxicated,  but  that  the 
effect  of  the  beverage  he  had  drunk  upon  him  was  ^ch  as  to  place  him 
in  such  a  condition,  or  to  cause  him  to  get  into  such  a  condition,  if  any, 
that  he  put  himself,  or  fell,  in  such  a  way  upon  or  near  the  track  of  the 
defendant  as  to  be  injured  by  one  of  defendant's  cars,  and  that  but  for 
such  effect,  if  any,  of  what  he  had  drunk,  he  would  not  have  fallen  or 
otherwise  got  into  such  place  of  danger  as  to  be  tliereby  injured,  then,  in 
such  event,  you  will  return  your  verdict  for  the  defendant." 

The  proposition  is  that  the  jury  might  have  concluded  that  plaintiff 
was  not  intoxicated,  and  yet  have  believed  that  but  for  the  beverage  he 
had  drunk  he  would  not  have  been  injured,  and  it  was  the  right  of  the 
defendant  to  have  this  theory  of  its  defense  presented  to  the  jury. 

If  plaintiff  was  not  intoxicated,  intoxication  had  nothing  to  do  with 
the  accident.  If  he  was  partially  intoxicated,  as  the  requested  charge 
would  imply,  so  as  to  render  him  reckless  or  negligent,  he  was  intoxi- 
cated to  that  extent,  and  the  following  charge  given  by  the  court,  at  de- 
fendant's request,  amply  covered  the  matter:  "If  you  believe  from  the 
evidence  that  at  the  time  of  the  accident  to  plaintiff  he  was  in  a  state  of 
intoxication,  and  that  such  state  of  intoxication,  if  any,  placed  him  in 
such  a  condition  that  he  was  unable  and  failed  to  exercise  the  care  and 
caution  that  a  reasonably  prudent  person  would  have  exercised  to  have 
avoided  injury  to  himself  under  similar  circumstances,  and  that  by  rea- 
son of  such  condition,  if  any,  he  was  injured,  then  in  such  event  you  will 
find  for  the  defendant."    Judgment  aflBrmed. 

Affirmed 


C.  H.  McCULLOUGH  V.  P.  Q.  EUCKER  ET  AL. 

t 

Decided  December  23,  1008. 

1. — ^Vendor  and  Vendee — ^Default  in  Payment — Snlt  to  Rescind — Offer  to  Per- 
form. 

A  rescission  of  an  executory  contract  for  the  sale  of  land,  for  default  in 
the  payment  of  the  balance  of  the  purchase  money,  will  be  denied  the  vendor, 
unless  strong  countervailing  equities  exist  in  his  favor,  when  a  part  of  the 
purchase  money  has  been  paid  by  the  vendee  or  permanent  and  valuable  im- 
provements have  been  placed  on  the  land  by  him  or  by  purchasers  under  him, 
and  the  vendee  brings  into  court  after  stiit  filed  and  offers  to  pay  the  balance 
of  the  purchase  money  due,  with  costs  of  suit. 

S. — Same — Cases  Followed  and  Biscnssed. 

The  case  of  Moore  v.  Giesecke,  76  Texas,  543,  followed.  Fristoe  v.  Blum, 
92  Texas,  76;  Waggoner  v.  Flack,  92  Texas,  663,  and  Standifer  v.  Wilson,  93 
Texas,  232,  discussed. 

9. — ^Vendor  and  Vendee — Specific  Performance — ^Equities  of  Vendor — ^Pleading. 

An  executory  contract  for  the  sale  of  farm  land  expressly  gave  the  vendor 
the  right  to  retain  possession  of  the  land  until  the  purchase  money  was  paid 
in  full;  in  a  suit  by  the  vendor  for  a  rescission  of  the  contract,  because  of 
the  refusal  of  the  vendee  to  pay  the  balance  of  the  purchase  money,  the  vendee 
upon  the  eve  of  trial  tendered  the  balance  due,  and  prayed  for  specific  perform- 
ance of  the  contract  of  sale;  the  vendor  answered  that  after  default  by  the 
▼endee  in  the  payment  of  the  money  and  an  express  refusal  by  him  to  perform 
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the  contract,  he  (the  vendor)  had,  at  great  expense,  put  the  land  in  cultivation 
and  planted  a  crop  thereon  which  was  then  growing.  Held,  first,  that  such 
pleading  of  his  aquity  by  the  vendor  was  sufficient,  and  the  court  erred  in  sus- 
taining an  exception  to  the  same;  and,  secondly,  that  the  vendor's  eauity  was 
such  as  required  protection  by  the  decree  of  the  court,  and  that  a  decree  for 
specific  performance  of  the  contract  with  immediate  delivery  of  possession  of 
the  land,  together  with  the  crop  growing  thereon,  to  vendee,  would  have  been 
unjust. 

4. — Vendor  and  Vendee— BeaeisaioB — Sale  hj  Vendee— Immaterial  Testimony. 

Testimony  as  to  the  profit  received  by  a  vendee  of  land  upon  a  sale  by  him 
to  a  third  party,  is  irrelevant  and  immaterial  in  a  suit  by  the  first  vendor  to 
rescind  the  contract  of  sale  for  the  nonpayment  of  the  purchase  money. 

5. — Same — Same — ^Broker — Qood  Taitb. 

After  a  broker,  or  land  agent,  had  effected  a  sale  of  land  he  acquired  from 
the  vendee  an  interest  in  the  land  and  assumed  a  proportionate  part  of  the 
unpaid  purchase  money;  in  a  suit  by  the  original  owner  against  the  vendee 
and  the  broker  to  rescind  tbe  sale  because  of  default  in  paying  the  balance  of 
the  purchase  money,  it  was  not  reversible  error  to  permit  the  broker  to  testify 
that  he  made  the  sale  for  the  plaintiff  in  good  faith. 

6. — Same — Same — ^Immaterial  Teatlmony. 

Where,  in  a  suit  to  rescind  an  executory  contract  for  the  sale  of  land  for 
default  in  the  payment  of  the  purchase  money,  the  vendee  tenders  the  money 
in  court  and  asks  for  specific  performance  of  the  contract,  testimony  that  the 
vendee  obtained  the  money  from  a  party  to  whom  he  had  bargained  and  expected 
to  sell  the  land,  was  irrelevant  and  immaterial. 

7. — Same — Sama — ^Pleading — ^Decree. 

In  an  action  for  the  rescission  of  an  executory  contract  for  the  sale  of 
land  the  defendant  paid  into  court  the  balance  of  the  purchase  money  due 
the  plaintiff,  and  prayed  for  general  relief;  there  was  a  general  verdict  for 
the  defendants.  Held,  that  under  the  pleadings  the  court  was  authorized  to 
render  a  decree  that  the  clerk  pay  over  to  plaintiff  the  money  tendered  by 
defendant;  that  the  plaintiff  take  nothing  by  his  suit  for  rescission;  that  de- 
fendant recover  of  plaintiff  the  title  and  possession  of  the  land,  and  that  plain- 
tiff recover  of  defendant  the  costs  incurred  to  the  date  when  the  money  was 
deposited  in  court,  and  that  defendant  recover  the  costs  thereafter  incurred. 

Appeal  from  the  Fifty-seventh  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  A.  \V.  Seeligson. 

Henry  E.  Vernor,  for  appellant. — To  escape  the  result  of  a  rescission 
of  an  executory  contract  legally  exercised  by  the  party  not  in  default, 
the  party  in  default  must  assert  'and  prove  a  sufficient  and  reasonable 
excuse  for  his  failure,  which  equity  will  uphold.  Moore  v.  Qiesecke,  76 
Texas,  543;  State  v.  Snyder,  18  S.  W.,  109;  McCartv  v.  Moorer,  50 
Texas,  290;  McCord  v.  Ilames,  85  S.  W.,  242;  Hamblen  v.  Folts,  70 
Texas,  134. 

Where  the  remedy  of  rescission  is  resorted  to,  based  on  the  vendee's 
failure  and  refusal  to  comply  with  the  terms  of  sale,  in  the  absence  of 
manifest  injustice,  the  vendor  is  not  required  to  offer  back  the  amount 
vendee  has  paid.  Herman  v.  Gieseke,  33  S.  W.,  1009;  First  Nat.  Bank 
V.  Jackson,  40  S.  W.,  834;  Crouch  v.  Johnson,  27  S.  W.,  9:  White  v. 
Cole,  29  S.  W.,  1150. 

A  tender  of  the  amount  called  for  in  the  note  comes  too  late  after 
rescission  legally  exercised  and  due  notice  given  and  the  absolute  re- 
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fusal  of  defendants  to  pay  same^  declaring  that  the  demand  of  plaintiff 
for  attorney  fees  made  its  payment  by  them  prohibitory.  And  there- 
after the  sole  remedy  of  defendants  against  plaintiff  was  one  for  dam- 
ages, by  reason  of  his  having  adopted  rescission  as  his  remedy.  Cali- 
cote  V.  Spencer,  25  Texas  Sup.,  149. 

The  trial  court  erred  in  allowing  the  defendant  Josey  to  testify  as  to 
"good  faith*'  and  the  conclusions  of  the  witness,  instead  of  requiring 
him  to  state  the  facts  upon  which  said  conclusion  was  based  as  to 
whether  he  acted  in  good  faith  or  no  as  plaintiff's  agent  in  making  the 
sale  specified.  Defendant  Josey  had  acted  as  broker  for  plaintiff  in 
making  the  sale  to  Bucker  and  Oppenheimer.  Afterwards  he  took  a 
deed  from  them  for  one-third  interest  and  contracted  to  assume  to  pay 
one-third  of  the  purchase  money.  While  on  the  stand  he  was  asked  if 
the  sale  was  made  by  him  in  "good  faith.*'  The  objection  was  made 
and  overruled  that  his  affirmative  answer  was  purely  an  expression  of 
opinion. 

The  trial  court  erred  in  allowing  the  defendants  Josey,  Eucker  and 
Oppenheimer  to  testify  as  to  what  was  designated  as  a  financial  panic 
coming  upon  the  country,  and  allowing  the  witness  Bennet  to  testify 
as  to  the  rules  of  those  banks  in  the  Clearing  House  Association,  during 
said  alleged  panic,  without  showing  that  said  defendants  were,  by  reason 
of  said  panic  and  rules  of  the  banks  associated,  prevented  from  com- 
plving  with  their  contract  to  pay  plaintiff  the  amount  of  the  note  when 
due.    Lanier  v.  Faust,  16  S.  W.,  994. 

W,  0.  McFarland,  8.  C.  Eldredge  and  Don  A.  Bliss,  for  appellees. — 
A  court  of  equity  will  not  permit  a  vendor  in  an  executory  contract  to 
disaffirm  it  for  nonpayment  of  purchase-money  notes  when  the  vendee 
is  willing  to  complete  payment  and  the  vendee  has  already  received  part 
of  the  purchase  money.  Terrill  v.  Dewitt,  20  Texas,  257;  Thomas  v. 
Beaton,  25  Texas  Sup.,  318;  State  v.  Snyder,  66  Texas,  698;  Walker  v. 
Emerson,  20  Texas,  711;  Hamblen  v.  Folts,  70  Texas,  132;  Hild  v. 
Linne,  45  Texas,  476. 

JAMES,  Chief  Justice. — The  plaintiff  (appellant)  filed  petition 
against  P.  G.  Rucker,  J.  Oppenheimer  and  N.  L.  Josey,  alleging  that 
on  or  about  March  1,  1907,  he,  joined  by  his  wife,  entered  into  an  ex- 
ecutory contract  with  Rucker  and  Oppenheimer  to  sell  and  convey  them 
certain  land,  in  consideration  of  $1,500  cash  then  paid  and  $9,505  to 
be  paid  on  November  1,  1907,  provided  plaintiff  was  to  retain  possession 
of  the  land  until  said  latter  sum  was  paid,  for  the  payment  of  which 
sum  a  vendor's  lien  note  was  taken  therefor,  and  plaintiff  was  to  convey 
the  land  upon  said  terms  and  conditions.  That  in  pursuance  of  said 
contract  plaintiff  and  his  wife  executed  a  deed  retaining  the  vendor's 
lien  and  stipulating  that  the  defendant's  right  and  title  should  be  subor- 
dinate to  plaintiff's  superior  title  and  should  become  absolute  only  when 
said  contract  should  be  fully  performed  by  defendants. 

That  when  said  note  became  due  plaintiff  promptly  had  it  presented 
to  Bucker  and  to  Oppenheimer  for  payment,  which  was  refused,  and 
both  failed  to  comply  with  the  terms  of  said  executory  contract.  That 
since  said  note  became  due  plaintiff  has  used  every  reasonable  endeavor 
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to  induce  defendants  to  pay  same  or  to  execute  a  release  to  plaintiff 
from  said  recorded  deed,  to  no  avail,  defendants  failing  and  declining 
to  do  either,  whereupon  prior  to  January  1,  1908,  plaintiff  notified 
them,  from  and  after  said  date,  they  being  then  still  in  default,  plaintiff 
would  resume  full  title  to  said  land  and  assert  his  superior  title  thereto. 

That  said  vendees,  when  they  entered  into  the  contract,  did  not  ex- 
pect or  intend  to  pay  for  said  land  from  any  other  source  than  from  the 
resale  of  same  by  them,  and  in  fact  the  contract  was  entered  into  and 
made  with  that  end  only  in  view,  and  therefore  it  amounted  to  an  op- 
tion only,  which  was  to  and  did  terminate  and  cease  on  November  1, 
1907. 

That  plaintiff  proffers  the  note  for  cancellation,  and  now  offers,  as  he 
has  often  before  offered,  to  release  defendants  therefrom.  That  the 
registration  of  said  deed,  and  defendants'  refusal  to  release  to  him  the 
land,  create  a  cloud  upon  his  title  which  he  prays  to  be  removed  by  the 
judgment  of  the  court,  and  the  same  otherwise  damages  plaintiff  in  the 
sum  of  $2,000,  which  by  reason  of  the  premises  defendants  have  become 
liable  to  pay  plaintiff.  That  N.  L.  Josey  claims  some  interest  in  the 
property  through  Eucker  and  Oppenheimer.  The  prayer  is  for  the 
damages  and  costs,  for  the  removal  of  the  cloud  upon  his  title,  and  gen- 
eral relief. 

Defendants  excepted  to  the  petition  for  want  of  equity,  and  because 
it  did  not  tender  back  the  $1,600,  and  pleaded  the  making  of  the  deed, 
retaining  the  vendor^s  lien  and  the  note,  and  that  prior  to  November  1, 
1907,  a  severe  financial  panic  came  upon  the  country  which  rendered  it 
impossible  to  procure  any  money  except  the  sum  of  $3,000  which  de- 
fendants offered  to  pay  to  plaintiff,  but  he  refused  to  accept  anything 
but  full  payment.  The  said  panic  was  so  severe  that  none  of  the  banla 
would  pay  on  deposits  except  an  amount  not  exceeding  $50  in  any  one 
day,  whereby  defendants  were  rendered  unable  to  pay  all  of  said  money, 
all  of  which  facts  were  well  known  to  plaintiff. 

That  on  April  28,  1908,  plaintiff  being  absent,  defendants  tendered 
to  Henry  E.  Vernor,  Esq.  (who  had  the  note  for  plaintiff),  the  full 
amount  of  said  note,  including  principal,  interest  to  that  date,  and  at- 
tornev's  fee,  and  the  costs  of  court  incurred  in  this  cause.  That  Mr. 
Vernor  had  authority  to  collect  said  note,  and  defendants  had  no  notice 
whatever  of  any  revocation  of  such  authority  until  they  made  said 
tender  to  him,  when  they  were  informed  by  him  that  he  had  no  authority 
to  accept  payment  of  the  note  and  that  he  was  employed  by  plaintiff  to 
simply  bring  a  suit  to  remove  cloud  from  his  title.  That  defendants 
now  offer  to  make  payment  in  full  as  aforesaid,  and  that  it  would  be 
inequitable  and  unjust  to  allow  plaintiff,  under  the  circumstances  de- 
tailed, to  have  a  rescission  of  the  contract;  and  they  further  allege  that 
plaintiff  has  never  suffered  any  damage  or  injury  by  reason  of  the  de- 
fault of  defendants,  but  on  the  contrary  has  had  possession  and  use  of 
the  land  as  well  as  of  the  cash  payment  made  by  defendants. 

To  the  answer  plaintiff  filed  his  supplemental  petition  containing  ex- 
ceptions (which  were  overruled),  and  containing  a  general  denial,  and 
a  special  denial  that  the  panic  had  anything  to  do  with  the  default,  and 
alleges  that  defendants  entered  into  the  contract  depending  solely  upon 
the  enhancement  in  value  of  the  property  and  their  ability  to  dispose  of 
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the  same^  in  order  to  meet  the  note^  they  being  land  brokers  and  specu- 
lators by  calling,  and  were  without  other  resources  than  property  bought 
for  speculation;  that  the  property  has,  since  the  default,  greatly  en- 
hanced in  value,  and  defendants  are  attempting  to  sell  it  at  an  advance 
of  several  thousand  dollars  to  or  through  Judge  Don  A.  Bliss  and  Mr. 
Light,  who  plaintiff  alleges  made  the  tender  alleged  by  defendants,  who 
stated  that  they  were  furnishing  the  money  represented  by  the  tender,  it 
being  a  part  of  the  price  they  were  going  to  pay  defendants  for  their, 
equity,  if  the  latter  should  be  adjudged  to  have  any. 

That  after  the  default  defendants  came  to  Mr.  Vernor,  who  then  had 
the  note  for  settlement  and  adjustment,  and  informed  him  that  they 
were  unable  to  pay  the  balance,  and  in  no  event  would  pay  the  at- 
torney's fee  stipulated  in  the  note,  whereupon  they  were  informed  by 
him  that  unless  the  note  was  discharged  in  full  by  January  1,  1908,  he 
would  institute  a  suit  for  the  land  to  clear  the  title  thereto,  and  the  sale 
would  then  be  rescinded  by  McCuUough,  whereupon  they  besought  him 
to  delay  the  suit  for  a  short  time  and  proposed  that  they  would  reconvey 
the  land  on  condition  that  they  be  given  an  option  on  the  land  for  six 
months  from  January  1,  1908,  and  all  this  plaintiff  was  willing  to  do, 
but  upon  the  preparation  of  papers  to  this  end,  defendants  refused  to 
execute  them  and  told  Mr.  Vernor  to  go  ahead  with  the  suit.  That  the 
oflEer  to  pay  at  this  time  comes  too  late. 

That  after  January  1,  1908,  plaintiff,  with  the  knowledge  of  defend- 
ants, cleared  the  land  for  cultivation  and  planted  a  crop  at  great  ex- 
pense, without  which  it  would  be  dead  property,  and  plaintiff  could  not 
now  yield  possession  without  great  loss,  to  wit,  the  sum  of  $2,000 ;  and 
by  a  trial  amendment  this  matter  was  more  specifically  entered  into. 
The  verdict  and  decree  were  for  defendants. 

The  assignments  from  one  to  five  complain  of  the  overruling  of  the 
many  special  exceptions  to  the  answer.  The  propositions  are,  that  after 
a  rescission  by  the  vendor  who  is  not  in  default,  the  vendee  who  is  in 
default  must  plead  and  prove  a  sufficient  excuse  in  equity  for  his  failure 
to  perform ;  also,  in  such  a  case,  the  vendor  is  not  required  to  offer  back 
the  amount  the  vendee  has  paid,  in  the  absence  of  manifest  injustice; 
also,  that  the  excuse  must  not  only  be  pleaded,  but  it  must  be  a  sufficient 
reason  and  complete  in  itself ;  and  the  plea  fails  to  show  when  the  panic 
referred  to  was  relieved,  and  but  for  it  they  were  ready,  willing  and 
able  to  pay  plaintiff  before  January  1,  1908. 

The  sixth  assignment  complains  of  the  overruling  of  a  special  excep- 
tion to  that  part  of  the  answer  alleging  a  tender  to  Henry  E.  Vernor, 
for  the  reasons  that  it  was  not  a  tender  to  plaintiff,  and,  if  otherwise 
proper  and  legal,  it  came  too  late,  being  after  the  filing  of  the  suit  and 
after  answer,  and  after  plaintiff  had  rescinded  the  sale ;  and  also  for  the 
reason  that  it  came  too  late,  coming  after  plaintiff  had  given  notice  of 
the  rescission  and  after  defendants  had  absolutely  refused  to  pay  the 
note,  declaring  that  the  addition  of  attorney's  fees  made  its  payment  by 
them  prohibitory,  and  thereafter  the  sole  remedy,  if  any,  of  defendants 
against  plaintiff,  was  one  for  damages  by  reason  of  his  having  adopted 
rescission  as  his  remedy. 

The  seventh  assignment  relates  likewise  to  an  overruled  exception, 
and  appellant  under  it  makes  this  proposition:   ^'If  the  right  of  rescis- 
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sion  was  improperly  exercised,  or  was  unjust  and  inequitable,  the  facts 
rendering  it  such  must  be  stated  in  defendants^  plea.^' 

According  to  the  views  entertained  by  us,  the  fact  that  defendants  in 
the  course  of  the  proceeding  tendered  the  amount  of  the  note  with  in- 
terest, attorney's  fee  and  costs,  was  sufficient  of  itself  to  defeat  the  re- 
lief prayed  for  by  plaintiff,  and  renders  the  above  propositions  imma- 
terial. 

The  uncertainty  that  existed  in  the  cases  prior  to  the  opinion  in  Moore 
V.  Giesecke,  76  Texas,  543,  the  Supreme  Court  undertook  to  relieve  by 
reviewing  a  number  of  the  prior  opinions  and  declaring  the  rules  on  this 
subject  as  deduced  therefrom.  In  the  first  place,  we  understand  from 
it  that  it  is  immaterial,  so  far  as  the  vendee's  right  to  set  up  or  avail 
himself  of  equities  is  concerned,  whether  the  proceeding  be  an  action  at 
law  by  the  vendor  to  recover  the  land,  or  in  the  form  of  a  suit  in  equity, 
such  as  it  is  here.  Also,  as  stated  in  said  opinion,  that  'Vhen  a  suit  for 
the  recovery  back  of  the  land  has  been  brought,  where  any  portion  of 
the  purchase  money  has  been  paid,  or  where  valuable  and  permanent 
improvements  have  been  placed  on  the  land  by  the  vendee  or  by  pur- 
chasers under  him,  and  the  defendant  when  sued  brings  into  court  and 
offers  to  pay  the  balance  of  the  purchase  money,  with  costs  of  suit,  un- 
less there  exist  strong  countervailing  equities,  the  money  ought  to  be  re- 
ceived and  a  recovery  of  the  land  denied.''  Inasmuch  as  defendants 
brought  the  money  into  court,  the  above  rule  comes  directly  into  appli- 
cation, and  the  other  rules  announced  in  said  opinion  as  applying  where 
the  vendee  does  not  seek  to  perform  are  not  involved.  See  also  White  v: 
Cole,  9  Texas  Civ.  App.,  277. 

The  principles  as  announced  in  Moore  v.  Giesecke  have  not  been 
changed  by  any  subsequent  cases,  unless  what  was  decided  in  Fristoe  v. 
Blum,  92  Texas,  76 ;  Waggoner  v.  Flack,  92  Texas,  633,  and  Standifer 
V.  Wilson,  93  Texas,  232,  is  construed  to  liave  that  effect.  Although 
there  are  expressions  to  be  found  in  said  opinions  which  look  that  way, 
it  is  not  believed  that  the  Supreme  Court  intended  by  them  to  over- 
rule what  had  been  held  in  Moore  v.  Giesecke  and  other  cases.  It  is  not 
reasonable  to  suppose  that  it  would  have  abrogated  so  important  a  de- 
cision, one  in  which  that  court  carefully  reviewed  the  seemingly  con- 
flicting cases  and  undertook  to  deduce  and  declare  what  were  the  true 
rules  for  the  guidance  of  the  profession  thereafter,  without  some  refer- 
ence to  these  cases. 

The  eighth  assignment  complains  of  the  sustaining  of  this  special  ex- 
ception : 

They  (defendants)  '^except  to  so  much  of  said  supplemental  petition 
as  alleges  that  he  (plaintiff)  has  incurred  great  expense  and  has  been 
damaged  in  a  large  amount,  because  it  is  nowhere  alleged  what  the  par- 
ticulars of  said  expenses  are  nor  how  incurred,  nor  the  amount  thereof, 
nor  to  whom  paid,  whereof  these  defendants  are  not  notified  as  to  what 
they  have  to  meet,  so  that  they  can  be  prepared  with  their  proof." 

The  ninth  and  tenth  are  that  the  court  erred  when  the  evidence  was 
being  taken,  in  then  holding  that  the  above  special  exception  applied  to 
the  whole  of  paragraph  7  of  the  supplemental  petition  instead  of  to 
only  a  portion  of  it. 

The  above  and  succeeding  assignments,  Nos,  11,  12,  13,  14  and  16, 
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all  proceed  upon  the  idea  that  plaintiff  had  the  right  to  prove,  as  a 
countervailing  equity,  the  fact  that  after  January  1,  1908,  he,  "with  de- 
fendants' knowledge,  had  the  land  broken  up  and  planted  in  appropriate 
crops  which  are  now  growing,'*  and'  the  expense  he  had  incurred  in  re- 
spect thereto.  The  evident  purpose  of  such  pleading  and  proof  was  to 
show  that  plaintiff  could  not  surrender  the  property  at  that  time  and 
under  those  circumstances  without  a  great  loss.  The  trial  took  place 
early  in  May,  1908.  The  supplemental  petition  in  which  said  paragraph 
7  occurred,  which  stated  that  the  crops  were  then  growing,  was  filed 
just  previous  to  the  trial. 

The  court  erred  in  sustaining  the  exception  mentioned  in  the  eighth 
assignment  and  in  striking  out  the  seventh  paragraph  of  the  supple- 
mental petition.  We  think  it  was  necessary  for  plaintiff  to  plead  any 
countervailing  equity  he  had,  but  we  think  also  that  the  said  paragraph 
was  a  sufficient  pleading  of  an  equity.  It  alleged  that  plaintiff  had,  at 
great  expense,  planted  crops  on  the  land  which  were  then  growing.  It 
was  alleged,  and  is  not  denied,  that  plaintiff  had,  under  the  contract, 
the  right  of  possession  of  the  land  until  defendants  performed  what  the 
contract  required  of  them,  which  right  would  include  the  use  of  the 
property.  This  was  a  farm,  and  until  defendants  complied  with  the  con- 
tract plaintiff  was  entitled  to  use  it  as  such.  Accordingly,  he  ploughed 
and  planted  crops  after  defendants  had  defaulted  and  after  they  had 
announced  that  they  were  not  able  to  pay  the  note  according  to  its  terms. 
Plaintiff  may  be  said  to  have  filed  this,  suit  with  every  reasonable  expec- 
tation that  defendants  would  not  comply,  and  that  he  would  obtain 
the  relief  prayed  for  in  this  proceeding.  Now,  before  the  crops  thus 
planted  had  matured,  defendants  came  in  with  the  money.  A  decree 
for  defendants,  at  that  time,  for  the  land,  would  have  had  the  effect  of 
giving  them  the  crops  thereon.  We  think  this  result  would  have  been 
manifestly  unjust  under  the  circumstances.  We  do  not  mean  to  say  that 
the  facts  pleaded  by  plaintiff  in  said  paragraph  7  should  have  had  the 
effect  of  absolutely  defeating  defendants'  right  to  the  land  upon  pay- 
ment of  the  balance  of  the  purchase  price  of  the  land,  but  that  plaintiff 
was  entitled  to  have  himself,  by  the  decree,  protected  in  some  way  against 
loss  in  respect  to  the  crops  that  were  then  growing  on  the  land,  and 
against  defendants  reaping  the  benefit  of  the  expense  he  had  incurred  in 
respect  thereto. 

'  The  allegations  in  said  paragraph  7,  viz. :  That  since  January  1st  he 
has  had  the  land  broken  up  and  planted  in  appropriate  crops,  which  are 
now  growing,  at  great  cost  and  expense  to  plaintiff,  were  a  sufficient 
pleading  of  the  matter.  The  items  of  the  expense  were  not  essential  to 
such  plea ;  and,  besides,  plaintiff  did  not  have  to  plead  his  evidence.  The 
court  erred  in  sustaining  the  exception,  and  in  striking  out  the  para- 
graph, and  in  refusing  to  admit  evidence  in  support  of  it. 

It  appears  that,  after  the  court  had  so  ruled,  plaintiff  filed  a  trial 
amendment  setting  forth  the  items  of  expense.  Defendants  then  claimed 
surprise,  and  asked  for  a  postponement  or  continuance,  which  the  court 
was  about  to  allow,  when  plaintiff  withdrew  the  trial  amendment,  and 
undertook  afterwards  to  introduce  the  evidence  upon  the  ground  that 
he  was  entitled  to  do  so  for  the  reason  that  defendants  had  pleaded  that 
''plaintiff  has  never  suffered  any  damage  or  injury  whatever  by  reason 
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of  defendants'  failure  to  pay  said  note  when  the  same  fell  due/'  and  that 
this  sufficiently  raised  the  issue.  We  are  not  prepared  to  say  that  this 
view  is  correct  as  a  matter  of  pleading.  (Mullen  v.  Mutual  Life  Ins. 
Co.,  89  Texas,  259.)  But  we  do  hold  that  paragraph  7  ought  not  to 
have  been  stricken  out,  and  that,  regardless  of  the  items  of  expense,  the 
plea  was  sufficient. 

It  may,  however,  not  be  necessary  to  reverse  the  judgment  for  this 
ruling.  It  is  clear  that  plaintiff  has  remained  in  possession  of  the  land, 
and,  as  a  matter  of  common  knowledge,  we  know  that  the  time  has  now 
passed  for  the  maturing  and  gathering  of  the  crops,  and  that  plaintiff 
has  received  the  benefit  of  them,  if  any.  But  it  might  be  contended 
hereafter  that,  upon  the  decree  as  rendered,  defendants  were  entitled  to 
the  land  in  the  condition  it  was  at  that  time,  and  that  this  entitled  them 
to  the  crops.  A  modification  of  the  decree,  so  as  to  deprive  defendants 
of  the  right  to  demand  anything  of  plaintiff  in  respect  to  the  said  crops, 
would  render  the  errors  complained  of  by  said  assignments  harmless. 
Also  the  errors,  if  any,  complained  of  by  the  various  other  assignments 
of  error,  to  wit:   Nos.  11,  12,  13,  14,  15,  16,  19  and  32. 

The  seventeenth  and  eighteenth  complain  of  the  exclusion  of  testi- 
mony as  to  the  amounts  defendants  had  received  as  the  result  of  a  con- 
tract by  them  to  sell  the  land  to  Bruce  Waring.  The  testimony  was 
immaterial. 

The  twentieth,  twenty-first,  twenty-second  and  twenty-third  assign- 
ments relate  to  the  exclusion  of  testimony  which  was  to  the  effect  that 
the  money  tendered  into  court  was  the  money  of  Mr.  Light,  furnished 
him  by  Mrs.  Gunter  as  part  of  the  price  they  had  agreed  to  pay  defend- 
ants for  the  land  in  case  they  were  successful  in  this  suit.  This  was 
likewise  immaterial  testimony. 

From  the  twenty-fourth  assignment  and  the  statement  in  the  brief 
thereunder  no  error  is  indicated. 

The  twenty-fifth,  twenty-sixth  and  twenty-seventh  assignments  relate 
to  testimony  concerning  the  financial  panic.  Under  the  opinion  we  have 
expressed  under  the  first  seven  assignments,  that  matter  was  unimpor- 
tant and  immaterial,  in  view  of  the  actual  bringing  of  the  money  into 
court.  So  also  of  the  testimony  which  assignments  28,  29,  30  and  31 
refer  to. 

The  sole  proposition  in  appellants'  brief,  in  connection  with  the 
thirty-third  assignment,  is  that  under  the  verdict  the  decree  should  have 
been  that  plaintiff  take  nothing  by  his  suit,  and  that  defendants  go  hence 
and  recover  their  costs.  We  find  that  the  decree  was  that  plaintiff  take 
notliing  by  his  suit,  and  that  defendants  go  hence  without  day.  There- 
fore the  objection  to  the  decree  must  have  reference  to  those  portions 
which  adjudicate  that,  the  money  having  been  paid  into  court  and  the 
costs  tendered  to  May  2,  the  money  deposited  should  be  paid  by  the 
clerk  to  plaintiff,  and  defendants  should  have  and  recover  of  plaintiff 
the  land  with  writ  of  possession,  and  that  plaintiff  recover  of  defendants 
all  costs  up  to  May  2,  1908,  and  defendants  recover  of  plaintiff  all  costs 
since  that  date,  with  execution  for  such  costs  respectively.  The  pleading 
of  defendants,  and  the  payment  and  tender,  and  the  prayer  for  general 
relief,  warranted  the  court  in  making  other  dispositions  by  the  decree 
than  merely  to  adjudge  generally  that  plaintiff  take  nothing.    This  is 


1908.]  McCULLOUGH    V.    BUCKER.  97 

sufficient  to  dispose  of  plaintiflE^s  proposition,  and  we  can  consider  noth- 
ing more  than  what  is  embodied  in  the  proposition. 

The  thirty-fourth  assignment  complains  of  the  charge.  The  charge 
submitted  the  case  in  these  words: 

"Hence  you  are  instructed  that  if  you  believe  from  all  the  facts  and 
circumstances  that  have  been  presented  to  you  in  evidence  that  the 
plaintiff,  C.  H.  McCullough,  should  be  allowed  to  remove  the  cloud 
from  the  title ;  that  is,  that  he  should  be  allowed  to  cancel  the  deed  here- 
tofore given  by  him  to  the  defendants  conveying  the  property  involved 
in  this  suit,  then  you  are  instructed  to  return  a  verdict  for  the  plain- 
tiff. If,  however,  you  believe  from  all  the  facts  and  circumstances  that 
have  been  presented  to  you  in  evidence  that  the  plaintiff,  C.  H.  McCul- 
lough,  should  be  compelled  to  receive  the  principal,  interest  and  attor- 
ney's fees  on  the  note  that  Bucker  and  Oppenheimer  executed  to  him, 
wliich  money  has  been  tendered  into  court,  then  you  are  instructed  to 
return  a  verdict  for  the  defendants.^' 

We  shall  not  comment  on  this  instruction,  because  we  are  of  opinion 
that,  under  the  pleadings  and  testimony,  no  other  verdict  should  have 
been  rendered  than  one  recognizing  defendants'  right  to  complete  the 
sale.  The  essential  facts  concerning  the  sale,  the  terms  thereof,  the  cash 
payment,  the  default,  the  notice  that  plaintiff  would  declare  a  rescission 
on  January  1,  1908,  and  the  further  default,  the  institution  of  this 
equitable  proceeding  by  plaintiff  to  effectuate  the  rescission,  and  the 
payment  and  tender  during  the  suit,  are  undisputed.  Upon  these  facts, 
plaintiff's  forfeiture  or  rescission  must  have  failed,  unless  there  was  de- 
veloped some  substantial  countervailing  equity  that  had  arisen  in  the 
meantime  which  would,  in  justice  to  plaintiff,  require  the  rescission  to 
y  be  upheld.  The  only  equity  of  that  description  has  been  discussed,  but 
we  think  it  was  of  that  nature  that  plaintiff  could  have  been  relieved  in 
respect  thereto  without  denyiiig  defendants  the  right  to  consummate 
the  sale. 

These  views  necessitate  the  overruling  of.  the  several  assignments 
which  concern  special  charges  asked  by  plaintiff,  to  wit,  the  35th,  36th, 
37th,  38th,  39th,  40th  and  41st,  and  also  the  42d,  which  complains  of 
the  charge;  also  the  44th,  which  complains  of  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  forty-third  assignment  states  that  as  the  defendants'  pleadings 
contained  "no  prayer  for  affirmative  relief,  but  simply  that  judgment 
be  rendered  in  their  favor  upon  the  payment  of  the  amount  of  the  note 
and  costs  of  court,  and  for  general  relief,  the  court  erred  in  awarding 
defendants  a  decree  for  possession  and.  a  writ  therefor,  instead  of  sim- 
ply to  the  effect  that  plaintiff  take  nothing  by  the  suit  and  defendants 
go  hence  without  day."  This  proposition  is  not  sustainable,  particularly 
in  view  of  the  prayer  for  general  relief.  (Voightlander  v.  Brotze,  59 
Texas,  286.) 

The  conclusion  we  come  to  is,  that  for  the  error  indicated  the  judg- 
ment should  be  reversed  and  the  cause  remanded,  unless  defendants 
consent  that  it  may  be  modified  by  this  court  so  as  to  give  plaintiff  full 
protection  and  immunity  by  giving  to  plaintiff  the  crops  that  were  on 
the  land  when  the  tender  was  made.  If  such  consent  is  indicated 
Vol.  LIII  Civil— 7. 
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within  five  days  the  judgment  will  be  reformed  and  affirmed,  otherwise 
reversed  and  the  cause  remanded. 

Reformed  and  affirmed. 


H.  C.  Ppeipfer  v.  Herman  Aur 

Decided  December  23,  IOCS. 

1. — ^Flre — Commnnieation  from  Private  PremiieB — ^Liability. 

Every  person  has  the  right  to  kindle  fire  on  his  own  land  for  any  lawful 
purpose,  and  if  he  uses  reasonable  care  to  prevent  its  spreading  and  doing 
injury^ to  the  property  of  others,  no  just  cause  of  complaint  can  arise  in  case 
of  injury;  but,  though  the  time  may  be  suitable  and  the  manner  prudent,  if 
he  is  guilty  of  negligence  in  taking  care  of  the  fire,  and  it  spreads  and  injures 
the  property  of  another  in  consequence  of  such  negligence,  he  is  liable  in  dam- 
ages for  the  injury  done.  Rule  applied  in  a  suit  for  the  value  of  grass  and 
timber  destroyed  by  fire  which  spread  from  the  premises  of  another. 

2. — Same — Burden  of  Proof. 

In  a  suit  for  the  value  of  grass  and  timber  destroyed  by  fire  communi- 
cated from  the  premises  of  another,  the  burden  of  proof  is  upon  the  plaintiff 
to  show  negligence  on  the  part  of  the  defendant  or  party  kindling  the  fire. 
The  rule  is  otherwise  in  ease  of  fire  communicated  from  locomotives. 

8. — Damages— Evidence — Harmleii  Error. 

Where,  in  a  suit  for  damages,  the  verdict  of  the  jury  is  for  the  defendant, 
the  rulings  of  the  trial  court  in  the  admission  of  evidence  affecting  only  the 
amount  of  damages  to  which  the  plaintiff  would  be  entitled,  cannot  constitute 
reversible  error. 

4. — Same — Same. 

Evidence  considered,  and  held  to  warrant  a  verdict  for  the  defendant  in 
a  suit  for  damages  to  plaintiff's  grass  and  timber  by  fire  set  out  upon  and 
which  spred  from  defendant's  premises. 

Appeal  from  the  Fifty-seventh  Judicial  District,  Bexar  County. 
Tried  below  before  Hon.*  A.  W.  Seeligsou. 

Ed  Haliom  and  Oeo.  C.  Alt  gelt,  for  appellant. 

Carlos  Bee,  for  appellee. 

PLY,  Associate  Justice. — Appellant  sued  appellee  to  recover  dam- 
ages arising  from  the  destruction  of  grass  and  wood  on  appellant's  land 
by  a  fire  intentionally  started  by  appellee  on  his  land  adjacent  to  that 
of  appellant  and  which  was  thence  communicated  to  the  grass  of  appel- 
lant's land.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  for  appellee. 

It  is  not  controverted  that  the  fire  was  kindled  by  appellee  on  his 
land,  that  it  was  communicated  from  his  land  to  that  of  appellant,  and 
that  it  destroyed  his  grass  and  fallen  timber. 

The  owner  of  land  has  the  right  to  kindle  a  fire  on  his  own  property, 
but  he  is  under  obligation  to  use  ordinary  care  to  confine  it  within  his 
own  premises  so  as  to  avoid  injuring  the  property  of  others.  This  is 
the  American  rule  in  contradistinction  to  the  rule  of  the  common  law 
by  which  every  man  was  bound  to  keep  fire,  intentionally  lighted  by  him. 
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within  the  limits  of  his  own  property,  and  was  liable  for  any  injury 
done  by  its  escape  to  the  property  of  another,  although  he  had  not  been 
guiliy  of  negligence.  In  the  case  of  Losee  v.  Buchanan,  51  N.  Y.,  476, 
the  English  cases  were  reviewed  and  the  court  concluded:  **In  conflict 
with  the  English  cases  is  a  class  of  cases  in  reference  to  damage  from 
fire  communicated  from  the  adjoining  premises.  Fire,  like  water  or 
steam,  is  likely  to  produce  mischief  if  it  escapes  and  goes  beyond  con- 
trol ;  and  yet  it  has  never  been  held,  in  this  country,  that  one  building  a 
fire  upon  his  own  premises  can  be  made  liable  if  it  escapes  upon  his 
neighbor's  premises  and  does  him  damage  without  proof  of  negligence. 
(Clark  V.  Foot,  8  Johns.,  421;  Stuart  v.  Hawley,  22  Barb.  619;  Calkins 
V.  Barber,  44  Barb.,  424;  Barnard  v.  Poor,  21  Pick.  378;  Tourtellot  v. 
Bosebrook,  11  Mete.  460;  Bachelder  v.  Heagan,  18  Me.,  32.)  The  rule 
as  laid  down  in  Clark  v.  Foot  is  as  follows :  "If  A.  sets  fire  to  his  own 
fallow  ground,  as  he  may  lawfully  do,  which  communicates  to  and  fires 
the  woodland  of  B;,  his  neighbor,  no  action  lies  against  A.  unless  there 
was  some  negligence  or  misconduct  in  him  or  his  servant.  And*  this  is 
the  rule  throughout  the  country  except  where  it  has  been  modified  by 
statute.*' 

Speaking  on  this  subject  in  the  case  of  Missouri  Pac.  Ey.  v.  Platzer, 
73  Texas,  117,  the  Supreme  Court  of  Texas  said:  "Every  person  has 
the  right  to  kindle  a  fire  on  his  own  land  for  any  lawful  purpose,  and  if 
he  uses  reasonable  care  to  prevent  its  spreading  and  doing  injury  to  the 
property  of  others  no  just  cause  of  complaint  can  arise;  yet,  although 
*the  time  may  be  suitable  and  the  manner  prudent,  if  he  is  guilty  of 
negligence  in  taking  care  of  it,  and  it  spreads  and  injures  the  property 
of  another  in  consequence  of  such  negligence,  he  is  liable  in  damages 
for  the  injury  done.  The  gist  of  the  action  is  negligence,  and  if  that 
exists  in  either  of  these  particulars,  and  injury  is  done  in  consequence 
whereof  the  liability  attaches,  and  it  is  immaterial  whether  the  proof 
establishes  gross  negligence  or  only  a  .want  of  ordinary  care  on  the  part 
of  the  defendant.' " 

It  follows  from  the  foregoing  statement  of  the  law  that  the  first  as- 
signment of  error,  which  complains  of  the  charge  of  the  court  which 
made  the  exercise  of  ordinary  care  the  test  of  appellee's  liability,  can  not 
be  sustained.  Appellant's  proposition  is  that  "when  one  proprietor  in- 
tentionally sets  fire  to  his  pastures  for  the  purpose  of  destroying  old  and 
worthless  grass  he  must,  at  his  peril,  undertake  to  confine  the  fire  to  his 
property  so  it  may  not  injure  the  property  of  the  adjacent  proprietor; 
and  the  rule  of  ordinary  care  and  prudence  has  no  application."  In 
other  words,  if  an  owner  of  grass  land  exercises  the  undoubted  right 
that  he  has  of  burning  his  grass,  he  is  liable  for  any  injury  resulting  by 
the  escape  of  the  fire  to  other  property,  no  matter  what  degree  of  care 
and  diligence  he  may  have  exercised  in  firing  his  grass  and  in  endeavor- 
ing to  keep  the  fire  confined  to  his  own  land.  The  proposition  is  not  the 
law,  as  fully  appears  from  the  decisions  cited. 

Appellee  having  the  right  to  set  fire  to  his  grass,  the  mere  proof  of 
the  fact  of  his  exercising  that  right  and  that  the  fire  escaped  to  the  land 
of  another  did  not  raise  the  presumption  of  negligence  against  him,  but 
the  burden  rested  upon  appellant  to  show  either  that  appellee  was  guilty 
of  negligence  in  starting  the  fire,  under  the  peculiar  circumstances,  or 
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that  he  had  not  exercised  ordinary  care  in  the  effort  to  confine  the  fire 
to  his  own  land.  The  court  did  not  err  in  instructing  the  jury  that 
**the  burden  of  proof  is  upon  the  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence.^'  The  doctrine  of  res  ipsa  loquitur  does  not 
apply  in  such  cases^  and  no  Texas  case  can  be  found  so  holding  in  cases 
like  the  one  now  under  consideration.  The  cases  of  International  &  G. 
N.  Ry.  V.  Timmermann,  61  Texas,  660,  and  Gulf,  C.  &  S.  F.  Ry.  v.. 
Benson,  69  Texas,  407,  are  railroad  cases  where  the  rule  is  different 
from  other  cases.  The  reason  for  a  different  rule  as  to  fires  caused  by 
sparks  from  locomotives  is  stated  in  Galveston,  H.  &  S.  A.  Ry.  v.  Home, 
69  -Texas,  643.  There  is  nothing  about  this  case  to  take  it  out  of  the 
general  rule  that  the  burden  is  on  the  plaintiff  to  establish  his  case  by  a 
preponderance  of  the  evidence. 

The  eighth  assignment  of  error  complains  of  the  admission  of  evi- 
dence as  to  the  rental  value  of  land  on  Gallagher^s  Ranch  being  only  ten 
cents  an  acre,  and  that  the  grass  on  that  ranch  was  Superior  to  that  de- 
stroyed by  the  fire..  The  objection  to  the  evidence  was  that  it  did  not 
show  whether  the  Gallagher  Ranch  was  in  proximity  to  appellant^s  land 
or  not.  How  this  testimony  could  have  injured  appellant  does  not  ap- 
pear, as  the  jury  found  that  there  was  no  liability  and  that  appellant 
was  not  entitled  to  anything.  The  evidence  merely  went  to  the  question 
of  the  amount  of  damages,  and  if  appellant  was  not  entitled  to  damages 
he  was  not  injured  by  its  admission. 

In  the  charge  complained  of  in  the  tenth  assignment  of  error  the 
court  instructed  the  jury  that  a  verdict  for  appellee  should  be  returned 
if  it  was  found  from  the  evidence  that  he  "was  not  guilty  of  negligence 
in  starting  the  fire  in  his  pasture  at  the  time,  in  the  manner,  or  under 
the  condition  that  you  find  from  the  evidence  he  started  the  fire,  and  if 
you  believe  from  the  evidence  that  the  defendant  was  not  guilty  of  neg- 
ligence in  allowing  said  fire  to  get  beyond  his  control.**  That  was  the 
law  of  the  case. 

'There  was  evidence  tending  to  show  that  no  damage  resulted  to  appel- 
lant from  the  fire,  and  the  court  did  not  err  in  submitting  that  issue  to 
the  jury.  There  was  evidence  tending  to  show  that  the  pasture  and  cat- 
tle were  benefited  by  burning  off  the  old  grass  and  rotten  timber  and 
underbrush.  The  old  grass  was  burned  in  February,  and  the  green  grass 
came  up  rapidly  on  the  land,  and  the  cattle  showed  a  preference  for  the 
burnt  district  over  other  parts  of  the  pasture. 

The  evidence  failed  to  establish  negligence  upon  the  part  of  appellee 
either  in  setting  the  grass  on  fire  on  his  own  land,  or  in  permitting  it 
to  escape  to  appellant's  land.  The  fire  was  started  about  300  yards 
from  appellant's  land  and  the  conditions  seemed  favorable  to  perfect 
control  of  it,  but  a  shifting  wind  blew  up  that  placed  the  fire  beyond 
control.  Appellee  fought  the  fire  until  it  was  extinguished.  Appellee 
mowed  the  grass  around  the  borders  of  his  land  before  lighting  the  fire. 
There  was  testimony  to  the  effect  that  appellant  intended  burning  the 
grass  on  the  other  portion  of  the  pasture.  The  cattle  were  not  moved 
off  the  pasture  on  account  of  the  fire.    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Hall  &  Tybon  et  al.  v.  First  National  Bank  of  Covington,  Ky. 

Decided  December  24,  1908. 

1. — Statement  of  Facti. 

A  copy,  instead  of  the  original  statement  of  facts,  cannot  be  considered 
as  a  part  of  the  record  on  appesd  in  the  absence  of  an  agreement  of  the  parties. 

S. — Hote — Corporation — Indorsement. 

An  assignee  may  recover  on  a  promissory  note  given  to  a  corporation, 
though  the  indorsement  transferring  it  is  not  under  the  corporate  seaL  Under 
our  statute  no  written  indorsement  is  necessary. 

3. — Charge — Statement  of  Facts. 

Alleged  errors  in  the  charge  of  the  court  cannot  be  considered  in  the  ab- 
sence of  a  statement  of  facts. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below  be- 
fore Hon.  Jno.  W.  Goodwin. 

Woodward  &  Baker,  for  appellants. — Private  corporations  can  not 
transfer  nor  sell  notes  unless  such  transfer  or  sale  is  under  the  seal  of 
such  corporation.  Rev.  Stats.,  art.  4862;  Shropshire  v.  Behrens,  77 
Texas,  275. 

E,  M.  Critz,  for  appellee. — ^The  sale,  assignment,  transfer  or  indorse- 
ment of  promissory  notes  by  a  private  corporation  need  not  and  should 
not  be  under  the  seal  of  the  corporation.  Fowler  v.  Bell,  35  S.  W., 
822;  Daniel  on  Negotiable  Insts.,  sees.  31,  32  (4th  ed.) ;  7  Cyc,  614- 
616 ;  4  Am.  &  Eng.  Ency.  of  Law,  123. 

Notes  belonging  to  any  person  or  corporation  can  be  transferred,  sold 
or  assigned  without  any  indorsemeilt  whatever,  so  as  to  pass  full  title  in 
such  notes,  so  that  the  purchaser,  transferree  or  assignee  can  maintain 
thereon  in  his  own  name  suit  against  the  maker  of  such  notes.  Eev. 
Stats.,  art.  307;  Word  v.  Ellwood,  90  Texas,  130,  37  S.  W.,  965;  Ft. 
Dearborn  National  Bank  v.  Berrott,  23  Texas  Civ.  App.,  664. 

HODGES,  Associate  Justice:. — This  is  an  action  by  the  appellee 
against  appellants  to  recover  upon  two  promissory  notes  by  the  appel- 
lants to  the  James  &  Mayer  Buggy  Company,  of  Indiana,  a  private 
corporation,  which  the  appellee  claims  were  transferred  to  it  by  the 
buggy  company  before  maturity.  Upon  the  trial  below  the  court,  at  the 
c?onclu8ion  of  the  testimony,  instructed  a  verdict  in  favor  of  the  ap- 
pellee. 

The  case  comes  before  us  without  the  original  copy  of  the  statement 
of  facts,  as  is  now  required  by  law.  There  is  in  the  transcript  what  pur- 
ports to  be  a  copy  of  a  statement  of  facts,  which  can  not  be  considered 
in  the  absence  of  an  agreement  by  the  parties  or  their  attornevs.  Texas 
&  P.  Ry.  Co.  V.  Stoker,  102  Texas,  60;  Garrison  v.  Eichardson,  107. S. 
W.,  862. 

The  first  assignment  of  error  complained  of  the  action  of  the  court 
in  peremptorily  instructing  a-  verdict  in  favor  of  the  appellee,  and  is 
based  upon  the  fact  that  the  endorsement  of  the  notes  did  not  bear  the 
seal  of  the  assignor,  which  was  a  private  corporation.    This  assignment 
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we  think  should  be  overruled.  Under  our  statute  it  is  not  even  neces- 
sary that  there  be  a  written  assignment  endorsed  upon  negotiable  paper 
to  authorize  the  assignee  to  maintain  an  action  in  his  own  name.  Word 
V.  Elwood,  90  Texas,  130. 

The  second  assignment  of  error  involves  the  consideration  of  the 
testimony  adduced  upon  the  trial ;  and  in  the  absence  of  a  statement  of 
facts  we  can  not  undertake  to  say  that  the  court  was  not  warranted  by 
the  evidence  in  giving  the  instruction  he  did.  The  judgment  is  accord- 
ingly affirmed. 

Affirmed. 

Writ  of  error  refused. 


JANUARY,  1909. 


Agnes  Belt  et  al.  v.  Zane  Cetti  et  al. 

Decided  January  2,  1909. 

1. — ^Appeal — Statement  of  Eacti  nof  Filed — Practice. 

A  court  of  Civil  Appeals  will  on  its  own  motion  strike  out  a  statement 
of  facts  which  does  not  appear  to  have  been  filed  in  the  {rial  court. 

ON  HEHEASINO. 

8. — ^Appeal — ^Findings  of  Fact — ^Aisignment  of  Error. 

An  assignment  of  error  should  observe  the  distinction  between  the  insuffi- 
ciency of  the  findings  of  fact  by  the  trial  court  to  support  the  judgment,  and 
the  insufficiency  of  the  evidence  to  support  tlie  findings  of  fact. 

8. — ^Adminiitration — Community  Snnrivor — Devastavit. 

In  a  suit  by  the  heirs  of  the  wife  against  the  bondsmen  of  the  husband  as 
community  administrator  for  devastavit  by  the  husband,  the  fact  that  there 
were  outstanding  valid  community  debts  in  excess  of  the  liability  of  the  bonds- 
men for  the  -alleged  devastavit,  would  be  no  bar  to  a  recovery  by  the  heirs, 
administration  upon  the  community  estate  of  the  husband  and  wife  being  still 
open.  * 

4. — Same — Liability  of  Bondsmen. 

Bondsmen  of  the  husband  as  community  administrator  are  not  relieved 
from  further  liability  when,  after  the  death  of  the  husband,  an  administrator 
of  the  community  estate  of  the  husbanu  and  wife  receives  and  inventories  one- 
half  of  the  property  in  kind  belonging  to  such  community  estate  at  the  date 
of  the  qualification  of  the  husband  as  survivor. 

Appeal  from  tlie  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  M.  E.  Smith. 

Colce,  Miller  &  Col-e,  for  appellants. — The  court  erred  in  rendering 
judgment  for  the  defendants,  because  the  evidence  shows  that  Thomas 
Eoche  qualified  as  community  survivor  and  received  a  large  community 
estate  as  such ;  the  evidence  shows  that  this  estate  has  never  been  ac- 
counted for;  that  it  was  not  used  to  pay  community  debts,  and  conse- 
quently the  plaintiffs,  Honora  Sears  and  Agnes  Belt,  were  entitled  to  a 
judgment  as  against  the  defendants  for  some  amount. 

The  court  erred  in  rendering  judgment  in  favor  of  defendants,  be- 
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cause  the  evidence  shows  that  Thomas  Roche,  when  he  qualified  as  sur- 
vivor of  the  community  upon  the  death  of  his  wife,  received  and  inven- 
toried community  property  of  the  value  of  $235,000;  that  he  has  never 
rendered  any  account  of  his  administration  of  this  property -to  any  one; 
has  never  accounted  to  the  plaintiffs  herein,  Agnes  Belt  and  Honora 
Sears,  the  only  heirs  of  his  deceased  wife,  for  any  interest  therein,  and 
has  never  shown  that  the  same  was  needed  or  used  in  the  payment  of 
community  debts.  Wherefore  the  said  plaintiffs  were  entitled  to  judg- 
ment, and  the  court  below  erred  in  rendering  judgment  in  favor  of  the 
defendants. 

Orrick  dc  Terrell  and  TF.  R.  Sawyers,  for  appellees. — The  property 
shown  in  the  inventory  of  J.  J.  Boche,  administrator  of  the  community 
estate  of  Thomas  and  Mary  A.  Boche,  which  was  not  shown  in  the  inven- 
tory of  Thomas  Boche  as  community  survivor,  must  be  held  to  be  com- 
munity property,  for  the  administrator  was  the  proper  party  to  affirm 
or  disaffirm  the  transaction  of  Thomas  Boche  on  behalf  of  the  com- 
munity, and  when  the  Probate  Court  concurred  in  the  act  of  J.  J.  Boche, 
administrator,  the  status  of  the  property  was  fixed. 

J.  J.  Boche  having  qualified  as  administrator  of  the  community  es- 
tate of  Thomas  and  Marv  A.  Boche,  was  entitled  to  make  settlement 
with  the  bondsmen  of  T.  Boche,  survivor,  and  such  bondsmen  are  enti- 
tled to  credit  in  the  absence  of  fraud  as  against  their  liability  for  all 
items  of  property  delivered  to  J.  J.  Boche,  administrator  of  the  com- 
munity, which  were  by  him  received  as  community  property,  inventoried 
88  such  with  the  approval  of  the  court,  and  administered  by  him  as  such 
under  the  orders  of  the  court,  even  though  the  property  may  have  been 
by  T.  Boche  acquired  after  the  death  of  his  wife  and  was  actually  his 
separate  property,  for  in  such  event  only  the  separate  creditors  could  ob- 
ject to  such  an  appropriation  of  separate  property. 

The  judgment  of  the  court  below  was  correct  in  any  event,  for  that 
under  the  admitted  and  undisputed  facts  the  administrator  of  the  com- 
munity estate  of  Thomas  and  Mary  A.  Boche  actually  received  and  took 
into  his  possession  more  than  one-half  of  the  property  inventoried  and 
received  by  Thomas  Boche,  survivor,  and  that  such  property  so  received 
by  J.  J.  Boche,  administrator  of  the  community  estate  aforesaid,  was 
more  than  one-half  in  actual  kind  and  value  of  the  property  received 
and  inventoried  by  Thomas  Boche,  community  administrator,  and  the 
receipt  of  the  said  property  by  J.  J.  Boche,  administrator  as  aforesaid, 
was  a  full  acquittance  and  discharge  to  the  bondsmen  of  Thomas  Boche, 
survivor.    Brown  v.  Elmendorf,  87  Texas,  56. 

SPEEB,  Associate  Justice. — Prom  an  inspection  of  the  record  in 
this  case  we  find  what  purports  to  be  a  statement  of  facts,  but  which 
nowhere  bears  the  file  mark  of  the  clerk  of  the  court  before  which  the 
case  was  tried.  While  there  is  no  motion  to  strike  out  such  statement 
of  facts,  we  nevertheless  deem  it  to  be  our  duty  under  the  circumstances 
to  refuse  to  consider  the  instrument  as  a  proper  part  of  the  record.  In 
Brown  v.  Orange  County,  107  S.  W.,  607,  the  matter  is  treated  as  one 
which  may  be  waived  by  the  appellee,  but  in  Matthews  v.  Boydstun,  31 
g.  W.,  814,  it  is  said:    'The  practice  of  disregarding  a  statement  of 
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facts  filed  after  the  end  of  the  term  of  the  court  and  not  authorized  to 
be  made  up  and  filed  by  an  order  of  the  court  contained  in  the  record, 
whether  brought  to  the  attention  of  the  court  by  action  of  counsel  or 
discovered  by  the  court  from  investigation  of  the  case,  is  too  well  estab- 
lished by  our  Supreme  Court  to  justify  a  doubt  as  to  our  duty  to  dis- 
regard the  statement  of  facts  in  this  case."  The  Supreme  Court  cases 
of  Raleigh  v.  Cook,  60  Texas,  440;  Ross  v.  McGowen,  58  Texas,  603; 
McGuire  v.  Newbill,  58  Texas,  314,  and  Texas  &  P.  Ry.  Co.  v.  McAllis- 
ter, 59  Texas,  349,  are  cited  for  this  holding.  To  the  same  effect  is  Den- 
nis V.  Neal,  71  S.  W.,  387,  an  opinion  by. the  Court  of  Civil  Appeals  for 
the  Third  District.  We  are  the  more  inclined  to  follow  the  rule  as  laid 
down  by  these  cases  for  the  reason  that  such  has  been  the  practice  of 
this  court,  as  will  be  seen  from  an  examination  of  the  cases  of  Smith  v. 
Pecos  Valley  &  Northeastern  Ry.  Co.,  43  Texas  Civ.  App.,  204,  and 
Cockrell  v.  Walkup,  44  Texas  Civ.  App.,  564,  in  each  of  which  cases  the 
statement  of  facts,  not  properly  filed  within  the  time  required  by  law, 
was  stricken  out  upon  the  court's  motion. 

There  are  no  assignments  of  error  which  can  be  considered  in  the  ab- 
sence of  a  statement  of  facts,  and  it  therefore  becomes  our  duty  to  af- 
firm the  judgment  of  the  District  Court  upon  his  findings  of  fact  con- 
tained in  the  record. 

Associate  Justice  Dunklin  not  sitting. 

OPINION    ON    rehearing. 

On  a  former  day  of  the  term  we  disregarded  the  statement  of  facts 
because  not  filed  in  the  court  below,  and  affirmed  the  judgment.  We  are 
now  asked  to  grant  a  rehearing  and  to  permit  a  correction  of  the  record 
to  show  that  the  statement  of  facts  was  duly  filed  in  the  District  Court, 
and  we  are  of  the  opinion  the  motion  should  be  granted.  We  therefore 
proceed  to  consider  the  case  on  its  merits. 

The  case  has  been  once  before  appealed  to  this  court,  a  report  of 
which  will  be  found  in  91  S.  W.,  1098,  and  in  that  opinion  we  affirmed 
a  judgment  in  favor  of  the  present  appellees,  stating:  "In  the  view  we 
take  of  the  case  no  other  judgment  than  the  one  rendered  by  the  court 
could  be  sustained."  We  expressly  affirmed  the  judgment,  however,  on  a 
question  of  limitation,  upon  which  question  the  Supreme  Court  in  a 
writ  of  error  granted  to  our  judgment  reversed  our  decision,  as  will  be 
seen  from  the  further  report  of  the  case  in  102  Texas,  92.  There  were 
findings  of  fact  filed  by  the  district  judge  before  whom  the  case  was  tried 
on  the  first  trial,  and  these  findings  are  also  set  out  in  the  report  of  the 
Supreme  Court  decision.  After  the  order  of  the  Supreme  Court  re- 
versing the  case  and  remanding  it  for  trial,  the  district  judge  again 
rendered  judgment  for  the  appellees,  from  which  this  appeal  is  prose- 
cuted.   The  findings  of  fact  filed  by  the  trial  judge  are  as  follows : 

"1.  That  the  defendants  in  open  court  abandoned  so  much  of  their 
pleadings  as  raised  the  question  of  bar  of  the  statute  of  limitations. 

"2.  That  on  the  16th  day  of  August,  1889,  Mrs.  Mary  A.  Roche 
died,  leaving  surviving  her  Thomas  Roche  and  their  two  children,  Agnes 
and  Honora. 

"3.  That  in  August,  1889,  Agnes  Roche  was  nine  years  old  and 
Honora  Roche  was  seven  years  old. 
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"4.  That  on  the  20th  day  of  December,  1899,  Agnes  Eoche  married 
C.  J.  Belt,  and  on  the day  of  September,  1902,  Honora  Eoche  mar- 
ried H.,E.  Sears. 

"5.  That  at  the  time  of  the  death  of  Mrs.  Mary  A.  Eoche  she  and 
her  husband  were  possessed  of  a  large  community  estate  consisting  of 
the  items  shown  in  exhibit  A  to  the  amended  original  answer  of  de- 
fendant C.  J.  Swasey,  filed  October  26,  1903,  which  said  property,  to- 
gether with  the  notes  listed  in  said  exhibit,  were  of  the  value  of  $234,- 
032,  from  which  should  be  excepted  the  note  of  A.  6.  Bintleman, 
$1,000,  which  was  paid  before  the  death  of  Mrs.  Eoche,  leaving  the  value 
$233,032.  /That  the  community  property  was  all  the  property  then 
owned  by  them  or  either  of  them. 

**6.  That  on  the  16th  day  of  September,  1889,  Thomas  Eoche  made 
application  to  the  Coimty  Court  of  Tarrant  County,  Texas,  to  be  ap- 
pointed community  administrator  of  the  estate  of  himself  and  his  de- 
ceased wife. 

^'7.  That  on  the  same  day  Thos.  Eoche  was  by  said  court  appointed 
community  administrator  of  said  estate  of  himself  and  wife,  and  duly 
qualified  as  such  on  the  27th  day  of  September,  1889,  giving  bond  as 
required  by  law  and  conditioned  as  required  by  law  in  the  sum  of  $235,- 
385. 

"8.  That  the  sureties  on  said  bond  were  Zane  Cetti,  C.  J.  Swasey, 
E.  W.  Taylor,  E.  E.  Chase  and  M.  L.  Lynch. 

"9.  That  E.  E.  Chase  died  insolvent  before  the  beginning  of  this 
suit. 

"10.  That  the  said  bond  was  approved  duly  by  the  court  on  Octo- 
ber 10,  1889,  and  Thomas  Eoche  then  took  charge  of  the  community 
property  under  his  appointment. 

"11.  Thos.  Eoche  disposed  of  property  of  the  community  estate  of 
the  value  of  $68,145.33,  exclusive  of  the  Tom  Green  County  sections, 
and  including  $11,500  rents  collected,  and  including  $2,000  on  the  Mc- 
Lemore  survey,  item  5  of  the  T.  Eoche  inventory.  Some  of  the  above^ 
properties  brought  more  than  inventory  values,  and  one  piece,  item  39, 
$300  less,  by  items  as  follows: 

"Item  5.  40  acres  McLemore,  chg.  cash $  2,000.00 

7.  Vs  N.  %  lots  2  and  3  Daggett,  2d  Addition. . .  3,333.33 

11.  Lot  3.  blk.  8,  Hirshfield 6,300.00 

19.  Sec.  No.  25,  blk  8,  Taylor  Co 2,560.00 

20.  Sec.  No.  11,  blk.  8,  Callahan  Co 2,880.00 

39.  Va  int.  in  491/2  ft.,  blk.  50 9,500.00 

44.  Part  Smith  &  Hirshfield 1,700.00 

46.  Part  Texas  &   Pacific 2,500.00 

29.  y2  int.  in  9  lots,  blk.  4 15,750.00 

63.  About  340  head  steers 6,000.00 

66.  21  shares  oil  mill  stock 2,100.00 

67.  Electric  light   stock 375.00 

Notes  $2,647,  less  Eintleman,  $1,000 1,647.00 

Bents  collected 11,500.00 

$68,145.33 
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'^12.  The  Tom  Green  County  sections,  13  in  number,  of  the  value 
of  $8,320  at  the  time  of  the  death  of  Mrs.  Roche,  and  when  disposed  of, 
though  inventoried  at  $16,640,  were  by  Thomas  Roche  traded  for  some 
property  in  Des  Moines,  Iowa.  The  40  acres  of  the  McLemore  survey, 
item  5  of  the  T.  Roche  inventory,  were  sold  to  E.  E.  Chase  for  $2,000 
cash  and  $6,000  in  notes.  The  notes  were  turned  over  to  J.  J.  Roche, 
administrator  of  the  estate  of  Thos.  and  Mary  A.  Roche,  and  suit 
brought  thereon,  and  the  whole  property  was  bought  in  and  taken  pos- 
session of  by  said  administrator  and  sold  by  him  as  the  property  of  said 
estate  of  Thos.  and  Mary  A.  Roche  by  proper  orders  of  the  County 
Court  of  Tarrant  County,  Texas.. 

"13.  Thos.  Roche  mortgaged  two  pieces  of  the  community  property, 
to  wit,  items  1  and  12  of  said  exhibit  A,  of  the  then  value  of  $39,560, 
for  $18,000. 

"14.  That  Thos.  Roche  after  the  death  of  his  wife  had  no  business 
other  than  that  of  the  community,  and  all  of  his  time  was  given  to  its 
affairs  and  all  of  his  dealings  were  had  and  done  for  the  benefit  of  the 
community  estate. 

"15.  That  Thomas  Roche  while  community  administrator  kept  a 
book  showing  the  receipts  and  disbursements  for  and  on  behalf  of  the 
community,  which  book  was  lost  years  after  the  death  of  Thos.  Roche 
and  years  before  the  beginning  of  this  suit,  the  same  having  been  in  the 
possession  of  J.  J.  Roche,  administrator  hereinafter  referred  to. 

"16,    That  on  the  10th  day  of  July,  1891,  Thos.  Roche  died. 

"17.  That  after  the  death  of  Thos.  Roche  application  was  made  to 
the  County  Court  of  Tarrant  County,  Texas,  a  court  of  competent 
jurisdiction,  by  J.  J.  Roche,  for  letters  of  administration  on  the  estate 
of  Thomas  Roche  and  of  the  community  estate  of  Thomas  and  Mary  A. 
Roclie,  and  letters  were  granted  on  said  estates,  and  J.  J.  Roche  duly 
qualified  as  required  by  law,  his  bond  being  approved  on  November  7, 
1891. 

"18.  That  on  his  qualification  J.  J.  Roche  received  and  inventoried, 
and  had  appraised  and  administered  by  order  of  the  court,  Zane  Cetti 
being  one  of  the  appraisers,  as  the  community  property  of  Thomas  and 
Mary  Roche,  the  following  properties  of  the  following  values,  to  wit: 

"Real  estate  which  was  on  hand  on  the  death  of  Mrs.  Roche  and  still 
on  hand  at  the  time  of  the  death  of  Thos.  Roche,  undisposed  of,  which 
was  at  the  time  of  the  death  of  Mrs.  Roche  of  the  value  of  $154,641.66. 

"Exempt  personal  property  and  Ryland  Mining  stock  in  identical 
kind  on  hand  at  the  death  of  Mrs.  Roche  and  on  hand  at  the  death  of 
Thos.  Roche,  undisposed  of,  which  at  the  time  of  the  death  of  Mrs. 
Roche  was  of  the  value  of  $16,850.00. 

"The  real  estate  above  being  at  the  death  of  Thos.  Roche  and  when 
received  by  the  administrator  of  the  value  of  $146,950.00. 

"The  personal  property  and  stock  above  at  the  death  of  Thos.  Roche 
and  when  received  bv  the  administrator  of  the  value  of  $35.00. 

"Cash,  $8,016.00.*' 

"Notes  taken  from  community  property  sold  which  were  collected  by 
the  administrator  of  the  community  estate  of  Thomas  and  Mary  Roche, 
$12,459.50. 
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(This  includes  Chase  note  of  $6,000,  on  which  the  40  acres  Mc- 
I^more  was  taken  back;  the  balance  was  paid  in  cash.) 

"Beal  estate  acquired  after  the  death  of  Mrs.  Roche  when  taken  by 
the  administrator  was  of  the  value  of  $37,850.00. 

"This  was  taken  by  the  administrator  of  the  community  estate  of 
Thos.  and  Mary  A.  Roche,  and  administered  by  him,  except  the  Des 
Moines  property  shown  below. 

"Notes  and  choses  in  action  acquired  after  the  death  of  Mrs.  Roche 
when  taken  by  the  administrator  was  of  the  value  of  $5,441.67. 

"These  notes  were  taken  and  administered  as  the  real  estate  just 
above. 

"Of  the  item  $37,850,  real  estate,  the  property  in  Des  Moines,  the 
equity  in  which  was  of  the  value  of  $30,000,  was  included.  This  prop- 
erty was  that  which  was  received  for  the  Tom  Green  County  sections 
and  took  its  place  in  the  community  estate. 

"That  the  property  mortgaged  for  $18,000  by  Thos.  Roche  went  to 
the  administrator  incumbered  for  that  amount;  the  property  was  of 
the  value  at  the  time  of  the  death  of  Mrs.  Roche  of  $39,560,  and  at  the 
time  of  the  death  of  Thos.  Roche  and  its  receipt  by  the  administrator 
of  $35,000. 

"19.  That  Thos.  Roche  was  not  responsible  for  any  of  the  decreases 
in  values,  but  they  occurred  from  causes  beyond  his  control. 

"20.  That  Thos.  Roche  paid  out  while  acting  as  community  sur- 
vivor on  account  of  the  community  estate  sums  of  money  for  which  he 
is  entitled  to  credit  amounting  to  $59,044.87. 

"The  item  of  credits  includes  $12,649  paid  out  on  account  of  notes 
of  Elser-Lake-Cetti  &  Roche,  and  $10,000  being  commissions  at  the 
legal  rate  on  receipts  and  expenditures  and  household  expenses. 

"The  above  $59,044.87  is  itemized  as  follows: 

Attorney's  fees $     250.00 

Taxes 3,183.87 

Tombstone 1,125.00 

Burial  expenses 400.00 

Improvements  D4 2,000.00 

Insurance 2,500.00 

Commissions 750.00 

Factory  Building 15,000.00 

Note,  Ft.  Worth  Natn  Bank 2,000.00 

Note,  Merchants'  Nat.  Bank 1,721.00 

Loving  release 3,500.00 

Daggett  release 666.00 

Carb  release 3,500.00 

Notes,  Elser-Lake-Cetti  &  Roche  12,649.00 


$49,044.87 
10,000.00 


$59,044.87 
21.    That  the  trade  involving  the  Tom  Green  County  land  traded 
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for  the  Des  Moines,  lowa^  property  was  ratified  by  plaintiffs,  and  Thomas 
Boche  should  not  be  charged  with  that  item,  but  the  Des  Moines  prop- 
erty should  be  taken  in  its  place.  The  Des  Moines  property  was  sold  by 
the  guardian  of  the  children  and  the  proceeds  were  accounted  for  in 
settlement  with  them. 

'^22.  That  the  administration  on  the  estates  of  Thos.  Boche  and  the 
community  estate  of  Thos.  and  Mary  Boche  is  still  open  and  pending 
in  the  County  Court  of  Tarrant  County,  Texas,  on  account  of  litigatioa 
and  other  causes,  and  J.  J.  Boche  is  still  the  administrator. 

"23.  That  there  are  now  live  and  unsatisfied  debts  of  the  community 
estates  of  Thos.  and  Mary  A.  Boche  amounting  to  over  $200,000  subject 
to  payment  by  the  administrator  of  the  community  estate  of  Thos.  and 
Mary  A.  Boche  out  of  such  assets  as  may  be  on  hand. 

"24.  That  all  assets  of  the  comunity  estate  of  Thos.  and  Mary  A. 
Boche  have  been  sold  and  the  estate  has  been  finally  administered  with 
the  exception  of  a  small  balance,  about  $3,000  on  hand,  which  is  the 
only  fund  available  with  which  to  pay  the  said  $200,000  of  community 
debts. 

"25.  That  at  the  time  of  the  death  of  Mrs.  Boche  there  were  in  ex- 
istence community  debts,  and  there  were  community  debts  in  existence 
at  the  time  of  the  death  of  Thos*.  Boche. 

"26.  That  of  the  community  property  turned  over  to  the  adminis- 
trator, J.  J.  Boche,  the  plaintiffs,  Agnes  and  Honora  Boche,  received 
the  following,  to  wit : 

"The  homestead  of  the  value  of $  10,000 

"The  household  and  kitchen  furniture,  which  was  in  iden- 
tical kind  but  seems  to  have  been,  at  the  time  of  its  re- 
ceipt of  no  substantial  value,  though  it  was  of  the  inven- 
tory value  of  $2,000  at  the  time  of  Mrs.  Boche's  death. 

"Live  stock  of  the  value  of 36 

"(This  was  in  identical  kind  but  had  depreciated  in  value 

from  $350.) 
"Cash 2,300 


$  12,335 


"27.  That  the  minors  had  a  guardian  of  their  persons  and  estates, 
one  J.  P.  Tierney,  who  was  appointed  about  the  same  time  as  the  admin- 
istrator and  who  frequently  appeared  for  them  in  the  administration  pro- 
ceedings, and  who  continued  to  act  until  the  minors  reached  their  ma- 
jority, when  he  settled  with  them.  He  was  appointed  by  the  County 
Court  of  Tarrant  County,  Texas,  a  court  of  competent  jurisdiction,  ana 
qualified  and  acted  under  such  appointment. 

"28.  That  the  defendants  Swasey  and  Taylor  were  duly  adjudicated 
bankrupts  in  1899.  That  no  liability  on  the  bond  in  suit  was  scheduled. 
That  J.  J.  Boche,  administrator  of  the  community  estate  of  Thos.  and 
Mary  A.  Boche,  had  notice  of  the  bankruptcy  proceedings  from  their 
inception,  as  well  as  of  the  discharge.  That  Agnes  and  Honora  Boche 
and  J.  P.  Tierney,  their  guardian,  did  not  know  of  the  proceedings  in 
bankruptcy  aforesaid.'* 
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In  the  light  of  the  decision  of  our  Supreme  Court  on  the  former  ap- 
peal we  are  constrained  to  hold  with  appellants  upon  their  first  and  sec- 
ond assignments  of  error^  to  the  effect  that  the  court  erred  in  rendering 
judgment  in  favor  of  appellees  under  the  evidence.  While  it  is  true 
these  assignments  attack  the  judgment  as  being  contrary  to  the  evidence 
and  not  specifically  that  it  is  not  supported  by  the  findings  of  fact,  yet 
we  are  unable  for  this  reason  to  refuse  to  consider  the  assignments,  be- 
cause we  are  of  the  opinion  the  findings  of  fact  do  not  support  the  judg- 
ment. If  the  findings  were  sufficient  we  might  not  go  behind  them 
except  upon  an  assignment  specifically  making  that  attack,  and  in  view 
of  this  we  perhaps  erred  in  not  reversing  the  judgment  on  the  original 
hearing. 

It  is  unnecessary  to  detail  the  evidence,  but  the  findings  show  that 
at  the  death  of  appellants'  mother,  Mrs.  Mary  A.  Boche,  she  and  her 
husband  were  possessed  of  a  large  community  estate  of  the  value  of  about 
$235,000.  The  findings  further  show  that  during  his  administration 
Thomas  Boche  disposed  of  property  of  the  community  of  the  value  of 
$68,145,  and  that  he  paid  out  on  account  of  such  community  estate  the 
8um  of  $59,044.87,  for  which  he  is  entitled  to  credit.  Accepting  these 
findings,  the  court,  it  would  appear,  should  have  rendered  judgment  in 
favor  of  appellants;  but  he  evidently  proceeded  on  the  theory  that  be- 
cause, as  found  by  him  (finding  23),  "there  are  now  live  and  unsatisfied 
debts  of  the  community  estate  of  Thos.  and  Mary  A.  Boche  amounting 
to  over  $200,000  subject  to  payment  by  the  administrator,"  the  appel- 
lants could  in  no  event  recover.  But  we  are  constrained  to  hold  that 
this  question  was  determined  adversely  to  appellees  on  the  former  ap- 
peal. An  examination  of.  the  report  of  the  case  in  100  Texas,  92,  will 
show  that  the  trial  court  there  found  "that  there  are  now  in  existence 
and  unpaid  debts  in  excess  of  $100,000,  which  are  valid  community 
debts  of  the  estate  of  Thos.  and  Mary  A.  Boche,"  and  that  the  adminis- 
tration was  then,  as  it  is  now,  still  pending.  It  will  also  appear  that 
even  this  $100,000  was  far  in  excess  of  any  probable  liability  of  the  ap- 
pellees as  bondsmen  for  the  devastavit  of  their  principal,  Thomas  Boche. 
If  the  contention  were  sound  that  the  existence  of  valid  and  unpaid 
claims  against  the  estate  would  constitute  a  bar  to  appellants'  recovery, 
the  decision  of  the  Supreme  Court  would  necessarily  have  been  one  of 
afQrmance  of  our  former  judgment,  even  though  that  court  had  dis- 
agreed with  us  on  the  question  of  limitation  discussed  in  both  opinions. 
In  other  words,  the  Supreme  Court  would  not  have  reversed  and  re- 
manded the  case  for  trial  if  the  judgment  of  the  District  Court  was 
right  upon  the  findings  made.  So  that  we  take  it  to  be  settled  that  the 
twenty-third  finding,  to  the  effect  that  there  are  now  live  and  unsatisfied 
debts  amounting  to  over  $200,000,  subject  to  payment  by  the  adminis- 
trator of  the  community  estate  of  Thomas  and  Mary  A.  Boche,  is  upon 
an  immaterial  issue,  and  constitutes  no  defense  to  appellants'  right  of 
recovery. 

If  we  are  right  in  the  above,  the  same  reasoning  also  answers  appel- 
lees' further  coutention  that  they  were  relieved  from  further  liability 
when  J.  J.  Boche,  as  administrator  of  the  community  estate  of  Thomas 
and  Mary  A.  Boche,  received  and  inventoried  one-half  of  the  property 
in  kind  belonging  to  such  community  estate  at  the  date  of  the  qualifica- 
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tion  of  Thomas  Boche.  This  contention  was  also  urged  in  support  of 
the  judgment  on  the  former  appeal,  but  we  did  not  then,  nor  do  we  now, 
attach  any  importance  to  it. 

The  fifth  assignment  of  error  is  also  sustained,  wherein  it  complains 
of  the  insufficiency  of  the  evidence  to  support  the  finding  as  to  the  items 
of  the  Loving,  Daggett  and  Carb  releases.  Evidence  that  "three  re- 
leases of  vendor^s  lien  notes  made  by  various  parties  to  Thomas  Boche, 

reciting  the  payment  by  Thomas  Boche  of  the  sum  of  dollars, 

.  which  releases  bore  date  after  the  death  of  his  wife,"  is  not  suflScient  to 
support  the  eleventh,  twelfth  and  thirteenth  items  of  the  court's  twen- 
tieth finding. 

The  only  other  findings  attacked  are  the  fourteenth  and  twenty-first, 
and  these  we  sustain  as  being  supported  by  the  evidence. 

The  motion  for  rehearing  is  therefore  granted,  the  original  statement 
of  facte  is  ordered  to  be  filed,  and  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Associate  Justice  Dunklin  not  sitting. 


Missouri  Valley  Bridge  &  Iron  Company  et  al.  v.  Harry 

Ballard. 

Decided  January  2,  1009. 

1. — ^Trlal — ^Rearing  Demurrers — ^Practice. 

Where  appellants  were  afforded  an  opportunity  to  present  their  demurrers 
and  have  the  same  acted  upon  but  failed  to  do  so  until  the  parties  had  an- 
nounced ready  for  trial  and  had  begun  testing  the  jurors  as  to  their  qualifica- 
tions, the  refusal  of  the  trial  court  to  suspend  the  proceedings  and  hear  the 
demurrers  was  not  an  abuse  of  its  discretion. 

2. — ^Damages — ^Independent  Contractor — ^Liability  of  Employer. 

It  is  a  general  rule  that  the  employer  is  not  liable  for  injuries  to  others 
resulting  wholly  from  the  default  of  an  independent  contractor  or  his  employes, 
but  to  this  rule  there  are  exceptions,  as,  for  instance,  where  the  work  is  in- 
trinsically dangerous  and  the  injuries  received  are  the  direct  result  of  the 
very  thing  which  the  employer  authorized  to  be  done.  In  such  case  he  cannot 
escape  liability  by  farming  out  the  work  to  an  independent  contractor;  but 
where  the  injury  is  the  result  of  an  act  or  fault  purely  collateral  to  the  work 
to  be  done,  and  is  the  result  entirely  of  the  wrongful  act  of  the  independent 
contractor  or  his  workmen,  the  employer  should  not  be  held  liable.  This  rule 
applied  in  the  case  of  a  bridge  company  employed  as  an  independent  contractor 
to  build  a  bridge  for  a  railroad  company. 

8. — ^Negligence — ^Pleading — Special  Allegations. 

Greneral  allegations  of  negligence  are  made  definite  by  special  allegations  of 
the  facts  constituting  the  negligence,  and  in  such  case  the  evidence  should  be 
confined  to  the  particular  facts  or  acts  alleged.  A  general  allegation  in  a 
petition  that  it  is  the  duty  of  defendant  to  furnish  plaintiff  with  a  safe  place, 
means  and  metliod  of  performing  the  work,  which  it  negligently  failed  to  do, 
followed  by  specific  allegations  of  the  particulars  wherein  defendant  was  neg- 
ligent, will  not  admit  evidence  of  other  acts  of  negligence  than  those  specified. 

4. — Personal  Injury — Caisson  Work — Paralysis. 

In  a  suit  for  damages  resulting  from  paralysis  caused  by  working  in  a 
bridge  caisson,  evidence  considered,  and  held  sufficient  to  support  the  verdict 
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of  the  jury  finding  the  bridge  company  negligent  in  failing  to  furnish  plaintiff 
with  proper  protection  against  such  injuries. 

6. — ^Byidenee — ^Hypothetical  Question. 

A  hypothetical  question  which  has  no  basis  in  the  evidence  then  before  the 
jury  is  properly  excluded.  That  evidence  justifying  the  question  was  subse- 
quently introduced  cannot  affect  the  matter  when  the  question  was  not  there- 
after repeated. 

6. — ^Practice — ^Admission  of  Evidence— Harmless  Error. 

The  admission  of  improper  evidence  is  rendered  harmless  by  express  in- 
struction of  the  court  to  disregard  the  same. 

7. — ^Agency — Proof — Declarations  of  Agent. 

Error  in  admitting  the  declarations  of  a  witness  as  proof  of  his  agency  is 
harmless  when  there  is  other  competent  testimony  to  the  same  effect. 

8. — Evidence— Life  Expectancy. 

Mortality  tables  are  not  indispensable  in  proving  life  expectancy.  This  is 
a  matter  the  jury  might  determine  for  themselves  in  view  of  plaintiff's  age 
and  injuries. 

Appeal  from  the  District  Court  of  Hemphill  County.  Tried  below 
before  Hon.  H.  6.  Hendricks. 

Shirley  M.  Crawford,  Terry,  Cavin  &  Mills  and  Hoover  &  Taylor, 
for  appellants.— The  proof  of  acts  of  negligence  must  be  confined  to 
the  acts  of  negligence  alleged.  The  admission  of  evidence  of  other 
acts  of  negligence  upon  which  the  jury  might  predicate  a  verdict  of 
negligence  against  defendants  is  error.  The  plaintiff  having  spe- 
cifically alleged  certain  acts  of  negligence  upon  which  he  based  his 
right  of  recovery,  it  was  error  to  admit  evidence  over  the  objections 
of  defendants  that  the  *^sand  hog  house"  was  not  properly  and  con- 
veniently located  for  the  best  safety  of  the  men  at  work.  Keeble  v. 
Black,  4  Texas,  71;  Moore  v.  Kennedy,  81  Texas,  147;  Lumber  Co. 
V.   Denham,  85  Texas,  60. 

It  was  error  for  the  court  to  submit  to  the  jury  an  issue  of  negli- 
gence upon  which  they  were  at  liberty  to  find  for  plaintiff  not  raised 
by  the  pleadings;  the  rule  of  law  requires  the  trial  court  to  submit 
to  the  jury  only  such  issues  as  are  properly  raised  by  the  pleadings 
and  sufficiently  supported  by  the  evidence  to  become  a  question  of 
inquiry  on  the  part  of  the  jury.  Houston  &  T.  C.  By.  Co.  v.  Terry, 
42  Texas,  451;  Texas  &  P.  Ry.  Co.  v.  French,  86  Texas,  98;  Southern 
Kansas  By.  Co.  v.  Sage,  84  S.  W.,  814,  and  cases  there  cited. 

The  tenth  paragraph  is  obviously  upon  the  weight  of  the  evidence 
and  places  a  greater  burden  upon  defendants  than  required  by  law, 
in  that  it  charges,  in  effect  and  by  implication,  that  it  was  the  duty 
of  defendants  to  provide  a  sand  hog  house  as  an  avoidance  of  the 
hazards  of  said  work,  and  to  place  it  as  proximately  and  conveniently 
aa  the  same  can  be  situated  to  carry  on  the  caisson  work;  the  full 
measure  of  defendants'  duty,  in  so  far  as  the  issues  in  this  case  are 
concerned,  was  to  use  ordinary  care  to  furnish  a  reasonably  safe  place, 
and  if  a  sand  hog  house  was  to  be  furnished  under  such  duty  to 
use  ordinary  care  as  to  its  location  with  reference  to  the  caisson. 
Galveston,  H.  &  S.  A.  By.  v.  English,  69  S.  W.,  626,  and  cases  cited. 
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Wliere  illegal  and  improper  testimony  had  been  admitted  over  the 
proper  objections  made  by  defendants,  it  was  error  to  refuse  a  special 
written  charge  requested  by  defendants  specifically  directing  the  jury 
not  to  consider  it.  McCauley  v.  Long,  61  Texas,  74;  Texas  &  P. 
Ry.  Co.  V.  Boggs,  30  S.  W.,  1090;  Smith  v.  Caswell,  4  S.  W.,  853. 

When  a  servant  enters  the  employment  of  the  master  he  thereby 
assumes  the  risks  ordinarily  incident  thereto,  and  the  master  has  the 
right  to  assume  that  he  has  the  capacity  to  understand  the  nature 
and  extent  of  the  services^  and  the  ability  to  perform  them.  This  is 
a  presumption  the  law  gives  the  master  the  right  to  indulge  in,  and 
it  is  the  duty  of  the  court  to  so  charge  the  jury.  Missouri  Pac.  R. 
R.  Co.  V.  Callbreath,  66  Texas,  526;  Galveston,  H.  &  S.  A.  R.  R. 
Co.  V.  Hughes,  54  S.  W.,  266;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Kiz- 
ziah,  86  Texas,  90. 

Veale,  Ilazlewood  &  Underwood  and  Baker,  Willis  &  Willis,  for 
appellee. 

SPEER,  AsflOCiATB  Justice. — Harry  Ballard  sued  the  Missouri 
Valley  Bridge  &  Iron  Company  and  the  Southern  Kansas  Railway 
Company  t)f  Texas  and  recovered  a  judgment  for  ten  thousand  dol- 
lars damages  for  injuries  received  while  in  the  employ  of  said  com- 
panies, resulting  in  what  is  known  as  caisson  paralysis.  Inasmuch 
as  many  of  the  errors  assigned  are  predicated  upon  the  court's  charge, 
it  is  here  set  out: 

"First:  'Ordinary  care'  is  that  degree  of  care  that  an  ordinarily 
prudent  person  would  exercise  under  the  same  or  similar  circum- 
stances. 

"Second:  'Negligence,'  as  the  term  is  used  in  this  charge,  is  the 
failure  of  a  person  to  exercise  ordinary  care. 

"Third:  You  are  instructed  that  if  an  occupation  where,  from 
the  nature  and  character  of  the  work  in  the  line  of  the  emplojrment 
and  the  attendant  circumstances  necessary  in  the  performance  of 
same,  there  are  hazards  and  dangers  incident  to  the  occupation  itself 
and  of  which  the  master  knew,  or  by  the  exercise  of  ordinary  care 
would  have  known  the  same,  it  is  the  duty  of  the  employer  to  inform 
an  inexperienced  employe  as  to  the  danger  of  said  employment  and 
the  extent  of  same,  and  failure  to  so  inform  him  in  this  respect 
is  negligence. 

"Fourth:  You  are  instructed,  however,  that  if  at  the  time  of 
employment  an  employe  knew  of  the  dangers  and  the  extent  thereof 
incident  to  an  occupation  and  employment  in  which  he  is  employed, 
or  if  while  in  the  service  he  acquired  such  knowledge,  or  in  the  ordi- 
nary discharge  of  his  own  duties  he  must  necessarily  have  acquired 
such  knowledge  as  to  the  danger  and  extent  of  same  incident  to  such 
work,  the  employe  assumes  the  risk  and  danger  of  such  work,  and 
the  employer  is  not  liable,  although  not  warned  or  instructed  by  the 
employer  as  to  the  nature  and  extent  of  such  danger. 

"Fifth:  You  are  instructed  m  this  case,  bearing  in  mind  the  defi- 
nitions enumerated  in  the  first,  second,  third  and  fourth  paragraphs 
of  this  charge,  that  if  you  find  and  believe  by  a  preponderance  of 
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the  evidence  that  with  reference  to  the  line  of  work  and  character 
of  employment  in  which  plaintiff  was  engaged  in  the  caisson  that 
was  being  constructed,  there  was  incident  to  such  work  and  such 
employment  a  danger  and  hazard  resultant  from  such  work  known 
a^  the  caisson  disease,  and  that  plaintiff  contracted  the  same  while 
in  the  performance  of  this  work,  as  a  result  thereof;  and  if  you  fur- 
ther find  and  believe  that  the  plaintiff  at  the  time  he  engaged  in  said 
caisson  work  was  an  inexperienced  person  as  to  the  nature  and  char- 
acter of  the  work  and  of  the  hazard,  if  any  existed,  of  the  contract- 
ing of  such  disease  as  an  incident  thereto,  and  if  you  further  believe 
that  the  employer,  the  Missouri  Valley  Bridge  &  Iron  Company  knew, 
or  by  the  exercise  of  ordinary  care  should  have  known,  of  the  extent 
and  danger  of  such  disease  as  incident  to  such  work;  and  you  fur- 
ther find  and  believe  that  the  plaintiff  at  the  time  he  engaged  for 
Buch  work  and  began  the  performance  of  same,  he  was  not  warned 
and  instructed  by  defendant  Bridge  &  Iron  Company  as  to  the  extent 
and  danger  of  such  disease  as  incident  to  such  work,  if  the  same  was 
incident  thereto;  and  further  find  and  believe  that  the  failure,  if  any, 
to  warn  and  instruct  plaintiff  was  negligence,  and  that  he  contracted 
such  disease  as  a  result  of  such  negligence,  your  verdict  will  be  for 
the  plaintiff  on  this  issue,  unless  you  find  for  the  defendant  upon 
this  issue  upon  other  instructions. 

"Sixth:  You  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  this  issue  by  a  preponderance  of  the  evidence, .  and 
if  he  fails  to  discharge  such  burden  as  to  all  or  any  of  the  elements 
charged  to  you  in  the  next  preceding  paragraph,  your  verdict  will 
be  for  the  defendant;  or  if  you  find  that  he  was  warned  as  to  the 
hazard  and  the  extent  thereof,  with  reference  to  the  disease  as  inci- 
dent to  the  employment,  if  it  was  incident  thereto,  or  that  the  de- 
fendant was  not  negligent;  or  if  you  find  that  the  injury,  if  any,  did 
not  result  from  such  negligence,  if  any  occurred,  in  either  event  you 
will  find  for  defendant  on  the  issue  charged. 

"Seventh:  You  are  instructed,  in  connection  with  the  fifth  para- 
graph, that  if  you  find  and  believe  from  the  evidence  that  when  the 
plaintiff  began  the  performance  of  the  caisson  work,  he  informed 
Bradshaw,  the  night  superintendent  of  sliifts,  that  he  was  *a  pressure 
man,'  and  if  you  further  find  and  believe  that  the  said  Bradshaw 
accepted  such  statement,  if  you  believe  it  was  made,  that  he  was 
acquainted  with  the  duties  that  he  was  to  perform  and  the  hazard 
and  extent  of  same  as  to  caisson  disease  being  an  incident  of  such 
caiBSon  work,  and  that  a  man  of  ordinary  care  would  not  have  warned 
the  plaintiff  as  to  such  hazard,  if  any,  under  the  circumstances,  you 
will  find  against  plaintiff  upon  such  issue. 

"Eighth:  Bearing  in  mind  the  fourth  paragraph  of  this  charge, 
you  are  instructed  that  if  at  the  time  plaintiff  began  the  caisson 
work  he  knew  of  the  caisson  disease,  and  that  it  was  a  hazard  as 
incident  to  the  work  he  was  to  perform;  or  if  before  he  was  stricken 
with  the  caisson  disease,  if  you  believe  he  contracted  the  same,  lie  ac- 
quired the  knowledge  from  an  outside  source  that  such  a  disease  was 
a  hazard  incident  thereto;  or  if  you  believe  that  in  the  ordinary  dis- 
Vol.  LIII  Civil— 8. 
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charge  of  his  duties  he  necessarily  acquired  the  knowledge  that  such 
disease  was  a  hazard  incident  to  such  employment,  you  are  instructed 
that  plaintiff  assumed  the  risk,  and  although  you  find  that  defendant 
was  negligent  as  to  warning  plaintiff,  on  such  issue  defendant  is  not 
liable. 

"Ninth:  Again,  you  are  instructed  that  when  a  person  enters  the 
employment  of  another  he  has  the  right  to  rely  upon  the  assumption 
that  the  employer  has  exercised  ordinary  care  in  providing  reasonably 
safe  means  and  methods  in  carrying  on  his  work  within  the  line  of 
his  employment,  and  the  employe  is  not  required  to  exercise  ordinary 
care  in  seeing  whether  tlie  employer  has  failed  in  this  respect,  and 
you  are  again  instructed  tliat  a  failure  to  exercise  ordinary  care  to 
provide  such  reasonably  safe  means  for  the  protection  of  the  em- 
ploye is  negligence  for  which  he  is  liable  if  injury  resulted  thereby, 
unless  the  employe  knew  at  the  time  he  entered  the  employment,  or 
if  afterwards  in  the  ordinary  discharge  of  his  duties,  he  must  neces- 
sarily have  acquired  the  knowledge  that  such  means  and  methods 
were  not  reasonably  safe,  in  which  either  event  the  employe  assumed 
the  risk,  and  the  employer  would  be  relieved  of  such  negligence,  al- 
though an  injury  resulted  thereby. 

"Tenth:  Hence,  you  are  instructed  in  this  case,  bearing  in  mind 
the  first  and  second,  as  well  as  the  ninth,  paragraphs  of  this  charge, 
that  if  you  find  the  defendant,  the  Missouri  Valley  Bridge  &  Iron 
Company,  in  providing  the  means  and  methods  in  the  performance 
of  the  caisson  work,  owed  the  duty  to  provide  a  *sand  hog  house'  as 
an  avoidance  of  a  hazard  known  as  caisson  disease  (if  you  believe  it 
was  incident  to  the  work),  you  are  then  instructed  that  said  defend- 
ant should  exercise  ordinary  care  to  provide  a  'sand  hog  house,^  as 
termed  in  the  evidence,  as  a  reasonably  safe  means  and  method  for 
the  performance  of  said  work,  and  as  a  protection  to  its  employes  in 
the  performance  of  said  work  as  an  avoidance  of  said  hazard,  if  any 
existed;  and  if  you  further  believe  that  the  proper  construction  of 
same  relative  to  the  place  where  the  caisson  work  was  being  per- 
formed, should  be  at  a  place  as  proximately  and  conveniently  as  tlie 
same  can  be  situated  to  carry  on  the  caisson  work  as  a  means  Rea- 
sonably safe  for  the  protection  of  the  employes  in  carrying  on  such 
work;  and'  if  you  further  find  and  believe  from  the  evidence  that 
the  'sand  hog  house'  of  the  defendant  Bridge  Company  was  in  such 
a  position  and  such  a  distance  relative  to  such  work,  as  not  to  pro- 
vide reasonably  safe  means  and  methods  in  carrying  on  the  caisson 
work  in  which  plaintiff  was  engaged,  as  a  protection  to  the  hazard 
and  danger,  if  any  existed,  as  to  said  caisson  disease,  and  said  de- 
fendant was  negligent  in  such  respect,  and  the  plaintiff  in  conse- 
quence thereof  contracted  such  disease,  you  will  find  for  plaintiff  upon 
Buch  issue,  unless  you  find  for  defendant  upon  instructions  given  you. 

"Eleventh :  You  are  instructed  the  burden  is  upon  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  the  defendant  owed 
the  duty  and  was  negligent  as  to  the  position  of  said  'sand  hog  house/ 
and  that  his  injuries  resulted  thereby,  and  if  you  find  plaintiff  failed 
to  discharge  the  burden  as  to  all  or  any  of  the  elements  necessary  to 
his  recovery,  as  charged  to  you  in  the  next  preceding  paragraph,  in 
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either  event  you  will  find  for  the  defendant  on  this  issue;  or  if  you 
find  aflBrmatively  that  the  defendant  did  exercise  ordinary  care  in 
the  construction  of  said  *sand  hog  house'  relative  to  the  place  where 
the  caisson  work  was  being  performed  by  plaintiff,  your  verdict  will 
be  for  defendant  on  this  issue. 

"Twelfth:  However,  in  connection  with  the  tenth  paragraph  of 
this  charge,  if  you  find  and  believe  from  the  evidence  that  the  plain- 
tiff knew  at  the  time  he  was  engaged  to  perform  the  caisson  work, 
or  if  afterwards  and  before  his  alleged  injury,  he  knew,  or  if  in  the 
ordinary  discharge  of  his  caisson  work  he  necessarily  acquired  the 
knowledge  that  the  relative  position  of  such  'sand  hog  house'  to  the 
place  where  his  caisson  work  was  being  performed  was  not  in  a  posi- 
tion as  to  be  a  reasonably  safe  means  and  method  in  carrying  on 
the  work  in  which  he  was  engaged,  you  are  instructed  that  plaintiff 
assumed  the  risk  incident  to  the  position  of  such  house  relative  to 
Buch  place  of  work,  and  you  will  find  for  defendants  upon  this  issue, 
although  you  may  find  in  this  connection  defendant  owed  a  duty, 
was  negligent  thereto  and  plaintiff  was  injured  thereby. 

"Thirteenth:  Now,  if  under  the  foregoing  instructions,  you  shall 
find  in  favor  of  the  plaintiff,  you  will  allow  him  such  sum  of  money 
by  your  verdict  as  in  your  judgment  will  be  a  fair,  reasonable  and 
just  compensation  for  the  injury,  if  any,  wliich  has  been  sustained, 
and  in  measuring  the  same  you  will  consider  the  pain  and  suffering 
that  he  has  undergone,  both  mentally  and  pljysically,  if  any,  as  a 
natural  and  probable  consequence  of  the  injury  sustained  by  him, 
and  such  pain  and  suffering,  if  any,  both  mental  and  physical,  as  the 
evidence  may  show  you  he  reasonably  and  probably  will  suffer  in 
future  consequence  of  such  injury,  if  any,  and  if  you  find  from  the 
evidence  that  the  injury  sustained  by  him  was  of  a  permanent  nature 
and  that  on  account  thereof  his  capacity  to  labor  and  earn  money  has 
been  diminished  and  permanently  impaired,  then  in  addition  to  such 
damages  as  you  may  allow  him  for  the  pain  and  suffering,  as  above 
explained,  you  will  also  allow  him  such  a  sum  of  money  as,  if  paid 
now,  would  be  a  just,  fair  and  reasonable  compensation  to  the  extent 
of  his  impairment  or  diminished  capacity  to  labor  and  earn  money 
in  the  future,  between  the  time  that  he  arrived  at  the  age  of  twenty- 
one  years,  and  so  long  as  you  find  from  the  evidence  he  will  probably 
live;  you  can  not  allow  him  anything  for  loss  of  time  between  the 
date  he  was  injured  and  the  time  when  he  arrived  at  twenty-one 
years  of  age,  or  for  his  diminished  capacity  to  labor  and  earn  money 
during  that  period  of  time,  if  any.  But  in  this,  connection  you  are 
further  instructed  that  you  can  not  and  must  not  consider  any  evi- 
dence of  treatment  of  the  agents  of  defendant  while  in  the  'sand  hog 
house,'  or  the  length  of  time  he  stayed  there,  as  any  element  of 
damage  in  this  case,  but  in  this  connection  you  are  charged  not  to 
consider  the  value  of  any  medical  services  as  an  element  of  damages 
as  a  recovery  against  defendants. 

"Fourteenth:  You  are  further  instructed  that  the  Missouri  Val- 
ley Bridge  &  Iron  Company  as  to  the  work  of  sinking  caissons  for 
the  Southern  Kansas  Railway  Company  is  an  independent  contractor 
and  the  general  rule  is  that  one  who  employs  an  independent  con- 
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tractor  as  to  the  result  of  the  work  to  be  performed  is  not  liable,  with 
the  following  exception:  That  where  the  contract  between  the  two 
contracting' parties  contemplates  and  directly  requires  the  performance 
of  a  work  intrinsically  dangerous,  however  skillfully  performed,  and 
the  dangerous  consequence  can  be  reasonably  anticipated  from  the 
work  itself.  Hence,  you  are  instructed  in  this  case  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that  the  contract  between 
the  two  defendants  contemplated  and  directly  required  the  perform- 
ance of  a  work  intrinsically  dangerous,  however  skillfully  performed 
by  the  Missouri  Valley  Bridge  &  Iron  Company,  and  that  the  danger- 
ous consequences,  if  any,  could  be  reasonably  anticipated  from  the 
work  itself  by  the  Southern  Kansas  Bailway  Company  of  Texas  at 
the  time  said  contract  was  made,  you  are  then  instructed  that  if  you 
find  a  verdict  against  the  Bridge  &  Iron  Company  your  verdict  should 
be  against  both  defendants. 

"Fifteenth:  But  you  are  further  instructed  that  the  burden  is 
upon  the  plaintiff  to  prove  the  last  foregoing  issue  by  a  preponder- 
ance of  the  evidence  and  each  element  charged  to  you  in  the  last 
preceding  paragraph,  and  if  plaintiff  has  failed  in  this  respect,  your 
verdict  will  be  for  the  Southern  Kansas  Railway  Company  of  Texas. 

"Sixteenth:  You  are  further  instructed  that  if  you  find  a  verdict 
against  both  defendants,  you  will  further  find  a  verdict  against  the 
Missouri  Valley  Bridge  &  Iron  Company  in  favor  of  the  Southern 
Kansas  Railway  Company  of  Texas  under  the  contract  between  them.*' 

In  disposing  of  appellants'  assignments  of  error  we  shall  make  no 
effort  to  discuss  them  seriatim,  but  shall  try  to  group  them  as  nearly 
as  may  be  with  reference  to  the  issues  presented. 

We  find  no  error  in  the  court's  action  in  refusing  to  hear  and  to 
pass  on  appellants'  demurrers  after  the  parties  had  announced  ready 
for  trial  and  had  beguu  testing  the  jurors  on  their  voir  dire  examina- 
tion. The  explanation  attached  to  the  bill  shows  that  appellants  were 
afforded  an  opportunity  to  present  their  demurrers  and,  upon  an 
excuse  stated,  had  failed  to  do  so,  and  the  ruling  of  the  court  in 
refusing  to  suspend  the  trial  of  the  case  and  hear  the  demurrers  was 
not  an  abuse  of  his  discretion.  Besides,  rule  26  for  the  District  and 
County  Courts  provides  that  exceptions  not  presented  for  determi- 
nation before  proceeding  to  the  trial  of  a  case  on  the  facts,  shall  be 
considered  as  waived,  and  that  the  same  shall  constitute  no  part  of 
the  final  record,  unless  some  question  be  raised  upon  the  action  of 
the  court  in  reference  to  them  and  they  are  presented  in  a  bill  of 
exceptions.  This  latter  requirement  has  not  been  met  in  the  present 
case,  and  we  doubt  if  the  matter  is  in  such  shape  as  to  demand  our 
consideration. 

We  shall  next  consider  the  requested  peremptory  instruction  in 
favor  of  appellant,  the  Southern  Kansas  Railway  Company  of  Texas. 
It  will  be  observed,  and  the  facts  appear  to  have  required  such  ac- 
tion, that  the  court  instructed  the  jury  that  the  Missouri  Valley 
Bridge  &  Iron  Company,  with  respect  to  the  work  of  sinking  the 
caissons  for  the  piers  of  the  railway  bridge,  was  an  independent 
contractor,  and  the  general  rule  is  well  established  that  the  employer 
in  such  case  is  not  liable  for  injuries  to  others  resulting  wholly  from 
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the  default  of  such  independent  contractor  or  his  employes.  To  this 
general  rule  there  are  certain  more  or  less  clearly  defined  exceptions, 
but  we  do  not  believe  this  case  comes  within  any  of  them.  The  trial 
court  appears  to  have  determined  the  matter  by  a  solution  of  the 
query  whether  or  not  the  performance  of  the  work  in  hand  was  in- 
trinsically dangerous,  however  skillfully  performed,  and  pointedly 
instructed  a  verdict  against  the  railway  company  if  such  was  found 
to  be  the  fact.  While  the  expression  "intrinsically  dangerous*^  has 
often  been  used  in  designating  one  of  the  classes  of  undertakings 
which  would  fall  within  the  exception  to  the  general  rule  above 
stated,  it  is  not  the  sole  guide,  nor  even  a  suflBcient  one,  in  determin- 
ing that  question  in  atl  cases.  The  exception  within  which  the  ver- 
dict of  the  jury  has  brought  this  case  finds  its  best  illustration  in 
those  cases  where  public  streets  have  been  made  dangerous  by  exca- 
vations or  otherwise,  and  where  in  the  nature  of  things  the  safety 
of  the  traveling  public  has  been  endangered,  unless  needed  precau- 
tions have  been  taken  to  prevent  it.  In  such  a  case,  as  has  been 
often  said,  the  injuries  are  the  direct  result  of  the  very  thing  which 
the  employer  authorized  to  be  done,  and  he  can  not,  therefore,  escape 
liability  by  farming  out  the  work  to  an  independent  contractor.  It 
is  in  the  nature  of  a  nondelegable  duty,  .owing  to  those  whose  life 
or  limb  is  thus  jeopardized.  But  where,  as  here,  the  injury  is  a 
result  of  an  act  or  fault  purely  collateral  to  the  work  to  be  done, 
and  is  the  result  entirely  of  the  wrongful  act  of  the  independent 
contractor  or  his  workmen,  the  employer  should  not  be  held  liable. 
The  distinction  between  the  two  classes  of  cases  was  pointed  out  by 
hb  in  Cameron  Mill  &  E.  Co.  v.  Anderson,  34  Texas  Civ.  App.,  105, 
which  opinion  was  subsequently  aflSrmed  by  the  Supreme  Court,  98 
Texas,  156.  Under  all  the  evidence  in  this  case  the  work  of  sinking 
the  caissons  and  of  constructing  the  piers  was  wholly  under  tlie  con- 
trol of  appellant  the  bridge  company,  and  was  such  a  work  in  its 
nature  as  could  be  done  without  probable  injury  to  anyone  except 
in  the  event  of  negligence  in  the  manner  of  doing*  it.  The  injuries 
alleged  and  proved  in  the  present  case  were  clearly  the  result  solely 
of  the  negligence  of  appellant  bridge  company.  The  appellant  rail- 
way company  is  not  shown  to  have  failed  in  the  performance  of 
any  duty  it  owed  to  appellee,  without  which  of  course  there  can  be 
no  liability.  As  to  appellant,  the  railway  company,  the  judgment 
therefore  must  be  reversed  and  here  rendered  in  its  favor. 

By  an  objection  to  the  evidence  as  well  as  to  the  charge  submitting 
the  issue,  the  point  is  made  by  appellants  that  appellee's  petition  did 
not  raise  the  question  of  negligence  in  the  location  of  what  is  de- 
nominated the  "sand  hog  house.'^  Upon  this  point  we  have  had  no 
little  difficulty,  but  have  finally  concluded  that  the  court  erred  in  this 
respect.  It  could  serve  no  useful  purpose  to  set  out  at  length  the 
appellee's  petition,  but  be  it.  suflBcient  to  say  the  petition  does  not 
raise  the  issue  of  negligence  in  the  matter  of  the  location  of  the 
"sand  hog  house,*'  as  to  which  the  court  heard  evidence  and  which 
was  pointedly  submitted  as  a  ground  of  liability  in  the  charge.  The 
most  that  can  be  said  in  appellee's  favor  upon  this  point  is  that  his 
petition  alleged  generally  that  it  was  the  duty  of  defendants  to  pro- 
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vide  him  a  safe  plsifie,  means  and  method  of  performing  the  work, 
which  they  negligently  failed  to  do,  but  it  must  also  be  noted  that 
the  petition  further  in  great  detail  specified  the  particulars  wherein 
appellants  failed  to  furnish  him  a  safe  place,  means  and  method  of 
doing  his  work.  The  rule  is  in  such  case  that  the  general  allegation 
of  negligence  is  thus  made  definite  in  the  special  allegations  and  the 
scope  of  inquiry  therefore  limited.  Again,  we  are  constrained  to 
hold  that  the  petition,  when  read  as  a  whole,  negatives  the  idea  that 
reliance  would  be  placed  upon  negligence  in  this  particular,  in  view 
of  the  very  full  allegations  as  to  the  precise  manner  of  the  happen- 
ing of  the  accident. 

It  is  also  insisted  in  this  connection  that  the  evidence  did  not  raise 
the  issue  thus  submitted,  but  on  this  point  we  disagree  with  the  con- 
tention, for  the  evidence  abundantly  shows  that  unless  proper  pre- 
ventive measures  are  taken,  paralysis  is  not  an  infrequent  result  of 
caisson  work,  but  rather  is  to  be  expected  after  the  men  have  worked 
in  the  compressed  air  contained  in  the  caissons  and  again  exposed 
themselves  to  the  normal  pressure  of  the  atmosphere  at  the  surface. 
In  such  case  it  is  shown  to  be  absolutely  necessary  that  a  proper 
dressing  room  should  be  located  conveniently  by,  where  the  men  may 
exchange  their  work  clothes  for  their  walking  clothes,  take  a  hot 
bath  or  a  stimulant,  and  thus  gradually  to  allow  the  system  to  read- 
just itself  to  the  normal  pressure  of  the  atmosphere.  In  the  present 
case  this  dressing  room  was  shown  to  be  from  four  hundred  to  four 
hundred  and  fifty  feet  from  the  mouth  of  the  caisson  where  appellee 
was  at  work.  The  weather  was  cold,  and  it  is  a  legitimate  deduc- 
tion that  his  injuries,  with  all  the  fearful  consequences  detailed  by 
the  witnesses,  resulted  from  the  bridge  company's  negligence  in  not 
placing  the  sand  hog  house  or  dressing  room  nearer  to  the  mouth  of 
the  caisson,  where  it  should  have  been. 

We  hold  there  was  no  error  in  refusing  to  allow  appellants'  counsel 
to  ask  the  witness  Dr.  Caylor  if  a  man  coming  up  out  of  the  caisson 
into  normal  air  pressure  were  to  stand  around  in  the  cold  and  stop 
his  movement,  he  would  be  liable  to  be  stricken  with  the  caisson 
disease,  the  objection  to  the  evidence  being  that  the  hypothetical 
question  found  no  basis  in  the  testimony.  The  court  sustained  this 
objection  and  appellant  has  pointed  us  to  no  evidence  that  would  in- 
dicate that  the  ruling  was  erroneous,  save  the  testimony  of  a  wit- 
ness who  was  subsequently  offered  by  the  appellants  themselves.  It 
does  not  appear  that  appellants  ever  renewed  their  request  for  such 
testimony  and  the  court's  ruling  at  the  time  was  correct.  Appellee 
on  cross-examination  had  specifically  denied  that  he  had  stood,  around 
in  the  cold  before  going  into  the  sand  hog  house. 

The  seventh  assignment  of  error,  complaining  that  the  court  erred 
in  allowing  appellee's  mother  to  testify  tliat  before  appellee  was 
stricken  and  received  the  injuries  alleged  in  this  case  there  was  noth- 
ing the  matter  with  his  kidneys  or  bowels,  is  not  supported  by  the 
record.  The  statement  of  facts  is  an  agreed  statement  and  an  exam- 
ination of  it,  discloses  that  she  only  testified  as  to  his  condition  in 
these  respects  up  to  the  time  when  last  she  saw  him,  some  five  years 
previous. 
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We  can  not  sustain  the  assignment  complaining  of  the  admission 
of  evidence  to  the  effect  that  appellee's  mother  had  paid  out  a  sum 
of  money  for  nurse  hire,  since  the  explanation  of  the  bill  given  by 
the  court  shows  that  he  orally  instructed  the  jury  not  to  consider 
such  testimony,  and  this  also  is  a  sufficient  answer  to  the  next  assign- 
ment, complaining  that  the  court  refused  to  instruct  the  jury  in 
writing  not  to  consider  such  testimony,  especially  in  view  of  the  fact 
that  the  jury  could  not  consider  such  item  under  the  court's  charge 
on  the  measure  of  damages.  And  as  to  the  complaint  that  the  court 
permitted  the  appellee  to  testify  that  his  doctor's  bill  was  six  hun- 
dred or  seven  hundred  dollars,  the  latter  part  of  the  thirteenth  para- 
graph of  the  court's  charge  expressly  directing  the  jury  not  to  con- 
sider the  value  of  any  medical  services  as  an  element  of  damages,  is 
a   complete   answer. 

Since  there  was  other  evidence  tending  to  show  that  the  person 
who  induced  appellee  to  enter  the  employ  of  appellants  was  their 
agent,  there  was  no  error  in  permitting  appellee  to  testify  as  to  such 
person's  statements  to  tlie  effect  that  he  was  such  agent.  See  White 
V.  San  Antonio  Water  Works  Co.,  9  Texas  Civ.  App.,  465.  Besides, 
the  statements  themselves  appear  to  be  so  immaterial  as  to  be  without 
possible  prejudice,  even  if  erroneously  admitted. 

The  fourth,  sixth,  eighth  and  twelfth  paragraphs  of  the  court's 
charge  are  each  made  the  basis  of  an  assignment  of  error,  but  without 
discussing  in  detail  the  criticisms  made,  it  is  sufficient  to  say  that 
each  of  these  charges  presents  a  theory  of  the  facts  upon  which  a 
verdict  for  the  defendants  is  instructed,  and  they  are  certainly  cor- 
rect as  far  as  they  go,  and  if  appellants  were  entitled  to  or  desired 
a  more  favorable  charge,  they  should  have  requested  it. 

The  special  charge  refused  which  is  made  the  basis  of  the  four- 
teenth assignment  is  not  set  out  in  the  brief  so  that  we  may  judge 
of  its  merits,  but  the  question  of  assumed  risk  which  the  charge 
sought  to  have  submitted  appears  to  have  been  fully  and  fairly  cov- 
ered by  the  charge  given.  Besides,  the  propositions  asserted  under 
this  assignment  are  abstract  and  not  necessarily  true.  It  can  not  be 
held  in  this  case  that  appellee  by  accepting  emplo3nQient  from  the 
bridge  company  assumed  all  of  the  risks  incident  to  the  work  as  to 
the  existence  of  which  he  is  shown  to  have  been  ignorant. 

There  is  manifestly  no  merit  in  the  fifteen  assignment,  under 
which  the  proposition  is  asserted  in  effect  that  all  the  issues  in  the 
ease  should  be  presented  in  the  same  section  of  the  court's  charge. 
This  obviously  can  not  be  done,  and  the  particular  defense  urged 
under  tliis  assignment  was  fairly  submitted  in  a  separate  paragraph 
of  the  court's  charge. 

The  fourth  and  tenth  special  charges  were  properly  refused  because, 
if  for  no  other  reason,  they  ignored  the  issues  of  inexperience  on 
appellee's  part  and  appellant's  failure  to  warn  him  of  the  dangers 
of  his  employment. 

It  is  insisted  in  the  nineteenth  assignment  of  error  that  the  court 
erred  in  the  eleventh  paragraph  of  his  charge  by  instructing  the  jury 
**that  before  they  could  find  for  defendants  .on  the  question  of  neg- 
ligence in  the  location  of  the  sand  hog  house,  they  must  find  affirma- 
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lively  that  defendant  did  exercise  ordinary  care  in  the  construction 
of  same  relative  to  where  the  caisson  work  was  being  performed  by 
plaintiff,"  since  the  burden  was  upon  appellee  to  show  negligence  in 
its  location.  It  is  true  such  burden  is  upon  the  appellee,  but  it  is 
equally  true,  as  will  be  seen  from  an  inspection  of  the  paragraph 
complained  of,  that  the  charge  did  not  place  the  burden  on  appellants. 
*  The  thirteenth  paragraph  of  the  court's  charge  is  next  attacked 
because,  first,  it  assumed  that  appellee  was  less  than  twenty-one  years 
of  age  at  the  time  he  was  injured,  and,  second,  there  being  no  evi- 
dence as  to  the  length  of  time  plaintiff  would  probably  live,  it  was 
error  for  the  court  to  allow  the  jury  to  consider  such  question  in 
measuring  the  damages.  The  assumption  referred  to,  resulting  nec- 
essarily in  lessening  the  verdict  returned  against  appellants,  is  cer- 
tainly to  their  advantage,  while  the  second  proposition  is  not  sup- 
ported by  the  record.  The  jury  would  be  authorized  to  determine 
for  themselves  the  length  of  time  appellee  would  probably  live,  in 
view  of  his  age  and  injuries.  It  was  a  matter  concerning  which 
mortality  tables  would  be  of  little  or  no  use. 

The  remaining  assignments  complain  that  the  verdict  and  judg- 
ment are  contrary  to  the  evidence  in  the  numerous  particulars  pointed 
out,  but  these  will  of  course  not  be  discussed  in  view  of  our  judgment 
of  reversal. 

The  judgment  of  the  District  Court  as  to  appellant,  the  Southern 
Kansas  Railway  Company  of  Texas  is  reversed  and  judgment  here 
rendered  for  such  appellant,  but  as  to  appellant,  the  Missouri  Valley 
Bridge  &  Iron  Company,  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 

Writ  of  error  refused. 


S.    P.    HlQHTOWER    V.    J.    W.    BeNNIQHT. 
Decided  January  2,  1909. 

Pinal  Judgment — ^Appeal — Oral  Testimony. 

A  judgment  in  a  Justice  Court  recited  that  "the  writ  of  attachment  should 
be  quashed,  and  that  the  cause  should  be  dismissed  from  the  docket,  therefore 
it  is  ordered,  adjudged  and  decreed  by  the  court  that  said  bond  is  insufficient, 
that  the  writ  of  attachment  may  be  quashed  and  that  said  cause  be  dismissed 
from  the  docket,  and  that  plaintiff  pay  all  costs  of  this  suit,  for  which  let  exe- 
cution issue."  Held,  when  tested  by  its  own  recitals,  said  judgment  finally  dis- 
posed of  the  controversy  by  dismissing  the  cause  from  the  docket  and  would 
therefore  support  an  appeal  to  the  County  Court.  The  oral  testimony  of  the 
justice  of  the  peace  was  not  admissible  to  prove  that  he  intended  by  said 
judgment  only  to  quash  the  attachment. 

Appeal  from  the  County  Court  of  Scurry  County.     Tried  below  be- 
fore Hon.  C.  R.  Buchanan. 

W.  W.  Hamilton  and  Robt.  H.  Curnutte,  for  appellant. 
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Smith  &  Huicheson,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  originated  in  the  Justice'a 
Court  of  precinct  No.  1,  Scurry  County,  Texas,  wherein  the  following 
judgment  Ivas  entered:  "On  this,  the  23d  day  of  December,  A.  D. 
1907,  came  on  to  be  heard  the  above  styled  and  numbered  cause,  and 
both  parties  appearing  in  person  an^  by  their  attorneys,  and  the 
defendant,  J.  W.  Bennight,  by  his  attorneys.  Smith  &  Hutcheson, 
orally  suggested  to  the  court  that  the  bond  in  attachment  was  insuffi- 
cient, in  that  the  sureties  thereon  were  insolvent,  and  asked  that  the 
plaintiff  herein  be  required  to  make  a  new  bond;  whereupon,  without 
the  introduction  of  any  evidence  to  sustain  said  suggestion,  the  court 
held  that  said  bond  was  insufficient,  that  the  writ  of  attachment 
should  be  quashed,  and  that  the  said  cause  should  be  dismissed  from 
the  docket. 

"Therefore  it  is  ordered,  adjudged  and  decreed  by  the  court  that 
said  bond  is  insufficient,  that  the  writ  of  attachment  be  quashed,  and 
that  said  cause  be  dismissed  from  the  docket  and  that  plaintiff  pay 
all  costs  of  this  suit,  for  which  let  execution  issue. 

^^herefore  the  plaintiff,  S.  F.  Hightower,  in  open  court  gave  notice 
of  appeal  to  the  County  Court  of  Scurry  County,  Texas,  at  the  Janu- 
ary term,  A.  D.  1908." 

On  appeal  to  the  County  Court  that  court  dismissed  the  appeal 
upon  the  ground  that  there  was  no  final  judgment  entered  in  the  Jus- 
tice's Court,  from  which  order  the  plaintiff  has  appealed. 

Conclusions. — ^We  are  not  at  liberty  to  discuss  the  .questions  in- 
volved in  the  ruling  of  the  justice  of  the  peace  in  abating  the  attach- 
ment proceedings  for  the  insolvency  of  the  sureties  on  the  attachment 
bond,  nor  indeed  his  action  in  any  respect  further  than  to  determine 
whether  or  not  the  judgment  actually  entered  by  him  and  above  copied 
constitutes  a  final  judgment  such  as  would  support  appellant's  appeal 
to  the  County  Court.  We  are  of  opinion  the  judgment  must  be  in- 
terpreted as  it  is  written,  and  not  in  the  light  of  the  justice's  oral  tes- 
timony to  the  effect  that  he  merely  meant  to  quash  the  attachment 
proceedings  and  not  to  dismiss  appellant's  suit,  as  the  county  judge 
seems  to  have  determined  the  matter  below.  When  tested  by  its  own 
recitals  it  is  quite  too  clear  for  argument  that  the  judgment  finally 
disposes  of  the  controversy  by  dismissing  the  cause  from  the  docket, 
and  that  therefore  appellant's  remedy  was  by  appeal  to  the  County 
Court.  (Parker  v.  Spencer,  61  Texas,  155;  Steele  v.  Goodrich,  87 
Texas,  401 ;  Fuerman  v.  Ruble,  16  S.  W.,  536.) 

It  follows  that  the  County  Court  erred  in  dismissing  the  appeal  and 
his  judgment  is  therefore  reversed  and  the  cause  remanded  for  trial 
on  the  merits. 

Reversed  and  remanded. 
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Lane  &  Neabn  v.  Allen  Warren. 

Decided  January  2,  1909. 

Building  Contract — Breach — ^Damages. 

An  offer  to  build  a  house  according  to  certain  plana  and  specifications  for 
a  certain  sum  of  money  and  the  sicceptance  of  the  offer  by  the  owner  consti- 
tutes a  complete  contract,  and  any  subsequent  attempt  by  the  owner  to  write 
into  it  a  condition  not  embraced  in  the  original  contract,  as  for  instance  that 
the  contractor  should  buy  the  lumber  from  a  certain  dealer,  and  a  refusal  by 
the  owner  to  consummate  the  contract  unless  such  a  condition  was  incorporated, 
would  be  a  breach  of  the  contract  for  which  the  owner  would  be'  liable. 

Appeal  from  the  County  Court  of  Scurry  County.  Tried  below 
before  Hon.  C.  R.  Buchanan. 

Taylor  &  DeBogory  and  W,  W.  Hamilton,  for  appellants. 

Smith  &  Hutcheson,  for  appellees. 

SPEER,  Associate  Justice. — Appellants  sued  appellee  in  the 
County  Court  of  Scurry  County  to  recover  profits  of  which  they  were 
deprived  by  the  conduct  of  appellee  in  breaching  a  building  contract 
with  them.  The  county  judge  before  whom  tlie  case  was  tried  filed 
the  following  findings  of  fact,  which  are  unchallenged  and  which  we 
adopt,  to  wit: 

"1st.  That  after  previously  notifying  a  number  of  carpenters  and 
carpenter  contractors  that  he  proposed  building  a  residence  in  the 
town  of  Snyder  in  accordance  with  plans  and  specifications  in  the 
hands  of  defendant,  the  defendant  Allen  Warren  did,  on  or  about  the 
26th  day  of  July,  1907,  open  the  several  sealed  bids  that  had  been 
submitted  to  him  on  the  proposition  of  building  said  residence.  That 
an  examination  of  said  bids  disclosed  that  the  bids  submitted  by  the 
plaintiffs,  A.  W.  Lane  and  A.  0.  Neam,  was  the  lowest  bid  submitted 
for  the  construction  of  said  house.  Said  bid  being  for  the  sum  of 
$1586  for  the  house  completed,  not  including  foundation. 

"2d.  That  the  defendant  Allen  Warren  soon  after  opening  and 
examining  said  sealed  bids  remarked  to  A.  W.  Lane,  plaintiff,  'Well, 
Mr.  Lane,  I  guess  it  is  up  to  you.    Yours  is  the  lowest  bid.* 

"3d.  Plaintiff  Lane  and  defendant  Warren  talked  about  plans  con- 
cerning the  building  of  said  residence,  and  defendant  Warren  took 
plaintiff  Lane  in  his  buggy  to  the  proposed  site  of  such  contemplated 
building,  when  defendant  was  considering  with  plaintiff  Lane  the 
matter  of  changing  in  some  minor  details  the  original  plan  of  the 
building. 

"4th.  That  in  a  few  days  after  said  bids  were  opened  defendant 
Warren  went  where  plaintiffs  Lane  and  Nearn  were  doing  some  car- 
penter work  and  said  to  them  that  he  had  come  to  T3uy  ofF  from 
them.  After  discussing  the  matter  briefly  defendant  told  plaintiffs 
that  he  did  not  want  to  have  them  to  'think  hard'  of  him  and  had 
come  over  to  see  how  much  they  would  take  to  call  the  matter  off. 
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plaintiffs  told  defendant  it  would  take  $100.  Whereupon  defendant 
told  plaintiffs  it  was  too  high,  and  he  would  not  pay  any  such  price. 
"6th.  A  day  or  two  after  this  last  conversation  between  defendant 
and  plaintiffs,  plaintiffs  Lane  and  Nearn  called  on  defendant  Warren 
and  told  him  they  were  ready  to  go  to  an  attorney's  office  and  draw 
up  the  contract  for  building  said  residence.  Plaintiffs  and  defendant 
repaired  to  the  oflBce  of  attorney  W.  W.  Hamilton  and  in  reciting 
the  details  that  should  be  included  in  said  contract,  it  was  stated  by 
the  defendant  that  the  material  for  such  building  must  be  bought  of 
the  Higginbotham-Harris  Lumber  Company,  at  Snyder,  at  the  list 
price  for  lumber  and  building  material  pasted  on  the  wall  in  the 
office  of  said  lumber  company,  for  the  reason  that  defendant  had  a 
credit  of  $1280  with  said  lumber  company  to  be  taken  up  in  building 
material  at  the  list  price,  and  that  defendant  was  unable  to  build  a 
house  unless  he  could  use  this  credit  with  the  said  lumber  company. 
Plaintiffs  declined  to  admit  such  stipulation  in  the  contract,  and  no 
contract  was  drawn  up.'^ 

Supplemental  Findings  of  Fact. — "1st.  The  defendant  Warren  re- 
fused to  permit  plaintiffs  to  erect  said  house,  when  plaintiffs  declined 
to  stipulate  in  the  proposed  written  contract  that  the  material  for  said 
house  was  to  be  purchased  of  the  Higginbotham-Harris  Lumber  Com- 
pany. 

"2d.  Plaintiff  Lane  had  ample  opportunity  to  have  known  at  the 
time  defendant  Warren  examined  the  bids  that  were  submitted  to 
build  said  proposed  house  that  the  material  for  said  house  was  to  be 
purchased  of  the  Higginbotham-Harris  Lumber  Company. 

"3d.  The  bid  submitted  by  plaintiffs  Lane  and  Nearn  for  the  com- 
pletion of  said  house  was  in  the  sum  of  $1586.  If  the  plaintiffs  had 
been  permitted  to  erect  said  house  and  the  material  purchased  of  the 
B.  B.  Spencer  Lumber  Company  the  expense  therefor  would  have  been 
as  follows: 


"Cost    of   material $  945.46 

Labor  of  two  additional  workmen  20  days  each,  at  $3  per 

day    120.00 

Labor  of  plaintiff  Lane,  30  days  at  $3.50  per  day 105.00 

Labor  of  plaintiff  Nearn,  30  days  at  $3  per  day 90.00 

Cost  of  papering  and  painting 187.85 

Total  expense  of  erecting  said  house $1448.31 

Difference  between  contract  price  and  said  expenses 137.69" 

From  these  findings  a  judgment  was  entered  in  favor  of  the  de- 
fendant. 

Conclusions. — The  sole  question  presented  for  our  determination 
is  whether  on  the  above  findings  the  judgment  should  not  have  been 
rendered  for  appellants.  We  construe  the  first  finding  to  constitute 
an  offer  upon  the  part  of  appellants  to  erect  appellee's  building  and 
to  furnish  all  materials  therefor,  not  including  the  foundation,  for  the 
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sum  of  fifteen  hundred  and  eighty-six  dollars,  and  we  construe  the 
second  finding  as  an  acceptance  on  the  part  of  aj^pellee  of  such  oflfer. 
Other  findings  are  confirmatory  of  these  conclusions,  and  the  fact,  as 
found  in  the  fifth  finding,  that  appellee  subsequently  attempted  to 
write  into  the  contract  the  further  condition  that  the  building  mate- 
rials were  to  be  purchased  from  the  Higginbotham-Harris  Lumber 
Company  at  list  prices  can  not  in  the  least  affect  or  alter  the  rights 
of  appellants  in  the  already  completed  contract.  It  therefore  becomes 
our  duty  on  the  above  findings  to  reverse  the  judgment  of  the  County 
Court  and  to  render  judgment  in  favor  of  appellants  for  the  sum  oif 
$137.69. 

Eeversed  and  rendered  in  favor  of  appellants  for  $137.69,  but  as 
to  interveners  the  judgment  is  not  disturbed. 

Reversed  and  rendered. 


J.  W.  Whabton  v.  E.  D.  Chunn. 

Decided  January  2,   1909. 

1. — ^Appeal — ^Xotioii  to  Strike  Out  Statement  of  Paots. 

Where  a  very  substantial  portion  of  a  statement  of  facts  is  in  the  form 
of  questions  and  answers,  such  statement  will  be  stricken  from  the  record  upon 
motion  of  appellee  because  in  violation  of  the  statute. 

2. — Slander — ^Privilege. 

When  slanderous  words  were  uttered  to  the  plaintiff  in  -the  presence  of  others 
upon  an  occasion  when  the  plaintiff  sought  from  defendant  a  retraction  of  a 
prior  slander,  the  contention  that  the  words  spoken  under  such  circumstances 
were  privileged,  cannot  be  sustained.  The  rule  of  privilege  under  such  circum- 
stances does  not  inure  to  the  benefit  of  one  who  is  himself  the  author  of  the 
slander. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Chandler  &  Keith,  for  appellant. 

Theodore  Mack  and  Lee  Riddle,  for  appellee. 

SPEER,  Associate  Justice. — A  very  substantial  portion  of  the 
statement  of  facts  contained  in  tlie  record  on  this  appeal  is  in  the 
form  of  questions  and  answers,  and  therefore  in  violation  of  the  stat- 
ute requiring  such  statement  to  be  in  narrative  form.  AVe  sustain 
appellee's  motion  to  strike  the  same  from  the  record.  See  Peoples  v. 
Evans,  50  Texas  Civ.  App.,  225. 

Without  a  statement  of  facts  there  is  but  one  assignment  of  error 
which  can  be  considered,  and  that  arises  on  an  exception  to  a  para- 
graph in  appellee's  petition.  The  action  was  one  by  appellee  against 
appellant  for  damages  for  slander  and  libel.  The  exception  is  in  effect 
that  appellee  seeks  a  recovery  for  words  alleged  to  be  slanderous,  which 
were  uttered  to  the  appellee  in  the  presence  of  others  upon  an  occa- 
sion when  the  appellee  had  sought  from  appellant  a  retraction  of  a 
prior  slander,  the  contention  being  that  the  words  spoken  under  such 
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circumstances,  that  is,  at  the  appellee's  instance  and  request,  were 
privileged  and  therefore  not  actionable.  But  we  rule  against  this  con- 
tention for  two  reasons:  First,  the  rule  of  privilege  under  such 
circumstances  does  not  inure  to  the  benefit  of  one  who  is  himself  the 
author  of  such  slander;  and,  second,  such  language  would  in  any 
event  be  actionable  if  spoken  in  malice,  as  appellee  in  this  case  alleges 
it  was.  See  25  Cyc,  392;  Newell  on  Defamation,  Slander  and  Libel, 
p.  515;  Nott  V.  Stoddard  (Vt.),  88  Am.  Dec,  633;  Laughlin  v. 
Schnitzer,  106  S.  W.,  908. 

Finding  no  error,  we  order  that  the  judgment  of  the  District  Court 
be  aflSrmed. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

Alexander  Ecgles  &  Company.. 

Decided  January   2,   1900. 

1. — ^Evidenoe— Bonndary — ^Bifirht  of  Way. 

When,  by  an  examination  of  the  records,  it  could  not  be  told  where  the 
lines  of  the  right  of  way  of  a  railway  company  were  on  the  ground,  the  testi- 
mony of  a  surveyor  who  had  run  the  lines  as  to  where  they  were  located  was 
admissible  over  objection  that  the  records  were  the  best  evidence.  ' 

8. — Same— Fire — ^Escape  of  Sparks  from  Engine. 

Where,  in  a  suit  against  the  railway  company  for  damages  by  fire  set  out 
by  its  engine,  the  company  introduced  testimony  that  the  engine  had  been  throw- 
ing sparks  ten  days  before  the  fire  but  had  been  repaired  and  had  not  thrown 
sparks  since,  and  there  was  no  testimony  as  to  how  repairs  were  made,  testi- 
mony that  within  the  ten  days  other  fires  were  set  out  at  the  same  place  by 
the  engine,  was  admissible  in  rebuttal. 

3. — ^Fire— Prima  Pacie  Case— Bnrden  of  Proof. 

In  a  suit  against  a  railway  company  for  damages  by  fire  set  out  by  its 
engine,  proof  by  the  plaintiff  that  the  injury  complained  of  was  caused  from 
fire  set  6ut  by  sparks  from  the  engine  while  being  operated  upon  the  road, 
constitutes  a  prima  facie  case,  and,  if  not  rebutted,  entitles  the  plaintiff  to 
recover;  and  the  court  may  so  instruct  the  jury. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

E,  B.  Perkins  and  Scott,  Sanford  &  Rosa,  for  appellant. 

Morrow  dc  Smithdeal,  for  appellees. 

BAINEY,  Chiep  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  the  negligent  burning  of 
ninety-nine  bales  of  cotton  by  permitting  sparks  to  escape  from  its 
engine  and  setting  fire  to  grass  allowed  to  accumulate  on  its  right  of 
way,  which  fire  communicated  to  a  hull  house  and  from  there  to 
plaintifiTs  cotton  and  burning  same.  Defendant  plead  general  demur- 
rer, general  denial,  and  specially  that  its  engine  was  equipped  with 
the  best  improved  spark  arrester  which  was  in  the  best  state  of  repair 
and  which  engine  was  properly  operated,  and  that  if  said  fire  was 
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caused  by  said  engine  at  all  it  was  caused  by  sparks  that  communi- 
cated direct  to  the  hull  house  of  the  Hill  County  Cotton  Oil  Com- 
pany, and  not  from  the  grass  on  the  right  of  way.  A  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff  and  the  railway  company  ap- 
peals. 

The  evidence  shows  that  on  the  21st  day  of  February,  1907,  in  the 
town  of  Hillsboro,  Texas,  an  engine  of  the  appellant's  was  being  op- 
erated along  its  track  in  said  town,  and  sparks  were  emitted  therefrom 
and  set  fire  to  grass  that  was  allowed  to  accumulate  on  appellant's 
right  of  way,  and  from  said  grass  said  fire  was  communicated  to  the 
hull  house  of  the  Hill  County  Cotton  Oil  Company,  which  was  situ- 
ated between  the  tracks  of  appellant  and  the  Missouri,  Kansas  & 
Texas  Eailway  Company,  and  from  said  hull  house  the  fire  was  com- 
municated to  plaintiff's  cotton,  which  was  loaded  on  the  cars  of  the 
Missouri,  Kansas  &  Texas  Eailway  Company,  and  burned  said  cotton, 
which  was  of  the  value  as  found  by  the  jury.  The  appellant  was 
negligent  in  not  having  its  engine  in  proper  repair  and  in  permitting 
.  sparks  to  escape,  which  resulted  in  the  burning  of  plaintiff's  cotton. 
Objection  is  made  to  the  action  of  the  court  in  not  excluding  the 
testimony  of  witness  Preston  as  to  the  location  of  the  lines  between 
the  Missouri,  Kansas  &  Texas  Railway  Company  and  the  Hill  County 
Cotton  Oil  Company,  and  the  defendant  company's  property.  The 
witness  on  cross-examination,  when  asked  if  he  "knew  where  the  Cot- 
ton Belt  right  of  way  is  along  there,  whether  it  owns  up  to  the  mill 
or  not?"  answered,  "Yes,  that  is  my  information  in  examining 
into  the  matter  at  the  time  I  was  engaged  in  the  work.^*  Q.  "Did 
you  learn  that  from  what  you  were  told?"  A.  "That  was  the  result 
of  my  investigation  of  the  record."  Preston  was  a  surveyor  and  had 
testified  on  direct  examination  that  he  was  familiar  with  said  lines; 
that  he  had  located  the  property  lines  of  the  cotton  mill  people  be- 
tween the  two  right  of  ways,  the  Missouri,  Kansas  &  Texas  and  the 
Cotton  Belt,  and  the  hull  house  was  situated  between  the  two.  The 
objection  to  Preston's  testimony  was  that  it  was  hearsay  and  inad- 
missible to  establish  the  location  of  a  line  between  two  tracts  of  land, 
the  records  being  the  best  evidence  of  what  they  contained.  We  do 
not  think  the  testimony  objectionable  on  the  ground  of  hearsay.  It 
is  true  that  the  records  were  the  best  evidence  of  what  thev  contain, 
but  by  examination  of  the  records  it  could  not  be  told  where  the 
lines  were  on  the  ground.  To  do  this  with  exactness  it  was  necessary 
to  apply  the  chain  and  compass  by  one  understanding  surveying.  This 
Preston  did  and  his  testimony  was  admissible.  But  there  was  other 
testimony  admitted  without  objection  showing  the  location  of  the 
railroad  track  and  hull  house,  which  is  as  testified  to  by  Preston. 
Besides,  there  seems  to  be  no  contention  on  the  part  of  appellant  that 
the  location  is  different  from  that  as  stated  by  plaintiff's  witnesses. 

Appellant  objected  to  the  admission  of  the  testimony  of  witness 
Dickson  to  the  effect  that  he  had  seen  within  ten  davs  before  the  fire 
in  question  other  fires  on  the  right  of  way  at  the  same  place,  set  by 
the  engine  making  a  flying  switch.  Appellant  introduced  testimony 
showing  that  this  engine  had  been  throwing  sparks  ten  days  before 
this,  but  had  been  repaired  and  had  not  thrown  sparks  since.     No 
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one  testified  that  they  saw  the  engine  repaired  or  how  it  was  repaired. 
The  person  who  did  the  repairing  was  not  introduced  and  there  is 
no  testimony  as  to  how  the  repairs  were  made.  The  appellant  had 
introduced  testimony  to  show  that  its  spark  arrester  was  in  good 
repair,  and  in  rebuttal  the  testimony  of  Dickson  was  admissible  to 
counteract  tlie  effects  of  the  testimony  introduced  by  appellant. 
(Missouri,  K.  &  T.  Ry.  Co.  v.  Dawson,  109  S.  W.,  1110.) 

We  see  no  merit  in  appellant's  contention  that  the  court  erred  in 
telling  the  jury,  in  effect,  that  if  they  believed  sparks  of  fire  escaped 
from  the  defendant's  engine  and  set  fire  to  grass  on  defendant's  right 
of  way,  which  fire  was  communicated  to  and  burned  plaintiff's  cotton, 
such  would  constitute  a  prima  facie  case,  etc.  The  charge  complies 
substantially  with  the  rule  laid  down  by  the  Supreme  Court  in  Gulf, 
C.  &  S.  F.  Ry.  V.  Johnson,  92  Texas,  591,  which  involved  the  same 
issue  here  presented.  In  that  case  Justice  Brown,  speaking  for  the 
court,  said:  "It  is  well  settled  in  this  State  that  in  cases  of  this 
character  proof  by  the  plaintiff  that  the  injury  complained  of  was 
caused  from  fire  set  out  by  sparks  from  a  railroad  locomotive  while 
it  was  being  operated  upon  the  road,  constitutes  a  prima  facie  case, 
and,  if  not  rebutted,  entitles  the  plaintiff  to  recover.  It  was  not  error 
for  the  court  to  state  to  the  jury,  that  such  facts,  if  proved,  entitled 
the  plaintiff  to  recover,  unless  rebutted  by  defendant."  Also  see  the 
cases  cited  in  the  opinion.  Finding  no  error  in.  the  judgment  it  is 
afBrmed. 

Affirmed. 

Writ  of  error  refused; 


MissouBi,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Lucy 

Wallace  et  al. 

Decided  January  2,  1009. 

1. — Measure  of  Damages — ^Beath. 

A  charge  allowing  a  mother  to  recover  for  death  of  the  son  the  present 
cash  value  of  whatever  pecuniary  benefit  she  had  a  reasonable  expectation  of 
receiving  during  her  lifetime  from  the  son  had  he  lived,  could  not  have  misled 
the  jury  to  render  a  verdict  greater  than  her  life  expectancy,  and  this  she 
was  entitled  to  recover. 

2* — Same— Peouniary  Benefits. 

Where,  in  a  suit  by  the  wife,  minor  children  and  mother  for  the  death  of 
deceased,  the  recovery  was  limited  to  the  present  value  of  the  pecuniary  bene- 
fits plaintiffs  had  an  expectancy  of  receiving  had  deceased  lived,  an  instruction 
that  by  pecuniary  benefits  as  used  is  meant  not  only  money  but  everything 
that  can  be  valued  in  money,  and  in  case  of  the  minor  children  it  includes 
the  reasonable  pecuniary  value  of  the  nurture,  care  and  training,  if  any.  the 
jury  may  believe  from  the  evidence  they  would  have  received  had  he  lived, 
was  iiot  error,  considered  in  connection  with  the  succeeding  instruction  not  to 
allow  anything  for  grief  or  sorrow,  or  for  loss  of  deceased's  society,  affection 
or  oompanionuiip. 

3. — Death — ^Damages — Verdict. 

Verdict,  in  a  suit  by  the  wife,  minor  children  and  mother  for  the  death 
of  the  husband,  father  and  son,  in  the  mun  of  seventeen  thousand  five  hundred 
dollars,  held  not  excessive. 
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Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  B.  L.  Jones 

Coke,  Miller  &  Coke,  Head,  Dillard,  Stnith  dk  Head  and  Jno.  C. 
Wall,  for  appellant. 

Wolfe,  Hare  £  Maxey,  for  appellees. 

RAINEY,  Chief  Justice. — This  is  a  suit  by  the  wife,  children 
and  mother  against  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  to  recover  damages  for  the  negligent  killing  of  Herbert  M. 
Wallace,  husband,  father  and  son  respectively,  of  plaintiffs.  Wallace 
was  a  fireman  in  appellant's  employ  and  was  killed  by  reason  of  a 
head-end  collision  between  the  engine  he  was  firing  and  another  op- 
erated by  appellant's  servants.  Appellant  admitted  liability  for  such 
pecuniary  damages  as  plaintiffs  suffered  by  the  death  of  said  Herbert 
M.  Wallace.  A  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiffs  for  $17,500,  from  which  the  railway  company  appeals. 

The  first  assignment  of  error  complains  of  the  third  paragraph  of 
the  charge  which  reads  as  follows:  "You  are  instructed  to  find  for 
plaintiffs  such  sum  as  you  find  and.  believe  from  the  evidence  to  rep- 
resent the  present  worth  or  value  of  the  pecuniary  benefits,  if  any, 
which  you  believe  from  the  evidence  his  wife  and  children  and  mother, 
who  are  plaintiffs  herein,  had  a  reasonable  expectation  that  the  said 
H.  M.  Wallace  would  have  contributed  to  them  in  the  future  had  he 
not  been  killed,  and  you  will  apportion  the  amount  you  find  among 
the  plaintiffs  in  such  sum  as  you  may  determine  each  is  entitled  to 
receive.''  In  this  connection  appellant  requested  the  following  in- 
struction, viz.:  "In  this  case  you  are  instructed  that  the  mother, 
Amanda  Wallace,  is  entitled  to  recover  of  and  from  the  defendant 
the  present  cash  value  of  whatever  pecuniary  benefit  she  had  a  rea- 
sonable expectation  of  receiving  during  her  lifetime  from  her  son, 
H.  M.  Wallace,  had  he  lived."  The  contention  of  appellant  is  that 
the  measure  of  the  mother's  damage  was  the  reasonable  value  of  the 
pecuniary  benefits  she  had  a  reasonable  expectation  of  receiving  during 
her  lifetime,  and  not  the  value  of  the  pecuniary  benefits  she  had  a 
reasonable  expectation  of  receiving  during  his  lifetime  had  he  lived, 
as  was  charged  by  the  court,  and  that  the  court's  charge  was  mis- 
leading to  the  jury.  We  can  see  no  practical  difference  between  the 
charge  given  and  the  one  asked.  The  mother  could  not  have  had  any 
expectation  of  pecuniary  benefit  from  her  son  had  he  lived  beyond  the 
period  of  her  life,  so  the  jury  could  not  have  possibly  been  misled 
by  the  court's  charge  in  rendering  for  the  mother  a  verdict  by  reason 
of  said  charge  greater  than  her  life  expectancy,  and  this  she  was  en- 
titled to.  (St.  Louis  S.  W.  Ry.  Co.  v.  Bowles,  32  Texas  Civ.  App., 
118.) 

The  third  assignment  of  error  complains  of  the  fourth  paragraph 
of  the  court's  charge,  which  is  as  follows:  "By  'pecuniary  benefits' 
as  here  used  is  meant  not  only  money,  but  everything  that  can  be 
valued  in  money,  and  in  the  case  of  the  minor  children  it  includes 
the  reasonable  pecuniary  value  of  the  nurture,  care  and  training,  if 
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any,  you  may  believe  from  the  evidence  they  would  have  received 
from  their  deceased  father  during  their  minority,  had  he  lived."  In 
this  connection  appellant  requested  the  following  special  charge,  which 
the  court  refused,  viz. :  "In  this  case  you  are  instructed  that  you  can 
allow  nothing  to  the  minor  children  for  loss  of  the  care,  nurture  and 
training  of  their  father  except  for  such  care,  nurture  and  training 
as  would  have  pecuniary  value,  and  if  you  in  your  verdict  allow  any- 
thing for  the  minor  children  for  being  deprived  of  such  care,  nurture 
and  training  of  the  father,  H.  M.  Wallace,  you  are  instructed  that 
you  can  allow  only  such  sum  as  taken  as  a  present  cash  payment  will 
reasonably  compensate  them  for  the  pecuniary  loss  they  have  sustained 
in  being  deprived  of  such  care,  nurture  and  training  of  their  father, 
H.  M.  Wallace."  In  the  third  paragraph  of  the  charge  the  court 
limited  a  recovery  to  the  present  worth  or  value  of  the  pecuniary 
benefits  the  plaintiffs  had  an  expectancy  of  receiving  had  Wallace 
lived,  and  in  the  fourth  paragraph  he  defined  what  "pecuniary  bene- 
fits," as  used  in  paragraph  three,  meant,  and  what  it  included  in  case 
of  minor  children,  and  in  paragraph  five  he  told  them  not  to  allow 
anything  for  grief  or  sorrow  on  account  of  the  death  of  Wallace,  or 
for  loss  of  his  society,  affection  or  companionship.  The  fourth  para- 
graph of  the  charge  here  complained  of  is  a  substantial  copy  of  a 
charge  approved  by  the  Third  Court  of  Appeals  in  Houston  &  T.  C. 
Ry.  Co.  V.  Eutland,  45  Texas  Civ.  App.,  621,  and  in  which  a  writ  of 
error  was'  denied  by  the  Supreme  Court.  (International  &  G.  N.  Ry. 
V.  McVey,  99  Texas,  28;  Gulf,  C.  &  S.  F.  Ry.  v.  Younger,  90  Texas, 
387.)  Taking  the  charge  as  a  whole,  we  think  the  court  fairly  and 
fully  presented  the  issues  involved  and  was  suflBcient  to  embrace  the 
point  expressed  in  the  special  charge  refused. 

It  is  complained  that  the  verdict  is  excessive.  While  the  verdict 
is  large,  we  are  not  prepared  to  say  that  it  is  not  supported  by  the 
evidence.  There  was  nothing  on  the  trial  calculated  to  inflame  the 
minds  of  the  jury,  or  to  show  that  they  were  prejudiced  in  any  way. 
The  judgment  is  therefore  aflBrmed. 

Affirmed, 

Writ  ^f  error  refused. 


G.  F.  Hamilton  v.  P.  G.  Dismukbb. 

Decided  January  6«  1909. 

1.— <lantiBiiance — Diligence — Deposition — ^Materiality. 

Application  for  continuance  held  properly  overruled  (1)  for  want  of  dili- 
gence in  procuring  deposition  of  the  desired  witness,  and  (2)  for  failing  to 
aver  that  his  testimony  was  material.  The  last,  being  specifically  required 
by  statute  (art.  1278)  must  appear  by  the  affidavit,  though  the  record  supports 
an  inference  of  its  materiality. 

S. — ^Pleadiflg — ^Itemized  Account. 

Where  the  petition  showed  a  sale  of  a  stock  of  merchandise  in  bulk,  at  a 
lump  sum,  upon  an  inventory  made  out  and  agreed  to  by  the  parties,  it  was 
not  necessary  to  set  out  an  itemized  statement  of  the  goods,  as  m  a  sale  upon 
open  account. 

Vol.  Lni  Civil— 9. 
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8. — ^Evidence — ^Declaration  of  Parties. 

It  was  error  to  exclude  a  declaration  of  plaintiff  to  a  third  party,  pending 
the  sale  out  of  which  the  litigation  arose,  that  there  would  be  a  law  suit 
and  trouble  about  the  matter,  and  that  he  would  give  such  third  party  half 
of  what  he  could  beat  the  defendant  out  of. 

4. — ^Evidence— Bill  of  Exceptions — Statement  of  Facts. 

Where  the  bill  of  exceptions  differs  from  the  statement  of  facts  as  to  what 
would  have  been  the.  testimony  of  a  witness  which  was  excluded,  the  former 
will  prevail  where  the  statement  was  not  agreed  to  by  the  parties,  but  was 
made  by  the  judge. 

5. — ^Pleading — General  Denial. 

Under  a  general  denial,  by  supplemental  petition,  of  allegations  in  a  plea 
charging  plaintiff  with  conversion  of  certain  abstracts  of  title  belonging  to 
defendant  the  plaintiff  could  prove  any  facts  showing  that  he  was  lawfully  in 
possession  of  them.  It  was  not  necessary  to  specially  plead  such  facts,  and  they 
stood  as  generally  denied  by  statute  (Rev.  Stats.,  art.  1193). 

6. — Connterdaim^Unliqnidated  Damages. 

Though  plaintiff's  action  was  upon  a  liquidated  demand  defendant  could 
assert  a  counterclaim  for  unliquidated  damages  growing  out  of  the  same 
transaction. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

James  H.  Robertson,  for  appellant. — The  petition  was  insufficient 
because  it  failed  to  set  forth  an  itemized  statement  of  the  furniture 
that  was  accepted  and  used  by  defendant  under  the  contract,  with  its 
value.  Caldwell  v.  Haley,  3  Texas,  318;  Weatherford  Ey.  Co.  v. 
Granger,  22  S.  W.,  71;  Forbes  v.  Moore,  32  Texas,  198;  Beck  v. 
Avondino,  82  Texas,  316 ;  Schnider  v.  Ferguson,  77  Texas,  572 ;  Rail- 
way Co.  V.  Ross,  62  Texas,  448;  Randall  v.  Rosenthall,  31  S.  W.,  823; 
24  Am.  &  Eng.  Ency.  of  Law,  1636;  Benjamin  on  Sales  (7th  ed.), 
sec.  87;  4th  Ency.  Pleading  and  Practice,  918;  6th  Ency.  Pleading 
and  Practice,  259. 

The  plaintiff  being  charged  with  fraud,  and  the  evidence  being 
conflicting  and  sufficient  to  support  a  finding  thereon  in  defendant's 
favor,  defendant  had  the  right,  on  cross-examination  of  the  plaintiff, 
to  prove  his  declarations  to  his  partner  that  he  would  give  him  one- 
half  of  what  he  could  beat  defendant  out  of,  said  declarations  being 
made  shortly  after  the  contract  of  sale  and  before  this  suit  was 
brought.  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Texas,  401;  Evansich  v. 
Ry.  Co.,  61  Texas,  27;  3  Ency.  of  Evidence,  849;  Wharton,  Law  of 
Evidence  (2d  ed.),  sec.  544;  Greenleaf  on  Evidence  (13th  ed.),  sec. 
446. 

The  court  erred  in  permitting  the  plaintiff  Dismukes,  over  the 
objection  of  the  defendant  to  testify  that  the  defendant  had  agreed 
with  him  to  furnish  him  an  abstract  of  title  to  the  Dallas  County 
land  sold  him,  and  agreed  with  him  that  he  (Dismukes)  might  hold 
the  abstract  of  title  turned  over  to  him  until  such  abstract  was  fur- 
nished him.  Townes  on  Texas  Pleading,  340;  Willis  &  Bro.  v.  Hud- 
son, 63  Texas,  682;  Guest  v.  Lubbock,  5  Texas,  538-9. 

Allen  &  Hart,  for  appellee. — The  question,  an  answer  to  which  it 
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is  claimed  the  court  refused  to  permit  plaintiff  to  give,  was  answered. 
Ramsey  v.  Hurley,  72  Texas,  200;  Galveston,  etc..  By.  Co.  v.  Parsley, 
6  Texas  Civ.  App.,  150;  Denison  v.  O'Malley,  18  Texas  Civ.  App., 
200;  Byers  v.  Wallace,  25  S.  W.,  1046;  Sullivan  v.  San  Antonio,  62 
S.  W.,  556;  Ellis  v.  Lee  Bow,  30  Texas  Civ.  App.,  449. 

The  statement  sought  to  be  proved  was  made  long  after  the  written 
contract  sued  on  liad  been  executed  and  the  sale  thereunder  completed, 
and  was  immaterial  to  any  issue  in  the  case,  and  would  have  been 
hearsay.     Stoddard  v.  McMahan,  35  Texas,  298. 

The  plaintiff,  by  supplemental  petition  filed  after  the  filing  of  de- 
fendant's amended  answer  containing  defendant's  plea  of  reconvention 
for  value  of  abstracts,  having  made  general  denial  of  the  facts  therein 
alleged,  it  was  proper  to  permit  the  plaintiff  to  testify  that  defendant 
had  agreed  that  plaintiff  should  retain  such  abstracts  of  title  until 
another  abstract  was  furnished.  McDonald  v.  Tinnon,  20  Texas,  246; 
Morris  v.  Kosling,  79  Texas,  145 ;  Kuteman  v.  Carroll,  70  S.  W.,  563 ; 
Cook  v.'Greenberg,  34  S.  W.,  688. 

The  court  erred  in  overruling  the  special  exception  of  the  appellee 
to  the  plea  in  reconvention  of  the  appellant,  because  such  plea  in  re- 
convention was  based  on  an  unliquidated  demand,  upon  an  alleged 
cause  of  action  not  arising  out  of  or  incident  to  or  connected  with 
appellee's  cause  of  action.  Rev.  Stats.,  art.  754;  Hillman  v.  Edwards, 
74  S.  W.,  787. 

RICE,  Associate  Justice. — Appellee  sold  to  appellant  a  certain 
stock  of  merchandise,  together  with  the  furniture  and  fixtures  thereto 
belonging,  and  this  suit  was  brought  by  him  to  recover  the  sum  of 
$908.40,  alleged  to  be  the  balance  due  on  the  purchase  price  thereof! 
Appellee  pleaded  that  the  same  were  to  be  paid  for  by  appellant  at 
sixtv-seven   and   one-half   cents   on   the   dollar   on   the   "house   cost." 

Appellant  answered  by  general  and  special  demurrers,  general  denial, 
and  in  addition  pleaded  by  way  of  cross-action  that  he  had  paid  the 
plaintiff  sixty-seven  and  one-half  percent  of  the  invoice  price  of  the 
goods  sold  him;  that  the  price  that  he  was  to  pay  therefor  was  to  be 
sixty-seven  and  one-half  percent  of  what  said  goods  cost  the  plaintiff; 
that  it  was  afterwards  ascertained  that  the  plaintiff  did  not  pay  tlie 
amount  therefor  as  shown  by  the  invoice  price,  but  had  purchased 
the  same  at  twenty-five  percent  discount  thereon;  that  by  reason 
thereof,  appellant  had  paid  appellee  in  excess  of  the  amount  to  which 
he  was  entitled,  the  sum  of  $769.45;  wherefore,  he  plead  the  amount 
60  paid  in  excess  in  reconvention.  Defendant  further  alleged  that  he 
had  loaned  the  plaintiff  several  abstracts  of  title  coveriilg  a  tract  of 
land  accepted  by  plaintiff  in  part  payment  of  the  purchase  price  of 
said  stock  of  goods,  which  appellee  promised  to  return  as  soon  as  he 
could  have  the  title  examined  by  his  attorney,  the  reasonable  value  of 
said  abstracts  being  $500;  and  that  appellee  had  converted  said  ab- 
stracts to  his  own  use,  and  prayed  judgment  against  him  on  this  ac- 
count for  the  sum  of  $500. 

To  this  pleading  appellee  filed  a  supplemental  petition,  containing 
an  exception  in  the  nature  of  a  plea  in  abatement  and  misjoinder  and 
ft  general  denial.  > 
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A  jury  trial  was  had,  the  case  being  submitted  upon  special  issues, 
resulting  in  a  verdict  and  judgment  in  favor  of  appellee  a'gainst  ap- 
pellant for  the  sum  of  $855.70,  from  which  this  appeal  is  prosecuted. 

When  the  case  was  called  for  trial  appellant  moved  to  continue  for 
the  purpose  of  obtaining  the  testimony  of  the  witness  Marsh.  From 
the  recitations  in  said  motion  it  would  appear  that  the  testimony  of 
this  witness  was  material,  but  there  was  no  aflBrmative  statement  in 
said-  motion  that  Efuch  testimony  was  material.  It  further  appears 
from  the  record  that  the  suit  was  filed  on  the  15th  of  June,  1906,  and 
that  defendant's  original  answer  was  filed  on  the  20th  of  August  next 
thereafter,  and  his  amended  answer  on  the  17th  of  September,  1907, 
and  that  on  November  18,  1907,  on  the  call  of  the  docket  for  an- 
nouncements, defendant  announced  ready  for  trial.  His  interroga- 
tories to  the  witness  Marsh  had  not  then  been  filed  with  the  clerk, 
nor  had  notice,  time  and  commission  been  waived  by  the  plaintiff,  nor 
Iiad  plaintiff  crossed  the  same.  On  the  day  ^  after  defendant's  an- 
nouncement plaintiff  did  make  waiver  and  crossed  said  interrogatories. 
The  case  was  called  for  trial  and  tried  on  the  23d  of  November,  1907. 

We  think  the  motion  was  properly  overruled,  first,  because  in  our 
judgment  there  was  a  total  lack  of  diligence  shown  to  obtain  the  tes- 
timony of  said  witness,  who  it  seems  from  the  motion  resided  in 
McLennan  County,  Texas.  Besides  this,  said  motion  was  fatally  de- 
fective, because  there  was  no  aflBrmative  allegation  therein  that  the 
testimony  sought  was  in  fact  material.  This  is  specifically  required 
by  art.  1278,  Sayles'  Rev.  Stat.  In  Patton  v.  Williams,  35  Texas  Civ. 
App.,  129,  the  exact  question  with  reference  to  the  necessity  of  the 
allegation  that  the  testimony  is  material  was  considered  and  deter- 
mined adversely  to  the  contention  of  appellant.  This  assignment  will 
therefore  be  overruled. 

By  his  third,  fourth,  fifth  and  sixth  assignments  of  error  appellant 
urges  that  the  court  erred  in  overruling  his  special  exceptions  to  plain- 
tiff's petition,  to  the  effect  that  said  petition  was  defective  in  that  it 
failed  to  set  forth  an  itemized  statement  of  the  goods,  wares  and  mer- 
chandise so  purchased  by  him  from  appellee.  It  was  alleged  in  the 
petition  that'  the  plaintiff  and  defendant  had  jointly  inventoried  the 
same,  making  out  duplicate  copies  thereof,  which  was  agreed  to  by  the 
defendant  as  being  correct;  and  that  the  plaintiff  delivered  to  defend- 
ant said  merchandise,  furniture  and  fixtures  in  pursuance  to  said  con- 
tract, and  that  the  same  were  accepted  by  the  defendant  in  accordance 
therewith,  and  a  part  of  the  agreed  purchase  price  paid  therefor.  In 
view  of  these  allegations  it  appears  to  us  that  it  was  unnecessary  to 
set  out  in  the  petition  an  itemized  statement  of  said  merchandise, 
furniture  and  fixtures,  as  contended  for  by  appellant,  because  it  ap- 
peared therefrom  that  the  sale  was  one  in  bulk  at  a  certain  price, 
which  had  been  agreed  upon  by  the  parties,  and  delivery  thereof  made 
in  accordance  therewith.  In  our  judgment  it  was  not  analogous  to  a 
sale  upon  open  account,  and  the  .authorities  cited  and  relied  upon  by 
appellant  in  support  of  his  contention  are,  therefore,  not  applicable. 

The  seventh  assignment,  in  effect,  raises  the  same  question  in  a 
different  form  as  that  raised  by  the  last  preceding  ones,  and  is  for 
the  same  reason  overruled. 
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By  his  eighth  assignment  appellant  urges  that  the  court  erred  in 
refusing  to  permit  him  to  prove  by  the  plaintiff  Dismukes  when  upon 
the  stand  testifying  in  his  own  behalf  that  he,  Dismukes,  had  stated 
to  Marsh  that  there  would  be  a  lawsuit  or  trouble  about  this  sale  of 
goods,  and  that  he  said  to  said  Marsh  that  he  would  give  him  one-half 
of  what  he  could  beat  the  defendant  out  of.  It  appears  from  the  reci- 
tations of  the  bill  that  Dismukes  and  Marsh  were  partners,  and  in- 
terested in  the  sale  of  these  goods  to  appellant.  The  court  sustained 
an  objection  on  the  part  of  appellee  to  this  proposed  testimony,  on  the 
ground  that  the  same  was  hearsay  and  that  Marsh  was  not  a  party  to 
the  suit.  The  bill  further  recites  that  Dismukes  would  have  testified 
that  after  the  sale  of  the  goods  and  before  the  stock  was  turned  over 
to  the  defendant,  and  before  the  payment  of  the  money  by  tlie  de- 
fendant to  the  plaintiff,  which  defendant  claims  to  be  in  full  settle- 
ment of  the  amount  he  owed  therefor,  that  plaintiff  stated  to  Marsh 
that  there  would  be  a  lawsuit  and  trouble  about  the  sale  of  said  goods 
and  furniture,  and  that  he,  plaintiff,  stated  that  he  would  give  Marsh 
one-half  of  what  he  could  beat  the  defendant  out  of. 

We  think  that  appellant  was  entitled  to  the  evidence  thus  excluded. 
It  has  a  tendency  to  affect  the  credibility  of  the  witness  and  should 
have  been  allowed.  It  was  not  hearsay,  but  was  the  declaration  of  the 
plaintiff  himself  tending  to  show  his  bias  and  interest  in  the  matter, 
and  was  clearly  admissible.  (Texas  &  Pacific  Ry.  Co.  v.  Brown,  78 
Texas,  401 ;  Evansich  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  61  Texas,  27 ;  3 
Ency.  Evidence,  849;  Wharton,  Evidence  (2d  ed.),  sec.  544;  Greenl., 
Evidence  (13th  ed.),  sec.  446.)  In  Evansich  v.  Eailway,  supra,  it  is 
eaid :  ''Upon  cross-examination  an  inquiry  may  be  made  into  the  situ- 
ation of  the  witness  with  respect  to  the  parties  and  the  subject  matter 
of  the  litigation,  his  interests,  his  motives,  his  inclinations  and  preju- 
dices, his  means  of  obtaining  correct  and  certain  knowledge  of  the 
facts  to  which  he  bears  testimony,  the  manner  in  which  he  uses  those 
means,  his  power  of  discernment,  memory  and  description  may  be 
fully  investigated  and  ascertained.  1  Greenleaf,  416;  Starkie  on  Evir 
dence,  195.  ...  As  all  issues  of  fact  must  be  determined  by  the 
testimony  of  the  witnesses,  it  would  se^  that  any  fact  which  bears 
upon  the  credit  of  a  witness  would  be  a  relevant  fact,  and  this  whether 
it  goes  to  his  disposition  to  tell  the  truth,  hie  want  of  opportunity  to 
know  the  truth,  his  bias,  interest  or  want  of  memory  or  other  like 
fact.    Winston  v.  Cox,  38  Ala.,  274.'' 

Appellee  contends,  however,  that  there  is  a  conflict  between  the  bill 
of  exceptions  and  the  statement  of  facts  in  this  particular,  and  that 
it  is  shown  in  the  statement  of  facts  that  this  witness  denied  that 
he  told  Marsh  that  he  would  give  him  half  of  all  he  would  help  him 
beat  Hamilton  out  of,  and  his  contention  is  supported  by  the  state- 
ment of  facts.  He  likewise  contends  that  in  the  event  of  such  con- 
flict between  the  bill  of  exceptions  and  the  statement  of  facts  that  the 
statement  will  control,  citing  in  support  of  said  contention  Denison 
V.  O'Malley,  18  Texaa  Civ.  App.,  200;  Byers  v.  Wallace,  25  S.  W., 
1046;  Sullivan  v.  City  of  San  Antonio,  62  S.  W.,  556;  also  Galveston 
Railway  Co.  v.  Parsley,  6  Texas  Civ.  App.,  150;  Ellis  v.  Le  Bow,  30 
Texas  Civ.  App.,  449,  and  Bamsey  v.  Hurley,  72  Texas,  200.    It  will 
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be  observed,  however,  that  in  all  of  these  eases,  except  the  last  three, 
it  appears  that  the  statement  of  facts  was  agreed  to  by  the  parties, 
and  in  the  last  three  the  record  is  silent  as  to  this  matter.  The  court 
in  these  cases  where  there  is  an  agreed  statement  of  facts  holds  that 
as  the  burden  is  upon  appellant  to  show  error,  it  will  not  undertake 
to  determine  which  is  correct,  because  all  parts  of  the  record,  under 
such  circumstances,  import  the  same  verity.  But  a  different  rule  ob- 
tains, however,  and  the  bill  of  exceptions  will  control  where  the  state- 
ment of  facts,  as  in  the  present  case,  is  not  agreed  to  by  the  parties, 
but  is  made  up  by  the  court  alone.  (Gaines  v.  Salmon,  16  Texas, 
311;  McClelland  v.  Fallon,  74  Texas,  236.)  Believing  that  the  court 
erred  in  the  exclusion  of  this  testimony,  this  assignment  is  sustained. 

There  was.  no  error  committed  in  allowing  Dismukes,  over  the  ob- 
jection of  defendant,  to  testify  that  the  defendant  had  agreed  to  fur- 
nish him  an  abstract  of  title  to  the  Dallas  County  land,  and  that  Dis- 
mukes might  hold  the  abstract  of  title  turned  over  to  him  until  such 
abstract  was  furnished  to  him.  A  general  denial  was  filed  by  plaintiflE 
in  his  supplemental  petition,  which  applied  to  defendant's  plea  charg- 
ing appellee  with  conversion  of  the  abstract;  and  even  if  he  had  not 
filed  such  denial,  the  statute  would  interpose  the  same  in  his  behalf. 
(Bev.  Stats.,  art.  1193.)  This  evidence  was  admissible  under  the 
general  denial,  and  it  was  not  necessary,  in  our  judgment,  to  have 
specially  plead  these  facts.  Appellee  was  charged  with  conversion  of 
the  abstract,  and  under  a  general  denial  he  could  show  that  he  was 
lawfully  in  possession  of  said  abstract,  and  was  therefore  not  liable 
for  its  value. 

The  tenth  assignment  complains  of  the  refusal  of  the  court  to  give 
certain  charges,  but  in  his  brief  presents  only  three,  Xos.  7,  8  and  9, 
for  consideration.  In  view  of  another  trial,  we  are  inclined  to  be- 
lieve that  these  three  charges  should  have  been  given. 

The  remaining  assignments  raise  in  our  judgment  questions  of  fact; 
and  we,  therefore,  refrain  from  their  discussion,  as  they  will  not  likely 
occur  on  another  trial. 

Appellee  by  his  cross-assignment  urges  that  the  court  erred  in  over- 
ruling his  special  exception  to  appellant's  plea  in  reconvention,  because 
such  plea  was  based  on  an  unliquidated  demand  upon  an  alleged  cause 
of  action  not  arising  out  of  or  incident  to  or  connected  with  appellee's 
cause  of  action.  It  is  true  that  the  suit  is  based  upon  a  liquidated 
demand,  but  it  appears  from  the  pleadings  and  evidence  that  it  was 
agreed  and  understood  that  appellee  should  take  in  part  payment  for 
the  stock  of  goods  sold  him  by  appellant,  a  certain  tract  of  land  in 
Dallas  County,  the  title  to  which  was  warranted  by  appellant,  and 
that  appellant  was  to  let  appellee  have'  an  abstract  to  aid  him  in  pass- 
ing upon  the  title,  which  was  to  be  returned  to  appellant  after  the 
consummation  of  the  transaction.  It  was  alleged  that  appellee  re- 
ceived the  abstract,  refused  to  surrender  the  same  to  appellant  and 
converted  the  same  to  his  own  use  and  benefit;  wherefore,  he  claimed 
that  he  was  entitled  to  recover  of  appellee  its  value. 

We  are  inclined  to  believe  that  the  court  did  not  err  in  overruling 
said  special  exception,  because,  in  our  judgment,  the  same  arose  out 
of,  was  incident  to  and  connected  with  the  original  cause  of  action. 
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(Bev.  Stat.9  art.  754.)     We  therefore  overrule  appellee's  cross-assign- 
ment. ' 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Q.   F.   SOHROETER  V.   C.    S.   BoWDON. 
Decided  January  6^  1909. 

Pleadlnsr — ^Want  of  Consideration — Frand — Payment. 

Plaintiff,  retiring  from  a  mercantile  company,  leased  to  defendant  for  one 
year  his  half  interest  in  the  premises  occupied  by  the  concern  and  also  the 
use  of  his  interest  of  $500  in  the  firm.  In  a  suit  to  recover  the  amount  so 
loaned  a  demurrer  was  improperly  sustained  to  pleas  representing  the  defenses 
following: 

(1)  Want  of  consideration  in  that  plaintiff  had  no  interest  in  the  firm. 

(2)  Fraud  in  that  defendant  was  induced  hastily  to  sign  the  contract 
upon  representation  that  it  was  merely  a  lease  of  the  premises. 

(3)  Payment  in  merchandise  accepted  by  plaintiff  in  satisfaction  for  his 
interest.  Though  some  items  bore  date  prior  to  the  written  lease  (which  was 
the  ground  of  the  exception)  this  did  not  subject  the  plea  to  demurrer  as  a 
whole;  and  in  the  absence  of  special  exception  the  plea  might  be  construed  as 
showing  an  agreement  to  offset  a  former  debt  by  plaintiff  against  the  claim 
sued  on. 

Appeal  from  the  County  Court  of  Runnels  County.  Tried  below 
before  C.  E.  Dubois,  Esq.,  Special  Judge. 

Dickinson  &  Crosson  and  R,  B,  Truly,  for  appellant, 

Jno,  /.  Ouion  and  M.  C.  Smith,  for  appellee. 

KEY,  Associate  Justice. — C.  S.  Bowdon  brought  tlys  suit  against 
G.  F.  Schroeter  upon  a  written  contract,  seeking  to  recover  $500  and 
interest.     The  material  part  of  the  contract  reads  as  follows: 

"The  said  Bowdon  hereby  rents  and  leases  to  the  said  Schroeter  for 
the  period  of  one  year  from  this  date  his  (Bowdon's)  one-half  undi- 
vided interest  in  and  to  the  lower  story  of  the  two-story  stone  building 
situated  on  lot  No.  15,  in  block  No.  9,  in  the  city  of  Ballinger,  as 
shown  by  the  map  of  the  plan  of  said  town  made  by  Thos.  King, 
engineer,  and  now  on  file  in  the  oflBce  of  the  county  clerk  of  said 
county. 

"Said  building  being  the  same  now  occupied  by  the  Ballinger  Grain 
&  Commission  Company,  and  the  said  Bowdon  also  agrees  to  allow 
the  said  Schroeter  the  use  for  said  year  of  five  hundred  dollars  ($500), 
which  the  said  Bowdon  now  has  in  said  firm  of  Ballinger  Grain  & 
Commission  Company.  The  said  Bowdo;i  having  this  day  withdrawn 
from  said  firm  and  said  five  hundred  dollar  interest,  which  he  has 
heretofore  had  in  said  business,  now  becomes  a  loan  of  $500  to  said 
Schroeter,  repayable  at  the  expiration  of  said  year. 

"In  consideration  of  the  use  of  said  Bowdon^s  one-half  undivided 
interest  in  said  building  and  of  his  five  hundred  dollars  for  the  period 
of  one  year  as  aforesaid  the  said  Schroeter  hereby  agrees  and  obligates 
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himself  to  pay  the  said  Bowdon  the  sum  of  twenty  dollars  per  month 
payable  monthly  in  advance  on  the  21st  day  of  each  month,  first  pay- 
ment to  be  made  today.     This  contract  is  executed  in  duplicate.'* 

The  defendant's  second  amended  original  answer  contained  a  gen- 
eral denial  and  a  special  plea  setting  up  several  defenses. 

The  plainti£E  filed  a  supplemental  petition,  which  included  several 
special  exceptions  to  the  matters  pleaded  in  the  defendant's  special 
answer.  These  exceptions  were  sustained,  and  all  the  defendant's 
answer,  except  his  general  denial,  was  stricken  out.  The  defendant 
then  asked  leave  to  file  a  third  amended  original  answer,  which  was 
refused,  and  the  case  went  to  trial,  and,  responding  to  a  peremptory 
instruction  by  the  court,  the  jury  returned  a  verdict  for  the  plaintiff. 
The  defendant  has  appealed  and  assigns  error  upon  the  action  of  the 
trial  court  in  sustaining  exceptions  to  the  defenses  specially  pleaded 
by  him,  and  in  not  permitting  him  to  file  another  amended  answer. 

Much  of  the  defendant's  answer  was  immaterial  and  presented  no 
defense  to  the  cause  of  action  sued  upon,  but  it  presented  tliree  de- 
fenses which,  in  our  opinion,  were  not  subject  to  the  objections  urged 
against  it.  One  was  the  want  of  consideration  in  the  contract  sued 
upon,  the  averment  in  the  answer  being  that,  as  a  matter  of  fact,  the 
plaintiff  had  no  interest  in  the  Ballinger  Grain  &  Commission  Com- 
pany. The  contract  shows  on  its  face  an  assignment  by  the  plaintiff 
to  the  defendant  of  an  alleged  interest  of  $500  in  the  Ballinger  Grain 
&  Commission  Company,  and  the  declaration  therein  that  it  should 
become  a  loan  of  $500  did  not  change  the  fact  that  it  was  a  sale  of 
a  $500  interest  in  the  company  referred  to.  This  being  the  contract 
upon  which  the  plaintiff  sued,  if  at  the  time  it  was  made  he  had  no 
interest  in  the  Ballinger  Grain  &  Commission  Company,  then  he  as- 
signed nothing  to  the  defendant,  and  there  was  an  utter  want  of 
consideration  for  the  defendant's  promise  to  pay  the  $500. 

The  defendant  averred  in  his  answer  that  the  plaintiff  had  the  con- 
tract prepared  and  brought  it  to  him  at  a  time  when  he  was  very 
busy,  and  represented  to  him  that  it  was  a  lease  contract  only,  and  in 
compliance  with  the  verbal  agreement  pleaded  by  the  defendant,  and 
that  the  defendant,  relying  upon  the  plaintiff's  statements,  signed  the 
contract  without  reading  it  and  without  knowing  that  it  contained  a 
promise  to  pay  $500,  and  if  he  had  known  that  it  contained  such 
promise,  he  would  not  have  signed  it.  The  averments  referred  to 
constituted  a  valid  plea  of  fraud,  and,  if  sustained  by  the  testimony, 
the  plaintiff  ought  not  to  recover. 

The  defendant's  answer  also  contained  a  plea  of  payment,  which 
was  excepted  to  on  the  ground  that  it  showed  on  its  face  that  such 
payment  was  made  prior  to  the  execution  of  the  contract  sued  on. 
The  plea  referred  to  reads  as  follows: 

"Now  comes  the  defendant  in  the  above  numbered  and  entitled 
cause,  and  further  answering  herein  says,  that  before  the  commence- 
ment of  this  suit  at  divers  time  from  February  24,  1903,  to  December 
10,  1904,  this  defendant  delivered  to  the  plaintiff  herein  merchandise 
of  the  value  of  six  hundred  and  forty-eight  and  82-100  dollars,  in  full 
satisfaction  and  discharge  of  the  cause  of  action  herein  as  shown  by 
account  hereto  attached,  marked  Exhibit  'A,'  which  merchandise  was 
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then  and  there  accepted  by  plaintiff  from  defendant  in  full  satisfac- 
tion of  the  cause  of  action  in  plaintiff's  petition  mentioned/' 

The  contract  sued  on  is  dated  March  21,  1904.  The  plea  referred 
to  was  accompanied  by  an  account  marked  Exhibit  "A,"  which  shows 
that  some  of  the  items  on  the  account  were,  charged  to  the  plaintiff 
prior  to  the  execution  of  the  contract,  and  some  thereafter.  If  there 
was  any  merit  in  the  exception  urged,  it  should  not  have  been  sus- 
tained as  to  the  entire  plea  of  payment,  because  some  of  the  amounts 
pleaded  as  payment  were  for  merchandise  alleged  to  have  been  deliv- 
ered to  the  plaintiff  after  the  execution  of  the  contract  sued  on.  Fur- 
thermore, the  plea  of  payment  was  not  excepted  to  for  uncertainty 
or  ambiguity,  and  it  may  be  that  it  could  be  construed  to  mean  that 
after  the  execution  of  the  contract,  and  after  the  sale  and  deliverv  to 
the  plaintiff  of  the  articles  charged  in  Exhibit  "A,''  the  parties  agreed 
that  the  one  debt  should  offset  the  other;  and,  if  such  was  the  agree- 
ment, plaintiff  would  not  be  entitled  to  recover,  no  matter  when  goods 
were  delivered.  However,  if  such  was  the  agreement,  it  would  be 
better  practice  for  the  defendant  to  more  specifically  so  allege  in  his 
answer. 

As  the  case  will  be  reversed  for  the  reasons  just  stated,  it  is  not 
necessary  for  this  court  to  decide  whether  the  trial  court  committed 
error  in  refusing  to  permit  appellant  to  file  another  amended  answer. 
Under  the  law  as  it  now  exists  amended  pleadings  may  be  filed  during 
vacation;  and,  no  doubt,  appellant  will  have  ample  time  and  will  be 
permitted  to  file  another  amended  answer,  if  he  desires  to  do  so. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


TJvALDB  County  v.  D.  Oppenheimer  et  al. 

Decided  January  6|  1909. 

1. — Sridenee — ^Deed — Description  of  Land — Identity. 

In  a  suit  involving  the  title  to  a  small  strip  of  land  of  a  league  and  labor 
survey,  a  deed  describing  the  land  conveyed  as  975  acres  being  the  undivided 
interest  of  the  vendor  in  the  survey  less  700  acres  previously  sold  out  of  the 
survey,  was  admissible  when  offered  as  a  link  in  the  chain  of  title  to  the  strip, 
over  objection  that  the  description  shows  that  700  acres  had  been  sold  off  and 
there  was  nothing  to  show  what  700  acres  or  that  it  was  not  the  part  in  con- 
troversy, on  assurance  from  counsel  that  evidence  would  be  introduced  later 
tending  to  make  certain  the  land  conveyed  by  the  deed. 

S. — Same. 

To  show  title  to  the  strip  the  party  offering  the  deed  was  required  to 
show  that  it  was  not  a  part  of  the  700  acres  previously  sold  off;  and  a  prior 
deed  conveying  640  acres  of  the  survey,  standing  alone,  was  insufficient  for 
such  purpose  because  it  left  60  acres  unaccounted  for. 


8. — Bame — ^Recitals  in  Deeds. 

A  recital  in  a  deed  that  "the  town  of  North  Uvalde  is  laid  off"  upon  the 
land  conveyed,  simply  showed  that  as  between  the  grantor  and  grantee  the 
land  conveyed  was  understood  to  cover  the  town  site,  and  was  not  evidence  that 
the  latter  was  situated  upon  that  portion  of  the  survey,  with  respect  to  one 
not  a  party  to  the  deed. 
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4. — ^Trespass  to  Try  Title— Burden  of  Proof. 

In  trespass  to  try  title  the  plaintiff  must  affirmatively  show  title  to  the 
very  land  sued  for,  and  the  rule  applies  though  a  county  is  the  defendant  and 
is  claiming  only  some  roadways  that  it  has  acquired  by  prescription  or  limi- 
tation. 

5. — Same— Proof  of  Title. 

In  trespass  to  try  title  a  defendant  may  fail  in  establishing  a  title  by 
limitation  or  prescription,  and  still  the  plaintiff  cannot  recover  unless  his  title 
is  affirmatively  disclosed. 

6. — ^Road»— Commissioners'  Courts — ^Powers. 

Roads  not  acquired  under  the  provisions  of  the  statute  are  not  subject  to 
said  provisions,  and  the  Commissioners'  Court  has  the  power  to  discontinue 
them. 

7. — ^Same — Changes. 

Where  a  road  not  acquired  under  the  statute  ran  through  land  which  was 
divided  into  lots  and  streets  to  form  a  town  site,  an  order  of  the  Commissioners' 
Court  permitting  the  owner  of  the  fee  to  conform  the  road  to  follow  the  streets, 
all  streets  to  be  cleared,  graded  and  put  in  first-class  condition,  was  valid, 
and  not  conditional  in  the  sense  that  it  was  not  to  have  effect  until  the  new 
routes  were  cleared  and  graded. 

Appeal  from  the  District  Court  of  Uvalde  County.  *Tried  below  be- 
fore Hon.  R.  H.  Burney. 

W.  D.  Love  and  /.  M.  Milam,  for  appellant. 
Webb  <&  Ooeth  and  0,  B,  Fenley,  for  appellees. 

• 

JAMES,  Chief  Justice. — The  action,  as  prosecuted  to  trial,  was  by 
appellees  against  the  County  of  Uvalde  to  try  title  to  certain  lots  and 
blocks  of  land  in  the  towns,  etc.,  known  as  North  Uvalde,  alleged  to  be 
owned  by  plaintiffs.  The  petition  alleged  the  subdivision'  by  them  of 
about  two  hundred  acres  into  what  is  known  as  North  Uvalde  in  Janu- 
ary, 1882.  That  no  public  roads  had  ever  been  laid  out  agreeably  to  law 
over  said  property,  and  that  plaintiffs,  in  May,  1906,  applied  to  the 
County  Commissioners'  Court  of  Uvalde  County  for  the  purpose  of  hav- 
ing roadways,  confining  travel  to  the  streets  and  highways  of  said  sub- 
division, and  in  pursuance  thereof  the  court  ordered  that  D.  &  A.  Op- 
penheimer  "be  and  are  hereby  allowed  to  change  the  streets  from  the 
south  line  of  North  Uvalde  to  the  depot  (G.,  H.  &  S.  A.  depot)  as  fol- 
lows: From  the  intersection  of  Getty  Street  with  the  south  line  of 
North  Uvalde  following  Travis  Street  to  Sabinal  Street,  thence  with 
Sabinal  Street  to  Main  Street,  thence  with  Main  Street  to  depot.  Also 
from  the  intersecfion  of  High  Street  with  the  south  line  of  North 
Uvalde  following  Houston  Street  to  Sabinal  Street,  thence  with  Sabinal 
Street  to  Main  Street,  thence  with  Main  Street  to  depot.  Also  Oppen- 
heimer  Street  from  Travis  Street  to  High  Street.  AH  these  streets  to 
be  cleared,  grubbed,  graded  and  put  :n  first-class  condition.'*  That  after 
said  order  plaintiffs,  at  great  expense,  caused  said  streets  to  be  cleared, 
gnibbed,  graded  and  put  in  first-class  condition,  and  at  a  subsequent 
date,  in  February,  1907,  the  said  order  was  again  considered  and  rati- 
fied and  confirmed  by  the  Commissioners'  Court.    That  at  a  later  date. 
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May  13,  1907,  the  said  court,  without  any  notice  to  plaintiffs  or  knowl- 
edge by  them,  entered  an  order  rescinding  the  order  of  May,  1906,  and 
declaring  the  roads  to  exist  as  they  formerly  were,  because  "it  is  the 
opinion  of  the  court  that  the  public  interest  will  be  better  served  by  not 
permitting  said  road  or  highway  to  be  closed,  but  to  remain  open  and 
be  used  as  it  had  been  used  for  over  twenty  years  by  the  public  with  the 
authority,  sanction  and  claim  of  right  by  this  court/' 

The  petition  alleges,  in  effect,  that  the  roads  referred  to  in  the  order 
of  May,  1906,  were  abandoned  and  discontinued,  and  thereby  changed 
as  specified  therein,  and  that  the  attempted  annulment  of  said  order 
operates  to  serious  and  irreparable  loss  and  damages  to  plaintiffs.  The 
pra3"er  was  for  the  writ  of  injunction,  and  for  judgment  for  the  title 
and  possession  of  the  property  described,  and  for  writ  of  possession, 
and  there  was  also  a  prayer  for  damage  against  a  defendant,  Geo.  A. 
Kennedy,  who,  however,  was  dismissed  from  the  action,  and  the  allega- 
tions in  reference  to  him  need  not  be  recited. 

The  issues  may  be  expressed,  copying  from  appellant's  brief:  "The 
matter  in  controversy  is  the  right  and  title  to  certain  roadways  claimed 
by  the  defendant,  Uvalde  County,  which  roads  defendant  alleged  to  be 
public  roads,  and  which  traverse  or  run  over  the  lots  sued  for  by  plain- 
tiffs. Defendant  answered  the  petition  of  plaintiffs  by  general  denial, 
plea  of  not  guilty,  and  plead  title  to  said  roads  by  prescription  and  by 
ten  years  limitations."     There  was  a  peremptory  charge  for  plaintiffs. 

The  assignments  of  error  from  one  to  eight  relate  to  the  sufficiency 
of  the  proof  of  plaintiffs'  title.  The  evidence  shows  that  North  Uvalde 
is  situated  upon  the  Carlos  Huizar  survey,  No.  73,  of  a  league  and  labor, 
patented  to  Wm.  Bichardson,  assignee.  The  title  to  this  survey  subse- 
quently became  vested  in  S.  H.  Luckie,  who  willed  all  his  property  to 
Wm.  P.  Luckie,  who,  by  deed  of  gift,  conveyed  to  his  four  sons,  Wm.  P., 
Sam  B.,  Eugene  M.  and  Cornelius  B.  Luckie,  all  the  property  he  had 
derived  from  S.  H.  Luckie. 

Plaintiffs'  next  deed  was  from  Eugene  M.  Luckie  to  David  Brown  for 
his  one-fourth  interest  in  the  remaining  part  of  said  league  and  labor, 
reciting  "there  having  been  seven  hundred  acres  sold  out  of  said  league 
and  labor,  my  interest  in  said  league  and  labor  amounting  to  976. acres 
more  or  less." 

Next,  a  deed  from  David  Brown  to  D.  &  A.  Oppenheimer  for  the 
land  conve3'ed  to  him  by  Eugene  M.  Luckie,  976  acres  more  or  less,  it 
being  the  imdivided  interest  of  Eugene  M.  Luckie  in  and  to  one-fourth 
of  the  Huizar  survey.  No.  72,  less  700  acres  previously  sold  out  of  said 
league  and  labor. 

Next,  a  deed  from  Samuel  B.  Luckie  to  William  B.  Knox  for  a 
fourth  interest  in  the  league,  and  a  deed  from  C.  B.  Luckie  to  Knox  to 
his  fourth  interest,  and  a  deed  from  W.  P.  Luckie  to  Knox  for  his 
fourth.  These  deeds  make  no  mention  of  any  part  having  been  sold  off. 
The  Knox  interest  appears  to  have  become  vested  in  D.  &  A.  Oppen- 
heimer through  various  conveyances  from  his  widow  and  others  holding 
under  him. 

Assignments  one,  two,  three  and  four  assert  that  the  court  erred  in 
admitting  in  evidence  the  deed  from  Eugene  Luckie  to  David  Brown 
because  Sie  description  therein  shows  that  700  acres  of  the  league  had 
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been  sold  oflf  and  there  is  nothing  to  show  what  700  acres^  or  that  it  is 
not  the  part  in  controversy.  Objection  was  made  to  the  introduction 
of  the  deed  from  David  Brown  to  Oppenheimer,  and  deeds  from  Eachel 
J.  Knox  to  D.  &  A.  Oppenheimer,  for  the  reason  that  it  had  been  shown 
by  recitals  in  deeds  introduced  by  plaintiffs  that  700  acres  of  the  survey 
had  been  previously  sold  off,  which  700  acres  was  not  identified,  nor 
shown  that  it  does  not  consist  in  part  of  the  land  sued  for.  The  court 
overruled  the  objection  made  to  the  deed  to  David  Brown  and  the  deed 
from  David  Brown  to  D.  &  A.  Oppenheimer,  when  informed  by  plain- 
tiffs^ counsel  that  they  would  later  introduce  evidence  tending  to  show 
and  to  make  certain  the  land  conveyed  thereby.  To  this  ruling  an  ex- 
ception was  taken.  Afterwards,  for  the  purpose  of  identifying  and  lo- 
cating the  700  acres  excepted,  plaintiffs  offered  a  deed  from  S.  H.  Luckie 
to  Chas.  de  Montel,  executed  in  1850,  which  conveyed  640  acres  of  the 
survey,  "said  640  acres  is  to  commence  on  the  west  bank  of  the  Leona 
Biver  at  the  corner  of  sur.  No.  71,  to  run  with  line  of  71  and  72  to  the 
S.  W.  corner  of  sur.  72;  thence  N.  25°  W.  Thence  N.  65°  East  to 
Leona  Biver;  thence  down  said  river  so  as  to  include  the  amount  of  640 
acres."  This  deed  was  objected  to  upon  the  ground  that  there  was  noth- 
ing in  the  record  to  identify  this  deed  as  being  the  same  referred  to  in 
the  deeds  excepting  out  of  the  grant  700  acres,  which  objection  was  over- 
ruled and  exception  taken. 

The  court  did  not  err  in  admitting  the  deed  to  Brown  and  the  deed 
from  Brown  to-  Oppenheimer,  when  it  did  so  with  the  assurance  that 
plaintiffs  would  introduce  proof  to  make  the  land  described  certain.  De- 
fendant is  entitled,  however,  to  the  benefit  of  the  objection  made  later, 
when  the  deed  to  Montel  was  offered  for  that  purpose,  if  there  was  any 
error  in  admitting  it.  There  was  no  error  in  admitting  it  because,  when 
read  in  connection  with  the  patent,  the  640  acres  it  embraces  is  made 
clear  to  be  in  the  southwest  part  of  the  survey  between  the  west  line 
and  the  west  bank  of  the  Leona  Biver,  and  for  the  further  reason  that 
it  accounts  for  that  much  (640  acres)  of  the  700  acres  which  the  said 
two  deeds  declare  had  been  sold  off.  Beyond  this  there  was  no  testimony 
to  show  the  locality  of  the  700  acres,  and  there  was  still  60  acres  ap- 
parently outstanding.  Plaintiffs  introduced  said  two  deeds  as  a  part  of 
their  chain  of  title,  and  this  made  it  appear  that  prior  to  the  deed  from 
Eugene  M.  Luckie  to  David  Brown,  which  was  in  1871  (the  deeds  to 
Knox  from  S.  B.  Luckie,  C.  B.  Luckie  and  W.  P.  Luckie  were  executed 
in  1877  and  1878),  700  acres  had  been  sold  off.  Had  the  deed  stated 
"about  700  acres''  it  might  have  been  said  that  it  was  explained  by  the 
deed  to  Montel  calling  for  640  acres.  But  the  deed  says  700  acres,  and 
that  this  was  mdant  to  be  exact  and  not  a  mere  estimate  is  indicated  by 
the  fact  that  the  deed  states  that  the  grantor's  fourth  interest  consisted 
of  976  acres.  We  think,  in  view  of  the  recital  in  said  deed,  that  plain- 
tiff, in  order  to  show  title  to  the  land  in  controversy,  was  required  to 
show,  directly  or  by  circumstances,  either  that  the  call  for  700  acres  was 
a  mistake,  and  had  reference  to  the  conveyance  to  Montel,  or  that  no 
deed  was  extant  or  upon  the  records  but  the  one  to  Montel ;  and  further- 
more, it  must  have  been  made  to  appear  that  the  land  in  controversy  was 
not  a  part  of  the  land  so  previously  sold  off.  This  matter  is  not  pre- 
sented by  the  said  assignments  from  one  to  four.    But  it  is  b^  the 
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eighth  assignment^  as  follows :  "The  court  erred  in  giving  a  peremptory 
instruction  to  find  for  plaintiffs  and  not  instructing  the  jury  to  find  for 
defendants^  because  the  plaintiffs  failed  to  show  in  themselves  (title) 
to  the  land  in  controversy,  in  this :  That  plaintiffs  introduced  a  deed  in 
evidence  from  S.  H.  Luckie  to  Chas.  de  Montel  dated  January  8,  1850, 
for  640  acres  of  land  out  of  said  survey  No.  73,  which  640  acres  plain- 
tiffs* do  not  claim  to  have  title  to,  but  said  deed  was  introduced  to  ac- 
count for  and  locate  the  700-acre  tract  mentioned  in  the  deeds  consti- 
tuting plaintiffs'  chain  of  title  to  the  lands  claimed  by  them,  and  it  is 
nowhere  shown  in  the  records  of  this  case  that  the  town-site  of  North 
Uvalde,  the  lands  in  controversy,  is  not  located  on  said  640-acre  tract/' 

We  have  stated  that  it  appears  that  the  6407acre  tract  is  of  the  south- 
west portion  of  the  survey  72.  But  we  have  found  no  testimony  of  di- 
rect character  to  show  on  what  part  of  the  survey  the  town-site  is  located. 
In  a  deed  from  Bachel  J.  Knox  to  D.  &  A.  Oppenheimer  there  is  a  re- 
cital that  upon  the  land  in  survey  No.  73,  conveyed  by  her  to  D.  &  A. 
Oppenheimer,  "the  town  of  North  Uvalde  is  laid  off."  Appellees  claim 
this  to  be  testimony  showing  that  the  town-site  is  situated  upon  that  por- 
tion of  the  survey  acquired  by  plaintiffs.  But  the  effect  of  the  recital  is 
simply  that  as  between  the  grantor  and  grantees  the  land  conveyed  was 
understood  to  cover  the  town-site.  It  was  their  construction  of  what 
W.  B.  Knox  had  acquired.  It  was  merely  their  declaration,  and  was  not 
evidence  with  respect  to  defendant.  (Baird  v.  Patillo,  24  S.  W.,  813; 
Houston  V.  Blythe,  60  Texas,  512.) 

It  is  further  contended  that  as  defendants  make  no  claim  to  any  land 
in  the  survey  except  some  roadways,  which  it  had  acquired  by  prescrip- 
tion or  limitations,  it  is  a  naked  trespasser.  The  answer  to  this  is  that 
as  to  a  naked  trespasser  plaintiffs  must  affirmatively  show  title  to  the 
very  land  sued  for.  It  is  also  contended  that  "as  Uvalde  CouiUy.  could 
not  successfully  make  its  claim  by  prescription  available  without  admit- 
ting that  the  Oppenheimers  were  the  owners  of  the  property,  and  if  this 
admission  is  made  appellant's  assignment  must  fail,  for  the  reason  that 
the  county  will  not  be  permitted  in  one  breath  to  admit  that  the  title 
was  good  in  the  Oppenheimers  and  their  descendants,  and  that  the 
county  claims  title  under  them  by  prescription,  and  in  the  next  moment 
repudiate  the  title  of  the  Oppenheimers  and  claim  that  they  have  not 
shown  title  to  the  property.  The  effect  of  the  plea  of  limitations  of 
ten  years  was  equivalent  to  acknowledging  that  D.  &  A.  Oppenheimer 
own  the  property  unless  the  county  has  acquired  it  under  them  by  limi- 
tations, and  with  this  admission. on  the  part  of  the  county  proof  of  such 
title  would  become  wholly  unnecessary.'*  With  this  we  do  not  agree.  A 
defendant  might  fail  in  establishing  a  title  by  limitations  or  prescrip- 
tion, and  still  plaintiff  could  not  recover  unless  his  title  was  aflBrmatively 
disclosed. 

Plaintiffs'  title  papers  evidencing  the  fact  that  plaintiffs'  interest 
consisted  of  all  the  survey  except  700  acres  previously  sold  off,  the  un- 
certainty or  doubt  as  to  whether  the  town-site  is  located  upon  plaintiffs' 
land  or  upon  the  land  sold  off,  should  have  been  removed  by  some  testi- 
mony. (Jones  V.  Fancher,  61  Texas,  699.)  There  was  nothing  in  evi- 
dence tending  to  show  that  the  town-site  was  upon  land  that  had  pre- 
viously been  sold  off  and  not  upon  the  land  covered  by  plaintiffs'  deeds. 
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There  was,  however,  what,  to  our  minds,  is  circumstantial  evidence  that 
it  was  not  upon  land  that  had  been  sold  oflf,  and  there  was  nothing  to  the 
contrary.  Plaintiffs  owned  the  W.  B.  Knox  title.  About  the  year  1882 
the  holders  of  that  title  subdivided  the  town-site  of  North  Uvalde.  In 
1881  and  1882  they  deeded  to  the  G.,  H.  &  S.  A.  By.  Co.  its  track  and 
grounds,  as  the  same  appears  upon  the  plat  of  Wm.  Benson  of  the  sub- 
division in  1882.  Since  that  time  they  have  sold  off,  from  time  t(\  thne, 
lots  to  the  number  of  several  hundred.  The  taxes  have  been  paid  by 
them.  Their  title  appears  to  have  been  unquestioned.  Their  control 
of  it  has  been  active,  notorious  and  continuous.  It  seems  to  us  that 
these  facts  are  circumstances  inconsistent  with  the  idea  that  the  town- 
site  is  situated  upon  land  in  the  survey  the  title  to  which  became  vested 
and  outstanding  in  other  parties  prior  to  1850.  But  this  would  be  a 
presumption  of  fact,  and  not  such  a  presumption  as  the  court  would 
have  been  authorized  to  declare  as  a  matter  of  law.  It  would  have  been 
for  the  jury  to  make  conclusions  from  said  facts.  (Stooksbury  v.  Swan, 
85  Texas,  563.)  We  conclude  that  it  was  error  for  the  court  to  assume 
that  plaintiffs  had  shown  title  to  the  land  covered  by  the  town-site. 

The  assignments  from  nine  to  twelve  inclusive  present  these  proposi- 
tions: 1st.  The  court  erred  in  not  submitting  to  the  jury  the  question 
of  fact  as  to  whether  or  not  defendant  had  shown  title  to  the  roads  in 
question  by  limitations  or  prescription.  2d.  The  court  erred  in  holding 
that  the  order  of  the  Commissioners^  Court  of  May,  1906,  changing  the 
roads,  was  valid  and  binding,  because  the  court  had  no  power  to  change 
an  established  road  except  upon  the  petition  of  at  least  one  freeholder 
of  the  precinct  and  twenty  days'  notice.  3d.  That  it  erred  in  holding 
that  said  order  was  not  a  conditional  order,  and  that  performance  with- 
in a  reasonable  time  of  the  condition  was  not  essential  to  its  binding 
force.  •  We  may  dispose  of  these  matters  by  considering  the  validity  and 
effect  of  the  order. 

The  roads,  in  question  were  not  acquired  under  the  provisions  of  the 
Bevised  Statutes,  and  were  not  subject  to  such  provisions.  The  County 
Commissioners  had  power  to  discontinue  them.  The  order  in  question 
was  not  conditional  in  the  sense  that  it  was  not  to  have  effect  until  the 
new  routes  were  cleared,  grubbed,  etc.  The  case  of  Morris  v.  Cassady, 
78  Texas,  515,  appears  to  be  decisive  of  the  subject.  The  order  was 
made  to  conform  the  roads  to  the  subdivision  and  to  follow  street  lines 
therein,  instead  of  allowing  them  to  remain  and  cut  obliquely  through 
blocks  and  lots,  and  to  render  them  available  for  sale.  The  roads  were 
not  closed  nor  really  abandoned,  but  their  routes  through  the  subdivi- 
sion were  substituted  by  other  ways  through  it,  deemed  convenient.  A 
year  after  said  order  was  made,  the  court  rescinded  it  without  notice. 
In  the  meantime  plaintiffs  had  sold  a  number  of  tlie  lots  that  were  pre- 
viously traversed  by  the  roads,  by  deeds  warranting  the  title.  The  order 
had  thus  been  acted  upon.  It  is  not  deemed  necessary  to  say  that  the 
new  routes  had  been  cleared,  grubbed  and  placed  in  condition,,  because 
appellant  claims  there  was  an  issue  of  fact  here.  Plaintiffs  introduced 
evidence  showing  that  the  work  had  been  done  before  the  rescinding 
order  was  made.  Appellant  cites  in  its  brief  the  testimony  of  its  wit- 
ness Hope,  as  contradicting  this.  The  testimony  of  this  witness  is  en- 
titled to  little  weight  as  contradictory  evidence  after  he  stated  that  he 
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was  *'not  present  when  Capt.  Benson  opened  roadways  over  the  prop- 
erty in  1906^  and  I  don't  know  the  extent  of  the  work  that  Capt.  Benson 
did  or  caused  to  be  done.  I  did  not,  for  the  purpose  of  identification, 
go  down  and  see  what  work  had  been  done  by  Capt.  Benson.  If  Capt. 
Benson  ever  opened  up  a  street  I  have  no  knowledge  of  it ;  if  he  opened 
up  a  road  I  don't  know  it.  He  may  have  opened  several.  He  could 
have  opened  up  all  of  them  and  I  could  not  have  known  it.  It  is  not 
in  my  jurisdiction.'* 

Having  determined  that  the  order  of  1906  was  valid  and  remained 
so,  it  makes  no  difference  whether  or  not  the  county  had  actually  ac- 
quired a  right  to  the  roads  by  limitations  or  prescription.' 

Reversed  and  remanded. 


Chicaoo,  Book  Island  &  Pacific  Railway  Company  v.  Clements  & 

Carroll. 

Decided  January  6«  1909. 

1. — JnrisdlotioiL — ^Damages  to  Interstate  Shipment — ^Federal  Act  Construed. 

In  a  suit  against  the  carrier  for  injuries  to  cattle  shipped .  from  one  State 
to  another  caused  by  unreasonable  delay,  rough  handling  and  improper  bedding 
of  cars,  the  cause  of  action  was  based  on  a  breach  of  the  carrier's  common 
law  liability  or  contractual  duty,  which,  though  pertaining  to  interstate  com- 
merce, is  not  regulated  or  in  any  way  affected  by  the  Act  of  Congress  as  amended 
by  the  Act  of  June  29,  1906,  known  as  the  Hepburn  Amendment,  and  the  State 
court  at  point  of  destination  had  jurisdiction. 

S. — Continuance — ^Amendment  of  Pleadings. 

In  an  action  to  recover  from  the  carrier  for  damages  for  injuries  to  a  ship- 
ment of  live  stock  wherein  the  plaintiff  in  the  original  petition  alleged  the 
measure  of  damages  was  the  difference  between  the  market  value  of  the  animals 
in  the  condition  they  should  have  arrived  at  destination  but  for  the  negligence 
of  the  carrier,  and  the  condition  they  were  in  when  they  did  arrive,  a  trial 
amendment  alleging  the  intrinsic  value  and  praying  in  the  alternative  for  the 
difference  between  the  market  value  in  the  condition  they  should  have  arrived 
and  their  intrinsic  value  at  destination  in  their  damaged  condition,  did  not 
entitle  the  defendant  to  a  continuance,  in  the  absence  of  any  evidence  in  sup- 
port of  the  issue  presented  by  the  trial  amendment. 

8. — ^Eridenoe — Beolaration  of  Agent. 

In  an  action  against  a  connecting  carrier  for  injuries  to  a  shipment,  the 
admission  of  the  declaration  of  a  party  that  he  was  the  defendant's  yardmaster, 
could  not  prejudicially  affect  the  defendant  in  the  absence  of  any  showing  in 
the  bill  of  exception  as  to  what  was  said  in  the  conversation  in  which  the  dec- 
laration was  made. 


—Agency. 

In  a  suit  against  a  carrier  for  injuries  to  a  shipment,  the  admission  of 
the  declaration  of  a  party  that  he  was  the  carrier's  yardmaster  at  a  certain 
place  could  not  injure  the  defendant,  even  if  not  admissible  as  res  gestae,  when 
it  was  in  proof  that  the  declarant  was  engaged  at  such  place  in  directing  the 
management  and  movements  of  the  defendant's  trains,  that  his  directions  to 
such  ends  were  obeyed  by  the  servants  operating  the  trains,  and  that  the 
authority  he  thus  exercised  was  such  as  is  usually  given  a  yardmaster. 

0w — Exceptions  to  Pleadings — ^Assignments  of  Error. 

An  assignment  of  error  complaining  of  the  overruling  of  special  excep- 
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tions  to  pleadings  will  not  be  consideced  when  it  does  not  appear  from  the 
record  that  the  exceptions  were  called  to  the  attention  of  the  court  and  ruled 
upon. 

6. — ^Evidence— Negrligrence — Carriers. 

Where,  in  a  suit  against  the  carrier  for  injuries  to  a  shipment  of  horses 
and  mules,  it  was  alleged  that  the  animals  were  negligently  loaded  in  cars 
which  were  not  bedded,  and  the  evidence  showed  that  the  cars  used  were  not 
bedded,  evidence  that  it  was  usual  and  customary  for  railroads  to  bed  cars  in 
which  cattle  were  shipped  was  admissible  as  tending  to  prove  the  negligence 
alleged.  The  same  reasons  for  bedding  cars  for  the  transportation  of  cattle 
obtains  when  they  are  used  for  carrying  horses  and  mules. 

■ 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

W.  R.  Clements  and  L.  V,  Carroll,  for  appellants. — ^These  defendants 
assign  as  fundamental  error  the  refusal  of  the  trial  court  to  grant  'the 
motion  of  these  defendants  contained  in  their  motion  for  new  trial,  to 
dismiss  this  case  and  decline  to  take  further  jurisdiction  of  the  same, 
which  motion  was,  in  effect,  that  this  court  had  no  jurisdiction  to  try 
or  determine  the  issues  raised  in  this  cause,  the  jurisdiction  to  try  and 
determine  the  same  being  vested  exclusively  in  the  Interstate  Com- 
merce Commission  or  the  United  States  Circuit  and  District  Courts, 
or  one  or  all  of  them,  under  the  Constitution  and  laws  of  the  United 
States,  and  defendants  invoke  the  said  Constitution  and  law  in  opposi- 
tion to  the  jurisdiction  of  this  court,  said  cause  of  action,  if  any,  arising 
exclusively  under,  and  the  rights  of  the  parties  hereto  being  determined 
by,  the  provisions  of  that  certain  Act  of  Congress  entitled,  "An  Act  to 
Regulate  Commerce,''  approved  June  29,  1906,  which  Act  gives  exclu- 
sive jurisdiction  to  try  and  determine  this  action  in  the  Interstate  Com- 
merce Commission  and  the  United  States  Circuit  and  District  Courts. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Moore,  98  Texas,  302 ;  Texas  &  P.  Ev.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426 ;  Claflin  v.  Houseman,  93  U. 
S.,  135;  Swift  v.  Philadelphia  R.  R.,  58  Fed.,  858;  Sunderland  Bros.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  158  Fed.,  877 ;  Sheldon  v.  Wabash  Rv.,  105 
Fed.  785;  Van  Patten  v.  Railway  Co.,  74  Fed.,  981;  Interstate  Com- 
merce Act,  sees.  9,  20,  22. 

W.  if.  Peiicolas,  for  appellee. 

NETLL,  Associate  Justice. — ^We  adopt  the  statement  made  by  the 
trial  court  in  its  charge  of  the  nature  of  this  suit,  which  is  as  follows: 
"This  is  a  suit  by  plaintiffs,  W.  R.  Clements  and  L.  V.  Carroll,  com- 
posing the  firm  of  W.  R.  Clements  &  Company,  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  the  Chicago,  Rock  Island  & 
Gulf  Railway  Company,  the  Chicago,  Rock  Island  &  El  Paso  Railway 
Company,  the  El  Paso  &  Rock  Island  Railway  Company,  the  El  Paso 
&  Northeastern  Railway  Company,  and  the  El  Paso  &  Northeastern 
Railroad  Company,  for  damages  alleged  to  have  been  sustained  to  a  cer- 
tain shipment  of  stock  from  Kansas  City,  Missouri,  to  El  Paso,  Texas, 
over  said  defendant  lines. 

"Plaintiffs  allege  that  on  or  about  the  2d  day  of  November,  1907, 
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they  tendered  to  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
twenty-one  head  of  stock,  consisting  of  sixteen  horses  and  five  mules,  for 
shipment  over  the  above-named  lines  to  El  Paso,  Texas;  that  said  ship- 
ment was  accepted  by  the  defendants  and  each  of  them,  but  was  not 
transported  over  the  said  lines,  or  any  of  them,  with  reasonable  despatch, 
but  was  unreasonably  and  negligently  delayed  en  route,  not  reaching 
El  Paso  until  about  eleven  o^clock  a.  m.  on  November  9th ;  that  the  de- 
fendants failed  to  bed  properly  the  car  in  which  said  animals  were 
transported,  and  said  shipment  on  each  and  all  of  said  roads  was 
greatly  jarred  and  jerked  and  very  roughly  handled;  that  the  failure 
properly  to  bed  said  cars  and  said  delay  in  transportation,  as  well  as  said 
rough  handling,  was  negligence  on  the  part  of  each  and  all  of  said  de- 
fendants, and  resulted  in  serious  injury  to  said  shipment,  greatly  re- 
ducing the  value  of  the  same  at  point  of  destination ;  and  plaintiffs  pray 
that  they  recover  the  difference  between  the  market  value  of  said  ani- 
mals in  the  condition  they  should  have  arrived  in  but  for  such  alleged 
negligence  on  the  part  of  the  defendant  companies  and  the  condition 
they  did  arrive  in,  and  if  they  are  not  entitled  to  recover  the  difference 
in  market  value,  that  then  they  recover  the  difference  between  the  mar- 
ket value  in  the  condition  they  should  have  arrived  in  and  the  intrinsic 
value  of  said  animals  in  the  condition  they  were  in  upon  arrival. 

"The  defendants  answer  by  a  general  denial,  and  specially  deny  any 
negligence  on  the  part  of  said  roads,  or  either  of  them,  and  say  that 
said  shipment,  as  a  matter  of  fact,  was  transported  with  reasonable 
despatch,  without  any  rough  handling,  and  without  any  failure  on  their 
part  to  bed  said  cars,  alleging  that  they  were  not  required  to  bed  same; 
and  defendants  say  that  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  owned  and  operated  and  owns  and  operates  said  line  of  rail- 
road extending  from  Kansas  City,  Missouri,  to  Texhoma,  on  the  Texas 
line;  that  the  Chicago,  Rock  Island  &  Gulf  Railway  Company  owns, 
and  owned  and  operated,  said  line  extending  from  Texhoma  to  a  station 
called  Bravo,  on  the  New  Mexico  line ;  that  the  Chicago,  Rock  Island  & 
El  Paso  Railway  Company  owned,  and  owns  and  operates,  said  line  ex- 
tending from  Bravo  to  a  place  called  Tucumcari,  in  the  Territory  of 
New  Mexico;  that  the  El  Paso  &  Rock  Island  Railway  Company  op- 
erated and  operates  said  line  extending  from  Tucumcari  to  a  place 
called  Carrizozo;  and  that  the  El  Paso  &  Northeastern  Railway  Com- 
pany operated  and  operates  said  line  extending  from  Carrizozo  to  the 
northern  boundary  line  of  the  State  of  Texas  and  the  Territory  of  New 
Mexico;  and  that  the  El  Paso  &  Northeastern  Railroad  Company  op- 
erates said  line  from  the  last-named  point  to  the  city  of  El  Paso,  and 
defendants  deny  that  any  partnership  existed  between  any  of  said  de- 
fendants at  the  time  of  said  shipment,  except  between  the  El  Paso  & 
Rock  Island  Railway  Company,  the  El  Paso  &  Northeastern  Railway 
Company,  and  the  El  Paso  &  Northeastern  Railroad  Company,  extend- 
ing from  said  town  of  Tucumcari  to  the  city  of  El  Paso/' 

The  trial  resulted  in  a  judgment  in  favor  of  the  plaintiffs  for  $1,500, 
which  was  apportioned  amongst  the  different  defendants  according  to 
the  various  sums  the  jury,  in  their  verdict,  found  them  severally  liable. 
They  have  all  appealed  from  the  judgment. 

Vol.  LIII  Civil— 10. 
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Conclusions  of  fact. — The  evidence  is  reasonably  suflScient  to  show 
that  each  defendant  was  guilty  of  such  acts  of  negligence  as  were  al- 
leged against  it  and  submitted  by  the  court  in  its  charge  to  the  jury, 
and  that  by  reason  of  such  negligence  plaintiffs  were  damaged  in  the 
sum  of  $1,500,  which  damage  was  caused  by  the  several  defendants  to 
the  amount  respectively  assessed  by  the  verdict  against  each  of  them. 

Conclusions  of  law, — 1.  The  contention  of  appellants,  that  the  court 
below  was  without  jurisdiction  to  try  the  case  because  exclusive  juris- 
diction thereof  was,  under  the  Act  of  Congress,  entitled  an  Act  to  Regu- 
late Commerce,  as  amended  by  the  Act  of  June  29,  1906,  known  as  the 
Hepburn  Amendment,  given  the  Interstate  Commerce  Commission  and 
the  Circuit  and  District  Courts  of  the  United  States,  can  not  be  sus- 
tained either  upon  principle  or  authority.  The  cause  of  action  alleged 
and  proved  did  not  arise  from  and  is  not  based  upon  any  infraction  of 
the  Act  in  question  and  its  amendment,  but  from  a  breach  of  defendants' 
common-law  or  contractual  duty,  which,  though  pertaining  to  interstate 
commerce,  is  not  regulated,  trenched  upon  or  in  any  way  affected  by  the 
Act  of  Congress.  Hence  the  cases  of  Gulf,  C.  &  S.  F.  Ry.  v.  Moore,  98 
Texas,  302 ;  Texas  &  P.  Bv.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S., 
425,  51  L.  ed.,  553 ;  Texas  &  P.  By.  Co.  v.  Cisco  Oil  Mill,  204  U.  S., 
449,  51  L.  ed.,  562;  Texas  &  P.  By.  Co.  v.  Mugg,  202  U.  S.  242,  50  L. 
ed.,  1011;  Claflin  v.  Houseman,  93  U.  S.,  130,  23  L.  ed.,  833;  Swift 
V.  Philadelphia  B.  B.,  58  Fed.  Bep.,  858;  Sunderland  v.  Chicago,  B.  I. 
&  P.  By.  Co.,  158  Fed.  Bep.,  877;  Sheldon  v.  Wabash  B.  Co.,  105  Fei 
Bep.,  785;  Van  Patten  v.  Chicago,  M.  &  St.  P.  B.  Co.,  74  Fed.  Bep., 
981,  relied  upon  by  appellant,  have  no  application  to  the  question  raised 
by  the  assignment,  unless  it  be  to  show  that  the  matters  here  involved 
are  such  as  may  be  taken  cognizance  of  by  our  State  courts,  as  is  espe- 
cially illustrated  by  the  Supreme  Court's  remanding  the  Moore  case  to 
be  tried  upon  an  issue  not  affected  by  the  Interstate  Commerce  Act.  See 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Piper  Company,  decided  by  this  court 
on  December  9,  1908  (115  S.  W.,  107),  for  an  opinion,  in  a  case  in- 
volving the  same  question,  which  upholds  the  jurisdiction  of  the  State 
courts. 

2.  In  plaintiffs'  original  petition  the  measure  of  damages  alleged  was 
the  difference  between  the  market  value  of  the  animals  in  the  condition 
they  should  have  arrived  at  El  Paso,  Texas,  but  for  the  negligence  of 
defendants,  and  the  condition  they  were  in  when  they  did  arrive  there. 
During  the  progress  of  the  trial  plaintiffs  filed  a  trial  amendment,  al- 
leging that  if  the  animals  had  no  market  value  at  El  Paso  in  their  dam- 
aged condition,  they  had  there  an  average  intrinsic  value  of  $150  each, 
and,  in  the  alternative,  asked  judgment  for  the  difference  between  their 
market  value  in  the  condition  they  should  have  arrived  but  for  defend- 
ants' negligence,  and  their  intrinsic  value  at  that  place  in  their  dam- 
aged condition.  Whereupon  defendants  moved  the  court  to  allow  them 
to  withdraw  their  announcement  of  ready  for  trial,  and  to  continue  the 
case  upon  the  ground  that  they  had  made  no  preparation  to  meet  the 
change  in  plaintiffs'  pleadings  made  by  such  trial  amendment;  and 
could  not,  therefore,  continue  the  trial  of  the  cause.  The  court  over- 
ruled the  motion,  and  its  action  in  doing  so  is  assigned  as  error. 
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It  does  not  appear  from  the  statement  in  appellants'  brief  that  any 
testimony  was  introduced  by  the  plaintiffs  in  support  of  the  issue  pre- 
sented by  the  trial  amendment.  If  there  was  none  (which  we  may  as- 
sume from  the  absence  of  its  statement  in  appellants^  brief,  without  ex- 
amining the  statement  of  facts),  defendants  were  not  prejudiced  by  the 
ruling  of  the  court.  If,  however,  it  should  appear  that  testimony  was 
introduced  in  support  of  such  issue,  we  would  not  be  prepared  to  say 
from  the  record,  as  presented  to  us,  that  the  ruling  complained  of  should 
cause  a  reversal  of  the  judgment.  While  the  term  "market  value''  is 
not  synonymous  with  "intrinsic  value" — ^the  one  meaning  the  actual 
price  in  which  the  commodity  is  commonly  sold,  the  other  its  true,  in- 
herent and  essential  value,  independent  of  accident,  place  or  person,  but 
is  the  same  everywhere  and  to  everyone — ^yet  the  latter  is  so  generally 
a  factor  which  enters  into  the  determination  of  the  former  that  it  may 
be  said  that  a  thing  which  has  no  intrinsic  value  is  generally  without 
market  value.  This,  as  to  some  commodities,  is  so  frequently  the  case 
that  at  a  given  time  and  place  its  market  and  intrinsic  value  are  the 
same,  or  so  nearly  that  the  one  is  scarcely  distinguishable  from  the 
other.  If,  then,  there  was  any  difference  in  the  intrinsic  and  the  mar- 
ket value  of  the  animals  in  their  damaged  condition  when. they  reached 
El  Paso,  where  the  case  was  tried,  it  would  seem  that  if  the  defendants 
were  prepared  to  meet  the  issue  afs  to  their  market  value  they  would,  if 
not  from  such  preparation  ready  to  meet  the  issue  raised  by  the  trial 
amendment,  have  been  able  to  prepare  their  case  on  such  issue  in  a  short 
time  without  having  to  resort  to  a  continuance  for  that  purpose.  Be- 
sides, if  the  plaintiffs  introduced  any  evidence  in  support  of  their  amend- 
ment of  intrinsic  value,  the  defendants  should  have,  at  least,  shown  in 
their  motion  for  a  new  trial  a  probability  of  procuring  testimony  on  an- 
other trial  of  the  case  which  would  in  some  way  tend  to  rebut  such  evi- 
dence. Neither  the  motion  for  continuance  nor  for  a  new  trial  tends 
to  show  the  existence  of  such  rebutting  testimony.  Therefore,  it  not 
appearing  from  anything  in  the  record  that  a  reversal  of  the  judgment 
and  remanding  the  case  for  another  trial  would  be  of  any  avail  to  the 
defendants,  the  assignment  of  error  should  not,  in  our  opinion,  be  sus- 
tained. 

3.  It  does  not  appear  from  the  statement  under  the  sixth  assignment 
of  error  in  appellant's  brief,  nor  from  the  bill  of  exceptions  upon  which 
the  assignment  is  predicated,  what  was  said  in  the  conversation  between 
the  witness  Carroll  and  the  person  at  Tucumcari  who  stated  to  the  wit- 
ness that  he  was  defendants'  yardmaster.  Unless  something  was  said 
by  that  person  which  would,  as  coming  from  their  agent,  in  some  way 
prejudicially  affect  defendants  or  some  of  them,  it  can  not  be  perceived 
how  the  mere  statement  by  the  person  that  he  was  the  yardmaster  of 
defendants  could  injure  them.  If,  however,  it  was  a  matter  of  any  mo- 
ment to  plaintiffs  to  prove  that  the  person  occupied  the  relation  to  de- 
fendants of  yardmaster  at  that  station,  though  such  relation  could  not 
be  shown  by  his  bare  statement,  when  it  was  proved  that  he  was  engaged 
at  that  place  in  directing  the  management  and  movement  of  defendants' 
trains,  that  his  directions  to  such  ends  were  obeyed  by  their  servants 
who  were  employed  in  operating  them,  and  that  the  authority  he  thus 
exercised  was  such'  as  is  usually  given  a  yardmaster,  we  do  not  think 
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that  his  statement  to  the  witness  that  he  occupied  such  position  could 
have  in  any  way  prejudiced  the  defendants,  even  if  such  statement, 
made  while  he  was  discharging  the  duties  of  such  position  and  his  orders 
being  obeyed  by  the  other  servants  of  defendants,  was  not  res  gestae. 

4.  As  it  does  not  appear  from  the  record  that  the  special  exceptions 
to  plaintiffs'  petition,  which  the  ninth  and  tenth  assignments  complain 
of  as  being  overruled,  were  called  to  the  attention  of  and  ruled  upon  by 
the  court,  such  assignments  will  not  be  considered. 

5.  The  same  reason  for  bedding  cars  for  the  transportation  of  cattle 
obtains  when  they  are  used  for  carrying  horses  or  mules.  Therefore,  it 
having  been  alleged  by  plaintiffs  that  the  animals  were  negligently 
loaded  in  cars  which  were  not  bedded,  and  as  the  evidence  showed  that 
the  cars  in  which  they  were  loaded  were  not  bedded  between  Kansas 
City  and  Dalhart,  evidence  that  it  was  usual  and  customary  for  rail- 
roads to  bed  cars  in  which  cattle  are  shipped  was  admissible  as  tending 
to  prove  the  alleged  negligence.  As  the  contract  under  which  the  ani- 
mals were  shipped,  if  in  writing,  does  not  appear  in  the  record,  and  as 
it  does  not  otherwise  appear  that  the  contract  provided  that  the  plain- 
tiffs should  bed  the  cars,  it  can  not  be  held,  as  is  urged  by  appellants  in 
their  proposition  under  the  eleventh  assignment,  that  such  testimony 
was  immaterial  and  irrelevant. 

6.  Our  conclusions  of  fact  dispose  of  the  twelfth  assignment  adversely 
to  appellants.    There  is  no  error  in  the  judgment,  and  it  is  aflBrmed. 

Affirmed. 
Writ  of  error  refused. 


B.  E.  LUHN  V.  W.  B.  FORDTRAN. 
Decided  January  7«  1909. 

1. — Contract — Ageney — ^Sale  of  Land. 

Where  no  terms  were  specified  in  the  contract  for  the  sale  of  land  by  the 
agent  except  that  the  owner  was  to  receive  a  net  sum  and  the  agent  was  to 
receive  the  amount  above  that  sum  as  commission,  an  offer  by  the  agent  to 
sell  the  land  alone  for  a  less  sum  which  contemplated  the  payment  to  the 
owner  of  the  agreed  net  price,  the  agent  to  take  the  improvements  as  commis- 
sion and  make  up  the  difference,  was  no  departure  from  the  terms  of  the  contract. 

2. — Same— Cancellation — ^Tlme  of  Performance. 

The  agent  having  the  exclusive  right  to  sell  property  of  the  principal  and 
the  time  within  which  he  was  to  have  such  exclusive  ri&:ht  being  extended  until 
he  could  get  a  certain  party  to  agree  and  bind  himself  to  buy,  the  principal 
had  no  right  to  cancel  the  contract  without  the  agent's  consent,  so  long  as 
the  negotiations  were  going  on  between  the  agent  and  party  contemplated  with 
the  prospect  of  an  eventual  sale,  within  reasonable  limitations  as  to  time. 


3. — Same-^Delay  In  Performance— Eeasonable  Time. 

Ordinarily  what  is  a  reasonable  time  within  which  an  act  should  be  done 
is  a  question  for  the  jury;  but  where  no  inference  of  unreasonable  delay  can 
be  properly  drawn  from  the  evidence  by  a  reasonable  mind,  there  is  no  issue 
of  fact  for  the  jury. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Hogg,  CHll  &  Jones,  for  appellant. 
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Masterson,  Atkinson  &  Masterson,  for  appellee. 

BEESE,  Associate  Justice. — This  is  a  suit  bv  W.  B.  Fordtran 
against  R.  E.  Luhn  to  recover  the  sum  of  $4,000  as  commissions  for  the 
Rale  by  pliaintiff  of  certain  real  estate,  the  property  of  defendant.  Plain- 
tiff sued  upon  contract  in  writing  executed  by  defendant,  whereby  plain- 
tiff was  employed  as  a  real  estate  agent  or  broker  to  sell  the  property, 
for  the  price  of  f$28,500  net  to  the  owner  for  the  lots  and  improvements, 
the  agent  to  have  all  over  that  as  his  commissions.  The  property,  in- 
cluding improvements,  was  sold  for  $32,500  to  the  Shearn  Church,  and 
plaintiff  sues  for  the  difference  between  that  price  and  $28,500.  De- 
fendant claims  that  on  account  of  the  long  delay  on  the  part  of  plaintiff 
in  closing  the  deal  he  canceled  the  contract  between  himself  and  plain- 
tiff, in  which  plaintiff  acquiesced,  and  undertook  to  sell  and  did  make 
the  sale  to  Shearn  Church  himself.  The  case  was  tried  with  a  jury,  and 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $4,000  and 
interest  from  date  of  the  sale.  From  the  judgment  defendant  prose- 
cutes this  appeal. 

Conclusions  of  fact — Giving  proper  weight  to  the  verdict  of  the  jury 
on  all  disputed  issues  of  fact,  we  find  the  following  conclusions  of  fact 
from  the  evidence:  Appellant  was  the  owner  of  certain  lots  with  the 
improvements  thereon  in  the  city  of  Houston,  and  appellee  was  a  real 
estate  agent  or  broker  in  said  city.  Some  short  time  prior  to  June, 
1906,  appellant  employed  appellee  to  sell  the  property,  the  price  to  be 
$28,500  net  to  appellant,  the  agent  to  have  all  over  that  as  his  commis- 
sions. 

On  June  18,  1906,  a  written  contract  was  executed  on  the  part  of  ap- 
pellant in  the  form  of  a  letter  to  appellee,  which  is  as  follows : 

"Houston,  Texas,  June  18,  1906. 
"Mr.  W.  B.  Fordtran, 

"Houston,  Texas.  ^ 

"Dear  Sir :  This  confirms  my  verbal  agreement  heretofore  made  with 
you,  wherein  I  agreed  to  accept  the  sum  of  ($28,500)  twenty-eight 
thousand,  five  hundred  dollars,  net  to  me,  for  lots  Nos.  one  (1),  two 
(2),  south  one-half  of  lot  No.  three  (3),  and  east  one-half  of  lot  No. 
twelve  (12)  in  block  No.  (296)  two  hundred  and  ninety-six,  south  side 
Buffalo  Bayou,  Houston,  Texas,  fronting  125  feet  on  Main  Street  and 
125  feet  on  Clay  Avenue,  together  with  all  improvements  thereon  situ- 
ated. I  agree  to  pay  you,  as  your  profit,  all  over  and  above  said  sum  of 
$28,500  realized  in  the  sale  of  said  property  to  the  Shearn  Church,  and 
hereby  give  you  the  exclusive  sale  X)f  said  property  for  said  church.  This 
price  is  good  only  for  the  Shearn  Methodist  Church.  I  agree  to  pay  all 
taxes  due  on  said  property  up  to  and  including  the  year  1906,  and  will 
furnish  abstract  of  title  to  said  property  brought  down  to  date  at  my  ex- 
pense, and  will  give  said  church  possession  of  said  property  at  the  earliest 
date,  September  1,  1906,  or  later  than  September  1,  1906,  to  be  agreed 
upon  at  a  later  date,  in  case  you  make  sale  to  said  M.  E.  Church. 

"Yours  very  trulv, 

"B.^  E.  Luhn.^' 
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The  trustees  of  Shearn  Church  were  looking  out  for  a  site  on  which 
to  erect  a  ^new  church  building,  having  disposed  of  their  old  building 
and  site,  the  final  consummation  of  which  sale,  however,  was  delayed  on 
account  of  some  defect  in  their  title  which  they  were  endeavoring  to 
cure.  Immediately  upon  making  of  the  verbal  contract,  appellee  began 
a  siege  of  the  trustees  to  induce  them  to  purchase  appellant's  property, 
which  at  first  they  were  not  inclined  to  do  on  account  of  its  location. 
While  these  negotiations  were  going  on  another  and  supplementary 
contract  was  entered  into  between  appellant  and  appellee,  which  is  as 
follows : 

* 

"State  of  Texas,     I 
County  of  Harris.J 

'^Vhereas,  under  date  of  June  18,  1906,  R.  E.  Luhn  made  and  en- 
tered into  a  written  agreement  with  W.  B.  Fordtran,  which  in  substance 
was  as  follows,  to  wit:  That  the  said  Fordtran  was  to  have  the  exclu- 
sive sale  of  lots  Nos.  (1)  one,  (2)  two,  south  one-half  of  lot  No.  (3) 
three,  and  the  east  one-half  of  lot  No.  (12)  twelve,  in  block  No.  (296) 
two  hundred  and  ninety-six,  south  side  Buffalo  Bayou;  Houston,  Harris 
County,  Texas,  together  with  all  improvements  thereon  situated,  for  all 
of  which  the  said  B.  E.  Luhn  was  to  receive  the  sum  of  twenty-eight 
thousand,  five  hundred  dollars  ($28,500)  net  to  him,  and  all  over  and 
above  said  net  price  realized  in  the  sale  of  said  property  by  the  said 
Fordtran  was  to  be  the  profit  of  said  Fordtran  for  making  the  sale  of 
said  property,  which  profit  the  said  Luhn  was  to  pay  said  Fordtran  as 
soon  as  the  sale  of  said  property  was  consummated,  and  in  said  agree- 
ment B.  E.  Luhn  was  to  furnish  at  his  expense  a  complete  abstract  of 
title  to  said  property  brought  down  to  date  of  sale,  and  to  pay  all  taxes 
due  on  said  property  up  to  and  including  the  year  1906,  and  the  agree- 
ment of  June  18,  1906,  is  here  referred  to  and  made  a  part  of  this 
agreement;  and, 

"Whereas,  in  said  written  agreement  of  June  18,  1906,  there  is  no 
time  fixed  in  which  the  said  Fordtran  should  sell  the  said  property ;  and, 

'^Vhereas,  in  pursuance  with  said  contract  of  June  18,  1906,  said 
Fordtran  has  gone  ahead  and  worked  on  the  sale  of  said  property,  and 
has  interested  the  Shearn  Church  of  Houston,  Texas,  and  believes  he 
has  sold  said  property  to  the  church ; 

"Now,  therefore,  for  and  in  consideration  of  the  sum  of  ten  dollars 
cash  in  hand  paid  to  B.  E.  Luhn  by  the  said  W.  B.  Fordtran,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and  the  further  consideration  of 
the  services  rendered  by  the  said  Fordtran,  and  the  services  to  be  ren- 
dered by  the  said  Fordtran  in  selling  said  property,  the  time  which  he 
shall  have  in  which  to  sell  or  complete  the  sale  of  the  above-described 
property  is  hereby  extended  until  such  time  as  the  said  Fordtran  can 
get  the  said  Shearn  Church  to  agree  and  bind  themselves  to  buy  the 
above-described  property  from  him.  It  is  agreed,  and  the  said  Fordtran 
hereby  binds  himself  to  use  his  best  energies  and  infiuence  to  get  the 
sale  of  said  property  closed  at  as  early  a  date  as  possible,  and  in  case 
said  property  is  sold  by  him  before  Fordtran  disposes  of  the  timber  on 
the  eastern  portion  of  the  Elijah  Votaw  tract  of  land  in  Montgomery 
County,  Texas,  then  the  said  Fordtran  is  to  pay  the  first  note  of  a  series 
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of  two  notes  given  the  said  B.  E.  Luhn  in  part  payment  for  said  timber 
above  referred  to,  out  of  the  profits  said  Fordtran  makes  out  of  the  sale 
of  said  property  on  tiie  comer  of  Main  and  Clay  Streets ;  but,  however, 
should  said  Fordtran  sell  the  timber  on  said  land  before  the  sale  of  this 
property  on  Main  and  €lay  Streets  is  closed  with  said  Sheam  Church, 
then  the  said  Fordtran  can  pay  oflE  said  two  notes  given  in  part  payment 
of  the  timber  on  the  Votaw  tract  of  land,  less  the  cash  discount  of  $75 
heretofore  agreed  upon  between  the  said  B.  E.  Luhn  and  the  said  W.  B. 
Fordtran. 

'^W.  B.  Fordtran  agrees  and  obliges  himself  to  use  his  best  efforts  and 
energies  to  get  the  Sheam  Church  to  close  this  sale  or  purchase  at  as 
early  date  as  possible,  and  is  to  have  the  exclusive  sale  of  said  property 
during  the  pendency  of  the  sale  with  the  Sheam  Church.  However, 
should  Sheam  Church  not  buy  or  close  the  purchase  for  the  said  prop- 
erty on  comer  of  Main  and  Clay  Streets  before  January  1,  1907,  then  in 
that  event  the  said  Luhn  shall  not  be  liable. for  any  more  taxes  due  on 
said  property  other  than  the  pro  rata  of  the  taxes  due  for  the  year  1907, 
basing  said  pro  rata  according  to  the  date  of  closing  of  sale,  and  said 
Fordtran  agrees,  obliges  and  binds  himself  to  work  on  no  other  piece  of 
property  for  the  said  Sheam  Church  other  than  this  property  and  the 
adjoining  52  feet  belonging  to  Mr.  Van  Horn,  and  binds  himself  to 
leave  nothing  undone  in  the  way  of  making  and  closing  this  sale  at  as 
early  date  as  possible. 

^^itness  our  hands  at  Houston,  Texas,  this  the  14th  day  of  Septem- 
ber, 1906. 

"B.  E.  Luhn, 

'"W.  B.   Fordtran.'' 

Appellee  continued  his  negotiations  with  the  tmstees,  making  them 
various  offers,  some  of  which  contemplated  a  sale  of  the  entire  property, 
appellee  agreeing  to  buy  the  improvements  from  them,  but  all  of  the 
offers  contemplating  a  net  price  to  appellant  of  $28,500.  The  trustees 
were  finally  brought  to  look  favorably  upon  the  property  as  a  site  for 
their  new  church,  but  held  off  until  they  had  cleared  the  title  to  their 
old  property,  not  wishing  to  buy  until  they  were  assured  by  a  final  con- 
summation of  the  sale  thereof  of  funds  to  pay  for  the  property.  So 
while  appellee's  offers  were  not  accepted  they  were  not  unconditionally 
rejected,  but  were,  as  it  were,  held  in  abeyance  waiting  the  consumma- 
tion of  the  sale  of  their  property.  Finally  this  was  effected  about  April 
4,  1907,  when  appellee  closed  with  them  at  the  price  of  $32,500.  This 
trade  appellant  refused  to  carry  out,  claiming  that  he  had  previously 
canceled  appellee's  employment.  A  few  days  thereafter  appellant  in 
person  closed  the  deal  with  the  trustees,  and  on  April  16,  1907,  made 
them  a  deed,  receiving  therefor  $32,500  for  the  property.  This  sale  was 
due  entirely  to  appellee's  persistent  and  laborious  efforts,  continued 
without  interruption  from  the  time  of  his  first  employment  up  to  the 
final  closing  of  the  contract.  These  negotiations  were  pending  all  of 
the  time,  and  with  a  prospect  of  eventual  success. 

As  to  the  cancellation  of  the  contract  between  appellant  and  appellee, 
appellant  testified  that  it  was  canceled  by  him  sometime  in  January. 
His  testimony  is  not  very  definite  as  to  this  alleged  cancellation,  but  he 
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does  testify  positively  to  writing  and  mailing  a  letter  to  appellee  on 
March  2,  1907,  cancelling  the  contract,  which  appellee  denies  ever  hav- 
ing received,  and  he  denies  positively  that  the  contract  was  ever  can- 
celed or  his  authority  withdrawn  by  appellant  until  his  refusal  to  carry 
out  the  sale  made  by  appellee  on  April  4,  1907.  The  court  submitted 
to  the  jury  only  the  issue  of  a  mutual  cancellation,  and  on  this  issue  the 
jury  found  for  appellee. 

We  find  as  a  fact  that  if  there  was  ever  any  attempt  to  cancel  the 
contract  by  appellant  previous  to  April  4,  1907,  appellee  did  not  agree 
thereto,  but  strenuously  insisted  upon  his  rights  under  the  contract  and 
proceeded  with  his  negotiations  with  the  trustees  thereunder  until  he 
finally  closed  with  them"  as  aforesaid  on  April  4th.  This  brings  us  to  a 
consideration  of  the  assignments  of  error. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court  to 
instruct  the  jury  to  return  a  verdict  for  defendant.  One  ground  of 
this  complaint  is  that  appellee  did  not  at  any  time  offer  the  property  to 
the  purcha^r  on  the  terms  specified  in  the  several  agreements.  No 
terms  were  specified  in  the  agreement  except  that  appellant  was  to  re- 
ceive net  to  him  $28,500  for  the  entire  property.  With  that  condition 
only  appellee  was  left  free  to  make  such  offers  as  he  pleased.  There  was 
some  evidence  that  one  offer  made  by  appellee  was  to  sell  the  lots  alone, 
reserving  the  improvements,  for  $27,500.  It  seems  that  under  this  offer 
appellee  was  to  take  the  improvements  for  his  commission,  making  up 
himself  the  difference  between  the  amount  of  the  offer  and  $28,500  ap- 
pellant was  to  receive.  Another  witness  speaks  of  this  as  an  offer  to  sell 
the  entire  property  for  $30,000,  appellee  personally  to  buy  the  house  for 
$2,500.  However,  there  was  other  evidence  as  to  offers  made  by  ap- 
pellee, each  of  which  contemplated  the  payment  to  appellant  of  his 
agreed  net  price,  appellee  to  take  the  improvements  for  his  commissions. 
There  was  no  departure  from  the  terms  of  the  agreement  in  any  of  these 
offers,  as  in  the  cases  cited  by  appellant  in  support  of  the  proposition 
stated. 

The  other  proposition  stated  under  the  first  assignment  of  error  is 
that  the  uncontroverted  evidence  established  that  appellee  never  pro- 
duced any  purchaser  for  the  property  ready,  able  and  willing  to  take  the 
property  under  the  terms  of  the  contract;  this  proposition  is  fully  an- 
swered by  the  findings  of  fact  heretofore  made — that  the  sale  to  Sheam 
Church  for  $32,500  was  in  fact  brought  about  by  appellee. 

The  court  did  not  err  in  refusing  to  charge  the  jury  to  return  a  ver- 
dict for  defendant  if  they  found  that  he  canceled  the  contract  before 
plaintiff  sold  the  property.  The  jury  were  instructed  to  return  a  verdict 
for  defendant  if  they  found  that  there  was  a  mutual  agreement  between 
appellant  and  appellee  to  cancel  the  contract  before  any  sale  was  made. 
This  was  correct.  By  the  terms  of  the  agreement  of  September  14th 
appellee  was  given  the  exclusive  right  to  sell  the  property,  and  the  time 
within  which  he  was  to  have  such  exclusive  right  was  extended  until  he 
could  get  Sheam  Church  to  agree  and  bind  itself  to  buy.  This  contract 
was  upon  valuable  consideration  moving  from  appellee  to  appellant, 
to  wit,  services  already  performed,  services  to  be  in  the  future  performed, 
and,  what  was  of  more  importance,  the  agreement  of  appellee  not  to  sell 
or  attempt  to  sell  any  other  property  to  Shearn  Church.    Ten  dollars 
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in  cash  as  a  farther  consideration  was  also  paid  by  appellee  to  appellant. 
It  is  clear  from  a  reading  of  this  contract  that  it  was  not  contemplated 
that  appellant  should  have  the  right  to  cancel  it  at  will.  We  do  not 
mean  to  say  that  the  time  limit  "until  such  time  as  the  said  Fordtran 
can  get  Shearn  Church  to  agree  and  bind  themselves  to  buy"  is  to  be 
taken  literally,  but  certainly  so  long  as  the  negotiations  were  going  on 
between  appellee  and  the  trustees  of  the  church,  with  a  prospect  of  an 
eventual  sale,  within  reasonable  limitations  as  to  time,  appellant  had  no 
right  to  cancel  the  contract  without  the  consent  of  appellee.  The  con- 
tract of  September  14th  evidently  contemplated  tKat  appellee  was  to 
have  until  sometime  after  the  beginning  of  the  year  1907  to  make  the 
Bale,  and  that  some  appreciable  length  of  time  after  the  first  of  January 
of  that  year  would  be  allowed.  The  stipulation  as  to  payment  of  taxes 
for  part  of  the  year  1907  shows  this.  The  sale  was  in  fact  closed  in 
April,  1907,  active  negotiations  being  kept  up  all  that  time  with  the 
prospect  of  eventual  success,  as  soon  as  the  church  people  cleared  the 
title  to  their  property. 

In  these  circumstances  we  are  clear  that  the  delay  in  closing  the  trade 
was  not  unreasonable,  and  that  no  other  conclusion  could  be  drawn 
from  the  evidence.  So  that  the  right  to  cancel  the  contract  by  appellant 
without  appellee^s  consent,  which  he  could  only  do  for  unreasonable  de- 
lay in  getting  the  church  people  to  accept  his  offer,  never  arose.  The 
second  assignment  of  error  is  overruled. 

What  we  have  said  also  disposes  of  the  third,  fourth,  fifth  and  sixth 
assignment  of  error,  which  are  overruled.  We  think  the  evidence  did  not 
present  the  issue  of  unreasonable  delay,  in  view  of  the  terms  of  the  con- 
tract. Ordinarily  what  is  a  reasonable  time  within  which  an  act  should 
be  done,  like  negligence,  is  a  question  of  fact  for  the  jury,  but  where  no 
inference  of  unreasonable  delay  can  be  properly  drawn  from  the  evidence 
by  a  reasonable  mind,  there  is  no  issue  of  fact  to  be  submitted  to  the 
jury.    Such  a  case  is  presented  here. 

The  court  did  not  err  in  charging  the  jury  that  "the  defendant  could 
not  cancel  the  contract  without  the  consent  of  plaintiff,  as  long  as  plain- 
tiff was  engaged  in  negotiations  with  the  trustees  of  Shearn  Methodist 
Church,  in  endeavoring  to  effect  a  sfile  to  that  church,  up  to  the  time 
defendant  sold  the  property  himself."  The  objections  to  this  charge  are 
that  it  assumes  the  controverted  fact  that  the  agent  had  the  right,  under 
the  contract,  to  continue  his  efforts  to  make  the  sale  up  to  the  time  the 
owner  sold  the  property,  and  also  assumes  that  in  doing  so  that  agent 
was  acting  within  the  time  limit  for  completion  of  the  sale.  What  we 
have  said  on  the  question  of  unreasonable  delay  disposes  of  both  objec- 
tions. There  is  no  merit  in  the  seventh  assignment  of  error  presenting 
the  question. 

There  was  no  error  in  the  admission  in  evidence  of  what  the  trustees 
said  to  appellee  during  the  negotiations.  The  testimony  tended  to  show 
the  efforts  being  made  by  appellee  to  sell  the  property,  and  also  that 
there  was  a  likelihood  that  they  could  eventually  be  induced  to  buy.  The 
eighth  assignment  of  error  is  overruled. 

It  is  hardly  within  the  range  of  possibility  that  the  jury  could  have 
been  influenced  by  the  remarks  of  the  court  to  counsel  referred  to  in  the 
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ninth  assignment  of  error.    Certainly  the  matter  is  of  too  trifling  a  na- 
ture to  require  a  reversal  of  the  judgment. 

The  remaining  assignments  are  overruled  without  further  discus- 
sion, which  could  only  be  a  repetition  of  what  has  already  been  said. 
There  is  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


BoTAL  Insurance  Company  v.  Texas  ^  Gulp  Railway  Company. 

Decided  December  3,  1908;  January  7,  1909. 

1. — Statement  of  Facts. 

The  Appellate  Court  will  not  consider  a  oopy  Bent  up  in  the  record  instead 
of  the  original  statement  of  facts,  under  the  Act  of  May  25,  1907  (Laws,  30th 
Leg.,  pp.  509-513).  Nor,  in  the  absence  of  a  legal  statement  can  it  consider 
assignments  of  error  for  the  determination  of  which  resort  must  be  had  to  the 
statement  of  facts. 

2, — ^Insurance— Cotton  on  Open  Can — Constmction  of  Contract. 

A  policy  insuring  a  railway  against  loss  by  tire  of  ''cotton  in  bales  on  or 
in  the  depots,  platforms  and  on  the  ground  adjacent  to  that  platform,  and  in 
transit,  while  in  the  custody  of  the  assured  as  common  carriers,"  provided 
'*that  it  is  understood  and  agreed  that  cotton  in  open  cars  is  not  covered  by 
this  policy."  The  use  of  the  platforms  being  demanded  for  unloading  other 
cotton  coming  in,  some  which  was  ready  for  shipment  was  loaded  on  an  open 
flat  car  and  pushed  upon  a  spur  track,  to  make  room  on  the  platform.  While 
80  stored  and  not  expected  to  begin  transportation  for  about  twelve  hours,  this 
cotton  was  burned.  Held,  that  the  loss  was  covered  by  the  terms  of  the  policy, 
and  not  by  the  exception  provided  against. 

3. — Certiorari — Statement  of  Facts. 

The  original  statement  of  facts  is  not  a  part  of  the  record  in  the  custody 
of  the  clerk  of  the  trial  court.  Appellant's  counsel  are  entitled  to  its  possession 
for  the  purpose  of  filing  it  with  the  record  on  appeal;  and  certiorari 
will  not  lie  to  require  the  clerk  to  send  it  up  to  the  appellate  court.  TMs  writ 
issues  only  to  require  the  performance  of  a  duty  imposed  on  him  by  law. 

ft.*— Same. 

Misapprehension  by  appellant's  counsel  of  the  effect  of  the  statute  requir- 
ing the  original  instead  of  a  copy  of  the  statement  of  facts  to  be  sent  up  will 
not  excuse  their  failure  to  present  a  proper  record  where  the  construction  of 
the  statute  was  settled  by  decisioiiis  of  the  Ck)urt8  of  Civil  Appeals  and  of  the 
Supreme  Court  before  their  appeal  was  taken. 

6^ — Practice  on  Appeal — ^Waiver. 

The  Appellate  Court  will  not  undertake  to  settle  disputed  questions  of  fact 
as  to  waiver  by  counsel  of  irregularities  in  bringing  up  the  record  in  the  ab- 
sence of  a  written  agreement  or  waiver. 

6. — Same. 

Mere  failure  by  appellee's  counsel  to  object  to  the  statement  of  facts  be- 
cause a  copy  is  sent  up  with  the  record,  and  not  the  original,  will  not  be  held 
a  waiver  by  them  of  the  irregularity. 

7. — Statement  of  Facts — ^Authenticated  Copy. 

The  general  law  authorizing  clerks  to  authenticate  copies  of  records  in  their 
office  does  not  entitle  a  copy  of  the  statement  of  facts  certified  by  them  to  be 
considered  in  place  of  the  original^  which  the  law  requires  to  be  sent  up  with 
the  record, 
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Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  be- 
fore Hon.  W.  C.  Buford. 

Turner  &  Campbell  and  Cockrell  &  Gray,  for  appellant. — A  policy  of 
insurance  covers  property  only  in  the  situation  in  which  the  same  under- 
takes to  insure  it,  and  does  not  cover  the  property  in  other  situations, 
especially  in  such  situations  as  are  expressly  excepted  from  the  terms 
of  the  policy.  British  Am.  Ins.  Co.  v.  Miller,  91  Texas,  417,  and  cases 
cited;  Haws  v.  Ins.  Co.,  15  Atl.,  915;  2  Joyce  on  Ins.,  sec.  1473,  p. 
1539,  and  cases  cited;  Yeaton  v.  Fry,  5  Cranch  (9  U.  S.),  335;  Green- 
leaf  V.  Ins.  Co.,  37  Mo.,  25;  Bank  v.  Insurance  Co.,  62  Texas,  461; 
Palmer  v.  Insurance  Co.,  1  Story  (U.  S.),  360. 

The  rule  that  policy  must  be  construed  most  liberally  in  favor  of  the 
beneficiary  has  no  application  where  there  is  no  ambiguity  nor  uncer- 
tainty in  the  language  sought  to  be  construed.  Continental  Casualty  Co. 
V.  Wade,  101  Texas,  102. 

Young  &  Stinchcomh,  for  appellees. — The  policy  of  insurance  sued  on 
covered  cotton  in  bales,  on  or  in  depots,  platforms,  and  on  the  ground 
adjacent  to  their  platforms ;  therefore  cotton  on  a  flatcar  that  was  being 
used,  at  the  time  of  its  destruction  by  fire,  as  a  part  of  the  company's 
depot,  and  an  appliance  thereto,  was  covered  by  the  policy.  Eailway  v. 
Thomsberry,  17  S.  W.,  521-23;  Land  v.  Wilmington,  etc.,  By.  Co.,  10 
S.  E.,  80 ;  Hill  &  Morris  v.  Bailway,  75  S.  W.,  871-76 ;  Plunkett  v.  M. 
S.  M.  &  A.  By.  Co.,  48  N.  W.,  519 ;  Fowler  v.  Trust  Co.,  21  Wis.,  78 ; 
Humphreys  v.  McKissock,  144  U.  S.,  313;  13  Cyc,  1041,  and  authori- 
ties there  cited;  9  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  66. 

The  language  of  a  policy  of  insurance  must  be  construed  with  refer- 
ence to  the  subject  matter,  the  nature  of  the  property  to  which  it  is 
applied,  the  uses  and  purposes  of  the  property  insured,  and  the  manner 
in  which  it  is  to  be  handled.  Bills  v.  Hibernia  Ins.  Co.,  87  Texas,  547 ; 
Goddard  v.  Insurance  Co.,  67  Texas,  71;  Phoenix  Ins.  Co.  v.  Wilcox, 
13  C.  C.  A.,  88-93;  Haws  v.  Fire  Ass'n  of  Philadelphia,  7  Atl.,  159; 
Niagara  Fire  Ins.  Co.  v.  Elliot,  9  S.  E,,  694 ;  Phoenix  Ins.  Co.  v.  Barnd, 
20  N.  W.,  105 ;  Boright  v.  Springfield  F.  &  M.  Ins.  Co.,  25  N.  W.,  796 ; 
McNamara  v.  Dakota  F.  &  M.  Ins.  Co.,  47  N.  W.,  288-89 ;  Hall  v.  Pres. 
and  Directors  of  the  Ins.  Co.  of  N.  A.,  17  Am.  Bep.,  255;  Insurance  Co. 
V.  Kroegher,  24  Am.  Bep.,  147,  and  notes  150;  Bailey  v.  Insurance  Co., 
36  Am.  Bep.,  570;  McCluer  v.  Girard  Fire  Ins.  Co.,  22  Am.  Bep.,  249; 
DeGraff  v.  Queen  Ins.  Co.,  8  Am.  St.  Bep.,  685 ;  Paul  v.  Travelers^  Ins. 
Co.,  8  Am.  St.  Bep.,  758;  1  Joyce  on  Insurance,  sec.  210,  p.  284. 

HODGES,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
Tendered  in  favor  of  the  appellee  railway  company  against  the  appellant 
in  a  suit  on  a  policy  of  insurance.  The  petition  alleges  the  issuance  of 
a  policy  in  favor  of  the  appellee  by  the  appellant,  in  which  the  latter 
undertook  to,  and  did,  insure  the  former  against  all  loss  or  damage  by 
fire  to  an  amount  not  exceeding  $10,000  by  any  one  fire,  for  a  term  of 
one  year  from  the  date  of  the  policy;  and  that  the  insurance  covered 
cotton  in  bales  on  or  in  depots,  platforms  and  on  the  ground  adjacent 
to  the  platforms,  and  in  transit,  while  in  the  custody  of  the  assured  as 
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a  commoa  carrier.  The  insurance  covered  the  legal  liability  of  the  in- 
sured not  exceeding  the  cash  market  value  of  the  cotton  damaged  or  de- 
stroyed on  the  day  of  the  fire.  Appellee  then  further  alleges  the  de- 
struction of  the  cotton  which  is  claimed  was  covered  by  the  policy,  ag- 
gregating the  value  of  $2,711.74.  The  appellant  answered  by  general 
and  special  exceptions,  by  general  denial,  and  especially  pleaded  that 
by  the  terms  of  the  contract  of  insurance  expressed  in  the  typewritten 
policy  upon  which  the  suit  was  based  it  is  expressly  provided  as  follows : 
"That  it  is  understood  and  agreed  that  cotton  in  open  cars  is  not  cov- 
ered by  this  policy/'  It  denies  that  it  contracted  with  the  appellee  to 
insure  it  against  loss  of  cotton  by  fire  while  such  cotton  was  in  open  cars. 
It  further  alleges  tliat  the  cotton  destroyed  by  fire,  which  formed  the 
basis  of  this  suit,  was  burned,  if  at  all,  while  loaded  in  an  open  car  on 
the  appellee's  track,  and  was  therefore  not  covered  by  the  policy  of  in- 
surance. It  also  avers  that  the  rate  of  insurance  at  which  this  policy 
was  written  was  four  cents  per  bale,  and  that  at  the  time  the  policy 
was  issued  the  usual  and  prevailing  rate,  and  that  used  by  the  appellant 
for  cotton  in  open  cars,  was  twenty  cents  per  bale.  To  this  the  appellee 
replied  by  supplemental  petiton,  alleging,  among  other  things,  that  the 
clause  relied  on  by  the  appellant  as  exempting  it  from  liability  for  cot- 
ton burned  while  in  open  cars  was  in  conflict  with  the  insuring  clauses 
of  the  policy  which  insured  "cotton  in  bales  on  or  in  the  depots,  plat- 
forms and  on  the  ground  adjacent  to  that  platform^  and  in  transit,  while 
in  the  custody  of  the  assured  as  common  carriers,''  and  which  say  that 
this  insurance  "covers  the  legal  liability  of  the  assured  as  a  common 
carrier,  not  exceeding  the  actual  cash  market  value  on  date  of  fire, 
which  cash  market  value  shall'  in  no  event  be  greater  than  would  then 
and  there  cost  to  replace  the  property  damaged  or  destroyed  with  prop- 
erty of  the  same  kind  and  quality,  and  attaches  from  the  time  of  receipt 
of  the  cotton  by  the  assured,  and  terminates  at  its  delivery  to  consignee 
or  succeeding  carrier."  It  is  insisted  that  by  reason  of  this  conflict  the 
insuring  clause  should  govern,  inasmuch  as  the  cotton  was  destroyed  by 
fire  while  in  the  charge  and  custody  of  the  plaintiff  as  a  common  car- 
rier. In  the  further  subdivision  of  its  supplemental  petition  the  appel- 
lee pleads  as  follows:  "Further  replying  specially  to  the  defendant's 
answer  the  plaintiff  says  that  the  cotton  was  loaded  at  the  plaintiff's 
Timpson  depot  at  about  6  o'clock  a.-  m.  of  October  28,  1905,  in  about 
30  minutes'  time,  on  a  flatcar,  on  which  it  was  destroyed,  for  the  pur- 
pose of  making  platform  room  for  other  cotton,  but  not  to  be  trans- 
ported until  about  twelve  hours,  and  possibly  twenty-four  hours,  there- 
after, at  one  of  which  times  it  was  to  be  transferred  to  the  track  of 
the  Houston  East  and  West  Texas  Eailway  Company,  at  Timpson, 
necessitating  a  movement  of  about  400  feet,  to  be  pushed  about  half 
the  distance  and  pulled  the  other  half.  The  car  was  placed  on  a  spur 
track  by  the  side  of  and  adjacent  to  the  depot  and  platform  of  the 
plaintiff  at  its  Timpson  depot  and  station,  and  within  one  foot  of  its 
said  platform  and  depot,  with  the  intention  of  having  the  same  remain 
there  for  about  twelve  hours  or  more  as  a  part  of  its  said  depot  and 
platform,  and  an  appliance  thereto,  and  that,  as  a  part  of  said  depot 
and  platform,  it  was  loaded  with  the  cotton  set  out  in  the  plaintiff's 
first  amended  original  petition,  and  there  was  no  intention  on  the 
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part  of  the  plaintiff  of  having  the  same  moved  or  transferred  until 
about  six  o'clock  p.  m.  of  that  day,  or  about  seven  a.  m.  of  the  next 
day,  and  that  during  the  day  of  October  28,  1905,  and  at  the  time  the 
said  cotton  was  destroyed,  which  was  about  twelve  o'clock  noon  of 
that  day,  the  said  car  was  being  used  as  a  part  of  the  plaintiff's 
Timpson  depot,  appliance  thereto,  platform,  and  ground  adjacent  to 
its  platform,  and  was  a  part  of  its  depot,  platform,  ground  adjacent 
to  its  platform,  and  an  appliance  to  its  said  depot,  and  the  cotton 
being  destroyed  while  thereon  was  covered  by  the  policy.  The  track 
on  which  the  said  car  was  standing  was  a  spur  track  extending  out 
from  the  main  line  to  the  depot  and  platform,  and  stopping  at  said 
depot,  and  used  only  for  the  purpose  of  placing  cars  thereon  to  be 
loaded  from  the  depot  or  platform  and  to  be  unloaded  onto  the  depot 
or  platform,  and  the  said  track  was  used  for  no  other  purpose  and 
has  never  been  used  for  any  other  purpose,  and  the  said  track  is  never 
and  has  never  been  used  for  switching  purposes  or  other  purposes  than 
those  just  named,  and  that  the  car  on  which  the  cotton  was  loaded 
was  the  car  nearest  the  end  of  the  spur  with  other  cars  between  it  and 
the  main  track,  and  was  so  situated  the  entire  day  of  October  28, 
1905,  until  it  and  the  cotton  loaded  thereon  were  destroyed  by  fire, 
in  the  manner  set  out  in  the  plaintiff's  first  amended  original  peti- 
tion, and  had  the  said  car  and  cotton  not  taken  fire,  they  would  have 
remained  at  said  place  as  a  part  of  the  plaintiff's  depot  until  six 
o'clock  p.  m.  of  the  day  of  the  fire  or  seven  o'clock  a.  m.  of  the  next 
day.  The  cotton  could  have  been  loaded  on  the  car  in  about  thirty 
minutes,  at  any  time  of  the  day,  and  the  plaintiff's  agent,  at  Timpson, 
would  not  have  loaded  said  cotton  earlier  than  five  o'clock  p.  m.  of 
October  28,  1905,  but  for  the  reason  that  other  cotton  was  ready  to 
be*  delivered  to  the  plaintiff  as  a  common  carrier,  on  its  depot  and 
platform,  and  the  said  agent  loaded  said  car,  at  the  time  it  was  loaded, 
for  the  purpose  of  using  it,  from  the  time  he  began  loading  it  until 
it  should  be  transferred  to  the  track  of  the  other  railway  company, 
as  a  part  of  the  plaintiff's  depot,  appliance  thereto,  platform,  and 
ground  adjacent  thereto,  and  that  it  was  so  used  and  being  so  used  at 
the  time  the  cotton  took  fire  and  was  destroyed.  At  the  time  the 
cotton  was  loaded  on  the  car  there  was  no  locomotive  engine  in  the 
plaintiff's  yard  at  Timpson  and  none  on  the  track  on  which  the  car 
was  situated,  nor  was  it  contemplated  by  the  plaintiff's  agent  that 
any  such  engine  would  operate  near  the  said  car  or  go  on  the  track 
therewith  until  six  o'clock  p.  m.  of  that  day  or  about  seven  o'clock 
a.  m.  of  the  next  day,  nor  did  any  such  engine  go  onto  the  track  or 
operate  near  said  car.  The  car  had  not  been  in  anyway  attached  to 
a  locomotive  from  the  time  the  loading  of  it  began  up  to  and  after 
the  cotton  was  destroyed.  The  cotton,  being  loaded  on  a  car  used 
as  a  part  of  the  plaintiff's  depot,  appliance,  platform,  and  ground 
adjacent  to  its  platform,  and  not  heing  moved  by  a  locomotive  at 
that  time,  was  covered  by  the  policy  of  insurance  referred  to."  To 
this  supplemental  petition  and  the  facts  therein  set  up,  the  appellant 
filed  exceptions  challenging  their  insufficiency  to  constitute  a  justifi- 
cation for  the  loss  of  the  cotton  while  in  an  open  car,  which  excep- 
tions were  by  the  court  overruled.    After  a  trial  before  a  jury  judg- 
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ment  was  rendered  in  favor  of  the  appellee  for  the  value  of  the  cotton 
burned. 

There  are  various  errors  assigned  by  the  appellant^  among  them  are 
the  action  of  the  court  in  overruling  the  defendant's  exceptions  to  the 
matter  pleaded  by  the  appellee  in  its  supplemental  petition  above  set 
out,  in  overruling  objections  to  the  admission  of  certain  testimony, 
and  in  giving  certain  objectionable  charges  to  the  jury.  It  is  also 
contended  that  a  peremptory  instruction  should  have  been  given  the 
jury  to  return  a  verdict  in  favor  of  the  appellant. 

In  view  of  the  fact  that  no  sufScient  statement  of  facts  appears  in 
this  case,  we  can  consider  only  such  assignments  as  attack  the  suffi- 
ciency of  the  pleadings.  There  is  contained  in  the  transcript  what 
purports  to  be  a  copy  of  a  statement  of  facts.  This,  however,  is  not 
in  compliance  with  the  Acts  of  1907  (see  pp.  509-513),  wherein  it 
is  required  that  the  original  statement  of  facts  be  sent  up  with  the 
record.  In  the  absence  of  some  evidence  that  that  original  had  been 
waived  by  the  parties,  we  can  not  consider  any  substitute.  For  that 
reason  we  can  not  consider  any  of  the  assignments  which  involve 
issues  of  fact,  or  a  resort  to  a  statement  of  facts.  Garrison  v.  Rich- 
ards, 107  S.  W.,  862;  Texas  &  P.  Ry.  Co.  v.  Stoker,  102  Texas,  60. 

It  appears  that  the  principal  defense  relied  upon  by  the  appellant 
in  this  case  was  that  clause  of  the  policy  which  provided  that  cotton 
in  open  cars  was  not  covered  by  that  policy.  The  sufficiency  of  the 
facts  and  circumstances  alleged  by  appellee,  and  by  which  it  seeks  to 
avoid  the*  force  of  this  clause  and  applicable  to  the  situation  under 
which  the  loss  occurred,  is  alone  here  involved. 

It  will  probably  make  no  material  difference  to  the  parties  to  this 
suit  whether  that  question  is  determined  upon  the  demurrer  to  the 
pleadings  or  on  objection  to  the  sufficiency  of  the  facts  proven.  From 
the  pleadings  we  gather  that  the  policy  of  insurance  contained  the 
following  provisions:  That  the  insurance  company  insured  all  cotton 
in  bales  or  in  depots,  platforms  and  on  the  ground  adjacent  to  the 
platforms,  and  in  transit,  while  in  the  custody  of  the  assured,  as  a 
common  carrier;  that  it  was  intended  only  to  cover  the  legal  liability 
of  the  assured  not  exceeding  the  actual  cash  market  value  of  the  prop- 
erty destroyed  at  the  date  of  the  fire,  and  attached  from  the  time  of 
the  receipt  of  the  cotton  by  the  assured  and  continued  till  its  delivery 
to  the  consignee  or  a  succeeding  carrier.  It  also  contained  the  fur- 
ther provision :  "It  is  understood  and  agreed  that  cotton  in  open  cars 
is  not  covered  by  this  policy."  The  question,  then,  presented  by  the 
supplemental  pleadings  of  the  appellee  and  the  demurrer  thereto  by 
the  appellant  is,  was  it  sjiown  that  this  cotton  at  tlie  time  it  was  de- 
stroyed by  fire  was  on  an  "open  car'^  within  the  meaning  of  the  terms 
as  used  in  the  policy?  It  is  contended  by  the  appellant  that  the 
terms  of  the  policy  are  plain  and  unambiguous  and  that  there  is  no 
occasion  to  invoke  any  special  rule  of  construction.  The  defense  urged 
to  the  appellant's  contention  is,  that  the  provision  of  the  policy  should 
be  held  to  have  reference  only  to  cotton  in  open  cars  while  in  transit. 
A  careful  reading  of  the  portion  of  the  policy  recited  in  the  pleadings 
shows  that  it  was  primarily  intended  to  protect  the  railway  company 
from  its  legal  liability  as  a  carrier  from  losses  of  cotton  by  fire.   Under 
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the  general  insuring  clause  the  policy  is  so  worded  as  to  cover  all  such 
cotton  on  or  in  depots,  platforms  or  ground  adjacent  to  platforms, 
and  in  transit,  while  in  the  custody  of  the  carrier.  Appellant's  de- 
murrer admits  that  insofar  as  the  averments  of  fact  made  by  the 
appellee  are  concerned  the  cotton  was  in  the  depot  at  the  time  of  its 
destruction  by  fire  and  that  it  was  upon  an  open  car  then  being  used 
as  a  part  of  the  platform  until  it  could  be  at  some  subsequent  time 
transported.  It  is  therefore  unnecessary  for  us  to  discuss  the  issue  as 
to  whether  or  not  the  cotton  was  in  the  depot.  If  it  was  in  the 
depot  it  was  covered  by  the  general  terms  of  tlie  policy,  unless  excluded 
by  being  actually  on  an  open  car  at  the  time.  Under  one  of  the  pro- 
visions of  the  policy  the  cotton  was  covered;  while  under  another  and 
subsequent  provision,  having  for  its  purpose  the  evident  object  of  re- 
stricting the  general  liability,  it  may  not  have  been.  Which,  then,  of 
these  provisions  should  control  in  this  case?  That  depends  upon  the 
construction  to  be  given  the  entire  policy  and  the  intent  of  the  par- 
ties to  be  gathered  therefrom.  While  the  whole  instrument  is  not 
before  us,  still  we  think  we  may  safely  assume  that  all  the  portions 
material  to  this  inquiry  are  either  copied  or  substantially  stated  in 
the  pleadings.  We  can  not  assume  that  the  clause  excluding  cotton 
on  open  cars  from  the  protection  of  the  policy  was  inserted  in  the 
contract  merely  to  gratify  some  fanciful  whim  or  idle  superstition  on 
the  part  of  the  insurer,  but  that  it  had  for  its  object  a  well-grounded 
purpose — that  is,  the  guarding  against  an  increased  risk  usually  and  gen- 
erally afforded  by  such  a  situation.  This  is  made  evident  by  the  fur- 
ther fact,  which  appears  in  the  answer  of  the  appellant,  that  the  rate 
for  cotton  in  open  cars  is  twenty  cents  per  bale,  while  under  the  terms 
of  the  policy  in  issue  it  is  only  four  cents  per  bale.  If  we  can  give  to 
the  contract  of  insurance  that  construction  which,  while  preserving  the 
protection  given  the  assured  under  the  general  terms  of  the  policy, 
will  also  relieve  the  insurer  from  the  increased  hazard  incident  to 
cotton  being  upon  open  cars,  and  against  which  it  undertook  to  pro- 
vide, that  construction  should  be  adopted;  for  such  was  the  evident 
intent  of  the  parties.  Whatever  may  be  the  rules  of  construction 
applicable  to  any  particular  class  of  contracts,  they  all  have  for  their 
purpose  the  ascertainment  of  the  intent  of  the  contracting  parties.  It 
appears  that  so  long  as  the  cotton  was  on  the  platform,  or  on  the 
ground  adjacent  thereto,  or  in  the  depot,  it  was  of  no  consequence  to 
the  insurance  company  where  it  may  be  located  in  the  depot  with  ref- 
erence to  exposures  to  fire  from  passing  locomotives  and  other  dan- 
gerous agencies  from  which  fire  might  be  communicated.  Merely  being 
situated  upon  an  open  car  could  not  of  itself  furnish  any  greater  ex- 
posure to  fire  than  would  relatively  the  same  situation  on  the  ground 
OT  on  an  adjacent  open  platform.  Hence,  that  fact  alone  would  not 
supply  any  rational  justification  for  demanding  and  receiving  an  in- 
creased rate  of  insurance. 

We  do  not  think  the  mere  fact  that  the  cotton  was  destroyed  by 
fire  while  on  a  stationary  open  car,  under  any  and  all  circumstances 
would  be  sufficient  to  relieve  the  insurance  company  from  liability  for 
the  loss.  Let  us  suppose,  as  an  illustration,  that  by  reason  of  the  in- 
BufBciency  of  room  upon  the  platform,  and  not  desiring  to  expose  the 
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cotton  to  the  damp  condition  by  putting  it  upon  the  ground,  the  rail- 
way company  should  use  idle  cars  for  the  purpose  of  temporarily 
placing  thereon  its  surplus  cotton,  and  while  in  that  condition  the 
cotton  should  be  destroyed  by  fire.  Could  it  be  contended  that  this 
circumstance  alone  of  being  upon  an  open  car,  would  relieve  the  com- 
pany from  liability?  Or  suppose  that  cotton  should  be  delivered  to 
the  insured  by  a  connecting  carrier  in  an  open  car,  and  after  being 
disengaged  from  the  locomotive  that  hauled  it  the  car  should  be  per- 
mitted to  stand  in  the  depot  with  the  load  of  cotton  still  on  board 
on  account  of  some  situation  which  would  furnish  an  excuse  for  a 
failure  to  unload  or  to  transfer  the  cotton  to  a  closed  car,  and  that 
while  in  this  situation  it  should  be  destroyed  by  fire.  Would  it  not 
work  an  inexcusable  hardship  to  hold  that  the  insurer  was  not  liable 
merely  on  account  of  the  cotton  being  upon  an  open  car  at  the  time? 

Certainly  the  parties  to  this  contract  could  not  have  contemplated 
such  an  unreasonable  construction  to  be  placed  upon  the  language  they 
employed,  when  the  manifest  intent  was  to  protect  the  assured  against 
all  loss  except  that  which  would  result  from  the  increased  risk  of  being 
upon  open  cars.  If  this  be  true,  and  we  may  safely  conclude  that  the 
language  of  the  policy  is  not  to  be  taken  literally,  then  it  is  susceptible 
of  another  construction;  and  under  the  well-established  rules  applica- 
ble to  such  cases,  that  construction  will-  be  adopted  which  is  most 
favorable  to  the  assured  and  which  would  tend  to  preserve  the  pro- 
tection afforded  by  the  general  insurance  clause.  Brown  v.  Palatine 
Ins.  Co.,  89  Texas,  590;  1  Cooley's  Briefs  on  Insurance,  pp.  632,  633, 
756,  and  cases  cited. 

The  open  cars  here  referred  to  meant  the  vehicles  of  that  descrip- 
tion commonly  used  by  common  carriers  for  purposes  of  transporta- 
tion; and  the  clause  excluding  cotton  on  such  cars  from  the  protection 
of  the  policy  might,  without  doing  violence  to  the  language  of  the 
contract  and  the  evident  intention  of  the  parties,  apply  only  to  cotton 
in  transit  in  such  cars.  Such  a  construction  would  permit  the  insured 
to  retain  the  benefit  of  the  protection  for  which  it  contracted  in  tak- 
ing out  the  policy  of  insurance,  and  at  the  same  time  not  impose  on 
the  insurer  the  greater  risk  incident  to  the  use  of  open  cars,  against 
which  it  had  contracted.  It  is  a  matter  of  common  knowledge  that 
the  increased  danger  from  fire  which  would  be  incident  to  cotton  on 
open  cars,  is  due  to  the  emission  of  sparks  from  the  locomotives  while 
in  actual  transportation.  This  danger  alone,  it  seems,  would  furnish 
the  only  reasonable  grounds  for  fixing  a  higher  rate  of  insurance  upon 
cotton  in  open  cars,  and  for  the  exclusion  of  such  cotton  from  the 
provisions  of  this  policy.  We  think  it  may  safely  be  assumed  that  in 
making  this  contract  the  parties  had  that  danger  in  view  and  that 
they  intended  that  the  insurance  on  the  cotton  in  the  depot  should 
cease,  imder  this  policy,  only  when  the  conditions  from  which  the 
extra  hazard  would  be  calculated  to  arise  should  come  into  existence. 

The  fact  that  at  the  time  the  cotton  here  involved  was  loaded  upon 
the  open  car  there  was  an  intention  to  transport  it  on  that  car,  would 
not  affect  the  conclusion  we  have  reached,  in  view  of  the  allegations 
that  the  actual  movements  of  the  car  had  not  then  commenced  and 
were  not  intended  to  begin  for  several  hours  thereafter  and  probably 
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not  before  the  following  day.  If  the  cotton  could  then  be  said  to  be 
in  transit  it  was  only  constructively  so.  Amory  Mfg.  Co.  v.  Gulf,  C. 
&  S.  F.  Ry.  Co.,  89  Texas,  419.  In  the  case  cited  the  court  said: 
**In  transit  means  literally  in  course  of  passing  from  point  to  point, 
and  such  is  its  common  acceptation.^^  We  are  of  the  opinion  that  in- 
asmuch as  the  increased  risk  from  fire  would  be  due  to  the  actual 
rather  than  to  the  constructive  situation  of  the  cotton,  the  parties  will 
be  presumed  to  have  had  the  actual  ainl  not  the  constructive  situation 
in  mind. 

The  cases  cited  by  the  appellant  go  no  further  than  to  hold  that 
where  the  language  is  plain  and  unambiguous,  and  for  that  reason  no 
question  of  construction  arises,  the  policy  should' be  enforced  as  writ- 
ten; and  that  in  all  cases  that  construction  should  be  adopted  which 
would  preserve  the  intention  of  the  parties  to  the  contract.  In  arriv- 
ing at  the  intention  of  the  parties  it  often  becomes  necessary  to  take 
into  consideration  the  subject  matter  of  the  contract,  and  the  business 
in  which  the  parties,  or  either  of  them,  are  engaged  at  the  time,  and 
the  purpose  they  had  in  view  in  the  making  of  the  contract.  The 
language  employed  is  not  infrequently  selected  with  a  view  of  being 
interpreted  in  the  light  of  such  conditions.  Keeping  that  rule  in 
mind,  we  think  in  this  case  the  intent  of  the  parties  was  that  the 
appellee  should  be  protected  by  the  policy  while  the  cotton  was  in  the 
depot  and  until  transit  on  an  open  car  actually  began.  Bills  v.  Hiber- 
nia  Ins.  Co.,  87  Texas,  547;  Qoddard  v.  East  Texas  Fire  Ins.  Co.,  67 
Texas,  71;  Continental  Ins.  Co.  v.  Pruitt,  65  Texas,  125;  1  Cooley's 
Brief  on  Insurance,  pp.  632,  633,  756,  757;  1  Joyce  on  Insurance, 
sec.  210. 

The  remaining  assignments  of  error  relate  to  the  suflSciency  of  tlie 
evidence  to  support  the  judgment,  objections  to  the  admission  of  evi- 
dence, and  to  the  charge  of  the  court.  These  can  not  properly  be 
disposed  of  in  the  absence  of  the  statement  of  facts. 

We  do  not  think  there  was  any  error  in  overruling  the  appellant's 
exceptions  in  the  court  below.  The  judgment  will  therefore  be  af- 
firmed. 

ON  APPLICATION   FOR   WRIT   OP   CERTIORARI. 

Since  the  decision  of  this  case  on  December  3  last,  the  appellant 
has  filed  a  motion  asking  that  a  writ  of  certiorari  be  granted  directing 
the  clerk  of  the  District  Court  of  Gregg  County,  the  court  from  whicli 
this  appeal  is  prosecuted,  to  send  up  the  original  statement  of  facts 
filed  in  this  cause.  It  is  alleged  in  the  application  that  in  failing  to 
send  up  the  original  statement  and  in  sending  a  copy  thereof  em- 
bodied in  the  transcript,  the  clerk  was  not  acting  under  the  directions 
of  the  appellant  or  its  counsel ;  that  no  directions  were  given  the  clerk 
other  thafn  to  send  up  the  transcript.  Counsel  preparing  this  motion, 
not  wishing  to  be  misunderstood,  says  that  he  expected  the  clerk  to 
copy  the  stetement  of  facts  in  the  transcript,  but  no  directions  to  tliat 
effect  were  given.  It  i^  stated  that  at  the  time  this  appeal  was  taken 
it  was  the  generally  accepted  view  of  the  profession  that  the  Act  of 
May  26,  1907,  requiring  tlie  original  statement  of  facts  to  be  sent  up 
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applied  only  to  those  courts  having  an  official  stenographer,  and  that 
not  until  recently  had  it  been  judicially  determined  otherwise.  The 
transcript  in  this  case  is  shown  to  have  been  delivered  to  the  appel- 
lant's counsel  on  the  13th  day  of  March,  1908;  that  they  retained  it 
about  a  month  and  then  sent  it  to  the  attorneys  for  the  appellee,  in 
whose  custody  it  remained  till  just  before  the  submission  of  this  case. 
Appellant  disclaims  having  been  negligent  in  making  an  effort  to 
send  the  original  statement,  and  says  that  it  would  have  been  sent 
with  this  motion,  but  that  the  clerk  of  the  trial  court  refused  to  per- 
mit it  to  be  withdrawn  from  his  office.  Appellant  further  asks  that 
in  the  event  the  court  shall  refuse  to  grant  the  writ  prayed  for,  we 
consider  the  copy  of  the  statements  of  facts  contained  in  the  tran- 
script, urging  that  the  original  has  been  waived  by  the  appellee,  and 
offering  to  pay  all  the  costs  of  having  the  original  copied  into  the 
transcript.  It  is  argued  that  the  clerk  of  the  trial  court,  who  has 
general  power  to  make  and  certify  copies  of  the  records  of  his  office, 
is  clothed  with  the  authority  to  make  and  certify  a  copy  of  the  orig- 
inal statement  of  facts,  and  that  this  has  been  done  in  this  case  by 
copying  the  original  into  the  transcript  and  in  making  the  certificate 
thereto. 

To  this  motion  the  appellee  has  filed  an  answer  objecting  to  the 
issuance  of  the  writ  prayed  for,  and  urging  that  the  motion  comes 
too  late,  the  case  having  been  submitted  and  decided.  It  is  also  alleged 
that  counsel  for  appellant  instructed  the  clerk  not  to  send  up  the 
original  statement  of  facts,  but  directed  the  copy  to  be  made  just  as 
it  was,  and  attaches  to  its  answer  the  affidavit  of  the  clerk  to  the 
effect  that  counsel  for  appellant  directed  him  concerning  the  order 
in  which  the  record  should  be  made  up  for  the  appeal  and  the  order 
in  which  each  paper  should  be  placed,  and  that  these  directions  were 
observed  by  him.  Appellee  further  denies  that  it  ever  waived  the 
sending  up  of  the  original  statement  or  consented  to  the  consideration 
of  the  policy,  and  insists  that  it  does  not  now  so  consent  to  the  use 
of  the  copy  or  waive  the  original. 

The  office  of  a  certiorari  is  to  require  the  clerk  of  the  court  from 
which  an  appeal  is  taken,  to  send  up  the  record  in  the  case  appealed; 
or  in  case  the  record  sent  is  defective,  to  send  up  a  more  complete 
record  in  order  that  the  proceedings  in  the  trial  court  may  be  re- 
viewed. The  exercise  of  this  jurisdiction  is  based  upon  the  assumption 
that  the  clerk  to  whom  the  writ  is  directed  is  the  legal  custodian  of 
the  documents,  records  and  papers  constituting  what  is  termed  "the 
record  on  appeal,*'  and  that  it  is  his  duty  to  prepare  and  transmit  the 
record  desired.  Under  the  law  as  it  existed  prior  to  the  Act  of  May, 
1907,  the  original  statement  of  facts,  after  having  been  prepared  and 
filed  by  the  clerk  of  the  trial  court,  became  a  record  of  that  court, 
and  a  copy  only  was  required  to  be  embodied  in  the  transcript  and 
sent  up  in  the  cases  of  appeal.  It  occupied  the  same  status  as  a  record 
in  the  case  as  did  any  other  paper  forming  a  part  of  the  proceedings 
below.  But  since  the  enactment  of  the  present  statute  governing  ap- 
peals, the  original  statement  of  facts  does  not  become  a  record  of  the 
office  of  the  clerk  of  the  trial  court.  While  it  is  true  it  is  required  to 
be  filed  by  him,  this  is  merely  for  the  purpose  of  indicating  whether 
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or  not  it  has  been  prepared  within  the  time  prescribed  by  law,  and 
in  order  that  it  may  be  identified  with  the  case  appealed.  The  party 
appealing  has  the  right,  immediately  after  the  original  is  filed  by  the 
clerk,  to  take  it  out,  retain  it  for  the  purpose  of  preparing  his  brief, 
and  then  to  transmit  it  to  the  Appellate  Court  with  the  transcript 
•when  the  latter  has  been  delivered  to  him  by  the  clerk.  It  is  not  a 
part  of  the  duty  of  the  clerk  of  the  trial  court  to  forward  the  tran- 
script or  the  statement  of  facts  in  appeals  like  the  present.  Rule  No. 
99  for  the  government  of  District  and  County  Courts.  That  duty 
devolves  upon  the  party  appealing.  We  do  not  think  vrrit  of  certiorari 
should  be  issued  directing  the  performance  of  .any  service  by  the  clerk 
except  where  such  service  is  a  duty  imposed  by  law.  He  can  not  be 
required  by  writ  of  certiorari  to  make  and  transmit  any  record  except 
those  of  which  he  is  the  legal  custodian  and  which  the  court  can 
assume,  as  a  matter  of  law,  he  has  in  his  possession. 

If  the  original  statement  of  facts  is  still  in  the  hands  of  the  party 
appealing,  or  of  the  appellee,  or  is  within  the  control  of  the  former, 
then,  in  either  event,  the  writ  will  not  lie  for  the  purpose  of  having 
it  sent  to  this  court.  If,  on  the  other  hand,  the  appellee  or  the  clerk 
wrongfully  withholds  the  statement  of  facts  from  the  party  appealing, 
this  would  present  a  situation  involving  issues  for  the  determination 
of  which  an  application  for  the  writ  of  certiorari  would  not  furnish 
the  proper  procedure. 

But  we  think  there  are  other  reasons  why  the  writ  should  not  be 
granted  in  this  instance.  This  court  has  never  felt  disposed  to  rigidly 
adhere  to  regulations  made  for  the  government  of  procedure  in  the 
appeal  of  cases,  but  we  feel  there  are  limitations  beyond  which  a 
relaxation  of  the  rules  can  not  be  carried  without  producing  a  situa- 
tion as  hurtful  to  the  administration  of  justice  as  would  result  from 
their  enforcement  with  exacting  rigor.  In  this  instance  the  statement 
of  facts  was  prepared  and  filed  within  the  time  allowed  by  law,  and 
the  transcript  completed  and  delivered  to  the  appellant  prior  to  the 
13th  of  March  last.  No  excuse  whatever  is  here  dflfere^  as  to  why  the 
original  statement  of  facts  was  not  filed  with  the  transcript  at  the 
time  the  latter  was  filed  in  this  court,  unless  it  be  the  construction 
which  counsel  say  was  placed  upon  the  law  of  1907  changing  pro- 
ceedings in  appeals.  The  Act  alluded  to  was  passed  during  the  last 
session  of  the  Legislature,  and  had  been  in  effect  since  August  of 
1907.  In  January  last  this  court,  in  tlie  case  of  Garrison  v.  Richards, 
107  S.  W,,  862,  construed  that  Act  to  mean  that  in  all  cases  appealed 
from  the  District  Courts  the  original  statement  of  facts  should  be  sent 
up  with  the  transcript.  That  construction  was  later  adopted  by  other 
Courts  of  Civil  Appeals  in  this  State.  Some  weeks  before  this  case 
was  submitted  the  Supreme  Court,  in  the  case  of  Texas  &  P.  Ry.  Co. 
V.  Stoker,  102  Texas,  60,  placed  the  same  construction^  upon  the  Act. 
Notwithstanding  those  decisions,  there  appears  to  have  been  no  effort 
made  to  ha.ve  the  original  statement  filed  in  this  court  till  after  the 
case  was  submitted  and  determined.  We  do  not  think  this  brings  this 
ease  within  the  rule  followed  in  Rice  v.  Reese,  110  S.  W.,  502,  and 
the  cases  there  cited.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cannon,  88  Texas, 
312. 
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Appellant  insists  that  we  should  treat  the  conduct  of  the  appellee 
in  this  case  as  being  a  waiver  of  the  original  statement  of  facts  and 
as  tantamount  to  an  agreement  that  the  copy  might  be  used.  But 
counsel  for  the  appellee  reply  by  denying  any  such  consent  or  waiver. 
Whatever  inference  may  have  grown  out  of  such  conduct  tending  to 
show  such  consent  or  waiver  is  thus  negatived.  The  law  of  estoppel* 
will  not  prevent  the  appellee  from  insisting  that  the  appellant  comply 
with  a  plain  statutory  requirement  regarding  the  perfection  of  an 
appeal  merely  because  it  had  failed  to  interpose  an  objection  to  the 
consideration  of  a  purported  copy  of  the  statement  of  facts.  We 
can  not  hold  parties  as  having  consented  to  something  which  they 
deny,  nor  can  we  undertake  to  settle  a  disputed  collateral  issue  of 
fact,  such  as  here  presented,  in  determining  whether  or  not  there  had 
been  a  waiver  of  the  regular  proceedings  required  by  law.  Until  the 
Supreme  Court  adopts  a  contrary  rule  this  court  will  not  treat  the 
parties  as  having  waived  the  presence  of  the  original  statement  of 
facts  until  there  is  an  agreement  to  that  effect  entered  into  in  such 
manner  as  will  furnish  conclusive  evidence  of  consent  to  use  the 
copy  tendered.  To  do  otherwise  would  frequently  involve  the  trial  of 
tedious  issues  concerning  procedure  which  should  be  settled  in  a 
summary  manner.  It  has  been  the  general  policy  of  the  Supreme 
Court,  established  by  rules  adopted  for  the  government  of  proceedings 
in  the  courts  of  this  State,  to  require  that  all  agreements  between  the 
parties  or  their  attorneys  which  alter  the  regular  course  of  procedure, 
or  dispense  with  a  compliance  with  the  legal  requirements,  be  made 
in  the  presence  of  the  court,  or  reduced  to  writing,  before  they  will 
be  enforced.  Rule  No.  46  for  Courts  of  Civil  Appeals;  Rule  No.  47 
for  District  and  County  Courts.  In  the  case  of  Bean  v.  Bird,  recently 
decided  by  this  court  (115  S.  W.,  121),  it  is  said:  '-The  Act  of 
May  25,  1907  (Laws  of  1907,  p.  509),  provided  a  method  by  which 
a  statement  of  facts,  after  having  been  filed  in  the  trial  court,  sliould 
reach  the  Appellate  Courts,  that  is,  that  the  original  should  accompany 
the  transcript.  The.  Appellate  Court  has  no  right  to  consider  any 
other  instrument  except  the  original  unless  the  parties  to  the  suit 
waive  the  original  and  by  agreement  substitute  a  copy.  In  the  ab- 
sence of  the  original  and  any  such  agreement  between  the  parties,  the 
Appellate  Court  can  not  assume  that  what  purports  to  be  a  statement 
of  facts  is  in  reality  a  true  copy  of  all  the  facts  upon  which  a  dispo- 
sition of  the  case  should  be  made  to  rest,  or  of  the  material  facts  in- 
volved. We  do  not  tliink  that  a  mere  failure  to  object,  by  one  or 
the  other  of  the  parties,  to  the  consideration  of  what  purports  to  be 
a  copy,  is  sufficient  evidence  to  justify  holding  that  the  original  had 
been  waived  or  tliat  the  purported  copy  is  true  and  correct.  The 
clerk  not  being  authorized  to  authenticate  a  copy,  nothing  but  the 
assent  of  both  parties  should  furnish  the  evidence  sufficient  to  justify 
the  Appellate  Court  in  assuming  the  copy  to  be  correct  reproduction 
of  the  original.'^  We  think  the  term  "waive,'*  as  it  was  ysed  by  the 
Supreme  Court  in  the  Stoker  case,  means  more  than  a  mere  failure 
on  tlie  part  of  the  appellee  or  defendant  in  error  to  object  to  the  use 
of  a  copy,  but  is  intended  to  signify  that  there  shall  be  an  agreement 
to  use  the  copy  instead  of  the  original. 
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It  is  also  contended  by  the  appellant  that  the  copy  should  be  con- 
sidered in  this  case  even  if  it  should  be  held  that  there  has  been  no 
waiver  by  the  appellee,  because  the  clerk  of  the  trial  court  is  empow- 
ered under  the  statute  to  authenticate  a  copy  of  the  statement  of  facts 
under  his  general  power  to  certify  copies  of  records  in  his  office.  This 
general  authority  is  derived  from  art.  2306  of  the  Revised  Civil  Stat- 
utes. The  article  provides  for  the  use  of  certified  copies  in  all  cases 
where  the  originals  would  be  evidence,  and  is  merely  the  adoption  of 
a  rule  of  evidence  by  which  the  facts  contained  in  the  records  could 
be  utilized  in  the  trial  courts.  The  use  of  such  copies  as  the  clerk 
may  authenticate  is  limited  to  those  instances  wherein  the  law  con- 
templates they  shall  be  used.  Under  the  present  law  a  statement  of 
facts  can  not  properly  be  regarded  as  a  record  of  tlie  clerk's  office — 
at  least  such  a  one  as  he  should  be  empowered  to  authenticate  copies 
of  for  use  in  this  court.  It  is  provided  that  the  original,  and  not  a 
copy,  shall  be  filed  in  the  Appellate  Court  with  the  transcript.  That 
would  seem  to  make  the  original  a  record  of  the  Appellate  Court,  and 
not  of  the  trial  court,  and  that  the  legal  custody  was  intended  to  be 
with  the  clerk  of  the  Appellate  Court  and  not  the  clerk  of  the  trial 
court.  The  clerk  of  the  latter  court,  therefore,  would  have  no  author- 
ity, under  the  provisions  of  the  article  relied  upon,  to  autlienticate 
a  copy  of  a  paper  which  legally  belongs  to  another  office  and  not  in 
his  own,  and  certainly  not  in  those  cases  where  that  statute  has  ex- 
pressly provided  that  the  original  shall  be  used.  Texas  &  P.  Ry.  Co. 
V.  Stoker,  supra. 

The  motion  for  certiorari  is  refused. 

Affirmed, 

Writ  of  error  refused. 


Bbownwood  Oil  Mill  v.  L.  M.  Stubblefield. 

Decided  January  7,  1909. 

1. — ^Kaster  and  Servant — Dnty  to  Give  Warning. 

The  general  principles  governing  the  issues  as  to  experience  and  knowl- 
edge of  the  servant  in  regard  to  dangers  of  the  service  and  the  duty  of  the 
master  with  respect  to  giving  the  servant  warning  of  dangers,  stated  and  dis- 
cussed. 

2. — Same — ^Facts. 

In  the  case  of  an  employe  in  an  oil  mill  injured  by  having  his  hand  caught 
in  revolving  cog  wheels  while  oiling  machinery,  the  servant  being  twenty -seven 
years  of  age,  one  who  had  worked  at  the  carpenter's  trade  and  in  gins  and 
mills  before,  and  the  machinery  being  a  common  mechanical  device  the  danger 
from  which  was  open  to  the  observation  of  men  of  common  intelligence,  evi- 
dence considered  and  held  insufficient  to  justify  the  submission  of  the  issue  as 
to  the  master's  duty  to  warn  the  servant  of  the  danger. 

8. — Servant'*  Contribntory  Negligence — Charge. 

Where  a  servant  was  injured  in  oiling  machinery,  steadying  himself  by 
the  support  of  a  timber  not  placed  there  for  that  purpose,  which  giving  way 
caused  his  hand  to  be  caught  in  revolving  cog  wheels,  a  charge  which  relieved 
him  from  contributory  negligence  if  he  had  hrst  tested  the  support  to  see  if  it 
was  secure  was  incorrect,  and  a  requested  instruction  properly  submitting  the 
issue  should  have  been  given. 
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ON  MOnON  FOB  BEHEABINO. 

4. — ^Negliffenoe— Assumed  Risk — Charge. 

A  requested  charge  holding  defendant  liable  for  negligence  in  leaving  an 
unsecured  piece  of  timber  in  such  position  that  an  employe  might  rely  on  it 
for  support  in  oiling  machinery,  where  a  servant,  without  contributory  negli- 
gence, was  injured  in  so  doing,  was  incorrect  in  ignoring  the  issue  as  to  the 
effect  of  knowledge  by  the  servant  of  its  insecurity. 

5. — ^Dangers  of  Service — Skill  and  Knowledge  Required  of  Servant. 

Evidence  of  the  high  degree  of  knowledge  of  machinery  necessary  on  the 
part  of  a  servant  to  properly  oil  it,  held  not  to  require  the  inference  that  the 
same  knowledge  was  necessary  in  order  to  appreciate  the  danger  of  being  caught 
in  the  cog  wheels  while  so  doing. 

.  Appeal  from  the  District   Court  of  Brown   County.     Tried  below 
before  Hon.  Jno.  W.  Goodwin. 

Jenkins  &  McCartney  and  Lassiter  &  Harrison,  for  appellant. — 
Plaintiff  was  not  an  inexperienced  employe  in  the  sense  that  the  de- 
fendant owed  him  any  duty  to  warn  or  instruct  him  with  reference 
to  his  duties  or  the  dangers,  if  any,  attending  the  same.  That  he  is 
presumed  to  have  known  the  danger:  Eailwav  Co.  v.  Denton,  101 
S.  W.,  452;  Ft.  Worth  Stock  Yards  Co.  v.  Whittenberg,  34  Texas 
Civ.  App.,  163;  Railway  Co.  v.  Spellman,  34  S.  W.,  298;  Texas  & 
Pac.  Ry.  Co.  v.  French,  86  Texas,  96;  Railway  Co.  v.  Lempe,  59 
Texas,  22.  On  proximate  cause:  Duerler  Mfg.  Co.  v.  Dulney,  83  S. 
W.,  890;  Railway  Co;  v.  H^rton,  81  S.  W.,  1236;  Roe  v.  Thomason, 
61  S.  W.,  582 ;  Texas  &  Pac.  Ry.  Co.  v.  Bigham,  90  Texas,  223 ;  Rail- 
way Co.  V.  Neely,  60  S.  W.,  282;  Hilje  v.  Hettich,  95  Texas,  321. 

The  defendant  had  a  right,  by  special  charge,  to  have  any  matter 
of  defense  specifically  submitted  to  the  jury,  and  the  law  pertaining 
to  it  applied  to  the  facts  as  disclosed  by  the  evidence.  Chicago,  R.  I. 
&  G.  Ry.  Co.  V.  Conners,  101  S.  W.,  480;  Railway  Co.  v.  Hoard,  49 
S.  W.,  142 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas,  635. 

That  the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence, 
and  unsupported  by  the  evidence:  Railway  Co.  v.  Robinson,  84  S. 
W.,  412 ;  Railway  Co.  v.  Powell,  84  S.  W.,  674 ;  Burns  v.  Lumber  Co., 
87  S.  W.,  164;  Dallas  v.  Ry.  Co.,  76  S.  W.,  222;  Rodriguez  v.  Inter- 
national  &  G.  N.  Ry.  Co.,  27  Texas  Civ.  App.,  325;  Crawford  v. 
Houston  &  T.  C.  Ry.  Co.,  89  Texas,  89. 

Wilkinson  &  Lee  and  Harrison  &  Wayman,  for  appellee. — ^The  mas- 
ter is  bound  to  disclose  to  the  servant  the  latent  defects  and  dangers 
of  which  he  has  knowledge,  or  of  which  he  ought  to  have  had  knowl- 
edge, in  the  exercise  of  reasonable  care,  attention  and  diligence,  and 
of  which  the  servant  has  no  knowledge,  and  which  are  not  discover- 
able by  the  exercise  of  reasonable  care  on  the  part  of  the  servant. 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  19  S.  W.,  600-601;  Waxahachie 
Cotton  Oil  Co.  V.  McLain,  27  Texas  Civ.  App.,  334;  Greenville  Oil 
&  Cotton  Co.  V.  Harkey,  20  Texas  Civ.  App.,  225 ;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Hughes,  22  Texas  Civ.  App.,  134;  Hillsboro  Oil  Co.  v. 
White,  54  S.  W.,  432-435;  T.  C.  I.  &  R.  Co.  v.  Jarrett,  82  S.  W., 
?24-228;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Manns,  84  S.  W.,  254- 
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257;  S.  A.  P.  Co.  v.  Drist,  85  S.  W.,  440-443;  T.  T.  &  F.  Co.  v. 
Webb,  86  S.  W.,  782-785. 

The  defense  of  assumed  risk  has  no  application  to  this  case  as  sub- 
mitted to  the  jury  by  the  trial  court.  Price  v.  Consumer's  Cotton  Oil 
Co.,  90  S.  W.,  717;  Drake  v.  By.  Co.,  89  S.  W.,  407;  Peck  v.  Peck, 
87  S.  W.,  248;  Fitzgerald  v.  C.  R.  P.  Co.,  155  Mass.,  155;  Choctow, 
0.  &  G.  Ry.  Co.  V.  Jones,  92  S.  W.,  244. 

HODGES,  Associate  Justice. — This  appeal  is  from  a  judgment 
in  favor  of  the  appellee  against  the  appellant  for  the  sum  of  $5,687.50, 
based  upon  a  claim  of  damages  for  personal  injuries.  Stubblefield, 
the  appellee,  was  an  employe  of  the  appellant,  and  while  engaged  in 
oiling  a  portion  of  its  machinery  his  hand  was  caught  between  two 
revolving  cogwheels  and  crushed.  It  is  claimed  that  he  was  inex- 
perienced in  that  line  of  work,  and  the  appellant,  knowing  that  fact, 
failed  to  instruct  him  how  it  could  be  performed  with  safety. 

The  testimony  shows  that  the  appellant  owned  and  was  operating 
an  oil-mill  plant,  and  that  on  about  the  8th  of  November,  1905,  the 
appellee  was  employed  as  a  roustabout,  and  that  it  was  his  duty  as 
such  to  clean  up  and  do  miscellaneous  jobs  about  the  mill.  He  was 
promised  a  better  position  when  an  opening  was  presented.  On  the 
second  night  after  appellee  was  engaged  the  regular  oiler  for  the  mill 
failed  to  appear  for  duty,  and  Stubblefield  was  assigned  to  do  that 
work,  which  carried  with  it  an  increase  of  his  wages.  The  testimony 
is  conflicting  as  to  what  took  place  between  appellee  and  the  appel- 
lant's foreman,  Vick,  at  the  time  the  change  was  made;  but  appellee 
admits  that  Vick  took  him  to  some  parts  of  the  mill,  showed  hini 
places  to  oil,  and  gave  him  some  warning  about  certain  parts  of  the 
machinery  considered  dangerous.  He  denies,  however,  that  any  in- 
structions were  given  him  about  oiling  the  particular  place  where  the 
accident  occurred. 

The  boxing,  or  bearing,  appellee  was  oiling  at  the  time  of  the  acci- 
dent was  at  the  end  of  a  shaft,  upon  which  was  fastened  a  cogwheel 
about  two  feet  in  diameter.  Immediately  above  this  wheel  was  another 
cogwheel,  smaller  in  diameter,  which  fitted  into  the  larger  one  so  tliat 
both  were  turned  by -the  same  power,  moving  in  opposite  directions. 
This  machinery  was  fastened  to  a  framework  about  twenty  feet  from 
the  floor,  and  between  it  and  the  floor  were  various  other  articles  of 
machinery  in  motion  when  the  mill  was  running.  The  place  for  oiling 
the  cogwheel  bearings  was  approached  by  means  of  a  stairway  on  the 
north  side  of  the  framework  supporting  the  machinery,  and  by  step- 
ping onto  the  plank  2x12  inches  running  across  from  east  to  west. 
On  top  of  this  plank  and  running  at  right  angles  with  it  through 
the  center  of  the  framework  was  a  2  x  8  plank,  which  reached  to  the 
opposite  side  and  rested  upon  another  crosspiece  for  support.  The 
top  of  the  frame  was  about  five  feet  six  inches,  according  to  the  tes- 
timony of  the  appellee,  above  the  planks  mentioned.  The  diagram 
contained  in  the  record  shows  that  there  was  lying  obliquely  across 
the  top  of  this  framework  a  2  x  4  scantling,  and  the  evidence  shows 
that  this  was  fastened  at  one  end  while  the  other  was  loose,  and  the 
^d  exposed.     It  seems  that  no  one  was  present  at  any  of  the  times 
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when  the  appellee  oiled  this  particular  portion  of  the  machinery,  or 
when  the  accident  occurred.  There  was  no  evidence  except  his  own 
as  to  how  the  injury  happened,  or  what  position  he  was  in  or  had 
been  accustomed  to  assume  in  oiling  this  bearing.  He  had  been  en- 
gaged in  this  duty  from  the  9th  of  November  till  the  night  of  the 
20th,  at  which  time  he  was  injured.  He  testified  that  during  that 
time  he  had  oiled  the  machinery,  including  that  in  question,  two  or 
three  times  every  night  except  one.  It  was  shown  that  the  motion  of 
the  cogwheels  which  caused  the  injury  was  such  that  on  the  north  side 
they  turned  from  their  junction  point  out,  while  on  the  south  side 
the  motion  was  toward  the  junction.  So  that  an  object  placed  in 
contact  with  them  on  the  south  side  would  be  drawn  in  between  them 
while  on  the  north  side  the  opposite  result  would  follow.  The  safer 
way  to  oil  this  machinery,  therefore,  was  on  the  north  side,  so  far  as 
the  danger  of  being  injured  by  the  cogwheels  was  concerned.  We 
gather  from  the  testimony  of  the  appellee  that  after  one  or  more  trials 
he  adopted  the  habit  of  walking  across  from  the  north  to  the  south 
side  of  the  machinery,  and  while  standing  on  the  2x8  plank  he  would 
reach  above  him,  take  hold  of  the  2x4  scantling  for  the  purpose  of 
steadying  or  supporting  his  body,  and  would  lean  slightly  forward  and 
put  the  oil  in  the  boxing.  He  gave  as  a  reason  for  doing  this  that 
the  lights  were  so  arranged  that  when  attempting  to  oil  from  the 
north  side  his  body  obstructed  the  light  and  he  had  difficulty  in  find- 
ing the  place  to  be  oiled.  He  says  he  took  hold  of  the  scantling  above 
him  to  steady  himself  because  the  motion  of  the  machinery  caused 
a  vibration  of  the  framework.  According  to  his  testimony,  at  the  time 
the  injury  was  received  he  had  assumed  his  usual  position  for  oiling 
this  bearing,  had  reached  up  and  was  holding  with  the  left  hand  to 
the  scantling  on  top  of  the  framework,  and  was  leaning  his  body  a 
little  forward  with  the  oilcan  in  his  right  hand.  The  scantling  slipped 
and  turned,  which  caused  his  right  hand  to  come  in  contact  witli  the 
cogwheels  and  to  be  crushed  by  being  drawn  through  between  them. 
The  testimony  shows  that  this  scantling  had  been  in  that  position  for 
some  time;  that  it  had  once  been  used  as  a  belt-guide,  but  at  the  time 
of  the  accident  was  not  in  use  for  any  purpose;  it  was  merely  left 
lying  on  the  top  of  the  framework.  There  is  no  evidence  that  any 
other  person  had  ever  used  it  in  the  manner  which  the  appellee  says 
he  did,  or  had  adopted  that  position  for  oiling  the  machinery. 

There  were  several  grounds  of  negligence  alleged  in  the  petition,  but 
the  court  submitted  only  those  involving  the  inexperience  of  the  ap- 
pellee in  doing  the  work  he  was  engaged  in,  his  ignorance  of  the 
dangers  attending  it,  and  the  duty  of  the  appellant  to  instruct  him 
as  to  the  safe  way  to  oil  the  machinery.  The  question  of  whether-  it 
was  negligence  in  the  appellant  to  leave  the  scantling  in  the  position 
in  which  it  was,  unfastened  at  one  end,  was  also-  submitted. 

It  is  urged  by  the  appellant  that  the  court  erred  in  submitting  the 
issue  of  the  appellee's  inexperience,  for  the  reason  that  the  undisputed 
evidence  shows,  that  he  had  sufficient  experience  and  knowledge  to 
comprehend  the  danger  incident  to  approaching  and  oiling  the  machin- 
ery in  which  he  was  injured,  and  that  there  was  no  duty  resting  upon 
the  appellant  to  instruct  him  in  that  regard. 
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The  facts  as  to  the  experience  and  knowledge  of  the  appellee  show 
that  he  was  a  man  of  about  twenty-seven  years  of  age,  and  nothing 
is  alleged  or  shown  to  indicate  that  he  was  of  less  than  average  intel- 
ligence; that  he  had  previously  worked  at  the  carpenter's  trade  for 
one  year,  had  been  employed  in  a  round  bale  gin  about  two  months, 
charged  with  the  duty  of  watching  the  gin-stands  during  their  opera- 
tion, and  was  also  required  to  oil  the  machinery  before  it  was  started 
in  motion;  that  he  had  also  worked  at  another  mill  plant  five  months 
liauling  bran  and  feed  about  the  town,  and  four  or  five  additional 
months  as  a  watchman;  that  it  was  a  part  of  his  duty  as  such  watch- 
man to  close  up  the  mill  at  night,  watch  it  to  prevent  the  outbreak 
of  fires,  to  sweep  the  floors,  dust  and  oil  the  machinery  every  morning 
before  it  was  started.  At  both. places  he  was  in  and  around  the  ma- 
chinery much  of  the  time  while  it  was  in  operation,  and  observed  pul- 
leys and  cogwheels  running.  When  Vick,  appellant's  foreman,  told 
appellee  that  he  wanted  him  to  take  the  place  of  oiler,  appellee  thus 
states  what  he  replied;  "I  told  him  this  was  the  first  work  I  had 
ever  done  in  an  oil-mill,  and  did  not  know  anything  at  all  about 
them.     He  says:     'Can  you  do  the  work?'     I  says,  *I  guess  I  can.'" 

Cogwheels  such  as  those  which  caused  the  injury  to  the  appellee  are 
probably  the  most  common  mechanical  appliances  in  use  in  the  opera- 
tion of  machinery.  They  are  not  peculiar  to  oil-mills,  but  are  used 
in  gins  and  numerous  other  places  for  transmitting  and  distributing 
the  power  that  moves  the  machinery.  These  facts  are  matters  of  "such 
common  knowledge  that  they  may  be  judicially  assumed.  In  this 
instance  the  wheels  were  in- plain  view  of  the  appellee,  and  their  mo- 
tion was  equally  open  to  his  observation.  It  is  not  contended  that  he 
did  not  know  what  a  cogwheel  was,  or  that  he  did  not  see  the  direc- 
tion in  which  they  were  turning,  or  that  there  was  any  danger  which 
he  could  not  see  by  a  casual  inspection  of  the  surroundings.  In  addi- 
tion to  the  general  knowledge  of  simple  machinery  which  an  adult 
of  ordinary  intelligence  would  be  expected  to  gain  by  the  experience 
of  the  appellee  before  he  began  work  as  an  oiler,  it  is  shown  that  he  was 
not  injured  till  about  the  ninth  or  tenth  night  after  he  began  this  work. 
During  that  time  his  duties  as  oiler  required  him  to  go  through  all 
of  the  machinery  of  the  plant,  except  that  in  the  engine  room,  two 
or  three  times  every  night.  To  conclude  that  during  that  time,  and 
with  those  opportunities  for  observation,  a  man  of  his  ag?  and  experi- 
ence, shown  to  have  had  a  sufficient  knowledge  of  mechanics  to  fol- 
low the  trade  of  a  carpenter  for  one  year,  had  not  learned  enough  to 
know  and  appreciate  the  danger  of  getting  his  hand  caught  between 
two  cogwheels  revolving  in  plain  view,  is  to  attribute  to  him  a  degree 
of  mental  incapacity  little  short  of  imbecility.  There  was  nothing  to 
conceal  their  motion  or  to  deceive  him  as  to  the  proximity  of  his  hand 
when  putting  in  the  oil,  and  he  was  bound  to  take  notice  of  a  me- 
chanical law  as^  simple  as  that  of  gravitation.  As  to  his  knowledge 
of  the  danger,  he  thus  testifies: 

^Q.  Then  you  knew  it  was  dangerous? 

^A.  Why,  of  course  I  knew  it  was  dangerous,  but  I  did  not  know 
how  dangerous. 
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"Q,  Well,  you  knew  that  if  you  got  caught  around  one  of  these 
pulleys  or  shafts  that  it  would  likely  be  seriously  dangerous? 

*'A.  I  knew  that  if  I  did  get  caught  it  would  be  dangerous,  but  I 
did  not  know  the  danger  of  getting  caught* 

"Q.  Was  there  any  danger  of  getting  caught  if  yoii  kept  away  from 
them? 

"A.  I  suppose  not  if  you  stayed  far  enough  away. 

"Q.    There  was  danger  when  you  got  dose  to  them? 

"A.  I  suppose  there  was. 

"Q.     You  knew  that  then? 

"A.  Why,  yes,  I  knew  that.'* 

Again  he  says: 

^Q.  You  oiled  two  or  three  times. a  night? 

^A.  Yes,  sir. 

"Q.  Did  you  know  if  you  got  your  hand  caught  in  that  cog  it  would 
be  dangerous? 

"A.  Yes,  sir;  I  knew  if  it  would  go  through  there  it  would  be  dan- 
gerous.    I  knew  if  I  got  caught  in  there  it  would  be  dangerous. 

*'Q.  Nobody  had  to  tell  you  that? 

"A.  No,  sir.'' 

In  his  work  on  Master  and  Servant,  Mr.  Labat  (vol.  1,  sec.  235), 
says:  "The  servant's  right  to  maintain  an  action  on  the  ground  of 
the  nonperformance  of  the  duty  of  instruction  or  warning  depends 
upon  his  ability  to  establish  the  following  propositions: 

"(1)  That  the  master  was  chargeable  with  knowledge,  actual  or 
constructive,  of  the  existence  of  the  risk. 

"(2)  That  the  servant  himself  did  not  appreciate  the  risk,  and  that 
his  nonappreciation  thereof  is  excusable. 

"(3)  That  the  master  knew,  or  ought  to  have  known,  that  the  plain- 
tiff was  thus  excusably  ignorant  of  the  risk,  and  was  by  reason  of  such 
ignorance  exposed  to  abnormal  hazard  over  and  above  those  which  he 
was  presumed  to  contemplate  as  incidents  of  the  employment." 

We  may  admit  for  the  purpose  of  this  discussion  that  the  master  in 
this  instance  knew  of  the  existence  of  the  risk  referred  to  in  the  first 
proposition.  But  can  we  say  that  the  evidence  is  sufficient  to  justify 
a  finding  that  the  appellee  did  not  himself  appreciate  the  risk,  or  that 
if  he  did  not  that  his  nonappreciation  was  excusable?  The  same 
author  says  (sec.  237) :  "Manifestly,  it  can  not  be  the  duty  of  the 
master  to  admonish  the  servant  to  be  careful  when  the  servant  well 
knows  his  danger  and  the  importance  of  using  care  to  avoid  it.  It  is 
the  duty  of  the  servant  to  exercise  care  proportionate  to  the  danger 
of  his  situation  as  he  understands  it,  and  if  he  fails  to  do  so  the  fault 
is  his,  and  not  his  master's."  If  the  servant  has  as  much  knowledge 
of  the  danger  and  of  the  means  of  avoiding  it  as  the  master  could 
impart,  there  is  no  obligation  to  instruct  the  servant.  Borck  v.  Mich. 
Bolt  &  Nut  Works,  111  Mich.,  129,  69  N.  W.,  254;  Groth  v.  Tho- 
mann,  110  Wis.,  488;  Cincinnati,  N.  0.  &  T.  P.  Ey.  Co.  v.  Mealer, 
50  Fed.,  725.  Or  if  the  knowledge  which  may  properly  be  attributed 
to  the  servant  under  the  circumstances  is  such  that  instructions  from 
the  master  could  not  be  expected  to  add  to  his  information,  it  does 
not  devolve  upon  the  master  to  instruct.    1  Labat  Master  and  Servant, 
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sec.  238.  Generally,  whether  the  servant  should  have  been  instructed 
or  not  is  an  issue  for  the  jury  whenever  the  evidence  tends  to  show  a 
proper  case  for  instruction  and  that  different  conclusions  may  be 
drawn  from  that  evidence.  But  where  the  facts  are  clear  and  sus- 
ceptible of  but  one  construction,  it  is  a  question  for  the  court. 

We  think  the  undisputed  facts  bring  this  case  clearly  within  the 
above  rule  making  the  issue  one  for  the  court  and  not  for  the  jury. 
Conceding  that  appellee  is  correct  wlien  he  says  he  did  not  fully  com- 
prehend the  danger  of  oiling  from  the  position  he  took,  that  will  not 
of  itself  excuse  him  from  having  assumed  the  risk.  The  true  test  is, 
would  a  person  of  ordinary  prudence,  having  his  age  and  experience, 
placed  in  the  same  or  a  similar  situation,  have  comprehended  the 
'danger  and  risk?  Craven  v.  Smith,  89  Wis.,  119;  1  Labat,  Master 
and  Servant,  p.  1028,  and  cases  there  cited  in  note  1. 

Where  the  servant  has  equal  facilities  with  the  master  for  ascertain- 
ing the  danger  incident  to  the  work  in  which  he  is  engaged,  he  as- 
sumes the  risk.  Or  where  the  facts  show  that  the  servant  is  of  mature 
years  and  that  the  danger  was  open  to  observation  to  any  man  of  ordi- 
nary mental  capacity,  and  equally  as  apparent  to  the  servant  as  to  the 
master,  there  is  no  dutv  to  instruct  or  warn  the  servant.  Missouri, 
K.  &  T.  By.  Co.  V.  Spellman,  34  S.  W.,  298;  Texas  &  Pac.  By.  Co. 
V.  French,  86  Texas,  96;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  59 
Texas,  19;  Ft.  Worth  Stock  Yards  Co.  v.  Whittenburg,  34  Texas  Civ. 
App.,  163. 

We  can  not  call  to  mind  any  fact  connected  with  the  situation  under 
which  the  appellee  was  injured  upon  which  a  man  of  ordinary  intel- 
ligence and  with  the  experience  of  the  appellee,  could  have  been  en- 
lightened by  instructions  from  the  foreman.  It  would  be  a  foolish 
exaction  to  require  the  master  to  impart  information  which  the  servant 
knows  before,  and  an  injustice  to  hold  him  responsible  for  injuries 
resulting  from  ignorance  of  situations  and  danger  which  a  person  of 
qrdinary  prudence  under  the  particular  circumstances  should  have 
known  and  avoided. 

There  are  various  other  assignments  attacking  the  general  charge  of 
the  court  and  the  refusal  of  the  court  to  give  special  charges  requested 
by  the  appellant  relating  to  the  issue  of  inexperience  and  of  the  duty 
to  warn  or  instruct  the  appellee  concerning  his  duties.  But  holding 
as  we  do,  that  the  evidence  was  insufficient  to  call  for  a  submission 
of  those  issues  to  the  jury,  it  is  unnecessary  for  us  to  pass  upon  those 
assignments. 

The  testimony  shows  beyond  dispute  that  the  immediate  cause  of 
the  appellee's  getting  his  hand  caught  was  the  slipping  or  the  turning 
of  the  scantling  upon  which  he  rested  his  weight  when  leaning  for- 
ward to  oil  the  cogwheels.  Had  this  remained  stationary  the  accident 
would  not  have  occurred.  Had  he  known  that  this  was  not  stationary, 
or  at  least  suflBciently  secure  to  sustain  the  weight  he  put  upon  it, 
the  probability  is  appellee  would  not  have  taken  the  risk. 

The  appellant  presented  and  requested  the  giving  of  some  special 
charges  submitting  the  issue  of  contributory  negligence  on  the  part  of 
the  appellee  in  using  the  2x4  scantling  for  a  support  in  the  manner 
he  did.     These  were  refused  presumably  upon  the  ground  that  the 
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issue  was  suflBciently  presented  in  the  general  charge.  The  appellant 
had  the  right  to  have  the  issue  as  to  whether  or  not  this  conduct  of 
the  appellee  constituted  contributory  negligence  presented  to  the  jury 
substantially  as  requested.  That  portion  of  the  general  charge  which 
is  referred  to  as  covering  this  issue  is  as  follows:  "If  from  the  evi- 
dence in  this  case  you  believe  that  plaintiff,  in  laying  hold  of  and 
trusting  his  weight  on  the  2x4  timber,  without  having  first  tested 
the  same,  if  you  find  that  he  did  not  test  it,  to  see  that  it  was  suffi- 
ciently secure  to  support  him,  was  guilty  of  negligence,  then  you  should 
find  for  defendant/^  It  will  be  observed  that  this  charge  makes  the 
testing  of  the  timber  to  see  if  it  would  support  his  weight  the  cri- 
terion for  determining  whether  the  appellee  was  guilty  of  negligence 
in  thereafter  using  it,  and  not  whether  a  person  of  ordinary  prudence 
would  have  so  used  it  under  the  same  or  similar  circumstances.  Under 
this  charge  if  the  jury  found  that  appellee  first  **tested"  the  timber 
in  any  manner  he  saw  fit,  and  afterward  used  it  as  a  support,  they 
could  acquit  him  of  negligence  regardless  of  whether  it  was  prudent 
or  otherwise  for  him  to  have  trusted  his  weight  on  it  in  the  manner 
he  did.  While  in  some  respects  the  charge  was  more  favorable  to  ap- 
pellant than  it  was  entitled-  to,  it  failed  to  present  to  the  jury  in  the 
proper  manner  the  issue  embodied  in  the  special  charges. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

ON  MOTION  FOR  REHEARING. 

In  the  original  disposition  of  this  case  we  overlooked  the  cross- 
assignment  of  error  filed  by  the  appellee,  and  in  the  motion  for  a 
rehearing  this  has  been  called  to  our  attention.  The  cross-assignment 
is  predicated  upon  the  refusal  of  the  court  to  give  the  following  special 
charge : 

"You  are  further  instructed  that  if  you  believe  from  the  evidence 
in  this  case  that  defendant  permitted  or  caused  to  be  placed  or  left 
upon,  or  in  close  proximity  to,  the  machinery  which  plaintiff  was  re- 
quired to  oil,  a  loose  or  insecure  piece  of  timber;  that  such  piece  of 
timber  was  in  such  a  position  that  it  would  naturally  be  laid  hold 
upon  by  one  attempting  to  perform  the  work  plaintiff  was  engaged  in 
performing  at  the  time  he  was  injured,  for  support;  and  if  yoxi,  fur- 
ther believe  from  the  evidence  that  the  plaintiff  exercised  that  degree 
of  care  in  selecting  the  position  assumed  by  him  in  oiling  the  ma- 
chinery, when  he  was  injured,  that  a  person  of  ordinary  prudence 
would  have  exercised  under  the  same  or  similar  circumstances;  and 
if  you  further  believe  from  the  evidence  that  the  so  placing  or  leaving 
said  loose  piece  of  timber  was  negligence,  as  that  term  is  defined  in 
other  portions  of  the  court's  charge  in  this  case;  and  that  plaintiff,  in 
the  exercise  of  ordinary  care  for  his  safety,  laid  hold  of  said  piece  of 
timber  for  support  while  oiling  said  machinery  at  the  time  he  was 
injured;  and  that  said  timber  gave  way  or  moved  and  that  plaintiff 
was  thereby  injured;  and  that  the  negligence,  if  any,  of  defendant 
in  so  placing  or  leaving  such  loose  piece  of  timber  was  the  proximate 
cause  of  plaintiff's  injuries,  then  you  will  find  for  plaintiff,  and  assess 
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hifi  damages  as  directed  in  other  portions  of  the  court's  charge  in  this 


esse" 


While  it  may  be  true  that  the  appellee  had  the  right  to  have  the  issue 
embodied  in  that  charge  affirmatively  presented  to  the  jury,  yet  we 
do  not  believe  there  was  any  error  in  refusing  to  give  the  charge 
requested.  It  was  erroneous  in  that  it  ignored  the  fact  that  the  ap- 
pellee might  have  had  actual  or  imputed  knowledge  of  the  loose  con- 
dition of  the  scantling  upon  which  he  rested  his  weight  while  oiling 
the  bearings.  If  he  knew,  or  if  his  opportunities  were  such  that  an 
ordinarily  prudent  person  would  have  known,  that  the  piece  of  timber 
was  loose  and  not  fastened  so  as  to  hold  his  weight,  then  he  assumed 
the  risk  of  whatever  danger  might  have  resulted  from  the  manner  in 
which  he  used  it.  It  follows  from  this  that  whether  the  appellant 
was  negligent  or  not  in  leaving  the  timber  in  that  situation,  its  lia- 
bility for  so  doing  was  not  to  be  measured  altogether  by  whether  a 
reasonably  prudent  person  would  have  taken  hold  of  it  under  the 
conditions  specified  in  the  charge.  We  do  not  think  the  court  com- 
mitted any  error  in  refusing  the  charge  as  requested. 

The  appellee  lays  particular  stress  upon  the  testimony  of  W.  H. 
Woods,  the  day  superintendent  of  the  appellant  company,  in  which 
he  stated  that  a  good  oiler  was  supposed  to  have  knowledge  equal  to 
that  of  the  superintendent  concerning  the  machinery;  that  it  takes 
that  degree  of  knowledge  and  experience  to  make  a  good  oiler.  If 
we  may  judge  from  the  application  sought  to  be  made  of  this  testi- 
mony, counsel  for  appellee  have  construed  it  as  referring  to  the  capac- 
ity necessary  to  enable  one  performing  the  duties  of  an  oiler  to  avoid 
the  dangers  to  which  he  is  thereby  exposed.  We  do  not  think  the 
witness  had  any  such  idea  in  mind,  but  that  he  had  reference  to  the 
proficiency  of  the  service  required  of  an  oiler.  To  say  that  one  should 
possess  the  expert  knowledge  and  experience  necessary  to  qualify  him 
to  act  as  a  superintendent  of  the  entire  plant  in  order  to  be  able  to 
merely  avoid  the  dangers  to  which  he  might  be  exposed  in  perform- 
ing the  duties  of  oiling  the  machinery,  is  to  state  something  that  is 
so  unreasonable  upon  its  face  that  no  such  meaning  will  be  attributed 
to  the  witness  in  the  absence  of  unequivocal  language  to  that  effect. 

We  have  found  no  reason  for  changing  the  former  disposition  made 
of  this  case,  and  the  motion  is  overruled. 

Reversed  and  remanded. 


John  H.  Bjrby  v.  Hoi  Blake. 

Decided  January  8,  1909. 

1. — ^Bvidenoe— Sepositions — ^Answer  not  Kesponsive. 

Objection  that  an  answer  is  not  responsive  to  the  interrogatory  goes  to  the 
manner  and  form  of  taking  the  deposition,  and  to  be  available  must  be  made 
in  writing  with  notice  to  the  opposite  party  before  the  trial  commences. 

2, — Same— Lost  Deed. 

As  tending  to  prove  the  execution  and  contents  of  a  lost  deed  from  the 
common  source,  testimony  of  the  immediate  vendor  that  he  had  carefully  exam- 


174  Texas  Civil  Appeals  Hepohts,  Vol.  53.         [January, 

ined  a  bunch  of  title  papers  concerning  the  grant  which  came  into  his  posses- 
sion as  administrator  of  his  father's  estate  in  order  to  ascertain  if  the  chain 
of  title  was  complete,  and  that  he  found  all  the  deeds  to  the  land  and  only 
found  one  thing  w^rong  and  that  was  that  a  deed  other  than  the  one  from  the 
common  source  was  unrecorded,  was  admissible  over  objection  that  it  was  the 
conclusion  of  the  witness  as  to  the  completeness  and  validity  of  the  title. 

3. — ^Homestead — Conveyanoe  by  Hnsband — AbJBindonment. 

Where  the  community  homestead  is  sold  and  conveyed  by  the  husband  alone, 
and  thereafter  the  homestead  is  abandoned  by  the  husband  and  wife  and  a 
new  one  acquired,  no  fraud  against  the  wife's  right  being  shown,  the  deed  be- 
comes effective  to  transfer  the  title. 

4. — Tenants  in  Common — Pnrohaser  from  Heir — Recovery  by  Joint  Tenant. 

When  title  by  purchase  or  by  limitation  is  shown  in  the  ancestor  who 
survived  his  wife,  it  will  be  presumed  in  the  absence  of  a  will  that  the  land 
passed  under  the  statutes  of  descent  to  all  the  children,  who  became  joint  ten- 
ants in  common,  and  a  purchaser  from  one  of  them  becomes  a  joint  tenant 
with  the  others  and  as  such  may  recover  the  entire  tract  from  persons  having 
no  title. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

H.  C.  Howell,  for  appellant. 

W.  W,  Blake,  for  appellee. 

McMEANS,  Associate  Justice. — Appellee  Blake  sued  the  appel- 
lant Kirby  for  the  title  and  possession  of  the  Jesse  B.  McNeely  labor 
of  land  situated  in  Jasper  County,  his  petition  containing  the  ordi- 
nary allegations  in  actions  of  trespass  to  try  title,  and  also  setting  up 
the  statute  of  limitations  of  three,  five  and  ten  years.  Appellant  an- 
swered by  general  denial  and  plea  of  not  guilty,  and  also  pleaded  cer- 
tain matters  of  defense  to  the  pleas  of  limitation  alleged  by  appellee, 
which,  for  the  purpose  of  this  opinion,  need  not-  be  set  out.  The 
case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judgment 
for  appellee  for  the  land  sued  for,  from  which  judgment  appellant 
has  duly  perfected  this  appeal. 

V  It  was  agreed  by  the  parties  that  William  and  Susan  Singletary 
were  the  common  source  of  title,  and  that  the  grantors  of  appellant 
were  the  sole  heirs  of  said  William  and  Susan  Singletary.  Appellee 
claims  title  through  a  deed  made  by  W^illiam  Singletary  to  William 
Traylor  about  the  year  1854  and  by  mesne  conveyances  to  himself. 
All  the  deeds  constituting  his  chain  of  title  were  introduced,  in  evi- 
dence except  the  deed  from  Singletary  to  Traylor,  and  the  execution 
of  this  deed  was  sought  to  be  proved  by  parol.  None  of  the  assign- 
ments of  error  presented  by  appellant  in  his  brief  question  the  regu- 
larity or  validity  of  any  of  the  other  deeds  constituting  appellee's 
chain  of  title,  nor  indeed,  is  there  any  valid  assignment  calling  in 
question  the  sufficiency  of  the  evidence  to  establish  the  execution,  con- 
tents and  validity  of  the  deed  from  Singletary  to  Traylor. 

Assignments  of  error  numbers  one  to  seven  and  nine  to  eleven,  in- 
clusive, are  not  copied  in  appellant's  brief  and  will  therefore  be 
treated  as  waived  by  him,  and  will  not  be  considered.     (Rule  29.) 
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By  the  eighth  assignment  appellant  complains  of  the  action  of  the 
court  in  overruling  his  objection  to  the  following  interrogatory  pro- 
pounded to  the  witness  H.  W.  Bendy  and  his  answer  thereto  as  con- 
tained in  his  deposition:  "If  in  answer  to  direct  interrogatory  No.  1 
you  have  undertaken  to  say  that  you  ever  had  occasion  to  investigate 
the  title  or  papers  pertaining  to  the  title  of  the  Jesse  B.  McNeely 
labor  of  land,  then  state  exactly  what  you  did,  and  all  that  you  did 
on  such  occasion."  Answer.  "When  I  got  a  lot  of  papers,  as  adminis- 
trator of  my  f ather^s  estate  I  came  into  possession  of  a  bunch  of  title 
papers  concerning  the  McNeely  labor  of  land,  and  I  examined  these 
papers  carefully  to  find  out  if  the  chain  of  title  to  said  land  was 
complete,  and  I  then  found  all  the  deeds  to  said  land  and  only  found 
one  thing  wrong  with  one  deed,  and  that  was  that  the  Henderson 
deed  was  unrecorded.  I  then  had  the  Henderson  deed  recorded." 
The  objection  to  the  question  and  answer  is  that  the  answer  was  not 
responsive  to  the  interrogatory  and  that  the  answer  merely  stated  the 
conclusion  of  the  witness  as  to  the  completeness  and  validity  of  the 
title,  basing  such  conclusion  only  upon  the  papers  he  claimed  to  have 
had  in  his  possession,  without  stating  what  such  papers  were  or  mak- 
ing any  specific  statement  as  to  the  particular  deed  claimed  to  have 
been  lost  or  destroyed,  and  in  reference  to  which  he  had  been  inter- 
rogated. The  witness  was  the  immediate  vendor  of  appellee  and 
was  a  son  and  heir  at  law  of  H.  W.  Bendy,  who  at  one  time  claimed 
title  to  the  land  in  controversy  by  mesne  conveyance  under  Singletary. 
It  may  be  conceded  that  the  answer  of  the  witness  was  not  responsive 
to  the  question  asked.  The  objection  based  upon  that  ground,  to  be 
available,  should  have  been  made  in  writing,  and  notice  should  have 
been  given  to  the  opposite  party  before  the  trial  commenced.  Such 
an  objection  goes  to  the  manner  and  form  of  taking  the  deposition. 
(Harris  v.  Nations,  79  Texas,  412;  Brown  v.  Mitchell,  75  Texas,  9.) 
The  objection  that  the  answer  stated  the  conclusion  of  the  witness  as 
to  the  completeness  and  validity  of  the  title,  is  not  tenable.  The 
purpose  of  taking  the  witness's  deposition  was  to.  show  that  search 
had  been  made  for  the  missing  deed  from  those  in  whose  possession 
it  would  most  likely  be  found,  as  a  predicate  for  establishing  the  ex- 
ecution and  contents  of  the  deed  by  parol.  The  testimony  objected 
to  was  given  in  response  to  a  cross-interrogatory,  and  while  the  an- 
swer made  was  not  responsive,  it  was  a  statement  of  facts  and  not  of 
conclusions.  These  facts  were  that  as*  administrator  of  his  father's 
estate  he  had  come  into  possession  of  a  bunch  of  title  papers  con- 
cerning the  McNeely  labor;  that  he  had  examined  them  carefully  to 
ascertain  if  the  chain  of  title  was  complete;  that  he  found  all  the 
deeds  to  the  land,  and  that  the  only  thing  he  found  wrong  with  any 
of  them  was  that  the  Henderson  deed  had  not  been  recorded.  It  is 
not  questioned  by  appellant  by  any  proper  assignment  that  proper 
proof  of  loss  or  destruction  of  the  deed  and  of  its  execution  and 
contents  had  not  been  made.  Indeed,  these  facts  were  abundantly 
proven  by  testimony  other  than  that  of  the  witness  Bendy.  Tlie  testi- 
mony that  he  found  all  of  the  deeds  to  the  land  was  admissible  to 
prove  that  the  missing  deed  was  then  among  them;  and  the  statement 
that  it  was  one  of  the  deeds  in  the  chain  of  title  and  that  he  found 
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nothing  wrong  with  any  save  the  want  of  recordation  of  the  Hender- 
son deed,  was  competent  to  prove  that  such  a  deed  had  been  exe- 
cuted and  that  it  conveyed  the  land  in  controversy.  The  predicate 
had  been  laid  for  the  introduction  of  secondary  evidence  and  the  tes- 
timony in  question  tended  to  prove  the  issue.  (Grain  v.  Huntington, 
81  Texas,  616.) 

By  his  fifteenth  assignment  appellant  complains  that  the  court 
erred  in  changing  the  jury,  in  effect,  that  conveyance  of  the  land  to 
Traylor  by  William  Singletary  alone  would  be  sufficient  to  pass  the 
title  to  the  land  in  controversy,  his  contention  being  that  because  the 
undisputed  evidence  showed  that  at  the  time  of  the  execution  of  the 
deed  the  land  was  the  homestead  of  William  Singletary  and  his  wife, 
Susan,  the  attempted  conveyance  by  the  husband  without  being  joined 
by  his  wife  was  void.  The  legal  title  was  in  William  Singletary,  the 
land  having  been  conveyed  to  him.  The  testimony  shows  that  at  the 
time  of  the  sale  to  Traylor  it  was  the  community  homestead  of  Sin- 
gletary and  wife.  This  was  in  1854.  In  that  year  Singletary  acquired 
by  preemption  another  tract  of  land  within  a  mile  or  two  of  the  Mc- 
Neely,  upon  which  he  and  his  wife  and  children,  lived  until  1867, 
when  they  moved  to  Comanche  County.  Singletary  paid  taxes  on  the 
land  up  to  the  time  he  conveyed  to  Traylor,  but  not  afterwards.  It 
now  appears  to  be  well  settled  that  where  the  community  homestead 
is  sold  by  the  husband  alone  and  thereafter  the  homestead  is  aban- 
doned by  the  husband  and  wife  and  a  new  one  acquired,  no  fraud 
against  the  wife^s  rights  being  shown,  the  deed  becomes  effective  to 
transfer  the  title.  (Marler  v.*  Handy,  88  Texas,  427;  Colonial  &  U. 
S.  Mortgage  Co.  v.  Thetford,  27  Texas  Civ.  App.,  152.)  The  assign- 
ment is  overruled. 

Among  those  through  whom  the  title  passed  was  D.  J.  Henderson, 
who  sold  to  H.  W.  Bendy.  The  evidence  raised  the  Issue  whether 
the  Bendy  who  sold  to  appellee  was  the  same  Bendy  to  whom  Hen- 
derson sold.  The  testimony  seemed  to  make  it  quite  clear  that  appel- 
lee purchased  from-  H.  W.  Bendy,  Jr.,  the  son  and  heir  at  law  of  the 
Bendy  who  purchased  from  Henderson.  By  his  twelfth,  thirteenth, 
fourteenth  and  sixteenth  assignments,  which  are  grouped,  appellant 
urges  (1)  that  the  court  erred  in  refusing  to  instruct  a  verdict  for 
him  because  the  undisputed  evidence  showed  that  whatever  title  there 
was  adverse  to  appellant's  was  in  the  estate  of  H.  W.  Bendy,  Sr.; 
that  appellee  held  under  another  and  different  person,  and  therefore 
did  not  hold  or  represent  such  adverse  title;  (2)  that  the  court  erred 
in  the  third  paragraph  of  the  charge,  relative  to  the  legal  effect  of 
the  several  deeds  as  carrying  and  vesting  title  to  the  land  in 
controversy,  because  the  evidence  showed  that  whatever  title  there 
may  have  been  adverse  to  appellant,  was  vested  in  the  estate  of 
H.  W.  Bendy,  Sr.,  and  not  in  H.  W.  Bendy,  Jr.,  under  whom 
appellee  claims,  and  hence,  appellee  did  not  hold  or  represent  such 
adverse  title;  (3)  that  the  court  erred  in  instructing  the  jury,  in 
effect,  that  although  they  might  believe  from  the  evidence  that  the 
Bendy  who  purchased  from  Henderson  was  not  the  same  person  who 
sold  to  appellee,  yet  that  the  jury  might  be  authorized  to  find  for 
appellee  on  his  pleas  of  limitation,  because  appellee  was  not  connected 
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by  privity  of  title  with  the  Bendy  to  whom  Henderson  conveyed,  and 
there  being  no  proof  of  occupancy  by  appellee,  the  jury  was  not  au- 
thorized to  find  for  him  under  his  plea  of  limitation;  and  (4)  the 
court  should  have  granted  a  new  trial  because  the  appellee  had  fkiled 
to  connect  himself  by  privity  of  title  with  the  Bendy  to  whom  Hen- 
derson sold,  and  he  had  failed  to  sliow  any  occupancy  of  the  land 
either  by  himself  or  by  others  under  whom  he  claimed.  A  portion 
of  the  sixteenth  assignment,  in  addition  to  that  set  out  in  subdivision 
four  above,  complains  of  the  refusal  of  the  court  to  grant  a  new  trial 
because  the  evidence  was  insufficient  to  establish  the  existence,  con- 
tents and  loss  of  any  deed  of  conveyance  of  the  land  ^rom  Singletary 
to  Traylor.  This  part  of  the  assignment  relates  to  a  matter  entirely 
distinct  and  disconnected  with  that  contained  in  the  other  portions 
of  it  and  with  the  other  assignments,  and  can  not  be  placed  in  the 
group,  nor  can  it  be  considered  as  a  proposition  to  the  other  assign- 
ments, because  clearly  not  germane,  nor  is  it  in  itself  a  proposition, 
nor  is  it  supported  by  any  proposition  or  statement  as  required  by 
the  rules,  and  therefore  will  not  be  considered. 

We  are  of  the  opinion  that  the  assignments  should  be  overruled. 
The-  testimony  was  sufficient  to  justify  the  court  in  charging  upon 
the  issue  of  limitation  of  ten  years  and  the  jury  in  finding  that  those 
under  whom  appellee  claims  had  title  under  that  period  of  limitation. 
(Hussey  v.  Moser,  70  Texas,  42.)  The  jury  was  also  justified  in 
finding  that  the  land  was  sold  by  William  Singletary  to  William 
Traylor,  and  the  regularity  of  the  title  from  Traylor  to  H.  W.  Bendy 
is  not  questioned  by  appellant.  Thus  we  find  that  the  jury  could 
have  found  for  appellee  under  either  issue.  Granting  that  appellee 
purchased  from  Bendy,  Jr.,  and  not  from  the  Bendy  who  purchased 
from  Henderson,  and  that  appellee  did  not  occupy  the  land  after  his 
purchase,  still  we  think  the  verdict  must  be  upheld,  because  it  seems 
clear  from  the  evidence,  or  at  least  the  jury  was  warranted  in  find- 
ing, that  the  title  to  the  land  was  by  the  sale  to  Traylor  divested  out 
of  Singletar}'  and  finally  vested  in  the  elder  Bendy.  It  was  shown 
that  this  Bendy  was  survived  by  several  children  and  heirs  at  law, 
among  whom  was  H.  W.  Bendy,  Jr.  There  was  no  evidence  that  the 
elder  Bendy  disposed  of  the  property  by  will,  and  therefore  it  must 
be  presumed  that  upon  his  death,  his  wife  having  died  first,  it  passed 
under  the  statutes  of  descent  to  all  of  his  children,  who  then  became 
tenants  in  common  with  each  other.  When  appellee  purchased  the 
interest  of  Bendy,  Jr.,  he  became  a  joint  tenant  with  them  in  the 
land,  and  as  such  could  recover  the  entire  tract  from  persons  having 
no  title.  (Pilcher  v.  Kirk,  60  Texas,  162;  Croft  v.  Hains,  10  Texas, 
523;  Watrous  v.  McGrew,  16  Texas,  510.)  And  this  is  true  whether 
the  Bendy  title  was  acquired  by  purchase  or  limitation. 

There  being  no  reversible  error  presented,  the  judgment  of  the 
District  Court  must  be  affirmed. 

Affirmed. 


Vol.  Lni  Civil--12. 
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Maby  Batla  v.  p.  W.  Goodell  et  al. 

Decided  January  8,  1909. 

1. — 'Waten — ^Diversion  of  Surface  Water — ^Bamuum  Absque.  Injuria. 

When  the  adjoining  proprietor,  in  the  ordinary  use  of  his  property,  di- 
verts the  surface  water  to  and  upon  the  land  of  his  neighbor,  he  is  not  liable, 
and  the  injury  that  results  therefrom  is  damnum  absque  injuria. 

8. — Same — Overflow — Obstruction  of  Waters  in  Streams. 

The  owner  of  land  has  no  right  to  obstruct  the  flow  of  water  in  a  stream 
by  buildins  a  dam  or  embankment  on  his  land  thereby  causing  it  to  overflow 
upon  the  land  of  his  neighbor,  although  the  immediate  cause  of  the  overflow 
be  due  to  ordinary  rainfall. 

8. — Same— Pleading — ^Watercourse. 

A  statement  filed  in  Justice  Court  that  defendant  constructed  a  dam  across 
a  swag  which  acted  as  an  outlet  for  the  natural  flow  of  surface  water  for 
B^eral  miles  above  without  having  sufficient  openings  to  allow  the  water  to 
pass  through,  and  that  the  water  thus  obstructed  flowed  back  upon  plaintiff's 
land,  was  sufficient  to  raise  the  issue  of  obstruction  to  a  watercourse. 

4. — ^Pleading — Justice  Courts. 

The  form  in  which  a  party  to  a  suit  in  the  Justice  Court  may  state  his 
cause  of  action,  is  of  no  importance.  If  from  all  that  is  stated,  written  or 
oral,  the  court  can  ascertain  what  right  the  plaintiff  asserts,  the  pleading  will 
be  held  sufficient. 


5. — Overflow — ^Water  Course — ^Damages. 

One  constructing  a  dam  on  his  own  land  across  a  well  deflned  drainage 
way  containing  running  water  for  six  months  in  the  year  and  acting  as  an 
outlet  for  the  natural  flow  of  surface  water  for  several  miles  above  and  thus 
causing  the  water  to  overflow  the  land  of  another,  was  liable  for  the  resulting 
damages. 

Appeal  from  the  County  Court  of  Colorado  County.  Tried  below 
before  Hon.  J.  J.  Mansfield. 

Orobe  &  Boyd,  for  appellant. 

Brown,  Carothers  £  Brown,  for  appellees. — The  owner  of  land  may 
at  his  pleasure  withhold  the  water  falling  on  liis  property  from  passing 
to  that  of  his  neighbors,  and  in  the  same  manner  may  prevent  the 
water  falling  on  the  land  of  the  latter  from  coming  on  his  own.  In 
a  word,  neither  the  right  to  discharge  nor  the  right  to  receive  surface 
water  can  have  any  legal  existence  except  from  a  grant,  express  or  im- 
plied. The  fact  that  surface  water  in  its  primitive  condition  follows 
a  depression  or  swag,  does  not  deprive  a  landowner  of  his  right  to  pre- 
vent its  discharge  from  the  land  of  his  neighbor  upon  land  belonging 
to  him.  Gross  v.  Lampasas,  74  Texas,  195 ;  Barnett  v.  Matagorda  Rice 
&  Irrigation  Company,  98  Texas,  355;  30  Am.  &  Eng.  Enc.  of  Law, 
p.  333;  Osburn  v.  Connor,  46  CaL,  346;  McDaniel  v.  Cummings,  83 
Cal.,  545. 

McMEANS,  Associate  Justice. — This  suit  originated  in  the  Jus- 
tice Court  of  Colorado  County,  wherein  the  appellant  recovered  a 
judgment  of  $130.     On  appeal  by  the  appellees  to  the  County  Court 
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the  case  was  tried  before  a  jury,  and  after  conclusion  of  the  testimony 
the  court,  upon  motion  of  the  appellees,  instructed  the  jury  to  return 
a  verdict  for  them,  which  was  done,  and  the  judgment  having  been 
rendered  thereon  the  appellant  brings  the  case  before  us  on  appeal. 

The  plaintiff,  appellant  here,  filed  in  the  Justice  Court  a  statement 
of  the  nature  of  her  cause  of  action,  which  is  as  follows:  "That  prior 
to  the  first  day  of  May,  1907,  the  said  defendants  as  lessees  of  the 
Garwood  Irrigation  Canal,  and  in  control  and  operation  of  same,  con- 
structed a  dam  for  the  purpose  of  holding  the  water  in  said  canal  a 
few  hundred  yards  west  of  the  public  road  leading  from  Vox  Populi 
to  Garwood  in  said  county,  at  a  point  just  south  of  and  adjoining  the 
premises  of  the  plaintiff  herein,  said  dam  being  constructed  across 
a  swag,  which  acted  as  an  outlet  for  the  natural  flow  of  the  surface 
water  for  several  miles  above  said  point;  and  in  constructing  same 
failed  to  leave  sufficient  openings  to  allow  the  said  water  to  pass 
through,  which  said  dam  caused  the  said  water  to  back  up  over  plain- 
tiff's growing  crop  .  and  damage  and  destroyed  same  as  follows : 
Twenty-four  acres  of  meadow  grass,  $40;  six  acres  of  cotton,  $72;  six 
acres  of  cotton  damaged,  $18;  two  acres  of  corn,  $25;  three  acres  of 
com  damaged,  $18.  Total  damages,  $173.  The  said  damages  are  the 
direct  and  proximate  result  of  the  back  water  caused  by  the  said  dam 
during  May  and  June,  1907,  for  all  of  which  defendants  are  liable 
and  for  which  plaintiff  prays  judgment."  Defendants  answered  by 
general  exception  and  general  denial. 

Only  two  questions  are  presented  in  appellant's  assignment  of  error, 
viz.:  Did  the  court  err  in  instructing  a  verdict  and  in  refusing  to 
grant  appellant's  motion  for  a  new  trial  ?  Plaintiff  claimed  that  her  ' 
growing  crops  were  injured  or  destroyed  by  water  which  was  caused 
to  flow  back  upon  her  land  by  an  earthen  dam  which  the  defendants 
Ihad  constructed  on  their  own  land  across  a  swag  or  swale,  which  from 
time  immemorial  had  been  a  natural  drayi  for  the  escape  of  surface 
water  flowing  off  a  large  scope  of  country  extending  several  miles 
north  and  northwest  of  her  land. 

The  evidence  showed  that  the  obstruction  which  impeded  the  flow 
of  surface  water  was  an  embankment  upon  land  adjoining  plaintiff's 
on  the  south,  and  was  erected  to  hold  tlie  waters  of  an  irrigation 
canal.  Formerly  the  canal  had  been  constructed  across  the  drain 
so  that  the  waters  of  the  canal  passed  across  by  means  of  a  wooden 
flume  which  spanned  the  drain.  This  flume  was  about  150  feet  in 
length  and  from  two  to  five  feet  above  the  ground  at  the  drain. 
North  of  plaintiff's  land,  and  about  one-half  mile  north  of  the  canal, 
is  a  public  road,  and  where  it  crossed  the  drain  the  county  had 
erected  for  public  travel  a  bridge  thirty  feet  in  length.  The  source 
of  the  depression  or  drain  is  three  or  four  miles  north  of  the  canal 
in  what  is  known  as  "Long  Pond,"  and  all  the  water  falling  in  Long 
Pond  and  between  it  and  the  canal  and  for  a  distance  of  a  half  mile 
east  to  a  mile  and  a  half  west  of  the  drainage- way  seeks  its  outlet  through 
this  drain.  From  its  source  to  a  point  one-half  mile  south  of  the 
embankment  the  drain  is  not  designated  by  any  name,  but  is  a  well 
defined  drainage-way.  From  the  point  last  mentioned  it  is  a  well 
defined  branch  or  creek,  commonly  known  as  "Abell's  Branch."   While 
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the  drain  north  of  the  embankment  was  not  fed  by  springs,  it  con- 
tained running  water  about  six  months  in  the  year.  In  the  early 
part  of  1907  the  defendants,  who  were  then  operating  the  irrigation 
canal,  removed  the  flume,  under  which  the  water  passed,  and  raised 
earthen  embankments  across  the  drain  so  as  to  hold  the  waters  of 
the  canal ;  and  to  afford  a  means  of  passage  for  the.  w:aters  of  the 
drain,  put  a  twenty  or  twenty-four  inch  tile  drain  pipe  under  the 
canal,  which  was  wholly  insuflBcient  for  the  purpose.  In  May  or 
June,  1907,  heavy  rains — but  not  heavier  than  was  usual  at  that  time 
of  year — fell  in  the  vicinity,  and  the  surface  water  flowed  down  the 
drain  as  far  as  the  dam  in  great  volume  where  it  was  checked  by 
the  embankment  and  caused  to  flow  back  upon  plaintiff's  land  and 
crops  and  damaging  and  destroying  the  same.  The  water  remained 
upon  plaintiff's  land  until  the  fourth  day  after  the  rain,  when  de- 
fendants cut  a  six  foot  opening  through  the  obstruction  to  permit  its 
more  rapid  escape  and  it  took  the  water  three  weeks  after  the  em- 
bankment was  cut  to  pass  off. 

Tlie  common  law  rule  is  that  when  the  adjoining  proprietor,  in 
the  ordinary  use  of  his  property,  diverts  the  surface  water  to  and 
upon  the  land  of  his  neighbor,  he  is  not  liable,  and  the  injury  that 
results  therefrom  is  damnum  absque  injuria,  (Gross  v.  City  of  Lam- 
pasas, 74  Texas,  197;  Barnett  v.  Matagorda  Rice  &  Irrigation  Co., 
98  Texas,  356;  Booker  v.  McBride,   16  Texas  Civ.  App.,   348.) 

The  facts  of  this  case  and  in  the  case  last  cited  are  very  similar, 
and  both  in  some  of  their  features  are  similar  to  the  Gross  case. 
There  is,  however,  a  material  distinction  between  that  case  and  this. 
In  this  case  the  evidence  shows  that  plaintiff's  land  was  drained  by 
a  well  defined  drainage-way,  which  contained  running  water  about 
six  months  in  the  year,  and  that  by  reason  of  the  construction  of  the 
embankment  by  defendants  the  water  was  not  permitted  to  pass  off 
as  formerly,  but  was  checked  by  the  embankment,  and  a  pond  about 
six  feet  deep  was  formed  which  extended  back  upon  plaintiff's  land 
and  over  her  growing  crop  to  the  depth  of  from  two  to  four  feet. 
In  the  Gross  case  the  channel  obstructed  contained  water  only  when 
rain  fell,  and  it  passed  in  a  few  hours  after  cessation  of  the  rain, 
leaving  the  channel  as  free  of  water  as  it  was  before.  As  said  in 
the  Gross  case,  a  party  has  the  right  to  build  a  wall  upon  his  own 
land  to  prevent  its  overflow  by  surface  water.  But  he  has  no  right 
to  obstruct  the  flow  of  water  in  a  stream,  thereby  cause  it  to  overflow 
upon  the  land  of  his  neighbor,  although  the  immediate  cause  of  the 
overflow  be  due  to  ordinary  rainfall.  "He  may  build  a  wall  or  em- 
bankment for  the  protection  of  his  own  property  from  surface  water 
.  .  .  but  he  has  no  right  to  build  his  dam  or  embankment  in  the 
stream  so  as  to  obstruct  the  natural  flow  of  the  water  and  thereby 
cause  injury  to  the  property  of  another."  (Booker  v.  McBride, 
supra;  Gembler  v.  Echterhoff,  57  S.  W.,  315.) 

Appellees  urge  that  the  contention  of  appellant  that  the  drain  was 
a  watercourse,  was  not  raised  by  the  pleadings  or  evidence,,  and 
therefore  that  contention  should  not  be  considered.  What  we  have 
said  above  sufficiently  discloses  that  in  our  opinion  the  drainage-way 
was  a  watercourse.     It  is  true  that  it  was  not  specifically  alleged  to 
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be  Buch  in  the  statement  of  appellant's  cause  of  action,  but  it  was 
there  stated  that  appellees  constructed  the  dam  across  a  swag  which 
acted  as  an  outlet  for  the  natural  flow  of  surface  water  for  several 
miles  above,  without  leaving  sufficient  openings  to  allow  the  water  to 
pass  through,  and  the  water  thus  obstructed  flowed  back  upon  her 
land  and  damaged  and  destroyed  her  growing  crops.  This  state- 
ment was  filed  with  the  Justice  Court  and  no  pleadings  were  subse- 
quently filed  by  appellee.  The  same  exactness  of  pleadings  is  not 
required  in  Justice  Courts  or  in-  cases  originating  there  as  is  re- 
quired in  the  District  and  County  Courts,  nor  will  they  be  subjected 
to  the  same  technical  scrutiny.  As  said  by  Judge  Brown  of  the 
Supreme  Court  in  Bector  v.  Orange  Eice  Mill  Co.,  100  Texas,  591, 
in  answering  a  certified  question  from  this  court,  referring  to  article 
1603,  Bevised  Statutes,  providing  that  pleadings  in  the  Justice 
Court  shall  be  oral  except  where  otherwise  specially  provided,  etc., 
**The  effect  of  the  article  is  that  no  rule  is  prescribed,  except  that 
the  statement  which  may  be  made  by  the  parties  shall  be  oral  and 
may  be  entered  by  the  justice  of  the  peace  on  his  docket.  Our  courts 
have  uniformly  held  that  the  form  in  which  a  party  to  a  suit  in 
the  Justice  Court  may  state  his  cause  of  action  or  grounds  of  de- 
fense, is  of  no  importance.  An  examination  of  the  cases  cited  below 
will  sustain  the  proposition  that  if  from  all  that  is  stated,  written 
and  oral,  the  court  can  ascertain  what  right  the  plaintiff  asserts,  or 
what  defense  the  defendant  interposes,  the  pleading  will  be  held  to 
be  suflScient.  (Doyle  v.  Glasscock,  24  Texas,  201;  Texas  &  Pac. 
By.  V.  Wright,  2  Texas  App.  Cdv.  Cases,  sec.  339,  p.  292;  Kel- 
lers v.  Rippien,  9  Texas,  443;  Long  v.  Cude,  75  Texas,  225.)"  We 
think  that  the  pleadings  under  the  rule  above  announced  were  suffi- 
cient to  admit  proof  of  the  character  of  the  drainway. 

For  the  error  in  instructing  a  verdict  and  refusing  to  grant  a  new 
trial  the  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


John  A.  Morris  et  al.  v.  G.  E.  Pratt. 

Decided  January  8,  1909. 

1. — ^Homeitead — ^Designation  of  Homestead — Statute  Construed. 

The  purpose  of  the  statute  providing  how  the  husband  as  head  of  the 
family  shall  proceed  in  order  to  fix  the  homestead  character  upon  that  portion 
of  the  larger  tract  of  land  selected  by  him  for  liis  homestead,  is  to  provide  a 
means  by  which  the  homestead  right  may  be  fixed  as  against  creditors  of  the 
husbandf  and  is  not  a  limitation  upon  his  power  to  otherwise  designate  the 
portion  which  he  desires  to  hold  for  homestead  purposes.  The  only  limitation 
upon  his  right  in  this  regard  is -that  he  cannot  by  such  designation  exclude 
his  place  of  residence.    Revised  Statutes,  arts.  2404,  2405. 


S. — Same — ^Kortgage. 

The  right  of  the  husband  as  head  of  the  family  to  designate  the  rural 
homestead,  may  be  exercised  bv  the  execution  of  a  mortgage  upon  a  portion 
of  the  excess  in  acreage  of  the  larger  tract  which  does  not  include  his  residence 
or  any  of  his  improvements;  and  when  this  is  done  the  right  to  assert  home- 
stead rights  against  the  mortgage  is  barred. 


1 
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Appeal  from  the  District  Court  of  Sabine  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Davis  &  Davis,  for  appellant. 

No  brief  for  appellee. 

PLEASANTS,  Chief  JusTiCB.^-This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellee  against  appellants  John  A.  Morris 
and  Eb  Smith  to  recover  the  title  and  possession  of  a  portion  of  the 
J.  A.  Hines  survey  in  Sabine  County.  The  defendant  John  A.  Mor- 
ris, in  addition  to  his  plea  of  not  guilty,  specially  pleaded  in  sub- 
stance that  the  title  asserted  by  plaintiff  was  acquired  through  a 
sale  under  a  deed  of  trust  executed  by  said  defendant,  and  that  at 
the  time  of  the  execution  of  said  deed  ,of  trust  and  for  a  long  time 
prior  thereto  the  land  thereby  conveyed,  which  is  the  land  in  con- 
troversy in  this  suit,  was  a  part  of  the  homestead  of  said  defendant 
and  his  wife,  S.  E.  Morris,  and  that  he  and  his  wife  have  used  and 
occupied  said  land  as  a  part  of  their  homestead  continuously  since 
said  time.  Mrs.  S.  E.  Morris  intervened  in  the  suit  and  set  up  her 
homestead  claim  to  the  property  based  upon  the  facts  alleged  by 
her  husband.  She  further  alleged  that  she  did  not  consent  to  the 
execution  of  the  deed  of  trust  by  her  husband. 

The  defendant  Eb  Smith  answered  by  plea  of  not  guilty  and  es- 
pecially pleaded  the  right  to  the  possession  of  a  portion  of  the  land 
as  a  tenant  of  defendant  Morris. 

In  answer  to  defendant's  plea  of  homestead  tlie  plaintiff  filed  a 
supplemental  petition  in  which  he  alleged  in  substance  that  he  has 
discovered  since  the  filing  of  his  original  petition  that  the  field 
notes  in  the  deed  of  trust  under  which  he  claims  and  in  which  the 
land  sued  for  is  described  as  in  his  original  petition,  does  include 
a  small  portion  of  the  defendant's  homestead,  but  that  it  was  not 
intended  by  the  parties  in  the  execution  of  said  deed  of  trust  that  the 
land  therein  described  should  include  any  portion  of  said  homestead. 
He  further  alleges  that  he  has  recently  had  the  land  surveyed  and 
has  cut  off  from  the  tract  described  in  said  deed  of  trust  all  that 
portion  used  and  occupied  by  the  defendant  as  part  of  his  homestead, 
and  he  disclaims  title  to  all  of  said  portion.  The  field  notes  of  the 
remainder  are  set  out  in  this  petition  and  describes  a  tract  contain- 
ing 173  acres.  It  is  further  alleged  that  at  the  time  of  the  execu- 
tion of  said  trust  deed  defendant  was  residing  upon  a  tract  of  150 
acres,  which  adjoins  the  tract  out  of  which  the  land  described  in 
the  trust  deed  was  taken,  and  most  of  the  cultivated  lands  and  all 
of  defendant's  improvements  were  situated  upon  said  150-acre  tract, 
"and  that  by  the  execution  of  said  deed  of  trust  under  the  belief 
that  the  land  described  therein  did  not  include  any  of  his  improve- 
ments and  the  retaining  by  him  of  the  150-acre  tract  and  other 
unincumbered  adjoining  lands  owned  by  him,  defendant  thereby 
designated  his  homestead  and  can  not  now  be  heard  to  say  that  the 
land  described  in  plaintiff's  supplemental  petition  was  a  part  of  his 
homestead."     The  cause  was  tried  by  a  jury,  and  under  peremptory 
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instructions  of  the  court  a  verdict  was  returned  in  favor  of  plaintiff 
and  judgment  rendered  accordingly. 

The  facts  disclosed  by  the  record  are  as  follows:  In  1872  the  de- 
fendant John  A.  Morris  purchased  a  tract  of  150  acres  of  land  on 
the  Hines  survey.  He  was  then  married  to  the  intervener,  S.  E. 
Morris,  and  shortly  after  his  purchase  he  and  his  wife  moved  upon 
the  property  and  have  continued  to  reside  there  to  the  present  time. 
The  dwellinghouse  is  near  the  west  line  of  the  tract.  In  1873  Morris 
purchased  several  hundred  acres  on  said  Hines  survey  immediately 
west  of  and  adjoining  the  150-acre  tract.  On  this  tract  he  placed 
improvements,  consisting  of  barns,  stable,  lots  and  cowpens,  and  also 
a  small  field.  In  1893,  for  the  purpose  of  securing  a  note  for  three 
hundred  dollars  in  favor  of  H.  Pratt,  tlie  father  of  appellee,  he  exe- 
cuted a  deed  of  trust  upon  a  portion  of  the  second  tract  purchased 
by  him.  He  testified  that  he  did  not  intend  to  include  in  this  deed 
any  portion  of  his  homestead,  and  this  testimony  is  not  contradicted. 
He  further  testified  that  at  the  time  the  deed  of  trust  was  executed 
his  200-acre  homestead  consisted  of  a  small  portion  of  the  150-acre 
tract,  including  his  improvements,  eight  or  ten  acres  in  a  field  and 
thirty-five  or  forty  acres  in  a  pasture,  and  the  remainder  of  the  200 
acres  on  the  land  covered  by  the  deed  of  trust. 

The  uncontradicted  evidence  shows  that  at  the  time  the  deed  of 
trust  was  executed  he  had  no  improvements  of  any  kind  on  any  of 
the  land  included  in  said  deed  of  trust  which  was  adjudged  to  appel- 
lee in  this  suit.  He  got  most  of  his  wood  and  timber  for  building 
his  fences  from  this  land  and  this  was  the  only  homestead  use  to 
which  it  was  then  being  put,  and,  as  before  indicated,  he  had  no 
other  lands  adjoining  the  improved  portions  of  the  ^150-acre  tract 
from  which  he  procured  wood  and  timber.  It  is  not  clear  from  the 
record  what  was  the  actual  acreage  owned  by  him,  but  it  is  shown 
to  be  considerably  in  excess  of  200  acres,  excluding  the  tract  recov- 
ered by  plaintiff.  The  evidence  indicates  that  the  land  in  the  150- 
acre  tract  is  not  as  valuable  as  that  conveyed  by  the  trust  deed.  The 
land  in  controversy  was  sold  under  this  trust  deed  and  appellee  be- 
came the  purchaser.  After  the  execution  of  the  deed  of  trust  Morris 
put  additional  portions  of  the  land  in  the  second  tract  in  cultivation, 
and  he  has  continued  to  get  wood  and  timber  from  the  land  for  use 
on  his  place. 

The  only  question  presented  for  our  determination  is  whether 
upon  the  facts  stated  the  trial  court  was  correct  in  holding  that  the 
execution  by  Morris  of  the  deed  of  trust  upon  the  unimproved  excess 
in  acreage  of  the  land  owned  by  him  over  the  200  acres  which  he  was 
entitled  to  hold  as  his  homestead,  was  in  effect  a  selection  or  desig- 
nation of  200  acres  of  his  remaining  lands,  including  his  improve- 
ments, as  his  homestead,  and  that  he  and  the  intervener  can  not  now 
claim  any  homestead  rights  in  that  portion  of  the  land  included  in 
the  deed  of  trust  which  was  unimproved  at  the  time  the  deed  of 
trust  was  executed. 

We  think  this  question  should  be  answered  in  the  aflSrmative.  The 
right  of  the  husband  as  head  of  the  family  to  designate  and  de- 
fine the  boundaries  of  the  rural  family  homestead,  when  such  home- 
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stead  is  situated  upon  a  tract  of  land  larger  than  that  exempt 
by  law  for  homestead  purposes,  is  expressly  given  by  article  2403  of 
the  Revised  Statutes.  The  succeeding  articles,  2404  and  2405,  pro- 
vide how  he  shall  proceed  in  order  to  fix  the  homestead  character 
upon  that  portion  of  the  larger  tract  of  land  selected  by  him  for  his 
homestead.  By  the  provisions  of  these  articles,  in  order  to  protect 
his  homestead  right  in  the  portion  of  the  land  selected  by  him  for 
homestead  purposes,  he  is  required  to  execute  an  instrument  in  writ- 
ing describing  such  portion  of  the  land,  which  instrument  must  be 
duly  acknowledged  and  recorded  in  the  deed  records  of  the  county 
in  which  the  land  is  situated.  The  purpose  of  these  articles  is 
clearly  to  provide  a  means  by  which  the  homestead  right  of  the 
family  in  a  definite  part  of  a  large  tract  of  land  upon  which  the 
family  resides,  may  be  fixed  as  against  creditors  of  the  husband,  and 
can  not  be  construed  as  a  limitation  upon  the  power  of  the  husband 
to  otherwise  designate  the  portion  of  the  land  which  he  desires  to 
hold  for  homestead  purposes,  the  only  limitation  upon  his  right  in 
this  regard  being  that  he  can  not  by  such  designation  exclude  his 
place  of  residence.  (Freeman  v.  Hamblin,  1  Texas  Civ.  App.,  157.) 
We  do  not  think  this  right  of  the  husband  could  be  exercised  in  a 
more  effective  way  than  by  the  sale  or  the  execution  of  a  mortgage 
upon  a  portion  of  the  excess '  in  acreage  of  the  larger  tract  which 
does  not  include  his  residence  or  any  of  his  improvements. 

Neither  the  pleadings  nor  the  evidence  in  this  case  raised  the  issue 
of  fraud  against  the  homestead  right  of  Mrs.  Morris  in  the  execu- 
tion of  the  deed  of  trust  under  which  appellee  claims,  and  we  agree 
with  the  trial  judge  that  under  the  facts  shown  by  the  evidence 
neither  Morris  nor  his  wife  can  now  be  heard  to  say  that  any  part 
of  the  land  recovered  by  appellee  is  a  part  of  their  homestead. 

While  Morris  testified  that  he  did  not  .intend  to  incFude  in  the 
deed  of  trust  any  of  the  land  now  claimed  by  him  as  a  homestead, 
there  is  no  pleading  attacking  the  deed  of  trust  on  that  ground,  and 
the  issue  of  mistake  in  its  execution  is  not  in  the  case  except  insofar 
as  that  issue  is  raised  by  the  allegations  in  plaintiff's  supplemental 
petition  that  it  w^as  not  intended  in  the  execution  of  the  trust  deed 
to  include  therein  any  of  defendant's  improvements.  The  plaintiff 
having  disclaimed  as  to  all  of  the  land  upon  which  the  improvements 
were  situated,  and  the  judgment  being  only  for  the  remainder  of  the 
land  covered  by  the  trust  deed,  which  is  definitely  described  by  metes 
and  bounds,  we  think  the  judgment  should  be  afiSrmed,  and  it  has 
been  so  ordered. 

Affirmed. 


Missouri^  Kansas  &  Texas  Railway  Company  op  Texas  v. 

Mary  E.  Snow  et  al. 

Decided  January  9,  1909. 

1. — Xaster  and  Servant — ^Negligrence — Appliances — Place  to  Work. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  provide  the 
servant  with  reasonably  safe  places  to  work  and  reasonably  safe  tools  and 
appliances  with  which  to  perform  the  work,  and  a  failure  to  do  this  makes  the 
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master  liable,  provided  the  serrant's  contributory  negligence  or  assumed  risk 
does  not  intervene. 


S. — Same — Charge — ^Weight  of  ETidencc. 

Where  the  court  gave  special  charges  requested  by  the  .railway  company 
on  the  issues  of  contributory  negligence  and  assujued  risk,  which  were  the 
only  defenses  pleaded,  an  instruction  that  railway  companies  are  required 
to  exercise  ordinary  care  to  provide  for  their  employes  reasonably  safe  places 
in  which  to  work  and  reasonably  safe  tools  and  appliances  with  which  to  per- 
form their  work  and  a  failure  to  do  so  renders  them  liable  for  such  damages 
as  proximately  result  from  such  failure,  was  not  subject  to  objections  that  it 
ignored  the  issues  of  contributory  negligence  and  assumed  that  the  servant 
was  not  ^ilty  of  negligence  and  did  not  assume  the  risk,  and  made  the  com- 
pany an  msurer  of  the  safety  of  the  place  and  appliances. 

8. — ^Negligence — Charge. 

Charge,  in  a  suit  wherein  a  railway  company  was  charged  with  negligence 
in  failing  to  provide  a  cotter  key  for  the  king  pin  which  fastened  the  draw 
bar  to  the  engine,  causins  the  cars  to  become  uncoupled  from  the  engine  and 
causing  injuries  to  the  fireman  resulting  in  death,  held  not  to  assume  that 
the  key  was  not  provided,  or  that  the  defendant  failed  to  exercise  due  care. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Jno.  T.  Craddock  and  Coke,  Miller  &  Coke,  for  appellant. 

B.  C.  Merritt,  H.  L,  Carpenter  and  J.  D,  Yates,  for  appellees. 

RAINEY,  Chief  Justice. — Mary  E.  Snow,  as  widow  of  W.  I. 
Snow,  and  as  the  mother  and  next  friend  of  the  minor  children  of 
herself  and  W.  I.  Snow,  appellees,  instituted  this  suit  to  recover  of 
the  appellant  damages  for  the  killing  of  W.  I.  Snow,  who  at  the  time 
was  a  fireman  on  one  of  appellant's  locomotive  engines.  Appellant 
answered  by  general  denial,  contributory  negligence,  and  assumed 
risk.  A  trial  resulted  in  a  verdict  and  judgment  for  the  appellees 
and  this  appeal  is  prosecuted  by  appellant. 

The  evidence  shows  that  Snow  was  engaged  as  fireman  on  an  en- 
gine pulling  a  train  of  freight  cars  which  was  being  operated  from 
Greenville  east  on  appellant's  line  of  road.  The  tender  and  engine 
were  coupled  together  by  means  of  a  drawbar,  in  which  are  two  holes, 
one  at  either  end.  Through  the  fioors  of  the  tender  and  engine  near 
where  they  couple  are  holes  through  which  king  pins  are  run,  going 
through  the  holes  at  either  end  of  the  drawbar.  The  king  pins  have 
a  round  head  or  collar  welded  on  to  the  head  to  keep  it  from  pass- 
ing through  the  hole,  and  near  the  bottom  is  a  hole  for  a  ste<Bl  or 
cotter  key  to  hold  the  pin  in  place  and  prevent  it  from  working  out. 
While  said  Snow  was  shoveling  coal  from  the  tender  into  the  firebox 
of  the  engine  one  of  the  king  pins  worked  out,  the  engine  and  tender 
separated  and  Snow  was  thrown  to  the  track  in  front  of  the  tender 
and  cars  and  was  run  over  and  killed.  The  appellant  was  negligent 
in  not  having  a  key  through  the  king  pin,  the  absence  of  which  per- 
mitted the  king  pin  to  work  out  and  caused  the  accident.  W.  I. 
Snow  was  not  guilty  of  contributory  negligence,  nor  did  he  assume 
the  risk. 
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The  first  assignment  of  error  complains  of  the  third  paragraph 
of  the  court^s  charge,  which  is  as  follows:  ^'Railway  companies  in 
this  State  are  required  to  exercise  ordinary  care  to  provide  for  their 
employes  reasonably  safe  places  in  which  to  work  and  reasonably  safe 
tools  and  appliances  with  which  to  perform  their  work,  and  a  failure 
to  do  so  renders  them  liable  for  such  damages  as  proximately  result 
from  such  failure.^  It  is  claimed  that  the  said  paragraph  is  upon 
the  weight  of  evidence  in  ignoring  and  excluding  the  issues  of  con- 
tributory negligence  and  assumed  risk,  and  in  assuming  that  de- 
ceased was  not  guilty  of  contributory  negligence  and  did  not  assume 
the  risk,  and  that  the  charge  is  reasonably  susceptible  of  the  con- 
struction, that  appellant  was  an  insurer  of  the  safety  of  the  place 
where  the  deceased  was  working  and  of  the  fastening  between  the 
tender  and  engine.  We  do  not  think  the  charge  is  susceptible  to 
either  of  the  foregoing  objections.  It  is  the  well  settled  law  that 
it  is  the  duty  of  the  master  to  exercise  ordinary  care  to  provide  the 
servant  with  reasonably  safe  places  to  work  and  reasonably  safe  tools 
and  appliances  with  which  to  perform  the  work,  and  a  failure  to  do 
this  makes  the  master  liable,  provided  the  servant's  contributory  neg- 
ligence or  assumed  risk  do  not  intervene.  The  court  gave  special 
charges  requested  by  appellant  on  the  issues  of  contributory  negli- 
gence and  assumed  risk,  which  were  the  only  defenses  pleaded,  and 
when  the  whole  charge  of  the  court  is  considered  together,  the  criti- 
cism of  the  paragraph  complained  of,  that  the  issues  of  contributory 
negligence  and  assumed  risk  were  ignored  or  that  it  assumed  the 
deceased  was  not  guilty  of  negligence  and  did  not  assume  the  risk 
and  that  the  defendant  was  an  insurer,  etc.,  is  not  tenable.  (Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Matula,  79  Texas,  577;  Texas  &  Pac.  Ry. 
Co.  V.  Bradford,  66  Texas,  732;  Gulf,  W.  T.  &  Pac.  Ry.  v.  Ryan,  69 
Texas,  665;  Houston  &  T.  C.  Ry.  v.  McNamara,  59  Texas,  255.) 

The  second  assignment  of  error  complains  of  the  fifth  paragraph 
of  the  charge,  which  is  as  follows:  "If  you  believe  from  the  evidence 
that  an  ordinarily  cautious,  careful  and  prudent  person,  under  the 
same  circumstances,  would  have  provided  a  cotter  key  to  prevent  the 
king  pin  from  coming  up  and  permitting  the  engine  and  tender  to 
become  uncoupled,  and  if  you  believe  that  at  the  time  the  deceased 
was  killed,  the  king  pin  which  fastened  the  drawbar  to  the  tender 
of  the  engine  was  not  provided  with  such  cotter  key,  and  if  you 
believe  that  the  failure  of  the  defendant  to  have  such  king  pin*  se- 
cured by  a  cotter  key  was  a  failure  on  its  part  to  exercise  ordinary 
care  to  have  a  reasonably  safe  place  and  reasonably  safe  appliances 
for  the  use  of  the  deceased  in  the  performance  of  his  duties,  and  if 
you  believe  from  the  evidence  that  when  said  engine  and  tender 
came  uncoupled  the  deceased,  W.  I.  Snow,  was  thereby  caused  to  and 
did  fall  in  front  of  the  tender  and  was  run  over  and  killed;  and  if 
you  further  find  from  the  evidence  that  the  failure  of  the  defendant 
to  provide  such  cotter  key  to  secure  such  king  pin  was  negligence, 
and  that  such  negligence  was  the  proximate  cause  of  the  death  of 
the  deceased,  and  if  you  believe  from  the  evidence  that  the  plain- 
tiffs had  a  reasonable  expectation  of  receiving  pecuniary  benefits  from 
the  deceased,  had  he  lived,  you  will  find  for  the  plaintiffs,  unless  you 
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find  for  the  defendant  under  other  issues  submitted  to  you  by  the 
court."  The  proposition  of  appellant  is  that  the  charge  is  erroneous 
and  upon  the  weight  of  the  evidence  in  that  it  assumes  that  the 
king  pin  was  not  provided  with  a  cotter  key;  that  the  appellant  was 
negligent  in  not  providing  the  same  with  a  cotter  key,  and  that  the 
absence  of  the  cotter  key  was  the  cause  of  the  uncoupling  of  the 
engine  and  tender.  The  charge  is  not  susceptible  to  the  criticisms 
urged.  It  leaves  it  to  the  jury  to  say  whether  the  king  pin  was  pro- 
vided with  a  cotter  key  and  whether  the  appellant  exercised  due  care 
in  the  premises.  We  think  under  the  evidence  there  can  be  no  other 
conclusion  reached  than  that  the  accident  was  caused  by  the  failure 
to  provide  a  cotter  key. 

Complaint  is  made  of  the  overruling  of  the  motion  for  a  new  trial 
for  the  reason  that  the  verdict  is  contrary  to  the  evidence.  There  is 
no  error  in  this  particular.  The  evidence  is  sufficient  to  support  the 
judgment  and  it  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Qracie  Poteet,  by  Next  Friend,  v.  Blossom  Oil  &  Cotton 

Company. 

Decided  January  8,  1009. 

Injuxiei  to  Children. — ^Dangrerons  Premises — Negligrence  of  Parent  as  Defendant's 

Servant — Concnrrent  Negligence. 

A  petition  for  recovery  for  personal  injuries  to  a  minor  four  and  one- 
half  years  old,  whose  foot  was  caught  in  a  seed  conveyor  in  the  seed  room 
of  defendant,  a  cotton  oil  manufacturer,  alleged  negligence  in  that  the  ma- 
chinery was  dangerous  and  attractive  to  children,  and  that  plaintifif  was  invited 
on  the  premises,  and  due  care  was  not  used  for  her  protection  by  defendant's 
servants  while  there,  the  specific  facts  shown  being,  that  plaintiff's  father  was 
foreman  in  charge  of  the  seed  room;  that  she  was  brought  there  by  her  mother 
who  brought  the  father  his  dinner;  and  that  both  parents  neglected  to  look 
after  and  keep  her  out  of  danger.  Held  (1)  that  the  fact  that  the  foreman 
owed  also  a  parental  duty  to  plaintiff  did  not  relieve  defendant  from  liability 
for  his  neglect  of  a  similar  duty  owing  in  the  capacity  of  defendant's  servant; 
(2)  that  it  could  not  be  assumed  by  defendant's  agents  that  the  child  was 
being  looked  after  by  the  mother,  in  the  face  of  an  allegation  that  the  fore- 
man, the  father,  knew'  that  the  mother  had  abandoned  its  care  and  become 
otherwise  engaged;  (3)  that  the  plaintiff  was  too  young  to  be  charged  with 
her  personal  negligence;  (4)  that  the  negligence  of  the  parent  could  not  be 
imputed  to  the  child  in  an  action  by  the  latter;  (5)  that  the  neglect  of  the 
parents  as  such  could  not  be  held  the  sole  proximate  cause  of  the  injury,  the 
father's  default  being  at  the  same  time  in  a  duty  owed  by  the  defendant,  and 
an  omission  of  duty  by  defendant  being  actionable  though  the  negligence  of 
others  (of  the  parents  in  their  parental  relation)  concurred  with  it  in  proxi- 
mately causing  the  injury;  (6)  that  a  demurrer  to  the  petition  was  improperly 
sustained. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

J.  5.  PairirJc  and  Burdeit  &  Connor,  for  appellant. — The  facts  al- 
leged in  the  petition  show  that  at  the  time  plaintiff  w^s  injured  she 
was  in  the  seed  room  of  defendant  on  the  invitation  of  the  defendant, 


188  Texas  Civil  Appeals  Reports,  Vol.  53.         [January, 

both  express  and  implied, 'and  it  was  the  duty  of  the  defendant  to  so 
guard  its  dangerous  machinery,  and  to  so  guard  her  from  said  ma- 
chinery, as  to  avoid  injury  to  her.  Texas  &  P.  Ry.  Co.  v.  O'Donnell, 
58  Texas,  44;  Dallas,  etc.,  Ry.  Co.  v.  Dunlap,  7  Texas  Civ.  App.,  474; 
Texas  Tnmk  R.  Co.  v.  Johnson,  75  Texas,  161;  Dillingham  v.  Rus- 
sell, 73  Texas,  47;  Dublin  Cotton  Qil  Co.  v.  Jarrard,  40  S.  W.,  531, 
91  Texas,  289;  Union  Pac.  Ry.   Co.  v.  McDonald,  152  U.   S.,  260. 

Plaintiff  was  not  a  trespasser  on  the  premises  of  the  defendant,  and 
the  defendant  owed  her  the  duty  of  protecting  her  from  injury  by 
its  dangerous  and  exposed  machinery  while  she  remained  there;  and 
it  owed  her  a  higher  degree  of  care  than  it  would  have  owed  to  one 
sui  juris  under  the  same  circumstances.  Texas  &  P.  Ry.  Co.  v. 
Fletcher,  6  Texas  Civ.  App.,  738;  Dublin  Cotton  Oil  Co.  v.  Jarrard, 
40  S.  W.,  531;  Cook  v.  Navigation  Co.,  76  Texas,  358. 

Even  if  plaintiff  were  technically  a  trespasser,  when  the  employe 
of  the  defendant  in  charge  and  control  of  its  seed  room  saw  her  and 
knew  she  was  there  in  close  proximity  to  the  seed  conveyor,  it  became 
Ins  duty,  as  the  agent  of  the  defendant,  to  take  steps 'for  her  protec- 
tion by  warning  her  of  her  danger  and  removing  her  from  the  seed 
room  where  said  conveyor  was  in  operation,  notwithstanding  the  fact 
that  such  employe  of  defendant  was  the  father  of  plaintiff.  North 
Texas  Con.  Co.  v.  Bostick,  83  S.  W.,  13. 

If  the  act  of  the  mother  of  plaintiff  in  carrying  her  into  the  seed 
room  was  negligence,  and  if  the  conduct  of  her  father  in  permitting 
her  to  be  brought  there  and  to  remain  there  was  negligence,  such 
negligence  on  the  part  of  her  father  and  mother  can  not  be  imputed 
to  the  plaintiff,  and  she  can  not  be  deprived  of  her  property  right, 
the  right  of  action  against  the  defendant,  by  the  negligent  or  wrong- 
ful acts  and  conduct  of  them,  or  either  of  them.  Texas  &  P.  Ry.  Co. 
V.  Fletcher,  6  Texas  Civ.  App.,  738;  Western  U.  Tel.  Co.  v.  Hoffman, 
80  Texas,  423;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McWhirter,  77  Texas, 
361;  Texas  &  P.  Ry.  Co.  v.  Kingston,  30  Texas  Civ.  App.,  24;  Gal- 
veston, H.  &  H.  Ry.  Co.  V.  Moore,  59  Texas,  64;  Westbrook  v.  Mobile 
&  Ohio  R.  R.  Co.,  14  Am.  St.  Rep.,  587;  South  Covington,  etc.,  Rv. 
Co.  V.  Herklotz,  47  S.  W.  (Ky.),  265;  Barnes  v.  Shreveport  Ci^  R. 
R.  Co.,  49  Am.  St.  Rep.,  400,  and  especially  the  notes  to  that  case, 
where  the  whole  subject  is  fully  discussed;  Erie  City  Passenger  Ry. 
Co.  V.  Shuster,  57  Am.  Rep.,  471,  and  especially  the  note,  which  is 
a  strong  presentation  of  the  question  of  imputed  negligence;  Texas  & 
P.  Ry.  Co.  V.  Fletcher,  6  Texas  Civ.  App.,  738,  739;  Cook  v.  Navi- 
gation Co.,  76  Texas,  358;  Evanisch  v.  Ry.  Co.,  57  Texas,  127;  Union 
Pac.  Ry.  Co.  v.  McDonald,  152  U.  S.,  260. 

Moore,  Park  &  Birmingham,  for  appellee. — Appellee  can  not  be 
held  liable  for  plaintiff's  injuries  on  the  ground  that  she  was  expressly 
invited  into  the  oil  mill  and  seed  room  by-  defendant,  its  agents  and 
employes;  nor  can  it  be  held  liable  on  the  ground  that  the  machinery 
and  place  was  unusually  attractive  to  children,  because  it  distinctly 
appears  from  the  allegation  of  the  petition  that  she  was  carried  into 
the  mill  by  her  mother,  not  an  employe,  and  the  doctrine  of  implied 
invitation  does  not  apply  when  the  child  is  carried  into  the  premises 
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by  its  parent  or  other  person,  and  is  not  induced  to  enter  by  the 
attractiveness  of  the  place  or  machinery.  The  plaintiff  being  on  the 
premises  and  in  the  seed  room  of  defendant  at  the  time  it  was  injured 
without  defendant's  invitation,  express  or  implied,  defendant  did  not 
owe  plaintiff  the  duty  of  guarding  its  premises  and  machinery,  even 
though  she  may  have  been  a  child  of  very  immature  discretion.  North 
Texas  Construction  Co.  v.  Bostick,  98  Texas,  239  to  242. 

The  law  furthermore  imposes  no  duty  upon  the  owner  of  premises 
to  use  care  to  keep  his  property  in  such  condition  that  persons  going 
thereon  w^ithout  his  invitation  may  not  be  injured.  Dobbins  v.  M., 
K.  &  T.  By.  Co.,  91  Texas,  62;  Isbell  v.  Haywood  Lumber  Co.,  47 
Texas  Civ.  App.,  345. 

In  order  to  hold  the  appellee  guilty  of  actionable  negligence  in  this 
case,  appellant  must  have  alleged  not  only  the  existence  of  a  duty 
on  the  part  of  the  oil  mill  company  and  its  employes  to  exercise  the 
precautions  alleged  to  have  been  fieglected,  but  she  must  have  alleged 
facts  which  showed  that  such  duty  was  due  to  her  at  the  time  or 
while  she  remained  or  loitered  in  the  seed  room  of  defendant.  St. 
Louis  S.  W.  By.  Co.  v.  Davis,  110  S.  W.,  942.  The  defendant  com- 
pany was  under  no  greater  duty  to  keep  its  premises  safe  for  children 
who  are  trespassers  or  bare  licensees  not  invited  or  enticed  by  it,  than 
it  was  to  keep  them  safe  for  adults.    Id.,  942. 

LEVY,  Associate  Justice. — ^Appellant,  a  minor,  brought  this  suit 
by  next  friend  to  recover  damages  for  personal  injuries  alleged  to  have 
resulted  from  the  negligence  of  the  appellee  company. 

The  court  sustained  a  general  demurrer  to  the  petition,  and  entered 
judgment  in  favor  of  the  appellee;  and  to  have  the  ruling  revised  the 
ease  is  on  appeal. 

The  petition  states,  substantially,  that  the  plaintiff  at  the  time  of 
her  injury  was  four  and  one-half  years  old,  and  too  young  to  know 
and  understand  the  danger  of  going  in  and  about  an  oil  mill  and  to 
understand  and  obey  any  caution  or  warning  that  may  have  been 
given  her  by  others  regarding  such  danger;  that  appellee,  a  private 
corporation,  operates  an  oil  mill  and  uses  for  the  purpose  a  large 
building  divided  into  rooms  and  apartments,  in  each  of  which  is  sit- 
uated and  operated  dangerous  machinery.  One  of  the  apartments  is 
used  for  receiving  and  storing  cotton  seed  to  be  ground,  and  situated 
therein  are  seed  conveyors,  pulleys,  belts,  elevators  and  divers  other 
pieces  of  machinery  attractive  to  children.  That  the  seed  conveyor 
is  located  on  the  floor  of  the  room,  and  was  especially  dangerous  to 
children,  and  that  the  danger  therefrom  was  hidden.  That  the  plain- 
tiff's father,  at  and  previous  to  the  time  of  the  injury  to  the  plaintiff, 
was  employed  by  the  company,  and  was  in  charge  and  control  of  the 
seed  room.  On  the  day  of  the  injury  plaintiff  was  carried  by  her 
mother — as  had  been  done  on  many  days  prior  thereto — to  the  oil  mill 
and  into  the  seed  room,  where  her  father  was  at  work ;  the  purpose  of 
her  visit  being  to  t^rry  the  father's  dinner  for  him  to  eat.  That 
"while  in  the  seed  room  the  plaintiff  was  permitted  to  wander  about 
over  the  seed  room  and  among  the  machinery.  She  had  gone  near 
and  was  approaching  in  the  direction  of  the  seed  conveyor,  and  on 
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the  opposite  side  from  where  her  mother  was.  At  the  time  the  mother 
was  assisting  in  the  perfonnanee  of  the  father's  labor  and  shoveling 
seed  into  the  conveyor.  That  "said  B.  F.  Poteet  knew  where  she  was 
and  what  she  was  doing.'*  Suddenly  plaintiff  heard  her  mother  cry 
out  as  if  in  alarm ;  and  thinking  that  the  latter  was  in  danger  of  being 
injured  by  the  fall  of  a  large  pile  of  seed,  and  not  appreciating  the 
danger  to  herself  in  doing  so,  she,  the  plaintiff,  attempted  to  pass 
over  the  seed  conveyor  and  stepped  upon  what  appeared  to  be  a  solid 
foundation  over  the  same  made  by  a  plank  placed  on  the  top  of  said 
seed  conveyor,  when  suddenly  her  foot  passed  through  an  opening  in 
the  plank  which  had  been  obscured  by  the  accumulation  of  cotton 
seed,  and  was  caught  by  a  large,  spiral-shaped  piece  of  machinery  and 
was  permanently  injured.  It  was  specifically  alleged  .that  "on  the  day 
the  plaintiff  was  injured,  and  on  many  occasions  prior  thereto,  she 
visited  said  oil  mill  and  the  aforesaid  seed  room  with  the  full  knowl- 
edge, acquiescence  and  consent  of  the  officers,  agents  and  employes, 
and  at  the  special  instance  and  request  of  some  of  them.'' 

After  stating  the  case, — In  pleading  negligence,  arising  from  the 
"wrongful  conduct  of  another,  it  is  essential  that  the  petition  shall  con- 
tain an  allegation  of  duty  owing  by  the  defendant  to  the  plaintiff,  or 
facts  and  circumstances  from  which  such  duty  can  be  inferred,  and  a 
failure  in  the  performance  or  an  imperfect  performance  of  such  duty 
by  the  defendant,  and  that  such  failure  or  breach  of  ^  duty  was  a  nat- 
ural and  proximate  cause  of  the  injury  and  damage  to  the  plaintiff. 
Appellee's  counsel,  with  signal  force  and  ability,  contends  that  the 
petition  in  this  respect  is  not  sufficient  in  law  to  withstand  the  de- 
murrer. 

By  the  petition  a  child  of  four  and  one-half  years  old  claims  that 
she  was  in  the  seed  room  of  the  appellee,  where  dangerous  machinery 
was  located,  among  hidden  dangers,  by  the  invitation  and  permission 
of  the  officers,  agents  and  employes  of  the  company,  and  "at  the  spe- 
cial instance  and  request  of  some  of  them."  If,  as  alleged,  the  appel- 
lant visited  the  seed  room  on  the  occasion  of  her  injury  "at  the  special 
instance  and  request"  of  some  of  the  employes  of  appellee,  authorized 
to  give  consent  by  their  agency,  then  clearly  the  appellant's  claim 
would  be  sustained  that  she  was  and  remained  in  the  seed  room  and 
place  of  injury  at  the  time  of  the  injury  by  invitation  of  the  appellee. 
But  the  ruling  on  the  demurrer  can  not  be  here  rested,  as  the  con- 
trolling questions  arise  on  the  particular  facts  averred.  The  case  is 
not  a  case  in  which  the  parent  or  guardian  or  protector  of  the  infant 
injured  is  not  present  when  the  injury  occurs.  As  shown  by  the  facts 
alleged,  the  appellant  was  carried  by  her  mother  to  the  seed  room  of 
appellee,  the  purpose  of  the  visit  being  to  carry  dinner  to  B.  F. 
Poteet,  who  was  an  employe  of  appellee  and  at  the  time  at  work  in 
the  seed  room  and  having  full  charge  and  control  of  the  same,  and 
who  was  by  regulations  of  the  company  required  to  continue  work  at 
the  noon  hour.  B.  F.  Poteet  was  the  fafeer  of  the  child.  She  was 
permitted  to  enter  and  remain  in  the  seed  room,  where  it  was  dan- 
gerous at  all  events  for  persons  of  her  age  and  intelligence  to  be. 
While  remaining  in  the  seed  room  she  was  abandoned  by  the  mother. 
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and  permitted  to  **wander  around  the  seed  room*^  and  among  the 
dangerous  machinery  and  into  hidden  danger,  and  was  injured;  and 
B.  F.  Poteet,  the  person  in  charge  of  the  seed  room,  knew  and  saw 
that  the  child  was  in  and  intruding  into  danger.  Viewing  the  con- 
duct of  appellant  in  the  light  of  her  tender  age,  she  was  without  free 
agency  as  to  her  presence  in  the  seed  room,  and  for  that  reason  and 
on  that  account  she  would  not,  in  her  legal  right,  be  regarded  as  a 
trespasser  or  intruder  within  the  meaning  of  the  law.  Bather  would 
the  precise  facts  show  consent  on  the  part  of  the  employe  of  appellee 
in  charge  of  the  seed  room  for  appellant  to  remain  there;  and,  fur- 
ther, by  reason  of  her  immature  age,  tlie  court  would  not  declare,  as  a 
matter  of  law,  that  she  was  guilty  of  contributory  negligence  in  "wan- 
dering in  the  seed  room  among  dapgerous  machinery"  or  remaining 
in  the  seed  room.  Thompson  on  Negligence,  supplement,  sec.  1430; 
Evansich  v.  Gulf,  C.  &  S.  F.  By.,  57  Texas,  126.  That  it  was  the 
duty  of  the  company  not  to  knowingly  permit  appellant  to  remain  in 
the  seed  room  if  her  being  there  at  all  and  unattended  was  dangerous 
to  her  is  not  doubted  as  a  well  settled  proposition  of  law.  Poteet 
being  intrusted  by  the  appellee  with  the  control  and  management  of 
the  seed  room,  it  is  a  fundamental  principle  of  agency  that  his  act 
in  inviting  or  permitting  appellant  to  remain  in  the  same,  though 
wrongful  as  to  and  unauthorized  by  appellee,  imposed  upon  appellee 
the  legal  duty  towards  her  of  exercising  the  proper  care  for  her  safety, 
and  fastened  upon  it  the  responsibility  of  his  failure  or  imperfect 
performance  of  that  duty  towards  her.  This  rule  of  agency  has  been 
generally  applied  in  the  numerous  cases.  It  is  sufiBcient  to  quote  from 
the  case  of  Cook  v.  Houston  Direct  Navigation  Co.,  76  Texas,  353, 
an  infancy  case,  *T)ut  we  think  it  was  the  duty  of  the  company  not  to 
permit  them  on  board,  if  their  presence  there  was  dangerous.  When 
the  company  left  the  management  of  the  boat  to  its  servants  the  duty 
devolved  upon  them,  and  it  can  not  be  permitted  to  say  that  their 
action  in  allowing  the  children  on  the  boat  was  contrary,  to  orders, 
and  that  it  is  not  liable.  A  master  is  liable  for  the  wrongful  acts  of 
his  servant's  doing  within  the  scope  of  his  authority,  although  they 
be  done  in  disobedience  of  express  orders."  We  can  see  no  valid  rea- 
son or  legal  principle  why  this  instant  case,  being  one  sounding  in 
tort  and  based  on  the  misfeasance  of  an  agent,  should  be  an  exception 
to  this  rule  of  agency,  or  respondeat  superior.  It  is  immaterial,  and 
does  not  in  the  least  affect  or  change  the  rule,  that  the  agent  in  charge 
of  the  seed  room  also  at  the  same  time  owed  a  parental  duty  of  care 
and  attention  to  the  child.  The  appellee  was  constructively  present 
through  its  representative,  and  never  absent,  during  the  time  he  was 
in  the  seed  room  in  charge  and  control  thereof.  A  person  may  com- 
bine within  himself  a  dual  relation  or  capacity,  the  responsibility  of 
the  particular  principal  for  the  agent's  wrongful  acts  being  on  the 
ground  that  his  acts  or  omissions  are  within  the  powers  of  his  agency 
and  the  proximate  cause  of  the  injury^  In  McCord  v.  Western  tf. 
Tel.  Co.,  39  N.  W.,  315,  one  person  was  agent  of  .the  telegraph  com- 
pany and  also  agent  of  the  express  company;  in  Jasper  Trust  Co.  v. 
Kansas  City,  M.  &  B.  By.,  14  So.,  546,  the  agent  had  two  principals; 
and  other  cases  of  dual  relation  when  the  rule  was  applied.     It  is 
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enougli  to  bring  tliis  case  within  the  rule  that  the  agent  in  cliarge  of 
the  seed  room  knowingly  permitted  the  child  to  remain  there  where 
it  was  in  danger  of  injury;  wherein  lay  the  neglect  of  the  appellee  to 
perform  a  duty  required  by  law,  acting  through  an  agent  whom  it 
had  delegated  to  perform  it.  It  remains  evident  that  the  particular 
act  of  the  agent,  as  alleged,  was  within  the  general  scope  of  his  pow- 
ers, and  that  an  action  on  the  footing  of  negligence  could  be  rested 
against  appellee  on  such  doings  and  omissions,  by  appellant  suing  in 
her  own  right.  The  responsibility  of  appellee  would  depend  upon 
whether  the  acts  and  omissions  of  its  employe  were  the  proximate 
cause  of  the  injury;  and  this  is  discussed  herein  later  on. 

There  does  not  arise  in  these  circumstances,  nor  could  there  be  suc- 
cessfully or  properly  founded  on  such  facts,  a  legal  contention  on  the 
part  of  the  appellee,  as  showing  the  absence  of  actionable  negligence, 
that  it  had  the  right  to  assume,  until  the  contrary  appeared  and  was 
known  or  seen,  that  the  appellant  was  being  cared  for  and  tended  to 
by  the  mother  while  remaining  in  the  seed  room.  The  precise  facts 
show  that  the  mother  after  getting  in  the  room  began  to  assist  the 
father  in  the  work  and  "was  shoveling  cotton  seed,"  and  the  child 
was  by  her  abandoned  and  permitted  to  wander  around  the  room 
among  the  dangerous  machinery,  which  fact  was  well  known  to  and 
seen  by  Poteet,  the  person  in  charge  of  tlie  seed  room.  Neither  does 
it  appear,  as  against  a  general  demurrer,  that  the  act  of  appellant  in 
going  into  danger  was  so  sudden  and  unanticipated  as  that  Poteet,  the 
agent,  could  not  by  use  of  care  and  diligence  have  prevented  her  in- 
jury. But  in  this  connection  we  remark  that  the  particular  allegation 
in  this  respect  is  ambiguous,  and  that  a  special  exception  thereto  in 
this  regard  would  not  be  improperly  sustained.  Therefore,  if  appel- 
lant entered  and  remained  in  the  seed  room  by  permission — ^license — 
of  the  representative  of  the  appellee  in  control  of  the  same,  there  was 
imposed  upon  appellee  the  duty  to  use  proper  care  for  her  safety. 
Cook  V.  Navigation  Co.,  supra;  Dublin  Cotton  Oil  Co.  v.  Jarrard,  40 
S.  W.,  531;  North  Texas  Construction  Co.  v.  Bostick,  98  Texas,  239; 
Houston  &  T.  C.  Ry.  v.  Bulger,  35  Texas  Civ.  App.,  478. 

There  remains  the  question,  and  the  principal  contention  of  appel- 
lee,  of  whether  the  acts  and  omissions  complained  of,  in  the  circum- 
stances, were  the  proximate  cause  of  the  injury.  It  is  insisted  by 
appellee  that  in  the  circumstances,  there  being  no  affirmative  or  per- 
sonal acts  of  negligence  shown  on  the  part  of  the  company,  the  neg- 
ligence of  the  parents  in  bringing  the  child  to  the  premises  and  not 
looking  after  it,  both  being  present,  would  be  the  sole  proximate  cause 
of  the  injury,  and  for  which  appellee  could  not  be  held  liable.  In 
making  this  contention,  however,  appellee  recognizes,  and  does  not 
seek  to  invoke  same,  the  doctrine  followed  in  this  State  that  in  an 
action  by  the  child  to  recover  damages  against  a  third  person  for 
personal  injuries  the  negligence  of  its  parents  can  not  be  imputed  to 
the  child.  Galveston,  H.  &  II.  Ry.  v.  Moore,  59  Texas,  64;  Texas  & 
Pac.  Ry.  V.  Fletcher,  6  Texas  Civ.  App.,  736.  If  appellant  were  not 
the  child  of  Poteet  the  question  would  be  here  sufficiently  answered 
by  the  rule  of  agency  aforementioned  and  the  doctrine  of  law  just 
stated.    Is  her  legal  relation  towards  appellee  other  and  on  a  different 
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footing  than  that  of  a  strange  child  to  Poteet,  the  person  in  charge 
of  the  seed  room,  in  such  circumstances  would  be?  It  is  diflScult  to 
perceive  the  legal  principle  which  will  excuse  appellee  from  the  per- 
formance of  the  duty  imposed  in  the  circumstances  upon  the  ground 
that  its  agent  at  the  same  time  was  also  the  father  of  the  injured 
person  and  charged  with  a  like  duty  toward  her  and  neglected  to 
perform  it.  It  is  true  that  Poteet,  as  father,  owed  appellant  the  duty 
to  care  for,  watch  over  and  guard  her  from  danger,  and  that  it  was 
her  duty  to  submit  to  his  control.  It  is  likewise  true  that  Poteet, 
present  as  the  representative  of  the  company  and  in  control  of  the 
seed  room,  for  and  on  behalf  of  the  company,  owed  her  the  duty  in 
the  circumstances  of  protecting  her  from  the  danger  she  was  in.  The 
parental  duty  was  merely  accentuated.  The  character  of  his  agency 
did  not  thereby  cease  or  change.  If  he  was  a  wrongdoer  to  the  child, 
he  was  such  towards  her  in  each  relation  and  capacity  in  legal  con- 
templation, as  much  in  one  relation  as  in  the  other  in  point  of  fact 
in  this  case.  It  must  either  be  in  the  case  that  the  negligence  of  the 
father  will  be  imputed  to  the  child,  or  that  appellee  and  the  father 
as  such  are  concurrent  wrongdoers.  We  quote  from  Railway  v.  Moore, 
supra :  "In  the  case  of  persons  and  corporations  exercising  a  danger- 
ous public  employment,  as  was  defendant  in  this  case,  in  the  center  of 
a  city,  this  negative  duty  is  peculiarly  strong;  and  it  is  diflBcult  to 
perceive  the  legal  principle  which  will  excuse  them  from  its  perform- 
ance upon  the  ground  that  some  other  person,  even  though  that  person 
be  a  parent,  charged  with  a  like  duty,  may  have  neglected  to  perform 
it.^^  In  this  view  appellee  could  not  urge  as  a  defense  against  a  suit 
by  the  child  the  parents'  wrongful  acts.  This  conclusion  is  still  uni- 
form with  clear  law.  The  reason  lay  not  in  the  fact  that  the  father 
as  such  did  no  wrong,  but  that  the  company,  through  its  agent,  at 
the  same  time  was  and  became  a  wrongdoer  in  legal  contemplation, 
proximately  causing  the  injury.  It  is  on  the  ground  that  the  father, 
as  a  concurrent  wrongdoer  with  the  party  inflicting  the  injury  on 
his  child,  that  his  negligence  in  parental  control  and  care  is  a  bar  to 
his  recovery  in  a  suit  brought  by  him  for  such  injuries;  but  the  neg- 
ligence of  the  parent,  which  can  not  be  imputed  to  the  child,  will  be 
considered  in  quite  a  difiEerent  light  when  the  suit  is  brought  for  the 
benefit  of  the  child.  As  was  said  in  Williams  v.  Texas  &  Pac.  Ry., 
60  Texas,  205,  "They,  it  appears,  were  guilty  of  negligence  in  exposing 
their  child  to  danger.  To  this  extent  they  contributed  to  the  fatal 
result,  and  under  the  circumstances  being  in  fault,  they  can  not  re- 
cover.*'  It  is  elementary  that  since  a  recovery  may  be  had  against 
any  of  several  wrongdoers  whose  concurrent  acts  have  produced  in- 
jury to  a  person,  the  liability  of  one  such  wrongdoer  in  an  action 
against  him  is  not  avoided  by  the  fact  of  the  concurrent  wrong  of 
another  in  respect  to  which  the  person  suing  is  in  no  way  in  fault  and 
for  which  he  is  not  responsible.  In  Gulf,  C.  &  S.  F.  Ry.  v.  McWhir- 
ter,  77  Texas,  356,  Chief  Justice  Stayton,  speaking  for  the  court, 
says,  "If  an  accident  occurs  from  two  causes  both  due  to  negligence 
of  different  persons,  but  together  the  efficient  cause,  then  all  the  per- 
•ona  whose  acts  contribute  to  the  accident  are  liable  for  an  injury 
Vol  UII  Civil-.13. 
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resulting,  and  the  negligence  of  one  fumisKeB  no  excuse  for  the  neg- 
ligence of  the  other."  And  see  cases  there  cited.  That  no  civil  re- 
dress will  lie  against  tlie  father  as  a  wrongdoer,  if  such  rule  obtains, 
would  be  no  answer  to  the  fact  that  he  is  in  legal  contemplation  a 
concurrent  wrongdoer  in  this  instance.  If  the  negligent  act  of  appel- 
lee through  its  representative  brought  about  one  of  the  causes  for  in- 
jury, it  could  not  as  a  wrongdoer  defend  on  the  ground  that  the  neg- 
ligence of  the  parents  contributed  in  an  equal  or  greater  degree  to 
the  injury.  The  negligence  that  precludes  a  minor's  recovery  where 
the  doctrine  of  imputed  negligence  does  not  prevail,  must  be  that  of 
the  minor  himself.  Western  U.  Tel.  Co.  v.  Hoffman,  80  Texas,  420. 
It  is  significant  in  this  case  that  Poteet  at  the  time  of  the  injuiy  was 
in  the  very  service  of  the  company;  and  to  say  that  the  negligence 
complained  of  was  not  in  the  capacity  of  an  agent,  but  parental  solely, 
would  be  contrary  to  fact  and  by  fallacious  indirection  impute  negli- 
gence of  the  parent  to  the  appellant.  In  the  way  of  analogy:  An 
engineer  on  a  moving  locomotive  is  the  father  of  a  child  on  the  track, 
and  not  far  distant  is  the  mother;  and  he  fails  to  use  care  to  avert 
its  known  danger,  and  injures  it.  Is  his  negligence  solely  a  parental 
wrong  as  to  tlie  child  suing  the  company  in  its  own  right,  or  has  he 
failed  in  his  duty  in  his  dual  capacity  or  relation  as  father  and  as 
agent  of  his  employer?  In  this  case  that  it  is  not  the  sole  act  of  the 
father  as  such  is  evident  if  the  liability  of  the  company  is  to  be  meas- 
ured by  the  conduct  of  its  employe  after  he  became  aware  of  the 
child's  presence  and  danger. 

We  are  aware  that  in  some  cases  in  negligence  suits  brought  by  the 
infant  it  has  been  ruled  that  where  the  parent  is  present  and  in 
charge  of  the  child  at  the  time  of  the  injury  the  child  "must  bear  the 
consequences  of  the  parent's  failure  to  discharge  his  assumed  obliga- 
tions and  duties."  The  ruling  is  based  on  the  ground  that  the  child 
is  legally  "subject  to  any  disadvantage  resulting  from  the  exercise  of 
parental  authority  which  is  both  his  right  and  duty  to  exert."  Doubt- 
less this  principle  so  asserted  by  the  cases  influenced  the  ruling  on  the 
demurrer  in  this  case;  but  in  the  cases  the  parent  was  not  also  an 
employe,  as  in  the  case  at  bar.  If  such  rule  rests  on  the  ground  of 
imputed  negligence  it  could  not  be  applied  in  this  State.  If  such  rule 
rests  on  the  ground  that  the  child  was  received  on  the  premises  ac- 
companied by  an  attendant,  such  as  applied  in  cases  of  incapacitated 
persons  like  blind,  feeble  or  crippled  and  the  like,  and  appellee^s  con- 
duct should  be  measured  accordingly,  it  would  not  be  applicable  in 
this  case,  because  the  mother  had  ceased  to  attend  the  child  and  its 
situation  and  danger  was  known  to  appellee.  If  the  rule  rests,  on  the 
broad  proposition  that  the  relation  of  father  and  child  created  the 
relation  of  principal  and  agent,  in  such  sense  as  to  make  the  negli- 
gence of  the  father,  in  legal  contemplation,  the  negligence  of  the  lat- 
ter, we  doubt  its  soundness  in  the  legal  principle  and  reason.  The 
right  to  control  the  conduct  of  the  agent  is  the  foundation  of  the 
doctrine  that  the  master  is  affected  by  the  negligent  acts  of  his  serv- 
ants. But  it  would  be  a  strange  proposition  indeed  to  impute  to  a 
child  the  negligence  in  the  conduct  of  its  father,  on  the  ground  of 
agency,  which  it  neither  was  legally  capacitated  to  authorize,  nor  par- 
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ticipated  in,  nor  had  the  power  or  right  to  control.  In  a  suit  by  the 
father  the  doctrine  could  well  and  properly  be  applied.  But  as  to  the 
child  there  is  not  involved  in  the  exercise  of  parental  authority  the 
power  to  so  bind  and  obligate  the  child  as  to  conclude  or  abrogate  her 
property  rights — no  more  so  than  could  the  parent  legally  deed  or 
mortgage  her  land  or  bind  or  conclude  by  contract  of  conveyance.  A 
claim  for  damages  for  personal  injury  is  a  property  right— as  much 
so  as  any  other  property  right.  The  power  of  the  parent  to  waive 
for  and  on  behalf  of  the  child  any  duty  that  was  imposed  by  law  .upon 
the  company  towards  her  in  the  circumstances,  would  be  no  more 
potent  and  available  as  concluding  her  rights  in  suit  than  would  be 
a  contract  for  and  on  her  behalf  of  conveyance  of  her  property. 

The  subject  of  negligence  as  applied  to  children  has  been  discussed 
through  the  reports  of  the  several  States,  from  various  standpoints; 
but  we  have  been  unable  to  find  a  case  in  precise  point  with  the  in- 
stant case.  We  are  of  the  opinion  that  there  was  error  in  sustaining 
the  demurrer. 

The  case  was  ordered  reversed  ai^d  remanded. 

Reversed  and  remanded. 


Martha  Milwee  et  al.  v.  W.  A.  Phelps. 

Decided  January  8,  1909. 
1. — ^Recorded  Deed — ^Evidence — ^Ancient  Instnunent. 


A  conveyance  attested  and  proved  for  record  by  but  one  eubscribing  wit- 
ness was  admissible  without  proof  of  its  execution  (Act  of  April  23,  1907, 
Laws,  30th  Leg.,  p.  308,  amending  Rev.  Stats.,  art.  2312)  when  it  had  been 
actually  recorded  for  a  period  of  ten  years^  and  also,  it  seems,  as  an  ancient 
instrument  where  more  than  thirty  years  old  and  the  original,  produced  from 
the  proper  custody,  is  offered. 


S. — ^Bond  for  Title — ^Presumption  of  Payment. 

A  bond  to  make  title  on  payment  of  the  consideration  named  was  admis- 
sible as  evidence  of  title,  though  payment  was  not  shown,  where  it  was  fol- 
lowed by  possession  and  claim  of  title  by  the  grantee  for  more  than  thirty 
years;  payment  in  such  case  will  be  presumed. 

8. — Cotenant — Claim  of  Hostile  Title — ConTcyances. 

In  support  of  a  claim  of  hostile  holding  of  the  entire  land  under  a  bond 
for  title  from  the  owner  of  one  undivided  half  interest  to  his  cotenant,  recorded 
conveyances  by  the  latter  of  the  entire  interest  in  the  whole  or  in  speciftc  parts 
of  the  land  were  admissible  in  evidence  under  his  allegation  of  a  lost  deed 
perfecting  his  title,  and  also  in  support  of  adverse  holding  for  a  long  term 
of  years  creating  a  presumption  of  payment  of  the  consideration  named  in  the 
bond. 


Disouised. 

Frugia  v.  Trueheart,  48  Texas  Civ.  App.,  513,  followed.     Runge  v.  Gil- 
bough,  87  S.  W.,  833;  Gilbough  v.  Runge,  99  Texas,  539,  distinguished. 


5. — ^Evidence — ^Declarations. 

On  the  question  as  to  whether  certain  notes  had  been  paid,  declarations 
by  the  former  holder,  since  deceased,  that  he  still  held  them,  and  as  to  where 
he  intended  to  leave  them  on  starting  to  the  army,  and  of  his  intentions  with 
respect  to  them,  were  hearsay  and  inadmissible,  and  the  exclusion  of  testimony 
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as  to  liis  seeming  to  be  worried  at  his  inability  to  find  them,  if  error,  was  harm- 
less. 

6. — ^Assignments  of  Error— Findings  of  Court — Facts  Merely  Evidential. 

Error  cannot  be  assigned  on  findings  of  fact  b^  the  trial  court  which  are 
merely  evidential  of  the  facts  in  issue  and  determined  by  him,  and  which  do 
not  necessarily  affect  such  determination. 

7. — ^Presumption  of  Payment. 

Evidence  of  long  possession  and  use  of  land  by  the  vendee  under  bond  for 
title,  and  absence  of  adverse  claim  or  attempt  to  enforce  the  notes  for  pur- 
chase money,  considered  and  held  to  support  a  presumption  of  their  payment. 

8. — ^Action  for  Land — Outstanding  Title. 

In  an  action  for  recovery  of  land  in  which  the  proof  established  title  ad- 
verse to  plaintiff  in  one  under  whom  defendants  claimed,  errors  in  the  admis- 
sion of  evidence  to  show  their  acquisition  of  the  rights  of  such  holder  of  the 
outstanding  title  are  immaterial. 

9. — ^Administrator's  Sale — Application,  Order  and  Report. 

The  interest  of  an  estate  in  a  tract  of  land  having  been  inventoried  as 
one-third  of  a  league,  which  was  the  entire  survey,  an  application  for  sale  of 
all  the  property  of  the  estate,  but  describing  this  tract  as  being  640  acres, 
was  granted,  and  the  sale  thereof,  reported  as  being  of  one- third  of  a  league, 
was  confirmed.  Held,  that  the  order  might,  and  on  collateral  attack  should 
be  construed  as  directing  the  sale  and  supporting  a  conveyance  of  the  entire 
one-third  of  a  league,  and  not  of  an  undivided  640  acres  thereof  only. 

10. — Same. 

It  seems,  also,  that,  under  an  order  to  sell  640  acres  of  a  survey  of  one- 
third  of  a  league,  sale  of  tlie  entire  survey  would  not  be  void  as  to  the  640 
acres  authorized  to  be  sold;  and  the  purchaser,  as  tenant  in  common,  could  de- 
fend possession  of  the  whole  against  one  showing  no  right  to  recover  against 
himself  or  his  cotenant;  also,  even  though  the  sale  was  void  as  to  the  640 
acres,  if  the  purchase  price  was  paid  and  used  in  settling  debts  of  the  estate, 
the  purchaser  in  possession  became  subrogated  to  the  rights  of  the  creditors, 
and  entitled  to  hold  the  land  as  against  one  showing  no  title  superior  to  that 
of  the  estate. 

Appeal  from  the  District  Court  of  Bed  River  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

Kennedy  &  Bobbins,  for  appellants. — An  instrument  signed  by  only 
one  subscribing  witness,  who  proves  it  for  record,  is  not  admissible  to 
record,  and  no  length  of  time  will  make  admissible  in  evidence,  as  an 
ancient  instrument,  the  record  or  copy  thereof  of  such  instrument  im- 
properly acknowledged  or  proven  for  record.  Rev.  Stats.,  arts.  630, 
4622,  4627;  Smith  v.  Kenney,  54  S.  W.,  801;  Heintz  v.  Thayer,  92 
Texas,  658-666;  Johnson  v.  Taylor,  60  Texas,  361;  HufiE  v.  Webb, 
64  Texas,  284;  Hill  v.  Taylor,  77  Texas,  295. 

A  vendor  of  land  under  an  executory  contract  for  its  sale  remains 
the  owner  of  the  legal  title  until  the  purchase  money  has  been  paid, 
and  to  defend  against  such  legal  title  it  devolves  upon  the  vendee,  or 
those  claiming  under  the  vendee,  to  show  by  a  preponderance  of  the 
evidence  that  such  contract  has  been  complied  with  and  the  purchase 
money  paid,  and  without  such  proof  this  bond  for  title  was  inadmis- 
sible. Davis  v.  Ragland,  93  S.  W.,  1099;  McFaddin  v.  Williams,  58 
Texas,  625;  Lewis  v.  Cole,  60  Texas,  341;  Collins  v.  Ballew,  72 
Texas,  330,  334;  Short  v.  Price,  17  Texas,  397. 
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When  payment  of  vendor's  lien  is  sought  to  be  shown  by  presump- 
tion, based  on  the  deeds  of  purchasers,  before  such  deeds  become  ad- 
missible in  evidence  for  such  purpose  it  must  be  shown  that  such 
purchasers  had  repudiated  the  title  remaining  in  the  original  vendor 
or  had  asserted  claims  under  such  deeds  adverse  to  his  rights.  Gil- 
bough  V.  Bunge,  99  Texas,  539;  Bunge  v.  Gilbough,  87  S.  W.,  833- 
838;  Delancy  v.  McKeen,  1  Wash.,  354. 

A  sale  of  prope^-ty  purporting  to  belong  to  an  estate,  by  the  admin- 
istrator thereof,  even  though  it  be  confirmed  by  the  Probate  Court, 
is  a  nullity,  unless  an  order  by  such  court  authorizing  the  sale  had 
been  previously  made  and  entered  of  record,  and  such  report  of  sale 
and  order  of  confirmation  thereof  are  not  admissible  for  any  purpose.  , 
Bev.  Stats.,  arts.  2,  113;  Terrell  v.  Martin,  64  Texas,  121-128;  House 
V.  Blount,  69  Texas,  30;  Biley  v.  Pool,  24  S.  W.,  85;  Ball  v.  Collins, 
5  S.  W.,  624;  Collins  v.  Ball,  82  Texas,  259-269. 

An  order  to  sell  a  specified  quantity  of  an  estate  will  not  support 
a  sale  of  a  larger  and  different  quantity  than  that  authorized.  Collins 
V.  Ball,  82  Texas,  265. 

When  testimony  has  been  introduced  as  a  basis  for  a  presumption 
of  payment  of  notes,  as  in  this  case,  any  and  all  acts  or  declarations 
illustrative  of  acts  of  either  of  the  parties  to  the  original  transaction, 
inconsistent  with  the  theory  sought  to  be  established,  are  admissible 
as  circumstances  at  least  tending  to  rebut  the  inference  of  payment 
which  may  be  drawn  from  such  testimony.  Steves  v.  Smith,  107  S. 
W.,  144;  Greenleaf.on  Evidence,  sec.   108;  16   Cyc,   1209,  note  37. 

Giving  to  the  evidence  offered  by  the  defendant  the  strongest  con- 
struction that  it  will  bear,  it  only  tends  to  raise  a  presumption  of 
payment  of  the  notes  in  question,  and  when  such  presumption  is  con- 
fronted with  facts  contradictory  thereto  and  such  facts  are  undisputed, 
such  presumption  of  payment  disappears.  American  Cent.  Ins.  Co.  v. 
Heath,  29  Texas  Civ.  App.,  445;  Haynes  v.  State,  85  S.  W.,  1043- 
1045;  Hays  v.  U.  S.,  175  U.  S.,  262;  United  States  v.  Wiggins,  14 
Pet.  (U.  S.),  334;  Meyer  v.  Krohn,  114  111.,  574;  Dugas  v.  Estiletts, 
5  La.  Ann.,  559;  Befay  v.  Wheeler,  84  Wis.,  135;  Paxton  v.  Boyce, 
1  Texas,  324;  Sharpleigh  v.  Cooper,  1  Texas  Civ.  App.,  27;  Largen 
V.  The  State,  76  Texas,  328. 

A  bond  for  title,  such  .as  the  one  involved  in  this  case,  is  nothing 
but  a  contract  for  the  sale  of  land,  and  when  its  recitals  show  that 
the  title  to  the  land  therein  mentioned  and  described,  passes  only  on 
payment  of  the  purchase  money  notes  therein  mentioned,  the  payment 
of  such  notes  becomes  or  is  a  condition  precedent  which  must  be  com- 
plied with.  Vardaman  v.  Lawson,  17  Texas,  15;  Bussell  v.  Seisfeld, 
62  Texas,  457;  Stitzle  v.  Evans,  74  Texas,  599. 

The  record  was  notice  to  all  of  the  nonpayment  of  the  notes  therein 
described.  Willis  Bros.  v.  Gay,  Admr.,  48  Texas,  463;  Robertson  v. 
Guerin,  50  Texas,  323;  Crews  v.  Taylor,  56  Texas,  465-466.  And 
subsequent  purchasers  are  charged  with  such  notice  even  though  the 
bond  for  deed  be  not  of  record.     Gilbough  v.  Bunge,  99  Texas,  539. 

Lennox  &  Lennox,  for  appellee. — There  was  no  error  in  finding, 
under  the  facts  and  circumstances  in  evidence^  that  the  interest  claimed 
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by  plaintiflfs  in  and  to  the  land  in  controversy  had  been  conveyed  to 
Snell,  the  purchase  money  paid,  and  such  title  papers  executed  as  were 
necessary  and  proper  to  vest  the  legal  and  equitable  title  in  the  ven- 
dee. Kirby  v.  Cartright,  106  S.  W.,  743;  Frugia  v.  Truheart,  48 
Texas  Civ.  App.,  512;  Guffey  Petroleum  Co.  v.  Hooks,  47  Texas  Civ. 
App.,  560;  Evans  v.  Ashe,  108  S.  W.,  401  and  1191;  Taylor  v.  Wat- 
kins,  26  Texas,  693;  Glascock  v.  Hughs,  55  Texas,  476;  Herndon  v. 
Burnett,  21  Texas  Civ.  App.,  25;  Owen  v.  New  York  &  T.  Land  Co., 
11  Texas  Civ.  App.,  284;  Pbot  v.  Sillman,  77  Texas,  271. 

As  there  was  no  evidence  to  indicate  that  plaintiffs  or  their  an- 
cestor claimed  or  asserted  a  right  to  or  interest  in  the  land  until  just 
^  before  the  filing  of  this  suit,  although  nearly  fifty  years  had  passed 
away,  the  court  had  a  right  to  presume  that  the  notes  therein  described 
had  been  paid  and  the  burden  of  proof  then  shifted  upon  the  plain- 
tiffs to  show  otherwise,  and  they  having  failed  to  rebut  such  presump- 
tion by  competent  and  suflScient  evidence,  it  was  not  error  to  find  that 
they  had  in  fact  been  paid  prior  to  the  death  of  Snell.  Evans  v. 
Ashe,  108  S.  W.,  401 ;  Guffey  Petroleum  Co.  v.  Hooks,  47  Texas  Civ. 
App.,  560;  Owens  v.  New  York  &  T.  Land  Co.,  11  Texas  Civ.  App., 
284;  Foot  v.  Sillman,  77  Texas,  271. 

WILLSON",  Chief  Justice. — The  question  made  by  the  record  on 
this  appeal  is  one  of  title  to  an  undivided  one-half  interest  in  the 
D.  D.  Bruton  survey  of  one-third  of  a  league  in  Red  River  County, 
patented  to  James  F.  Snell  as  assignee,  February  24,  1848.  By  a 
deed  dated  July  4,  1859,  Snell  conveyed  the  undivided  one-half  in- 
terest in  question  to  W.  H.  Mill  wee,  who  by  a  deed  dated  September 
9,  1859,  obligated  himself  to  reconvey  same  to  Snell  on  the  payment 
by  him  of  four  notes— -one  for  $1250,  payable  December  25,  1859,  and 
the  others  for  200,000  feet  of  lumber  each,  payable  in  1860,  1861  and 
1862.  Claiming,  as  appears  from  the  evidence,  that  the  title  to  the 
interest  covered  by  the  bond  remained  in  Millwee  until  the  notes  were 
paid,  and  further  claiming  that  said  notes  were  never  paid,  appellants, 
the  widow,  children  and  grandchildren  of  Millwee,  who  died  intestate 
in  September,  1876,  brought  the  suit  against  appellee,  who  by  mesne 
conveyances  claimed  title  from  Snell  to  the  entire  tract,  to  try  the 
title  to  the  one-half  undivided  interest  and  for  a  partition  of  the  tract. 
Appellants'  petition  was  in  the  ordinar}'  form  in  such  cases.  Disclaim- 
ing title  or  possession  as  to  100  acres  of  the  land,  as  to  the  remainder 
thereof  appellee  answered  by  a  general  denial  and. plea  of  not  guilty; 
and  by  way  of  cross-bill  for  affirmative  relief,  sought  a  decree  remov- 
ing a  cloud  on  his  title  alleged  to  exist  by  reason  of  facts  set  out  in 
his  pleadings.  By  a  supplemental  petition  appellants  alleged  certain 
facts  not  necessary  to  be  here  stated,  in  avoidance  of  tliose  relied  upon 
by  appellee  in  his  cross-action.  The  trial  was  before  the  court  with- 
out a  jury.  The  facts  necessary  to  support  the  judgment,  as  distin- 
guished from  other  facts  evidencing  such  necessary  facts,  found  by 
the  court,  briefly  stated,  were:  That  Milwee  executed  and  delivered 
the  bond  obligating  himself  to  convey  the  land  to  Snell  on  payment  of 
the  notes;  that  the  notes  were  paid  by  Snell  during  his  lifetime;  and 
that  appellee  by  mesne  conveyances  had  acquired  Snell's  title  to  the 
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land.  Prom  these  findings,  the  only  title  asserted  by  appellants  being 
such  as  they  held  as  heirs  of  W.  H.  Millwe^,  deceased,  the  court's 
conclusion  of  law  that  appellee  had  the  better  title  to  the  land  nec- 
essarily followed.  Judgment  therefore  was  rendered  in  appellee's 
favor;  and  from  the  judgment  so  rendered  the  appeal  is  prosecuted. 

After  Stating  the  Case, — As  constituting  their  title  appellants  relied 
upon  (1)  a  patent  from  the  State  to  Snell  as  assignee  of  Bruton,  dated 
February  24,  1858;  (2)  a  deed  from  Snell  to  W.  H.  Millwee  convey- 
ing an  undivided  one-half  interest  in  the  land,  dated  July  4,  1859; 
and  (3)  proof  that  Millwee  died  intestate  and  that  they  were  his  only 
heirs.  As  evidence  that  the  title  so  shown  in  Millwee  had  passed  to 
Snell,  under  whom  he  claimed,  appellee  offered  Millwee's  bond,  dated 
September  9,  1859,  obligating  himself  to  convey  the  undivided  interest 
to  Snell  on  the  payment  by  the  latter  of  the  promissory  notes  men- 
tioned therein.  The  bond  was  attested  by  only  one  subscribing  wit- 
ness, and  had  been  admitted  to  record  on  proof  by  him  of  its  execu- 
tion. On  the  ground  that  to  have  been  entitled  to  record  its  execu* 
tion  must  have  been  attested  by  at  least  two  subscribing  witnesses, 
and  on  the  further  ground  that  the  instrument  on  its  face  was  a 
mere  contract  to  convey  on  conditions  not  shown*  to  have  been  com- 
plied with,  appellants  objected  to  the  admission  of  the  bond  as  evi- 
dence. Appellants'  suit  was  commenced  May  9,  1907.  The  bond,  it 
appeared,  had  been  filed  for  record  in  Red  River  County,  January  12, 
1861,  and  had  been  recorded  by  the  county  clerk  of  that  county  on 
February  22,  1861.  The  objection  to  its  admission  as  evidence  on 
the  ground  that  it  had  not  been  so  authenticated  as  to  entitle  it  to 
record,  was,  we  think,  overcome  by  art.  2312,  Sayles'  Statutes,  as 
amended  by  the  Act  April  23,  1907  (General  Laws,  p.  308),  declar- 
ing that  every  instrument  which  has  been  actually  recorded  for  a 
period  of  ten  years,  whether  proved  or  acknowledged  as  required  by 
the  law  in  force  at  the  time  it  was  recorded  or  not,  "shall  be  admit- 
ted as  evidence  in  any  suit  in  this  State  without  the  necessity  of  prov- 
ing its  execution,"  even  if  otherwise,  as  an  ancient  instrument,  it  was 
not  admissible  without  such  proof.  The  rule  is  that  an  instrument 
thirty  years  old,  coming  from  the  proper  custody,  free  from  suspicion, 
and  which  has  been  so  acted  upon  as  to  furnish  some  corroborative 
evidence  of  its  genuineness,  is  admissible  as  evidence  without  proof 
of  its  execution.  Holmes  v.  Coryell,  58  Texas,  688;  1  Green.  Ev. 
(16th  ed.),  sec.  575b.  But  for  the  statute  referred  to,  under  the  rule 
in  Heintz  v.  Thayer,  92  Texas,  658,  the  record  as  an  ancient  one,  or 
a  copy  thereof,  of  the  instrument,  might .  not  have  been  admissible. 
But  it  seems  that  it  was  the  original  bond,  and  not  the  record  or  a 
copy  thereof,  which  appellee  offered  and  which  the  court  admitted  as 
evidence. 

As  to  the  other  objection  urged  by  appellants,  it  may  be  said  that 
the  evidence  showed  and  the  court  found  it  to  be  a  fact  that  the  ex- . 
elusive  actual  possession  of  the  land  was  passed  to  Snell  at  the  time 
the  bond  was  executed  in  1859;  that  claiming  under  the  bond  Snell 
continued  to  hold  such  possession  until  his  death  in  1868 ;  that  neither 
Millwee  while  he  lived  nor  appellants  after  his  death  until  their  suit 


200  TsxAi  Civil  Appeals  Beports,  Vol.  53.        [Jan%uiry, 

was  filed  May  9,  1907^  ever  asserted  a  claim  to  the  land;  and  that 
appellant  and  other  vendees  of  the  land  whose  title  he  had  acquired, 
claiming  under  said  bond,  after  Snell's  death  and  until  appellants' 
suit  was  filed  May  9,  1907,  continued  to  assert  title  in  themselves  to 
the  land.  With  such  evidence  in  the  record,  it  is  clear,  we  think, 
that  the  court  did  not  err  in  admitting  the  bond  over  the  objection 
to  it  that  there  was  no  evidence  that  its  condition  with  reference  to 
the  payment  of  the  notes  had  been  complied  with.  *The  lapse  of 
twenty  years,  without  explanatory  circumstances,"  said  Professor 
Greenleaf,  "affords  a  presumption  of  law  that  the  debt  is  paid."  2 
Green.  Ev.  (16th  ed.),  sec  528.  We  see  no  reason  why  the  rule  should 
not  have  been  applied  in  appellee's  favor.  It  rests  upon  reasons  ap- 
plying to  his  case  as  strongly  as  they  would  apply  to  any  case,  to  wit, 
"the  experience  of  mankind  that  vouchers,  acquittances  and  evidences 
of  payment  are  not  usually  preserved  from  one  generation  to  another; 
that  creditors  usually  desire  their  own,  without  waiting  a  score  of 
years  upon  their  debtors;  and  that  where  there  has  been  no  recogni- 
tion of  the  claim  by  the  debtor,  and  the  creditor  has  forborne  to 
assert  a  right  for  so  long  a  time,  it  is  most  probable  that  his  claim 
has  been  in  some  way  satisfied."  Courtney  v.  Staudenmayer,  43  Pac, 
760. 

As  tending  to  show  an  open  and  continuous  assertion  by  himself 
and  those  under  whom  he  claimed  of  title  to  all  the  land  described 
in  the  bond,  inconsistent  with  and  adverse  to  the  claim  asserted  by 
appellants,  during  a  long  period  of  time,  appellee  offered  as  evidence 
a  number  of  deeds,  etc.,  conveying  the  land  to  and  from  persons  claim- 
ing the  Snell  title.  Appellants  objected  to  the  admission  of  these 
documents  as  evidence  on  the  ground  (1)  that  it  had  not  been  shown 
that  they  had  notice  or  knowledge  of  the  transactions  evidenced  by 
them,  and  (2)  that  it  did  not  appear  that  such  transactions  were  in- 
consistent with  the  claim  made  by  them  that  the  notes  had  not  been 
paid.  The  action  of  the  court  in  overruling  their  objection  is  assigned 
as  error  by  appellants.  We  think  the  assignment  should  be  overruled. 
The  deeds  were  dated  from  1868  to  1902,  and  had  been  spread  upon 
the  records  of  Red  Eiver  County — most  of  them  within  a  short  time 
after  they  were  executed.  Some  of  them  purported  to  convey  all  the 
land  covered  by  the  title  bond,  and  others  segregated  parts  thereof. 
In  his  cross-bill  appellee  had  alleged  that  the  notes  mentioned  in  the 
title  bond  had  been  paid,  that  Millwee  in  compliance  with  his  bond 
had  executed  and  delivered  to  Snell  a  deed  to  the  land,  and  that  the 
deed  had  been  lost.  With  reference  to  the  deeds  objected  to  we  think  it 
may  be  said  as  was  said  by  tlie  court  in  Frugia  v.  Trueheart,  48  Texas 
Civ.  App.,  513,  with  reference  to  like  deeds  offered  for  a  similar  purpose : 
"As  circumstances  tending  to  establish  the  execution  of  this  deed  by 
showing  assertion  of  title  and  ownership  under  it,  it  was  proper  to 
show  that  the  land  had  been  traded  in,  bought  and  sold  by  the  person 
claiming  title  under  the  lost  deed,  and  that  this  involved  the  entire 
league.  This  evidence  was  significant  also  in  connection  with  the  non- 
claim  by  Young  or  his  heirs.  The  sale  of  the  land  in  various  tracts, 
execution  and  recording  of  deeds,  all  in  hostility  to  their  title,  called 
upon  them  to  assert  their  claim,  and  their  failure  to  do  so  in  the 
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presence  of  such  public  assertion  of  hostile  claim  of  ownership  was  a 
cogent  circumstance  to  show  that  they  knew  they  had  no  title,  and 
thus  explain  their  failure  to  assert  any/'  The  ease  of  Gilbough  v. 
Bunge,  87  S.  W.,  833,  99  Texas,  539,  relied  upon  by  appellants  in 
support  of  their  contention  is  not,  we  think,  of  value  in  determining 
the  question.  Runge,  in  March,  1889,  had  sold  the  land  to  Gilbough, 
in  the  deed  expressly  reserving  the  vendor's  lien  to  secure  the  pay- 
ment of  notes  executed  by  Gilbough  for  the  purchase  money,  payable 
in  one  and  two  years  from  the  date  of  thcvdeed.  In  1894  Gilbough 
sold  portions  of  the  land  to  Hampton  and  Bailey,  who  were  ignorant 
of  the  fact  that  the  notes  had  been  executed  and  were  unpaid.  When 
Bunge,  in  1902,  brought  suit  on  the  notes  and  to  foreclose  his  ven- 
dor's lien,  making  Hampton  and  Hays,  to  whom  Bailey  had  con- 
veyed, as  well  as  Gilbough,  parties,  they  all  pleaded  limitation  against 
the  notes;  and  when  by  an  amendment  Runge  sought  to  recover  the 
land,  Hampton  and  Hays  set  up  as  a  defense  the  five  years  statute  of 
limitations.  The  court  held  that  as  they  had  never  repudiated  the 
Runge  title,  their  possession  was  in  subordination  and  not  adverse 
thereto,  and  that  the  defense  of  limitation  was  not  available  to  them. 
In  that  case  the  facts  did  not  call  for  an  application  of  the  rules  con- 
trolling where  lapse  of  time  and  other  circumstances  are  relied  upon 
to  establish  payment  or  the  execution  of  a  deed. 

Appellant  Martha  Millwee,  widow  of  W.  H.  Millwee,  deceased,  tes- 
tified by  deposition  as  a  witness  for  appellants.  After  answering  that 
when  her  husband  left  home  in  1862  to  go  to  the  war  he  showed  her 
an  envelope  marked  "Snell  notes,"  which  he  then  placed  in  his  saddle- 
bags. She  further  answered,  "And  he  told  me  he  still  held  about 
$4000  of  Snell's  notes  due  on  the  land  and  that  he  would  leave  them 
with  S.  H.  Morgan,  of  Clarksville,  Texas."  The  part  of  the  witness' 
answer  quoted  was  by  the  court  excluded,  and  properly  so,  we  think, 
as  hearsay.  The  witness  further  stated  that  Morgan  was  elected  to 
the  Confederate  Congress;  died  there;  that  her  husband  afterwards 
tried  to  get  the  notes,  but  was  informed  that  they  could  not  be  found 
among  Morgan's  papers,  and  that  she  knew  what  she  stated  to  be  true 
because  her  husband  had  told  her  so  and  "seemed  to  be  worried  about 
not  being  able  to  find  the  notes."  The  answer  of  the  witness  as  de- 
tailed was  excluded  as  hearsay.  All  that  part  of  the  answer*  except 
the  statement  that  her  husband  "seemed  to  be  worried  about  not  being 
able  to  find  the  notes,"  clearly  was  hearsay,  and  properly  was  ex- 
eluded  as  evidence.  It  does  not  appear  from  the  bill  of  exceptions 
to  what  time  the  witness  had  reference  when  her  husband  seemed  to 
be  worried  about  the  notes;  and  for  this  reason,  if  the  statement  was 
improperly  excluded,  its  exclusion  should,  we  think,  be  held  to  be 
harmless.  After  testifying  that  her  husband  during  his  lifetime  gave 
orders  on  Snell  for  lumber  due  on  the  notes,  which  Snell  refused  to 
honor,  she  further  testified  that  her  husband  "would  have  tried  to  get 
the  land  back,  but  after  the  timber  was  cut  off  the  land  was  not  con- 
sidered worth  much  in  those  days."  On  the  ground  that  her  answers 
to  cross-interrogatories  showing  she  was  never  on  the  land  after  the 
sale  thereof  to  Snell,"  the  portion  of  the  answer  quoted  was  hearsay, 
eame  was  excluded  by  the  court.    In  doing  so  we  think  the  court  did 
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not.  err.  The  fourth  and  fifth  assignment  of  error  presenting  the 
objections  made  to  the  exclusion  of  the  evidence  above  referred  to,  for 
the  reasons  stated,  are  overruled. 

By  their  seventh,  eighth,  ninth,  tenth  and  eleventh  assignments  of 
error,  appellants  complain  that  findings  of  the  court  (1)  that  the  notes 
were  paid  on  or  about  the  date  of  their  maturity;  (2)  that  no  orders 
or  demands  were  ever  given  or  made  by  W.  H.  Millwee  in  1867  and 
after  he  returned  from  the  army  on  Snell  for  payment  of  the  notes; 
(3)  that  if  orders  for  lumber  were  given  by  said  Millwee  on  Snell 
they  were  given  for  some  other  purpose  than  to  collect  payments  due 
on  the  notes;  (4)  that  said  Millwee  had  knowledge  of  the  adminis- 
tration pending  on  SnelPs  estate,  and  that  after  Millwee's  death  ap- 
pellants had  notice  that  appellee  and  those  under  whom  he  claimed 
were  asserting  title  to  the  land  to  be  in  themselves,  and  (5)  that  there 
was  no  evidence  that  appellee  and  those  under  whom  he  claimed 
never  made  any  inquiry  to  ascertain  whether  the  notes  had  been  paid 
or  not,  are  contrary  to  and  unsupported  by  the  evidence.  The  find- 
ings specified  were  merely  of  facts  evidencing  ultimate  facts  found 
by  the  court — that  the  notes  had  been  paid  and  a  deed  conveying  the 
land  to  Snell  executed  by  Millwee.  Should  it  be  conceded  that  the 
findings  were,  as  claimed,  without  evidence  to  support  them,  it  would 
not  be  a  reason  for  reversing  the  judgment  of  the  court,  unless  it 
could  be  said  that  there  was  not  in  the  record  other  evidence  sufficient 
to  support  the  ultimate  essential  findings.  The  notes  might  not  have 
been  paid  at  or  about  the  date  of  their  maturity,  and  yet  have  been 
paid  at  some  other  time.  Orders  and  demands  for  the  payment  of 
the  notes  might  have  been  given  or  made  by  Millwee  in  1867,  and 
after  he  returned  from  the  army,  and  at  the  time  been  ignored  by 
Snell,  and  yet.  he  might  afterwards  have  paid  the  notes.  Millwee  and 
appellants  might  never  have  known  of  the  administration  on  Snell's 
estate,  and  yet  the  notes  might  have  been  paid,  and  the  conveyance, 
as  claimed  by  appellee,  have  heen  executed  by  Millwee.  And  appellee 
and  those  under  whom  he  claimed  might  never  have  made  inquiry  to 
ascertain  if  the  notes  had  been  paid,  and  yet  they  might  have  been 
paid.  The  twelfth,  thirteenth,  fourteenth  and  fifteenth  assignments 
of  error  question  other  findings  made  by  the  court  as  supporting  the 
finding  that  the  notes  had  been  paid  and  a  deed  executed  by  Millwee. 
For  the  reason  suggested,  they  and  said  seventh,  eighth,  ninth,  tenth 
and  eleventh  assignments  are  overruled. 

By  their  sixteenth  assignment  of  error  appellants  question  the  suffi- 
ciency of  the  evidence  to  support  the  finding  by  the  court  that  the 
notes  had  been  paid  and  a  deed  conveying  the  land  to  Snell  in  com- 
pliance with  the  bond  executed.  It  appears  that  from  tlie  date  of  the 
execution  of  the  notes  until  Snell's  death,  in  1868,  covering  a  period 
of  about  nine  years,  Snell  was  in  the  actual  possession  of  the  land, 
operating  a  sawmill  on  same  and  cutting  and  manufacturing  into 
lumber  the  timber  thereupon;  that  after  Snell's  death  and  during  said 
year  of  1868  administration  was  opened  on  his  estate,  and  that  same 
was  not  closed  until  1882;  that  the  land  in  said  year  1868  was  in- 
ventoried as  property  belonging  to  his  estate;  that  as  such  it  was  sold 
by  his  administrator  and  the  sale  thereof  confirmed  by  the  Probate 
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Court  in  1877;  that  thereafterwards  and  until  the  trial  of  the  case 
in  1907,  covering  a  period  of  thirty  years,  the  purchaser  at  the  admin- 
istrator's sale  and  vendees  of  the  land  claiming  under  such  purchaser 
dealt  with  the  land  as  their  own,  paying  the  taxes  assessed  against 
and  keeping  trespassers  off  the  same^  cutting  and  selling  the  timber 
therefrom,  and  so  acting  in  connection  with  same  as  to  be  recognized 
as  its  owners  in  the  neighborhood  in  which  it  was  situated.  It  fur- 
ther appeared  that  for  a  time  before  SnelFs  death  until  his  own  death, 
eight  years  later,  Millwee  never  asserted  any  right  or  title  to  or  claim 
against  the  land  or  any  interest  therein,  and  that  after  his  death  until 
a  short  time  before  their  suit  was  filed  in  1907 — a  period  of  over 
thirty  years — ^appellants,  as  his  heirs  or  otherwise,  never  asserted  such 
a  right  or  title  or  claim.  The  facts  stated  prima  facie,  we  think, 
establish  the  payment  of  the  notes,  and  the  burden  rested  on  appel- 
lants to  show  to  the  contrary.  The  trial  court  found  that  they  had 
not  discharged  that  burden  and  gave  effect  to  the  presumption  of 
payment  arising  from  the  long  lapse  of  time  since  the  notes  became 
due,  strengthened,,  as  that  presumption  was  by  other  circumstances  in 
evidence,  to  which  we  have  referred.  We  think  the  finding  of  the 
court  in  the  particular  complained  of  was  amply  supported  by  the 
evidence,  Evoqs  v.  Ashe,  108  S.  W.,  401;  Walker  v.  Emerson,  20 
Texas,  710;  Grant  v.  Searcy,  35  S.  W.,  861;  Morris  v.  Duncan,  25 
S.  W.,  48;  Beems  v.  Masterson,  80  Texas,  55;  Prugia  v.  Trueheart, 
48  Texas  Civ.  App.,  513;  Owen  v.  New  York  &  T.  Land  Co.,  11 
Texas  Civ.  App.,  284;  Rivers  v.  Washington,  34  Texas,  275;  Solomon 
V.  Solomon,  3  So.,  679;  Shotwell  v.  McCardell,  19  Texas  Civ.  App., 
174. 

The  assignment  remaining  to  be  considered  is  one  complaining  of 
the  action  of  the  court  in  admitting  as  evidence  the  report  of  the  ad- 
ministrator of  SnelFs  estate  of  the  sale  of  the  land,  over  appellants' 
objection  thereto  (1)  that  it  did  not  conform  to  the  application  for 
the  order  nor  to  the  order  authorizing  the  sale,  and  (2)  that  it  did 
not  have  to  support  it  either  an  application  for  an  order  or  an  order 
authorizing  the  sale  made  by  the  administrator.  The  effect  of  the 
court's  finding  that  the  notes  had  been  paid  and  the  land  conveyed 
to  Snell  was  to  establish  an  outstanding  legal  title  in  Snell's  estate. 
Such  an  outstanding  title  was  a  complete  defense  to  appellant's  suit 
(Tobar  v.  Losano,  6  Texas  Civ.  App.,  698;  Jones  v.  Lee,  41  S.  W., 
195;  Campbell  v.  Antis,  21  Texas  Civ.  App.,  161),  and  if  the  assign- 
ment should  be  sustained,  the  judgment  insofar  as  it  denied  a  re- 
covery by  appellants  would  be  a  proper  one. 

But  for  other  reasons  we  think  the  assignment  should  be  over- 
ruled. In  an  inventory  of  property  belonging  to  Snell's  estate,  filed 
by  the  administrator  August  22,  1868,  the  land  was  described  as  "one- 
third  of  a  league  of  land  surveyed  upon  the  headright  certificate  is- 
sued to  D.  D.  Bruton."  In  another  inventory  filed  August  10,  1874, 
it  was  again  described  as  one-third  of  a  league.  The  application,  ad- 
mitted as  evidence,  made  by  the  administrator  for  an  order  author- 
izing the  sale  afterwards  made  by  him  of  the  land  in  question  and 
other  lands  belonging  to  the  estate,  recited  that  "all  of  the  property 
that  bad  come  to  his  hands  as  administrator  as  assets,  consists  of  part 
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of  four  tracts  of  land  which  embrace  all  of  said  tracts  except  the  200 
acres,  including  the  homestead,  which  has  not  been  particularly  des- 
ignated by  metes  and  bounds.  The  said  tracts  of  land  are  as  follows: 
David  D.  Bruton  640  acres,"  etc.,  and  without  any  further  descrip- 
tion asked  that  he  be  authorized  to  sell  the  lands.  The  order  made 
by  the  court  directed  the  sale  of  the  lands  described  in  the  application, 
and  the  administrator  to  make  report  thereof  to  the  court.  The  re- 
port objected  to  showed  a  sale  by  the  administrator  of  the  Bruton  one- 
third  of  a  league,  and  not  for  640  acres  thereof.  The  sale  as  reported 
was  confirmed  by  an  order  of  the  court  reciting  as  follows:  "And  it 
appearing  to  the  court  that  said  administrator  in  accordance  with  an 
order  of  this  court  granted  at  May  term,  1877,  did  on  the  first  Tues- 
day in  July,  1877,  sell,"  etc.  So,  it  seems,  the  court  in  confirming 
the  sale,  construed  its  order  directing  it  as  covering  the  one-third  of 
a  league.  The  order  was  capable  of  such  a  construction.  It  recited 
that  the  administrator  had  applied  for  authority  to  sell,  among  other 
land  belonging  to  the  estate,  "640  acres,  D.  D.  Bruton,"  and  directed 
him  to  sell  "the  land  described  in  his  petition."  The  lands  described 
in  his  petition  were  "all  of  the  property  that  had  come  to  his  hands 
as  administrator  "as  assets,"  consisting  "of  parts  of  four  tracts  of  lands, 
which  embrace  all  of  said  tract,"  etc.  The  Bruton  one-third  of  a 
league,  as  shown  by  the  inventories,  and  not  640  acres  thereof,  had 
"come  to  his  hands  as  administrator."  The  application,  therefore, 
'  read  in  connection  with  the  inventories,  we  think  might  have  been 
construed  by  the  court  as  one  to  sell  all  of  the  Bruton  survey.  If  the 
application  might  have  been  so  construed  the  order  directing  a  sale  in 
accordance  with  it,  also  might  have  been,  as  it  was,  construed  by  the 
court  when  it  confirmed  the  sale,  as  sufficient  authority  for  selling  the 
one-thil-d  of  a  league.  Capable,  as  we  think  the  order  was,  of  such  a 
construction,  in  support  of  the  validity  of  the  administrators'  sale,  as 
against  the  collateral  attack  made  on  it  by  appellants,  we  think  it 
should  now  be  so  interpreted.  Corley  v.  Goll,  8  Texas  Civ.  App.,  184; 
Stroud  V.  Hawkins,  28  Texas  Civ.  App.,  321;  Crawford  v.  McDonald, 
88 'Texas,  626;  Gillenwaters  v.  Scott,  62  Texas,  673. 

If,  however,  the  order  should  be  construed  as  authorizing  a  sale  of 
only  640  acres  out  of  the  survey  of  one-third  of  a  league,  the  assign- 
ment of  error  complaining  of  tlie  action  of  the  court  in  admitting  as 
evidence  the  administrator's  report  of  the  sale  made  by  him  should 
be  overruled.  Having  authority  to  sell  640  acres,  we  think  it  tvould 
not  follow  that  as  to  the  640  acres  the  sale  was  void  because  he  at- 
tempted to  sell  a  greater  quantity.  If  it  was  not  void,  the  purchaser 
at  the  administrator's  sale  became  an  owner  in  common  with  SnelFs 
legal  representatives  of  the  one-third  of  a  league,  and  as  much  entitled 
to  hold  the  entire  tract  as  against  appellants.  And  if  it  should  be 
held  that  the  sale  even  as  to  640  acres  of  the  tract  was  void,  because 
made  in  the  absence  of  an  order  of  the  Probate  Court  authorizing  it, 
the  action  of  the  court  in  admitting  the  report  of  sale  may  not  have 
been  such  error  as  would  justify  this  court  in  reversing  the  judgment 
in  appellee's  favor.  The  trial  court  found  that  the  proceeds  of  the 
sale  made  by  the  administrator  were  used  to  pay  debts  due  by  Snell 
at  the  time  of  his  death.     In  such  a  case,  it  has  been  held  that  the 
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purchaser  becomes  subrogated  to  the  rights  of  the  creditors  of  the 
estate  and  is  entitled  to  retain  possession  of  the  land  as  against  the 
debtor's  heirs  until  the  purchase  price  and  interest  thereon  paid  for 
the  land  is  repaid  to  him.  Stone  v.  Crawford,  1  Posey  Unrep.  Cases, 
605;  Freeman  on  Void  Judicial  Sales,  sec.  53.  If,  as  against  Snell's 
heirs,  appellee  would  be  entitled  to  retain  possession  of  the  land,  he 
certainly  would  be  entitled  to  retain  it  as  against  appellants,  who,  in 
view  of  the  finding  by  the  court  that  the  notes  had  been  p&id  and 
that  Millwee  in  compliance  with  his  bond  had  conveyed  the  land  to 
Snell,  should  be  treated  as  without  a  claim,  legal  or  equitable,  to  the 
land.    Jones  v.  Lee,  41  S.  W.,  195. 


The  judgment  is  affirmed. 


Afirtned, 


E.  0.  Sellers  y.  R.  E.  Simpson  et  al. 

Decided  January  9,  1909. 

1. — ^Tax  Suit — Jndgment — ^Parties; 

In  a  suit  for  taxes  and  to  foreclose  the  tax  lien  against  land,  the  suit  was 
against  the  "unknown  heirs"  of  G.  and  the  "unknown  owners"  of  the  land.  The 
judffment  foreclosed  the  lien  asainst  the  "unknown  heirs"  but  not  against  the 
"ui£nown  owners."  It  recited  that  the  "defendants"  were  served;  that  the 
attorney  appointed  to  represent  them  filed  answer  for  the  "defendants"  and, 
after  giving  personal  judgment  for  taxes  against  the  "unknown  heirs"  of  G. 
alone,  it  proceeded  to  foreclose  a  lien  on  the  land  for  the  taxes  in  general 
terms  without  mention  of  any  particular  defendants.  In  a  subsequent  portion 
of  the  judgment,  the  "defendants"  were  given  the  right  to  have  the  property 
divided  and  sold  in  tracts  less  than  the  whole  survey  in  accordance  with  their 
respective  holdings,  and  it  was  further  decreed  that  the  sale  to  be  made  under 
the  judgment  should  be  subject  to  the  right  of  the  "defendants"  to  redeem  the 
land  within  two  years.  Held,  that  sucK  recitals  had  the  effect  to  foreclose  the 
tax  lien  for  the  amount  of  taxes  found  to  be  due  as  against  the  "unknown 
owners"  made  parties  defendant  as  well  as  against  the  "unknown  heirs"  of  G. 
But  as  to  parties  who  were  in  possession  of  the  land  claiming  different  por- 
tions thereof  at  the  time  the  suit  was  filed  and  at  the  time  judgment  was 
rendered  and  who  were  not  served  with  citation,  the  judgment  was  not  binding 
on  them. 


S. — Same— Limitation. 

The  fact  that  some  of  the  defendants  in  a  suit  of  trespass  to  try  title 
thought  the  land  claimed  by  them  respectively  was  public  domain,  was  not 
inconsistent  with  their  claim  that  their  possession  of  the  land  was  adverse 
within  the  meaning  of  the  statute  of  ten  years  limitation.  In  an  action  of 
trespass  to  try  title  by  a  purchaser  at  a  tax  sale,  evidence  considered,  and  held 
sufficient  to  support  a  plea  of  limitation  under  the  ten  years  statute  by  the 
defendants. 

Appeal  from  the  District  Court  of' Wise  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

R.  E,  Carswell  and  Trabue  Carswell,  for  appellant. — The  judgment 
of  December  8,  1899,  foreclosing  the  tax  lien,  rendered  in  a  suit 
against  the  unknown  owners  of  the  land  in  controversy  and  the 
unknown  heirs  of  Wm.  I.  Gearhart,  and  the  consequent  sale  there- 
under,  vested  the  title  in  the  purchaser,  notwithstanding  the   deed 
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records  showed  that  at  one  time  Wm.  I.  Gearhart  owned  the  land  and 
the  evidence  failed  to  show  that  he  was  dead  or  had  parted  with  the 
title.  Ball  v.  Carroll,  92  S.  W.,  1024;  Young  v.  Jackson,  110  S.  W., 
76 ;  Kenson  v.  Gage,  79  S.  W.  605 ;  Williams  v.  Young,  90  S.  W.  940. 

The  fact  that  the  appellees  were  in  possession  of  the  tracts  of  land 
claimed  by  them  respectively  at  the  time  the  tax  suit  was  instituted, 
and  we^e  not  personally  served  with  process,  will  not  prevent  the  judg- 
ment from  concluding  them  as  to  such  interest  in  the  land  as  they 
then  had.  Earnest  v.  Glaser,  74  S.  W.,  606;  Crawford  v.  McDonald, 
88  Texas,  631  and  632;  Hardy  v.  Beaty,  84  Texas,  562;  Freeman  v. 
McAninch,  87  Texas,  135;  Treadway  v.  Eastburn,  57  Texas,  212  and 
213;  Brockenborough  v.  Melton,  55  Texas,  503;  Odle  v.  Frost,  Barry 
^  &  Lee,  59  Texas,  686 ;  Weems  v.  Masterson,  80  Texas,  52  and  53 ; 
Martin  v.  Robinson,  67  Texas,  374. 

Appellees  were  mere  trespassers,  conscious  of  having  no  title, 
vaguely  suspecting  that  the  land  was  public  domain  and  intending  to 
buy  whenever  the  true  owner  appeared.  They  never  filed  on  the  land 
or  attempted  to  appropriate  it  as  public  domain.  Schleicher  v.  Gatlin, 
85  Texas,  271;  Mhoon  v.  Cain,  77  Texas,  317;  1  Cyc,  1028,  and 
cases  cited,  where  it  is  stated  that  "A  mere  squatter  who  has  not 
denied   the   real   owner's   title   can   not   acquire  •  title   by   possession.** 

W.  H.  Bulloch,  Ford  &  Patterson,  T.  J.  McMurray  &  Getiys  and 
F,  W.  Roberts,  for  appellees. — As  said  judgment  of  December  8, 
1899,  foreclosing  the  tax  lien,  names  the  particular  kind  of  service 
had  on  the  defendants,  the  record,  including  the  pleadings,  process 
and  return,  may  be  looked  to,  to  either  support  or  destroy  the  judg- 
ment. Lutcher  v.  Allen,  95  S.  W.,  572;  Martin  v.  Bums,  80  Texas, 
676;  Fowler  v.  Simpson,  79  Texas,  611;  Black  on  Judgments,  sec.  124. 

The  citation  by  publication,  as  shown  by  the  record  in  said  tax  suit, 
'  wholly  fails  to  state  the  amount  of  taxes  due  on  the  land  as  the  law 
requires;  and  as  a  strict  and  substantial  compliance  in  such  cases  is 
essential,  the  judgment  is  void. 

Since  the  record  shows  only  a  defective  and  insuflScient  aflSdavit 
required  by  statute  as  a  prerequisite  to  the  issuance  of  citation  by 
publication,  it  is  presumed  that  the  service  by  publication  was  had  on 
the  aflBdavit  in  the  record,  and  the  judgment  is  therefore  void.  Stone- 
man  V.  Bilby,  96  S.  W.,  50,  and  cases  cited;  Earnest  v.  Glasser,  74 
S.  W.,  605;  Netzorg  v.  Green,  62  S.  W.,  789;  Babcock  v.  Wolffrath, 
80  S.  W.,  642. 

The  said  judgment  in  said  tax  suit  adjudges  tiie  taxes  against  the 
unknown  heirs  of  Wm.  I.  Gearhart  only,  and  does  not  in  any  way 
dispose  of  the  unknown  owners,  and  is  therefore  not  a  final  judgment 
such  as  would  be  conclusive  against  any  of  the  parties.  Masterson  v. 
Williams  (Sup.),  11  S.  W.,  531;  Whitaker  v.  Gee,  61  Texas,  218; 
Linn  v.  Arambould,  55  Texas,  625;  Holley  v.  Duke,  96  S.  W.,  1090; 
2  Black  on  Judgments;  sec.  509. 

If  the  said  tax  judgment  can  be  sustained  at  all  as  a  final  judgment, 
it  could  only  be  against  the  unknown  heirs  of  Wm.  I.  Gearhart,  and 
would  have  to  be  done  by  indulging  the  presumption  that  the  im- 
known  owners  were  disposed  of  by  dismissal  as  to  them  before  the 
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rendition  of  the  judgment  against  the  unkno\\Ti  heirs  of  Wm.  I.  Gear- 
hart.  Dunn  V.  Taylor,  94  S.  W.,  347;  Wilson  v.  Smith,  43  S.  W., 
1090;  Alston  v.  Emmerson,  83  Texas,  238. 

Having  shown  that  she  was  in  actual  possession  and  necessarily  a 
known  owner  at  the  time  of  the  institution  of  suit,  and  there  being 
no  law  authorizing  suit  to  be  prosecuted  against  her  as  an  unknown 
owner,  it  will  be  held  that  she  was  not  a  party  to  the  suit  or  judg- 
ment rendered  therein.  Crosby  v.  Terry,  91  S.  W.,  652;  Pearson  v. 
Branch,  87  S.  W.,  222;  Hollywood  v.  Wellhausen,  68  S.  W.,  329; 
Bingham  v.  Matthews,  86  S.  W.,  781. 

Appellee  having  settled  on  the  land  in  -good  faith,  believing  that  it 
was  public  land,  with  the  intention  of  paying  the  State  its  standing 
and  fixed  price  therefor;  and  having  continuously  occupied,  used, 
cultivated  and  enjoyed  the  same  for  a  period  of  more  than  ten  years, 
claiming  tlie  same  as  her  own  as  against  everybody,  has  title  by  ad- 
verse possession.  Price  v.  Eardley,  77  S.  W.,  416;  Longley  v.  War- 
ren, 33  S.  W.,  304;  Cartwright  v.  Pipes,  29  S.  W.,  690;  Converse  v. 
Ringer,  24  S.  W.,  705. 

If  the  said  tax  judgment  and  sale  were  sufficient  to  pass  the  title 
of  the  true  owner  to  appellant,  the  period  of  adverse  possession  against 
said  true  owner  and  the  period  which  has  run  'against  appellant  since 
his  acquisition  of  said  former  owner^s  title,  may  be  properly  tacked 
together  so  as  to  place  the  title  in  appellee  at  the  expiration  of  ten 
years  from  the  time  of  her  entry  into  possession.  Jordan  v.  Higgins, 
63  Texas,  150. 

DUNKLIN,  Associate  Justice. — This  is  a  suit  in  trespass  to  try 
title  to  recover  six  hundred  and  forty  acres  of  land  in  Wise  County, 
being  the  A.  C.  H.  &  B.  survey,  abstract  No.  23,  certificate  No.  19. 
The  defendants  in  the  suit  were  R.  E.  Simpson,  Mrs.  P.  A.  Terrell, 
Mrs.  T.  J.  Cartwright,  J.  E.  Mosier  and  J.  W.  McNeeley,  but  as  to 
the  last  named  defendant  plaintiflE  took  a  nonsuit.  The  other  defend- 
ants respectively  claimed  title  to  certain  portions  of  the  survey  and 
filed  disclaimers  as  to  the  rest.  Except  as  to  the  portions  of  the  sur- 
vey embraced  in  their  respective  disclaimers  they  answered  by  pleas 
of  general  denial,  not  guilty  and  ten  years  limitation.  From  a  judg- 
ment in  favor  of  the  defendants  for  the  respective  tracts  claimed 
by  each,  plaintiff  has  appealed. 

Plaintiff  showed  a  regular  chain  of  title  to  the  land  described  in 
his  petition  from  the  State  of  Texas  to  William  Gearhart,  the  deed 
to  Gearhart  being  dated  October  27,  1893.  He  also  introduced  in 
evidence  a  judgment  rendered  in  the  District  Court  of  Wise  County 
foreclosing  a  lien  for  taxes  in  favor  of  the  State  on  the  survey  of 
land  in  controversy.  He  also  introduced  a  sheriff's  deed  to  the  land 
in  favor  of  plaintiff  showing  sale  of  the  land  to  plaintiff  under  and 
by  virtue  of  an  order  of  sale  issued  on  the  judgment.  The  trial  was 
by  the  court  without  a  jury  and  the  following  findings  and  conclu- 
sions of  the  court  were  filed : 

"Ist.  I  find  there  is  on  record  in  Wise  County,  Texas,  a  regular 
chain  of  transfers  from  the  State  of  Texas  to  Wm.  I.  Gearhart,  and 
that  at  the  time  the  suit  was  brought  for  the  taxes  and  at  the  time 
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the  judgment  for  the  taxes  (oflEered  in  evidence  in  this  cause)  was 
rendered,  and  at  the  time  this  suit  was  brought,  this  chain  of  trans- 
fers was  on  record  in  Wise  County,  Texas,  and  there  was  nothing 
offered  in  this  cause  tending  to  show  that  said  Gearhart  was  dead  or 
that  he  had  ever  disposed  of  said  land. 

"2d.  I  find  that  on  the  22d  day  of  October,  1898,  that  the  State  of 
Texas  filed  suit  for  recovery  of  taxes  due  upon  the  land  herein  sued 
for,  against  the  unknown  heirs  of  Wm.  I.  Gearhart  and  against  the 
unknown  owners  of  said  land;  that  citation  was  by  publication  and 
was  against  the  unknown  heirs  of  Gearhart  and  the  unknown  owners 
of  said  land.  That  on  the  8th  of  December,  1899,  judgment  was 
rendered  against  the  unknown  heirs  of  Wm.  I.  Gearhart  for  the 
taxes  and  costs  due  on  said  land,  amounting  to  $26.25  and  costs  of 
suit  with  foreclosure  of  lien;  that  no  order  was  made  disposing  of 
the  alleged  unknown  owners  of  said  land. 

"3d.  That  thereafter  an  order  of  sale  was  issued  on  said  judg- 
ment and  the  land  sold  and  bought  by  the  plaintiff,  to  whom  the 
sheriff  made  a  deed. 

"4th.  That  at  the  time  of  the  filing  of  said  tax  suit  and  the  ren- 
dition of  said  judgment  for  taxes  all  the  defendants  who  plead  the 
statutes  of  limitations*  were  in  the  actual  visible  possession  of  the 
parts  of  said  land  claimed  by  them  in  their  several  answers  and  that 
none  of  them  were  made  parties  to  said  suit. 

"5th.  I  find  that  each  and  all  the  defendants  who  plead  the  stat- 
utes of  limitations  herein  and  those  whose  estate  they  have,  had  been 
in  the  peaceable,  open,  adverse  and  continuous  possession  of  the  parts 
of  the  land  claimed  by  them  respectively  for  more  than  ten  years  next 
before  the  commencement  of  this  suit  and  each  is  entitled  to  hold  the 
same  under  the  ten  years  statute  of  limitations. 

"As  Wm.  I.  Gearhart  appeared  from  the  evidence  offered  by  the 
plaintiff  to  be  the  owner  of  the  land  at  the  time  the  tax  suit  and 
judgment  under  which  the  plaintiff  claims  title  were  filed  and  ren- 
dered, a  judgment  against  his  heirs  for  the  taxes  against  the  land 
would  not  bind  the  said  Wm.  I.  Gearhart,  and  a  sale  under  said 
judgment  would  not  carry  the  title  to  the  land,  and  for  this  reason 
plaintiff  can  not  recover. 

"2d.  As  the  defendants  were  in  the  actual  and  visible  possession 
of  the  land  at  the  time  of  the  filing  of  said  tax  suit,  claiming  title  to 
the  land,  they  should  have  been  made  parties,  and  as  they  were  not 
so  made  parties  the  judgment  has  no  force  and  effect  as  to  them  and 
that  therefore  plaintiff  showed  no  title  as  against  their  interest  and 
that  therefore  plaintiff  can  not  recover. 

"3d.     As  the  defendants  had  had  and  held  peaceable,  adverse  and 

continuous  possession  of  the  lands  claimed  by  them  respectively,  for 

more   than   ten   years   next   before   the   filing   of   this   suit, '  claiming 

,   title  thereto,   they  acquired  title  to  same,   and  for  this   reason  the 

plaintiff  can  not  recover.^* 

As  shown  by  the  findings,  the  court  held  that  the  judgment  failed 
to  dispose  of  the  alleged  unknown  owners  of  the  land.  In  this  ruling 
we  think  there  was  error.  While  the  judgment  does  not  in  specific 
terms  foreclose  the  lien  against  the  xmknown  owners,  it  does  recite 
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that  the  "defendants**  were  served,  that  the  attorney  appointed  to 
represent  them  filed  answer  for  the  "defendants,"  and  that  the  court 
heard  the  pleadings  and  evidence  and,  after  giving  personal  judgment 
for  the  taxes  against  the  unknown  heirs  of  Wm.  I.  Gearhart,  it  pro- 
ceeds to  adjudicate  and  foreclose  a  lien  on  the  land  for  the  taxes  in 
general  terms  without  any  mention  of  any  defendants,  but  in  subse- 
quent portions  of  the  judgment  the  "defendants"  are  given  the  right 
to  have  the  property  divided  and  sold  in  tracts  less  than  the  whole 
survey,  and  further  decreeing  that  the  sale  to  be  made  under  the 
judgment  should  be  subject  to  the  right  of  the  "defendants"  to  re- 
deem the  land  within  two  years.  These  recitals,  we  think,  had  the 
effect  to  foreclose  the  tax  lien  for  the  amount  of  taxes  found  to  be 
due  as  against  all  the  unknown  owners  made  parties  defendant  in 
that  suit.  (Ball  v.  Carroll,  42  Texas  Civ.  App.,  323.)  The  record 
shows  that  the  defendants  were  in  possession  of  the  respective  tracts 
of  land  claimed  by  them  at  the  time  the  tax  suit  was  filed  and  at 
the  time  the  judgment  above  mentioned  was  rendered,  but  as  they 
were  never  served  with  citation  the  judgment  was  not  binding  upon 
them.  (Crosby  v.  Terry,  41  Texas  Civ.  App.,  595;  Peareson  v. 
Branch,  87  S.  W.,  222;  Bingham  v.  Matthews,  39' Texas  Civ.  App.,  41.) 
Appellant's  seventh  assignment  of  error  and  proposition  thereunder 
are  as  follows:  "The  court  erred  in  sustaining  the  plea  of  ten  years 
limitation  set  up  by  defendants  Terrell,  Simpson,  Hosier  and  Cart- 
wright.  First  proposition  under  said  assignment.  The  statute  of 
limitations  can  not  avail  appellees;  first,  because  the  evidence  does 
not  show  that  their  possession  was  adverse;  secondly,  because  if  the 
tax  judgment  prevails  against  them,  the  statute  begins  to  run  only 
after  the  sheriff's  sale  to  appellant  on  March  8,  1900." 

Defendant  Mrs.  M.  E.  Cartwright,  after  testifying  that  her  hus- 
band, now  deceased,  cleared,  fenced  and  broke  the  one  hundred 
and  twenty  acres  claimed  by  her,  further  testified  as  follows:  "Mr. 
Cartwright  claimed  the  land  against  everybody,  and  I  have  claimed 
it  since  his  death.  ...  He  did  not  have  any  deed  from  anybody. 
He  thought  it  was  public  land,  vacant  land  at  the  time  he  moved 
there.  ...  He  thouglit  it  was  public  land  and  intended  to  file 
on  if  Defendant  J.  E.  Mosier  introduced  in  evidence  a  deed  to  the 
land  claimed  by  him  from  C.  Block  to  L.  W.  Price  dated  April  8, 
1901,  and  a  deed  to  the  same  land  from  L.  W.  Price  to  J.  E.  Mosier. 
He  testified  in  part  as  follows:  "Mr.  Price  had  possession  of  the 
land  prior  to  the  time  I  bought  it.  Mr.  Block  had  possession  of  it 
prior  to  the  time  Price  owned  it.  He  had  possession  of  the  land 
twenty-two  years  and  has  had  the  land  fenced  twenty-two  years;  he 
was  in  possession  of  the  land  about  twenty-three  years.  ...  He 
lived  on  this  land  twenty-two  years.  There  was  a  house  on  it;  he 
was  living  in  the  house  a  while.  I  do  not  know  how  long  he  lived  in 
the  house.  He  lived  in  the  house  about  eighteen  years.  Block  culti- 
vated all  of  it;  he  used  it  and  cultivated  it  about  twenty-two  years. 
.  .  .  Price  lived  there  about  two  years.  I  bought  it  from  Price. 
He  was  living  there  when  I  bought  it.  I  moved  on  the  land  as  soon 
as  I  bought  it  and  have  been  living  on  it  ever  since."  Defendant 
Vol.  un  Civil— 14. 
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B.  E.  Simpson  testified  that  he  bought  the  one  hundred  and  sixty 
acres  claimed  by  him  from  Mrs.  Lizenby  and  that  Mrs.  Lizenby  and 
her  husband,  who  is  now  dead,  lived  on  the  land  twenty  years;  that 
the  land  was  fenced  and  had  a  house  on  it  in  which  Mrs.  Lizenby 
and  her  husband  lived.  He  further  testified  that  defendant  Mrs.  P. 
A.  Terrell  had  a  house  on  the  one  hundred  and  sixty  acres  claimed 
by  her;  that  she  had  improved  and  cultivated  a  part  of  it,  and  that 
she  had  lived  on  the  land  continuously  for  twelve  years,  claiming 
the  land  as  her  own.  He  further  testified  as  follows:  "She  thought 
it  was  public  land  and  expected  to  buy  from  the  State.  She  has 
expected  ever  since  she  bought  it  to  buy  it  from  the  State  or  from 
somebody  else  if  she  found  the  proper  owner;  she  was  expecting  that; 
that  was  her  idea  about  it;  that  was  my  idea  about  it.  I  thought  if 
I  found  anyone  that  had  proper  title  or  had  a  better  title  than  I  did, 
I  expected  to  buy  it  from  him.'i 

The  fact  tliat  some  of  the  appellees  thought  the  land  claimed  by 
them  respectively  was  public  domain  is  not  inconsistent  with  the 
claims  that  their  possession  of  the  land  was  adverse  within  the  mean- 
ing of  the  statute  of  ten  years  limitation,  and  we  approve  the  finding 
of  the  court  sustaining  the  pleas  of  limitation  of  each  and  all  the 
defendants.  (Price  v.  Eardley,  34  Texas  Civ.  App.,  60;  Longley  v. 
Warren,  11  Texas  Civ.  App.,  269;  Cartwright  v.  Pipes,  9  Texas  Civ. 
App.,  309;  Converse  v.  Kinger,  6  Texas  Civ.  App.,  51;  Jordan  v. 
Higgins,  63  Texas,  150.)  The  case  last  cited  supports  appellees' 
contention  that  limitation  in  their  favor  was  not  interrupted  by  the 
foreclosure  proceedings  for  taxes  and  plaintiffs  purchase  thereunder. 
The  judgment  of  the  trial  court  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


Chicago,  Book  Island  &  Gulf  Bailway  Company  v.  T.  S. 

Latham. 

Decided  January  9«  1909. 

1. — ^Bailroad — ^KiUing  Live  Stock — Negligence — Pleading  and  Proof. 

In  a  suit  in  a  Justice  Court  for  the  value  of  an  animal  killed  by  a  rail- 
way train,  evidence  that  the  engine  was  equipped  with  an  oil  headlight  instead 
of  an  electric  headlieht  was  not  admissible  under  a  pleading  charging  negligence 
on  the  part  of  the  defendant  in  failing  to  keep  a  proper  lookout. 

2. — Same — Neglig ence — Injury — Causal  Connection — ^Proof . 

Even  though  it  was  shown  tbat  a  railroad  engineer  was  guilty  of  neg- 
ligence in  running  his  train  at  night  through  a  town  at  a  high  rate  of  spe^ 
and  in  failing  to  keep  a  proper  lookout,  a  judgment  against  the  railroad  com- 
pany for  killing  plaintiff's  horse  on  the  occasion  in  question  could  not  be  sus- 
tained in  the  absence  of  evidence  that  said  negligence  was  the  proximate  cause 
of  the  death  of  the  animal.  The  causal  connection  between  negligence  and  an 
injury  must  be  shown  by  evidence,  it  cannot  be  presumed. 

Appeal  from  the  County  Court  of  Wise  County.    Tried  below  before 
Hon.  C.  0.  Terrell. 

N»  E.  Lassiter,  Robert  Harrison  and  T.  J.  McMurray,  for  appel- 
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lant. — There  is  no  claim  in  the  pleading  of  negligence  in  respect  to 
the  headlight  of  the  engine,  and  there  is  nothing  in  the  statement 
of  the  plaintiff's  claim,  nor  in  his  pleading,  indicating  that  this  was 
to  be  an  issue  in  the  case,  and  nothing  to  support  or  allow  evidence 
that  the  headlight  was  defective.  The  court  erred  in  permitting  such 
testimony  in  this  condition  of  the  pleading.  Lantry  v.  Lowrie,  58  S. 
W.,  837;  De  La  Vergne  Refrigerator  Co.  v.  Stahl,  54  S.  W.,  41; 
Wallace  v.  Railway  Co.,  42  S.  W.,  865. 

The  court  erred  in  rendering  judgment  against  the  defendant  com- 
pany, and  in  overruling,  defendant  company's  motion  for  a  new  trial, 
because  the  judgment  is  contrary  to  the  law  and  the  evidence,  and 
unsupported  by  the  evidence  in  that  there  was  no  evidence  to  show 
that  the  defendant  was  guilty  of  negligence  which  caused  the  accident. 
Gulf,  C.  &  S.  F.  Ry.  V.  Ogg,  28  S.  W.,  348;  Gulf,  C.  &  S.  P.  Ry. 
V.  Blankenbeckler,  13  Texas  Civ.  App.,  249;  Gulf,  C.  &  S.  F.  Ry.  v. 
Anson,  101  Texas,  198;  Mahler  v.  Missouri,  K.  &  T.,  90  S.  W., 
206;  Texas  &  N.  0.  Ry.  v.  Langham,  95  S.  W.,  686;  Galveston,  H. 
&  S.  A.  Ry.  V.  Cassinelli,  78  S.  W.,  247;  St.  Louis  S.  W.  Ry.  v. 
Adams,  58  S.  W.,  1036. 

R.  E.  Carswell  and  Trabue  Carswell,  for  appellee. 

DUXKLIX,  Associate  Justice. — On  May  20,  1907,  a  mare  of  the 
market  value  of  one  hundred  and  fifty  dollars  belonging  to  T.  S. 
Latham  was  run  over  and  killed  by  a  passenger  train  of  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company  within  the  switch'  limits  and- 
depot  grounds  of  that  company  in  Newark,  a  town  of  about  five 
hundred  inhabitants  in  Wise  County.  The  company  was  sued  by  the 
owner  in  the  Justice  Court  for  the  loss  of  the  animal,  and  from  a 
judgment  there  rendered  in  his  favor  for  one  hundred  and  fifty 
dollars  the  defendant  appealed  to  the  County  Court,  which  court  also 
rendered  a  judgment  in  favor  of  plaintiff  for  one  hundred  and  fifty 
dollars,  and  from  the  latter  judgment  defendant'  has  appealed  to  this 
court. 

Plaintiff's  pleading  was  in  writing,  and,  following  an  allegation 
of  negligence  in  general  terms,  negligence  was  specially  pleaded  in 
the  following  language:  "That  defendant  was  grossly  negligent  in 
operating  said  train  at  an  excessive  rate  of  speed  and  failing  to  keep 
a  proper  lookout,  and  that  said  mare  was  killed  by  reason  of  defend- 
ant's said  negligence,"  and  tliere  was  a  further  allegation  that  the 
mare  was  worth  one  hundred  and  fifty  dollars. 

The  undisputed  testimony  sliows  that  the  accident  occurred  at 
night;  that  the  train  was  a  through  passenger  train  not  scheduled  to 
stop  at  Newark,  and  that  on  the  occasion  in  controversy  it  ran 
through  that  town  at  a  speed  of  thirty-five  or  forty  miles  per  hour. 
No  one  testified  to  seeing  the  animal  immediately  prior  to  the  acci- 
dent except  the  engineer  in  charge  of  the  engine.  His  testimony  upon 
that  issue  was  to  the  effect  that  he  saw  the  form  of  some  object, 
which  he  supposed  was  an  animal,  suddenly  dash  on  the  track  just 
ahead  of  the  engine;  that  he  felt  the  engine  run  over  it;  that  the 
animal  came  from  a  ravine  or  depression  in  the  right  of  way  and 
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that  he  did  not  sound  the  stock  alarm  for  the  reason  that  he  had  not 
time  to  do  so  after  he  saw  the  object  go  on  the  track.  He  further 
testified  that  he  was  leaning  out  of  the  cab  window  and  keeping  a 
diligent  lookout  ahead  of  the  engine  at  that  time  and  saw  no  other 
animal  on  the  track  on  that  occasion.  In  the  trial  court  plaintiff 
sought  to  discredit  the  testimony  of  the  engineer  above  referred  to, 
as  to  seeing  an  animal  suddenly  dash  on  the  track,  by  introducing 
in  evidence  his  written  report  of  the  accident  made  to  the  company 
shortly  after  it  occurred;  which  report  contains  no  statement  that 
the  engineer  saw  the  animal  at  all  and  is  subject  to  an  interpretation 
contrary  to  the  testimony  of  the  engineer  on  the  witness  stand.  If 
this  testimony  of  the  engineer  is  discredited,  as  contended  by  appellee 
in  his  brief,  then  we  have  no  proof  whatever  in  the  record  from  which 
to  conclude  that  anyone  saw  the  animal  immediately  prior  to  the 
accident. 

Plaintiff  introduced  proof  showing  that  the  engine  was  equipped 
with  an  oil  headlight  instead  of  an  electric  headlight.  Defendant 
objected  to  this  evidence  on  the  ground  that  it  was  at  variance  with 
plaintiff's  pleading,  and  to  the  admission  of  the  testimony  exception 
was  reserved.  In  his  brief  appellee  contends  that  this  testimony  was 
admissible  in  support  of  the  allegation  in  his  pleading  that  defendant 
failed  to  keep  a  proper  lookout,  but  we  think  that  the  admission  of 
the  testimony  was  error.  The  testimony  of  the  engineer  that  he  was 
keeping  a  diligent  lookout  aliead  at  the  time  of  the  accident  was  not 
contradicted  in  any  manner.  Some  of  the  witnesses  testified  that  the 
night  was  dark;  others  that  it  was  a  moonlight  night.  Defendant's 
track  was  not  fenced  at  the  place  of  the  accident,  but  in  his  brief 
appellee  admits  that  appellant  owed  no  duty  to  fence  it  at  that  lo- 
cality. 

The  facts  and  testimony  recited  above  are  substantially  all  the  evi- 
dence introduced  tending  to  sustain  the  plaintiff's  allegations  of  neg- 
ligence, and  appellant  insists  that  the  same  are  insufficient  to  support 
the  finding  of  negligence  by  the  court.  In  support  of  this  contention 
numerous  authorities  are  cited,  among  which  are:  Gulf,  C.  &  S.  F. 
Ry.  V.  Blankenbeckler,  13  Texas  Civ.  App.,  249 ;  Gulf,  C.  &  S.  F.  Ry. 
V.  Anson,  101  Texas,  198;  Galveston,  H.  &  S.  A.  Ry.  v.  Cassinelli,  78 
S.  W.,  247.  But  it  is  unnecessary  for  us  to  pass  upon  this  question, 
as  we  have  concluded  to  reverse  the  judgment  on  another  ground. 

The  trial  was  before  the  court  without  the  intervention  of  a  jury 
and  no  findings  of  fact  were  filed.  Assuming,  for  purposes  of  argu- 
ment, that  the  court  sustained  plaintiff's  allegations  of  negligence  in 
both  the  particulars  pleaded,  and  that  such  findings  were  supported 
by  the  testimony,  we  have  been  unable  to  find  any  evidence  in  the 
record  tending  to  show  that  such  negligence  was  the  proximate  cause 
of  the  accident  complained  of.  If  the  engineer  was  guilty  of  negli- 
gence in  running  the  train  at  the  speed  it  was  run,  or  if  he  failed  to 
keep  a  proper  lookout  and  in  such  failure  was  guilty  of  negligence, 
then  in  order  to  determine  that  such  negligence  was  the  proximate 
cause  of  the  accident  it  would  be  necessary  to  first  find  that  the 
animal  was  on  the  track  under  such  circumstances  as  would  support 
the  conclusion  that  the  accident  was  the  natural  and  probable  conse- 
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quence  of  such  negligence,  and  that  an  accident  of  that  character 
ought  reasonably  have  been  foreseen  as  such  a  consequence  in  the  light 
of  the  attending  circumstances.  (Texas  &  P.  Ry.  Co.  v.  Bigham,  90 
Texas,  23.)  Whether  there  was  any  causal  connection  between  the 
negligence  of  defendant  found  by  the  court  and  the  accident  is  left 
wholly  to  conjecture,  and  in  the  absence  of  evidence  to  support  it, 
such  a  connection  can  no  more  be  presumed  than  negligence  can  be 
presumed  without  proof  to  establish  it.  (Texas  &  P.  Ey.  v.  Shoe- 
maker, 98  Texas,  451.) 

No  evidence  appearing  in  the  record  to  support  the  finding  of  tlie 
court  that  the  negligence  found  was  the  proximate  cause  of  the  death 
of  the  animal,  the  judgment  of  the  trial  court  is  reversed  and  judg- 
ment is  here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


Qraoib  Lane  v.  R.  V.  Bell. 

Decided  January  9^  1000. 

1 . — ^lajunetloii — ^Bawdy  House — Desoription. 

In  a  petition  for  injunction  to  restrain  the  defendant  from  keeping  a 
bawdy  house,  the  house  was  described  as  "being  situated  in  the  town  of  G. 
on  the  north  side  of  West  Church  Street,  in  a  locality  generally  known  as 
Silver  City.''  It  was  further  alleged  that  plaintiff  was  unable  to  give  a  better 
description  of  the  house.  Held,  an  exception  to  the  petition  on  the  ground  that 
the  description  was  insufficient,  was  properly  overruled. 

2. — ^Injunction — ^Pleading — ^Proviso  in  Statute. 

Where  there  is  an  exception  embraced  in  the  enacting  clause  of  a  statute, 
one  suing  under  the  statute  must  in  his  pleading  negative  such  exception.  But 
a  proviso  contained  in  the  same  clause  or  in  a  subsequent  clause  of  a  statute 
is  a  matter  of  defense  and  need  not  be  negatived  by  the  plaintiff  seeking  relief 
given  by  the  statute.  This  rule  applied  in  a  suit  to  enjoin  the  keeping  of  a 
bawdy  house  under  arts.  362a  and  362b  of  the  Penal  Code.  (Gen.  Laws,  1907, 
p.  247.) 

8. — Same — Bawdy  Honses — Constitntionality  of  Statute. 

Article  362a,  Penal  Code,  providing  for  the  suppression  of  bawdy  houses 
by  injunction,  is  not  in  violation  of  art.  3,  sec.  35  of  the  Constitution  provid- 
ing that  no  bill  shall  contain  more  than  one  subject,  which  shall  be  expressed 
in  the  title.  The  fact  that  by  the  terms  of  the  title  of  the  Act  by  which  said 
article  was  incorporated  in  the  Code,  the  right  of  injunction  in  such  cases  is 
available  throughout  the  entire  State,  while  the  body  of  the  Act  excludes  its 
application  in  certain  cities  under  certain  contingencies,  does  not  render  the 
Act  repugnant  to  said  article  of  the  Constitution. 

4. — Same. 

The  Act  of  the  Thirtieth  Legislature  providing  for  the  suppression  of  bawdy 
houses  by  injunction,  is  not  violative  of  sec.  35,  art.  3,  of  the  Constitution,  on 
the  ground  that  "it  attempts  to  amend  at  the  same  time  the  criminal  laws  of 
the  State  and  the  civil  laws  of  the  State;  attempts  to  change  the  definition 
of  disorderly  houses;  to  establish  and  provide  a  punishment  for  the  offense 
of  procurer;  and  to  enlarge  the  limits  in  which  an  injunction  can  be  issued." 

Appeal  from  the   District  Court  of  Cooke   County.     Tried  below 
before  Hon.  Clem.  B.  Potter. 
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• 

Stuart  &  Bell,  for  appellant. — The  trial  court  erred  in  granting 
the  temporary  writ  of  injunction  herein  because  plaintiflPs  petition 
failed  to  state  that  the  house  in  which  it  was  alleged  appellant  was 
running  a  bawdy  house  was  not  situated  in  an  incorporated  city  or 
town  acting  under  a  special  charter  and  controlling  and  regulating 
bawds  and  bawdy  houses  by  an  ordinance  and  actually  confining  by 
ordinance  bawds  and  bawdy  houses  within  a  designated  district  of 
such  incorporated  town  or  city.  Art.  362a,  Penal  Code,  Acts  of  the 
Thirtieth  Legislature,  247-248;  Gillis  v.  Bosenheimer,  64  Texas,  245, 
246;  Martin  v.  Sykes,  25  Texas  Supp.,  198  to  199;  1  White  &  Wilson 
Civil  Cases,  section  992;  McGhee  Ir.  Ditch  Company  v.  Hudson,  85 
Texas,  593;  Nussbaum  v.  Bell  County,  97  Texas,  86;  CotuUa  v.  Burs- 
well,  54  S.  W.,  614;  City  of  Paris  v.  Sturgeon,  110  S.  W.,  bottom  of 
page  460,  top  of  page  461  (writ  of  error  denied  by  the  Supreme 
Court  in  this  case). 

As  appellee  sought  the  extraordinary  remedy  of  injunction  against 
appellant,  he  should  have  definitely  described  the  house  in  which 
appellant  was  alleged  to  be  conducting  a  bawdy  house.  Lewis  v. 
Hatton,  86  Texas,  535;  Phoenix  Assurance  Company  v.  Munger  Imp. 
C.  M.  Mfg.  Co.,  49  S.  W.,  274;  Mims  v.  Mitchell,  1  Texas,  443; 
Bivers  v.  Foote,  11  Texas,  670;  Caldwell  v.  Haley,  3  Texas,  317. 

That  portion  of  house  bill  No.  10  of  the  Thirtieth  Legislature  set 
out  on  pages  246  to  248  of  the  general  laws  of  said  Thirtieth  Legis- 
lature providing  for  the  issuance  of  an  injunction,  is  contrary  to  and 
violative  of  the  Fourteenth  Amendment  to  the  Constitution  of  tlie 
United  States  in  that  it  denies  the  right  to  sue  out  such  injunction 
to  the  citizen  of  an  incorporated  city  or  town,  acting  under  special 
charter,  controlling,  regulating  and  confining  within  a  designated 
district  by  ordinance,  bawds  and  bawdy  houses.  Therefore  the  trial 
court  erred  in  overruling  this  appellant^s  first  demurrer  to  appellee's 
petition.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Ellis,  165  U.  S.,  150;  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184  U.  S.,  557  to  559. 

Davis  dc  Thomason,  for  appellee. 

DUNKLIN,  Associate  Justice. — By  a  temporary  writ  of  injunc- 
tion issued  by  the  District  Court  of  Cooke  County,  Gracie  Lane  was 
restrained  from  using  a  certain  house  as  a  bawdy  house  or  for  pur- 
poses of  prostitution,  and  from  the  judgment  of  the  court  awarding 
such  writ  the  defendant  has  appealed  to  this  court.  B.  V.  Bell,  a 
citizen  of  Cooke  County,  was  plaintiff  in  the  suit  for  injunction, 
which  was  brought  under  and  by  virtue  of  articles  362a  and  362b, 
chapter  122,  pages  247-248,  Acts  ot  the  Thirtieth  Legislature,  which 
are  as  follows: 

"Article  362a.  The  habitual,  actual,  threatened  or  contemplated 
use  of  any  premises,  place,  building  or  part  thereof,  for  the  purpose 
of  keeping,  being  interested  in,  aiding  or  abetting  the  keeping  of  a 
bawdy  or  disorderly  house,  shall  be  enjoined  at  the  suit  of  either 
the  State  or  any  citizen  thereof.  Any  person  who  may  use,  or  who 
may  be  about  to  use,  or  who  may  aid  or  abet  any  other  person  in 
the  use  of  any  premises,  place  or  building  or  part  thereof,  may  be 
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made  a  party  defendant  in  such  suit;  provided,  that  the  provisions 
of  this  article  and  article  362b  shall  not  apply  to,  nor  be  so  construed 
as  to  interfere  with  the  control  and  regulation  of  bawds  and  bawdy 
houses  by  ordinances  of  incorporated  towns  and  cities  acting  under 
special  charters  and  where  the  same  are  actually  confined  by  ordinance 
of  such  city  within  a  designated  district  of  such  city. 

"Article  362b.  The  Attorney-General  and  the  several  district  and 
county  attorneys  shall  institute  and  prosecute  all  suits  that  said  At- 
torney-General or  such  district  or  county  attorney  may  deem  neces- 
sary to  enjoin  such  use;  provided,  that  such  suit  may  be  brought  and 
prosecuted  by  any  one  of  such  oflScers;  and  provided  further,  that 
nothing  in  the  above  proviso  contained  shall  prevent  such  injunction 
from  issuing  at  the  suit  of  any  citizen  of  this  State  who  may  sue  in 
his  own  name,  and  such  citizen  shall  not  be  required  to  show  that  he 
is  personally  injured  by  the  acts  complained  of,  and  the  procedure- 
in  all  cases  brought  hereunder  shall  be  the  same  as  in  other  suits  for 
injunction,  as  near  as  may  be;  provided,  that  when  tlie  suit  is 
brought  in  the  name  of  the  State  by  any  of  the  oflScers  aforesaid  the 
petition  for  injunction  need  not  be  verified." 

Plaintiff  alleged  in  his  petition  that  defendant  was  actually  and 
habitually  keeping  a  certain  house  as  a  bawdy  house  where  prostitutes 
were  permitted  to  resort  and  reside  for  the  purpose  of  plying  their 
vocation.  The  house  was  described  as  being  situated  in  the  town  of 
Gainesville,  on  the  north  side  of  West  Church  Street,  in  a  locality 
generally  known  as  Silver  City.  The  petition  contained  the  further 
allegation  that  plaintiff  was  unable  to  give  a  better  description  of  the 
house  than  that  which  has  been  given  abovei 

Appellant  has  assigned  error  to  the  action  of  the  trial  court  over- 
ruling her  special  exception  questioning  the  suflBciency  of  that  de- 
scription of  the  house.  We  think  there  was  no  error  in  this  ruling 
of  the  court  and  the  assignment  challenging  its  correctness  is  over- 
ruled. (6  Cyc,  209.)  The  petition  failed  to  allege  that  the  town 
of  Gainesville  was  not  an  incorporated  city  or  town  acting  under  a 
special  charter  assuming  by  ordinances  the  regulation  of  bawds  and 
bawdy  houses  and  confining  them  within  designated  districts  of  said 
city.  Defendant  specially  excepted  to  the  petition  on  the  ground  that 
it  should  have  negatived  the  existence  of  such  facts,  but  the  excep- 
tion was  overruled  by  the  trial  court.  The  proviso  in  article  362a 
above  quoted  in  express  terms  limits  the  general  scope  of  the  enacting 
clause  of  article  362a,  although  Chief  Justice  Conner  is  inclined  to 
hold  that  so  far  as  affecting  the  right  conferred  upon  the  citizen  to 
enjoin  a  bawdy  house  as  given  in  article  362a,  the  proviso  contained 
in  that  article  is  made  inapplicable  by  the  last  proviso  in  article  362b. 
In  support  of  this  special  exception  to  the  petition  appellant  has 
cited  many  authorities,  all  of  which  support  the  general  rule  of  plead- 
ing announced  in  Gillis  v.  Eosenheimer,  64  Texas,  246,  that  when 
an  injunction  is  sought  the  material  and  essential  elements  which 
entitle  the  pleader  to  the  relief  shall  be  so  certain  as  to  negative 
every  reasonable  inference  arising  from  the  facts  so  stated,  from 
which  it  might  be  deduced  that  he  might  not,  under  other  supposable 
facts  connected  with  the  subject,  thus  be  entitled  to  relief.     Accord-^ 
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ing  to  our  interpretation,  the  authorities  cited  by  appellant  go  no 
further  than  to  enforce  this  general  rule  of  pleading,  and  do  not  sus- 
tain the  exception  to  the  petition  now  under  discussion.  With  prac- 
tical unanimity  the  authorities  seem  to  hold  that  where  there  is  an 
exception  embraced  in  the  enacting  clause  of  a  statute,  the  plaintiff 
suing  under  the  statute  must  in  his  pleadmg  negative  such  exception. 
But  a  proviso  contained  in  the  same  clause  or  in  a  subsequent  clause 
of  the  statute  is  a  matter  of  defense  and  need  not  be  negatived  by 
the  plaintiff  seeking  relief  given  by  the  statute.  American  Digest, 
Century  edition,  vol.  39,  p.  1093,  citing  many  decisions,  among  them, 
Chicago,  B.  &  Q.  Ry.  v.  Carter,  20  111.  (10  Peck.),  390;  Ohio  &  M. 
Ry.  V.  Brown,  23  111.  (13  Peck.),  94;  Great  Western  Ry.  Co.  v. 
Hanks,  36  111.,  281;  Lvnch  v.  People,  16  Mich.,  472;  Osbum  v. 
Lovell,  36  Mich.,  246;  Faribault  v.  Hulett,  10  Minn.,  30;  Wilming- 
ton &  R.  Ry.  V.  Robeson,  27  N.  C,  391.  See  also  Tomlinson  v. 
Bainaka  (Sup.  Ct.  Indiana),  70  N.  E.  155. 

The  title  of  the  Act  above  mentioned  reads  as  follows:  "An  Act 
to  amend  article  359,  chapter  4,  title  10,  of  the  Penal  Code  of  the 
State  of  Texas,  defining  what  constitutes  a  bawdy  house  and  a  dis- 
orderly house,  so  as  to  include  any  assignation  house  and  any  house 
in  which  spirituous,  vinous  or  malt  liquors  are  sold  or  kept  for  sale 
without  having  first  obtained  a  license  under  the  laws  of  the  State 
to  retail  such  liquors;  also  adding  article  359a,  defining  the  offense 
of  procurer  and  providing  the  punishment  therefor;  also  to  amend 
articles  361  and  362,  chapter  4,  title  10,  of  the  Penal  Code  of  Texas, 
stating  who  shall  be  guilty  of  the  offense  of  keeping,  being  concerned 
in  keeping  or  permitting  to  be  kept,  a  bawdy  house  and  a  disorderly 
house,  and  prescribing  the  punishment  therefor;  also  by  adding 
articles  362a  and  362b,  to  prevent,  by  means  of  the  writ  of  injunc- 
tion at  the  suit  of  the  State  or  any  citizen  thereof,  the  habitual,  actual, 
contemplated  or  threatened  use  of  any  premises,  place,  building  or 
part  thereof,  for  the  purpose  of  keeping,  or  being  in  any  manner 
interested  or  responsible  for  the  keeping  of  a  bawdy  house  or  disor- 
derly house,  and  providing  suitable  fines  and  imprisonment  for  the 
violation  of  this  Act.^* 

Appellant^s  sixth  assignment  of  error  reads  as  follows:  *The  trial 
court  erred  in  overruling  this  appellant's  first  demurrer  to  plaintiff's 
petition  herein  because  that  part  of  House  Bill  No.  10,  passed  by 
the  Thirtieth  Legislature  and  set  forth  on  pages  246  to  248  of  the 
general  laws  of  said  Thirtieth  Legislature,  authorizing  the  issuance 
of  an  injunction,  is  invalid  because  the  caption  of  said  House  Bill 
No.  10  states  that  the  writ  of  injunction  may  issue  at  the  suit  of  the 
State  or  any  citizen  to  prevent  the  use  of  any  building,  while  article 
362a  of  said  bill  No.  10  provides  in  substance  that  such  injunction 
shall  not  issue  as  to  a  house  situated  in  an  incorporated  city  or  town 
acting  under  a  special  charter,  where  such  incorporated  city  or  town 
controls,  regulates  and  actually  confines  by  ordinance  within  a  des- 
ignated district  of  such  city,  bawds  and  bawdy  houses.  Therefore 
said  House  Bill  No.  10  so  far  as  its  provisions  concerning  the  issu- 
ance of  a  writ  of  injunction  are  concerned  is  violative  of  article  3, 
section  35  of  the  Constitution  of  this  State." 
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Article  3,  section  36,  of  the  Constitution  is  as  follows:  "Ifo  bill 
(except  general  appropriation  bills,  which  may  embrace  the  various 
subjects  and  accounts  for  and  on  account  of  which  moneys  are  ap- 
propriated) shall  contain  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title.  But  if  any  subject  shall  be  embraced  in  an  Act 
which  shall  not  be  expressed  in  the  title,  such  Act  shall  be  void  only 
as  to  so  much  thereof  as  shall. not  be  so  expressed." 

It  will  be  noted  t}iat  the  right  to  suppress  by  injunction  the  run- 
ning of  a  bawdy  house  is  expressly  mentioned  in  the  title,  and  we 
believe  that  the  correct  analysis  of  this  assignment  is  that  from  the 
title  it  appears  that  the  right  of  injunction  is  available  throughout 
the  ei\tire  State,  while  the  Act  excludes  its  application  in  certain 
cities  under  certain  contingencies,  and  that  therefore  the  Act  is 
repugnant  to  the  article  of  the  Constitution  cited.  We  fail  to  see 
how  the  fact  that  under  possible  contingencies  the  title  would  em- 
brace more  territory  than  the  Act  itself  would  render  the  Act  re- 
pugnant to  that  portion  of  the  article  of  the  Constitution  above 
quoted,  which  renders  void  any  subject  embraced  in  the  Act  which  is 
not  mentioned  in  the  title. 

Appellant's  eighth  assignment  is  as  follows:  "The  trial  court  erred 
in  overruling  this  appellant's  first  demurrer  to  appellee's  petition 
because  House  Bill  No.  10  of  the  Thirtieth  Legislature  set  out  on 
pages  246  to  248  of  the  general  laws  of  said  Thirtieth  Legislature, 
attempts  to  amend  at  the  same  time  the  criminal  laws  of  the  State 
and  the  civil  laws  of  the  State;  attempts  to  change  the  definition  of 
disorderly  houses;  to  establish  and  provide  a  punishment  for  the 
offense  of  procurer;  and  to  enlarge  the  limits  in  which  an  injunc- 
tion can  be  issued,  and  is,  therefore,  violative  of  section  35,  article  3, 
of  the  Constitution  of  this  State.'* 

The  suppression  of  the  procurer  is  certainly  germane  to  the  sup- 
pression of  the  bawdy  house  evil  at  which  the  Act  is  aimed,  and  the 
provisions  of  the  Act  providing  a  punishment  for  the  procurer  do 
not  constitute  a  subject  separate  and  distinct  from  the  main  subject 
within  the  meaning  of  the  article  of  the  Constitution  referred  to. 
The  Act  denounces  keeping  a  bawdy  house  an  offense  punishable  by 
fine  and  imprisonment,  and  also  provides  that  the  proprietor  of  the 
house  may  be  enjoined  from  maintaining  it;  in  other  words,  two 
methods  are  prescribed  for  suppressing  the  same  evil;  but  we  fail  to 
see  how  this  fact  would  render  the  Act  violative  of  the  constitutional 
inhibition  against  embracing  two  subjects  in  the  same  Act.  (Doep- 
penschmidt  v.  International  &  G.  N.  R.  R.  Co.,  100  Texas,  532;  Ex 
parte  Allison,  99  Texas,  455.) 

All  other  assignments  of  error  not  hereinbefore  discussed  have  been 
duly  considered  and  are  overruled,  and  the  judgment  of  the  trial 
court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Q.  W.  QoAB  V.  City  of  Bosenbero  et  al. 

Decided  January  11,  1009. 

1. — ^Bivers — ^Accretions — ^Municipal  Corporations. 

Gravel  deposited  on  the  banks  of  a  river  forming  an  accretion  to  the  abut- 
ting land  becomes  the  property  of  the  owner  of  the  land,  and  though  the  land 
be  situated  within  the  limits  of  an  incorporated  city,  such  city  is  without 
authority  to  prevent  its  removal  by  the  owner  unless  by  such  removal  the 
proper  use  of  the  streets  is  interfered  with  or  a  nuisance  is  thereby  created. 

2. — Same— Oravel  in  Biver  Beds. 

Gravel  accumulated  in  the  bed  of  a  river  which  is  the  boundary  of  an 
incorporated  city  may  be  removed  and  appropriated  by  any  one  so  long  as  he 
does  not  interfere  with  the  rights  of  others  in  the  gravel,  and  he  cannot  be 
restrained  at  the  suit  of  the  city  from  the  exercise  of  the  rights  (ommon  to 
him  and  other  citizens. 

8. — Ordinance — ^Injunction. 

An  ordinance  prohibiting  the  removal  of  gravel  which  had  become  an  ac- 
cretion to  land  abutting  on  a  river  and  gravel  accumulated  in  the  bed  of  the 
river  forming  the  boundary  of  the  city,  was  without  authoritv  and  void,  and 
its  attempted  enforcement  being  an  invasion  of  the  property  rights  of  the  owner 
of  the  land}  could  be  enjoined. 

4. — County  Attomeyi — ^Powers. 

Where  the  suit  involved  the  right  of  a  city  to  prevent  the  removal  of 
gravel  forming  accretions  and  accumulated  in  the  bed  of  a  river  forming  the 
boundary  of  the  city,  the  county  attorney  was  without  authority  under  his 
general  powers  to  make  the  State  and  county  parties. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
before  Hon.  Wells  Thompson. 

F.  X.  Joerger  and  Russell  &  Pearson,  for  appellant. 

H,  T,  McCdbe  and  W.  L,  Davidson,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  a  suit  for  injunction 
brought  by  the  appellant  against  the.  city  of  Rosenberg,  a  municipal 
corporation  in  Fort  Bend  County,  and  against  the  mayor,  board  of 
aldermen,  city  recorder  and  city  marshal  of  said  city,  to  restrain  said 
city  and  its  oflScers  from  interfering  with  him  in  his  removal  of  gravel 
from  land  owned  by  him  in  said  city  and  from  the  bed  of  the  Brazos 
River,  which  river  forms  the  northern  boundary  of  the  city,  and  from 
the  enforcement  or  attempted  enforcement  against  plaintiff  of  an 
ordinance  of  said  city  prohibiting  the  removal  of  said  gravel.  The 
substance  of  the  pleadings  and  a  summary  of  the  proceedings  in  the 
court  below  are  sufficiently  stated  in  appellant's  brief,  from  which  we 
copy  as  follows: 

"Plaintiff  alleged  that  he  was  the  owner  of  a  body  of  land  having 
as  its  northern  boundary  the  Brazos  River,  and  partly  within  the 
territorial  limits  of  said  city,  which  was  on  the  south  side  of  and 
near  said  river.  That  during  past  years  the  action  of  said  river 
had  caused  quantities  of  gravel  to  form  along  the  banks  of  the  river 
contiguous  to  said  limits  and  against  plaintiffs  land,  both  within  and 
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without  said  limits^  in  such  manner  as  to  form  an  accretion  thereto, 
and  that  gravel  had  also  formed  out  in  the  stream  near  his  land;  that 
the  gravel  against  and  a  part  of  his  land  was  his  property,  and  that 
elsewhere  was  the  property  of  anyone  yrho  chose  to  take  it.  That  the 
city  had  no  authority  of  any  kind  over  any  of  said  gravel;  that  none 
of  it  was  the  property  of  the  city,  and  none  of  it  within  its  jurisdic- 
tion. That  said  city  had  appropriated  much  of  said  gravel,  and 
claimed  to  own  and  control  it  all,  and  had  passed  an  ordinance  pro- 
hibiting anyone  from  taking  it;  had  prosecuted  and  arrested  people 
for  taking  it,  and  threatened  with  arrest  anyone  who  did  take  it,  and 
in  every  way  sought  to  intimidate  plaintiff  from  taking  it,  and  was 
threatening  him  and  interfering  with  him  in  many  ways  to  prevent 
his  taking  it.  That  plaintiff  was  under  contract  to  deliver  $500  worth 
of  said  gravel,  and  was  endeavoring  so  to  do,  and  he  prayed  for  an 
injunction  prohibiting  defendants  from  interfering  with  him  in  the 
removal  of  any  of  the  gravel,  and  also  that  said  ordinance  be  declared 
void. 

"The  petition  was  verified  and  plaintiff  made  oath  that  Hon.  Wells 
Thompson,  judge  of  the  District  Court  of  Fort  Bend  County,  was  not 
in  Port  Bend  County,  nor  in  the  district,  and  that  he  did  not  know 
where  he  was.  On  the  same  day,  November  1,  1908,  the  petition  was 
presented  to  Hon.  Norman  G.  Kittrell,  judge^  of  the  Sixty-first  Judi- 
cial District  of  Texas,  who  endorsed  his  fiat  thereon  as  follows :  The 
clerk  of  the  District  Court  of  Fort  Bend  County  will  issue  a  tempo- 
rary restraining  order  in  the  terms  as  prayed  for  upon  plaintiff  giving 
bond  in  the  sum  of  $250.  Said  order  to  remain  in  force  until  other- 
wise ordered  by  the  judge  of  the  Twenty-third  Judicial  District,  be- 
fore whom  this  writ  is  made  returnable,  and  when  heard  this  appli- 
cation will  be  treated  as  an  application  for  injunction.'  The  writs 
were  issued  next  day  (November  2,  1908,  the  legal  date  for  the  con- 
vening of  the  District  Court  of  Fort  Bend  County,  but  which  in 
point  of  fact  did  not  convene  until  November  4,  1908);  and  upon 
November  4,  1908,  the  defendants,  joined  by  twenty-one  citizens  of 
Rosenberg  and  purportedly  by  the  State  of  Texas  and  Fort  Bend 
County  (both  of  whom,  it  was  alleged,  appeared  by  W.  L.  Davidson, 
county  attorney  of  Fort  Bend  County,  who  also  represented  defend- 
ants), filed  a  document  containing,  among  other  things,  a  motion  to 
dissolve,  and  an  answer  and  cross-bill  for  injunction  against  plaintiff. 
The  motion  contained  general  demurrers  and  special  exceptions  to 
plaintiff's  petition. 

"The  answer  contained  a  general  denial;  statement  that  ^every  deed 
plaintiff  had  called  for  the  bank  of  the  Brazos  River;'  that  the  State 
had  long  since  declared  the  Brazos  a  navigable  stream;  that  they 
objected  to  plaintiff  taking  the  gravel  because  it  was  common  prop- 
erty; that  Fort  Bend  County  was  erecting  a  bridge  across  the  river 
near  the  city;  that  plaintiff  was  removing  gravel  and  shipping  it  to 
Galveston,  and  appropriating  it  to  his  private  benefit  when  it  was 
common  property;  that  such  removal  would  endanger  the  bridge;  that 
it  was  absolutely  necessary  to  have  an  injunction,  as  there  was  no 
statutory  remedy;  and  prayed  that  injunction  issue  restraining  plain- 
tiff from  removing  any  of  the  gravel.^" 


99 


220  Texas  Civil  Appeals  Reports,  Vol.  53.        [Jantuiri/, 

To  this  motion  to  dissolve  and  cross-bill  of  appellees  plaintiflE  filed 
general  and  special  exceptions,  all  of  which  were  overruled  by  the 
court.  He  also  filed  special  plea  denying  the  authority  of  W.  L. 
Davidson,  county  attorney  of  Fort  Bend  County,  to  intervene  for  said 
county  or  State  of  Texas. 

By  agreement  of  parties  the  cause  was  tried  on  the  5th  day  of 
November,  1908,  and  a  final  judgment  was  rendered  dissolving  the 
restraining  order  theretofore  granted  plaintiff,  except  as  to  the  gravel 
upon  plaintiff's  land  situated  without  the  limits  of  the  city  of  Rosen- 
berg, and  granting  an  injunction  in  favor  of  the  defendants  and 
interveners  perpetually  restraining  plaintiff  from  removing  any  gravel 
from  that  portion  of  his  land  situated  within  said  city  and  from  the 
bed  of  the  river  along  the  boundary  of  said  city. 

The  trial  court,  at  the  request  of  appellants,  filed  the  following 
conclusions  of  fact: 

**I  find  that  J.  W.  Goar  owns  a  body  of  land  in  the  Henry  Scott 
league  of  Fort  Bend  County,  and  that  said  body  of  land  has  as  its 
northern  boundary  the  Brazos  River. 

"2.  And  that  in  the  past  twenty  years  or  so  there  had  accumulated 
along  and  adjacent  to  Goar's  said  river  frontage  a  large  quantity  of 
gravel,  wliich  has  been  deposited  by  the  river  against  Goar^s  land  and 
to  a  height  of  several  feet  above  the  ordinary  level  of  the  river  and 
in  such  manner  as  to  form  a  part  of  the  bank,  of  same  along  Goar's 
land. 

"3.  I  find  that  the  city  of  Rosenberg  is  a  village  incorporated 
under  the  general  laws  relating  to  towns  and  villages  (title  18,  chapter 
2),  and  has  no  power  except  those  conferred  upon  it  by  such  general 
laws. 

"4.  The  territorial  limits  of  said  village  have  the  Brazos  River 
as  their  northern  boundary  and  includes  a  part  of  Goar's  said  land 
and  thus  said  accretions  are  partly  within  said  limits  and  partly 
without,  but  no  part  of  the  streets  or  other  city  property  are  on  Goar's 
land. 

"5.  There  is  no  testimony  as  to  what  effect,  if  any,  the  removal  of 
said  gravel  would  have  upon  the  streets  or  other  property  of  or  within 
said  town,  and  there  is  no  testimony  as  to  whether  or  not  such  re- 
moval would  constitute  a  nuisance,  and  no  testimony  as  to  any  effect 
such  removal  would  have  except  as  to  the  county  bridge,  which  is 
outside  of  the  city  limits,  and  therefore  I  make  no  finding  as  to  any 
such  effects,  if  any,  except  as  to  the  county  bridge,  and  I  find  that 
such  removal  would  not  affect  it  at  all. 

"6.  I  find  that  the  said  city  has  removed  and  appropriated  much 
of  the  gravel  out  of  the  same  formation,  but  lying  down  the  river  a 
short  distance  from  plaintiff's  land. 

"7.  I  find  that  the  city  has  passed  an  ordinance  prohibiting  the 
removal  of  gravel  from  the  river  within  the  city  limits. 

"8.  I  find  that  the  county  judge  nor  Commissioners'  Court  have 
authorized  the  county  attorney  to  appear  in  this  cause  or  make  the 
county  of  Fort  Bend  a  party  thereto. 

"9.  I  find  that  the  said  city  nor  anyone  else  have  ever  condemned 
said  gravel  or  paid  Goar  therefor." 
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We  shall  not  in  this  opinion  consider  in  detail  the  several  assign- 
ments of  error  presented  by  appellant.  We  think  it  clear  that  upon 
the  facts  found  the  trial  court  was  not  authorized  to  render  'a  judg- 
ment restraining  appellant  from  removing  the  gravel  from  any  of 
the  land  described  in  the  petition.  The  bank  of  gravel  which  had 
been  formed  as  an  accretion  to  appellant's  land  was  his  property,  and 
notwithstanding  the  fact  that  a  portion  of  such  accretion  was  in  the 
territorial  limits  of  the  city  of  Eosenberg,  said  city  had  no  authority 
to  prevent  its  removal,  unless  by  such  removal  the  proper  use  of  the 
streets  of  the  city  was  interfered  with  or  a  nuisance  was  thereby  cre- 
ated, and  the  court  expressly  finds  that  there  is  no  evidence  tending 
to  show  either  of  these  facts. 

Insofar  as  the  gravel  which  has  accumulated  in  the  bed  of  the  river 
is  concerned,  while  appellant  has  no  exclusive  right  to  remove  and 
appropriate  same,  he  has  equal  rights  with  other  citizens  therein,  and 
so  long  as  he  does  not  interfere  with  the  rights  of  others  in  said 
gravel  he  can  not  be  restrained  from  the  exercise  of  the  rights  com- 
mon to  him  and  other  citizens.  There  is  nothing  in  the  facts  found 
by  the  court  which  indicates  that  appellant  is  asserting  any  exclusive 
right  in  this  gravel,  or  in  any  way  interfering  with  the  rights  of  any 
other  citizen  therein.  The  court  finds  that  the  removaL  of  the  gravel 
by  appellant  in  no  way  endangers  the  safety  of  the  county  bridge, 
and  upon  this  finding,  if  the  county  of  Fort  Bend  had  authorized  the 
county  attorney  to  intervene  in  the  suit,  no  injunction  could  be 
granted  in  its  favor  upon  the  ground  alleged  in  the  pleading.  It 
is  clear,  however,  that  the  county  attorney  had  no  authority  to  make 
the  county  of  Fort  Bend,  nor  the  State  of  Texas,  a  party  to  this  suit, 
and  the  suit  as  to  them  should  have  been  abated  for  want  of  such 
authority.  (Looscan  v.  Harris  County,  58  Texas,  514.)  It  is 
equally  clear  that  the  citizens  of  Eosenberg  and  Fort  Bend. County 
who  made  themselves  parties  to  the  suit  failed  to  show  any  such  in- 
vasion of  their  rights  by  appellant  as  would  authorize  an  injunction 
in  their  favor. 

The  ordinance  of  the  city  of  Eosenberg  prohibiting  the  removal  of 
the  gravel  described  in  plaintiff's  petition  having  been  passed  without 
authority  on  the  part  of  the  city  council  of  said  city,  is  void,  and  its 
attempted  enforcement  being  an  invasion  of  the  property  rights  of 
appellant  can  be  enjoined.  (City  of  Austin  v.  Austin  City  Cemetery 
Association,  87  Texas,  330.) 

From  these  conclusions  it  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  facts  being  undisputed,  this  court 
will  prpceed  to  render  judgment  in  favor  of  appellant  perpetually 
enjoining  the  city  of  Eosenberg  and  the  officers  of  said  city  named  in 
the  plaintiff's  petition  from  in  any  way  interfering  with  plaintiff  in 
the  removal  by  him  of  the  gravel  upon  the  lands  described  in  his 
petition  or  in  the  bed  of  the  Brazos  Eiver,  or  from  attempting  to 
enforce  the  ordinance  of  said  city  forbidding  the  removal  of  said 
gravel,  and  dismissing  the  suit  of  the  citizens  of  Eosenberg  and 
Port  Bend  County  and  the  county  of  Fort  Bend  and  the  Stete  of 
Texas,  interveners  herein,  and  it  has  been  so  ordered. 

Reversed  and  rendered. 
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Western  Union  Telegraph  Company  v.  Ida  Ejbblb. 

Decided  January  12,  1009. 

1. — ^Tele^raph  Company — ^Heglierenee — ^Bnle  of  Damage. 

Special  damages  recoverable  for  negligent  delay  in  the  delivery  of  a  tele- 
gram are  limited  to  such  as  may  reasonably  be  presumed  to  have  been  in  the 
contemplation  of  both  the  parties  to  the  contract  at  the  time  it  was  made. 

2. — Death  Message — ^Insufflcient  Hotice. 

A  telegram  in  the  following  words,  to  wit:  "Come  at  once"  is  insufficient 
in  and  of  itself  to  charge  the  telegraph  company  with  notice  that  mental  dis- 
tress would  possibly  or  probably  result  to  the  addressee  from  a  failure  to 
promptly  transmit  and  deliver  the  message. 

3. — Same — ^Dnty  to  Inquire,  When. 

It  is  the  duty  of  a  telegraph  agent  to  make  inquiry  as  to  the  purpose  of 
a  telegram  only  when  the  general  nature  of  the  message  is  plainly  disclosed  by  its 
terms  or  otherwise,  and  some  collateral  fact,  such  as  the  relationship  of  the 
parties,  without  which  the  damages  claimed  would  not  likely  result,  is  not 
shown. 

4. — Same — ^Insufficient  Evidence. 

In  an  action  against  a  telegraph  company  for  damages  for  mental  suffer- 
ing resulting  from  negligent  delay  in  the  delivery  of  a  death  message,  evi- 
dence considered,  and  held  insufficient  to  charge  the  defendant  with  notice  of 
such  special  damages. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below 
before  Hon.  Gordon  Boone. 

Oeo.  H.  Fearons,  Lewis  &  Austin  and  Bean,  Humphrey  &  Powell, 
for  appellant. — Inasmuch  as  the  telegram  described  in  plaintiff's  peti- 
tion does  not  disclose  the  relationship  of  the  plaintiff  to  Frank  Kib- 
ble, nor  the  existence  or  serious  illness  of  such  person  as  Frank  Kib- 
ble, and  since  the  evidence  is  uncontradicted  that  no  extraneous  no- 
tice, and  no  notice  whatever,  was  given  to  the  defendant  (appellant) 
of  the  relationship  of  the  plaintiff  to  Frank  Kibble,  or  of  the  illness 
of  the  latter,  it  was  the  duty  of  the  trial  court  to  instruct  a^  verdict 
for  the  defendant,  as  requested.  Joske  v.  Irvine,  91  Texas,  581; 
Galveston,  H.  &  H.  By.  Co.  v.  Faber,  77  Texas,  153;  Western  U.  Tel. 
Co.  V.  Carter,  85  Texas,  580. 

The  use  of  the  words  contained  in  the  telegram  declared  on,  and 
the  request  made  for  its  immediate  transmission  and  delivery,  as  a 
matter  of  law,  constitute  no  evidence  to  put  the  defendant  upon  no- 
tice of  the  purpose  for  which  said  message  was  sent,  and  it  was  error 
in  the  trial  court  to  submit  to  the  jury,  as  an  issue  of  fact,  whether 
or  not  the  language  of  the  telegram  and  the  request  for  its  imme- 
diate transmission  charged  the  defendant  with  notice,  or  imposed  upon 
it  the  duty  to  make  further  inquiry,  with  reference  to  the  purpose 
for  which  said  telegram  was  being  sent.  Wood  v.  G.,  C.  &  S.  F. 
Ry.  Co.,  40  S.  W.,  24;  Hunnicutt  v.  State,  75  Texas,  233;  Houston 
E.  &  W.  T.  By.  Tel.  Co.  v.  Davidson,  39  S.  W.,  605;  Western  Union 
Tel.  Co.  V.  True,  106  S.  W.,  315. 

The  trial  court  erred  in  failing  and  refusing  to  set  aside  the  ver- 
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diet  and  judgment  rendered  in  this  cause,  because  the  verdict  and 
judgment  are  contrary  to  the  law,  and  are  wholly  unsupported  by 
the  evidence,  in  this:  There  was  no  evidence  offered  tending  to  give 
notice  or  to  charge  the  defendant  with  notice  of  the  relationship  be- 
tween the  plaintiff,  Who  was  named  in  the  telegram,  and  Frank  Kib- 
ble, who  was  not  named  in  the  telegram,  or  of  the  mental  suffering 
or  other  consequences  that  might  result  to  plaintiff  by  reason  of  the 
failure  promptly  to  transmit  and  deliver  said  message.  Western 
Union  Tel.  Co.  v.  Kirkpatrick,  76  Texas,  217;  Western  Union  Tel. 
Co.  V.  Carter,  85  Texas,  580;  Houston  E.  &  W.  T.  Ry.  Tel.  Co.  v. 
Davidson,  39  S.  W.,  605;  Western  Union  Tel.  Co.  v.  Linn,  87  Texas, 
7;  Western  Union  Tel.  Co.  v.  Luck,  41  S.  W.,  469;  Western  Union 
Tel.  Co.  V.  Kuykendall,  89  S.  W.,  965;  Western  Union  Tel.  Co.  v. 
Bell,  90  S.  W.,  714;  Western  Union  Tel.  Co.  v.  True,  106  S.  W.,  315. 

Haynes  Shannon,  for  appellee. — When  a  telegram  which  shows  its 
importance  on  its  face  is  offered  for  transmission  the  relation  of  all 
parties  concerned,  as  well  as  the  nature  of  the  dispatch,  need  not  be 
disclosed;  and  it  is  the  duty  of  the  telegraph  operator  receiving  an 
important  message  for  transmission,  if  he  desires  information  beyond 
the  face  of  the  message,  to  obtain  such  information  from  the  sender, 
and  if  he  does  not,  the  telegraph  company  is  chargeable  with  the  in- 
formation such  inquiry  of  the  sender  would  have  disclosed.  Western 
U.  Tel.  Co.  V.  Adams,  75  Texas,  531;  Western  U.  Tel.  Co.  v.  Turner, 
94  Texas,  304;  Western  U.  Tel.  Co.  v.  Carter,  85  Texas,  585;  Erie 
Tel.  Co.  V.  Grimes,  82  Texas,  89;  Western  U.  Tel.  Co.  v.  Feegles,  75 
Texas,  540;  Western  U.  Tel.  Co.  v.  Evans,  5  Texas  Civ.  App.,  55; 
Western  U.  Tel.  Co.  v.  Nagle  &  Winn,  11  Texas  Civ.  App.,  539; 
Western  U.  Tel.  Co.  v.  Johnson,  9  Texas  Civ.  App.,  49;  Western  U. 
Tel.  Co.  V.  Hale,  11  Texas  Civ.  App.,  79;  Western  U.  Tel.  Co.  v. 
Linn,  87  Texas,  7;  Mitchell  v.  Western  U.  Tel.  Co.,  5  Texas  Civ. 
App.,  527;  Western  U.  Tel.  Co.  v.  Cavin,  30  Texas  Civ.  App.,  152; 
Western  U.  Tel.  Co.  v.  Snow,  31  Civ.  App.,  275. 

REESE,  Associate  Justice. — This  is  a  suit  by  Id&  Kibble  against 
the  Western  Union  Telegraph  Company  to  recover  $2000  as  damages 
for  negligent  failure  to  transmit  and  deliver  a  telegraphic  message 
addressed  to  her.  It  is  alleged,  in  substance,  that  plaintiff^s  husband. 
Prank  Kibble,  was  dangerously  ill  at  the  home  of  his  mother,  Bettie 
Kibble,  in  Huntsville,  Texas,,  and  that  on  January  25,  1907,  the  said 
Bettie  Kibble  delivered  to  defendant's  agent  at  Huntsville  for  trans- 
mission and  delivery  to  plaintiff  at  Navasota,  Texas,  the  following 
message: 

^^Huntsville,  Texas,  January  25,  1907. 
*lda  Sims,  Colored,  Navasota,  Texas.     Come  at  once. 

^'Bettie  Kibble.'* 

That  the  purpose  of  this  message  was  to  require  plaintiff  to  come 
at  once  to  Huntsville  to  be  with  her  said  husband,  and  that  if  the 
message  had  been  promptly  delivered  she  could  and  would  have  gone 
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at  once  to  Huntsville  and  would  have  been  with  her  husband  before 
and  at  the  time  of  his  death,  which  occurred  on  January  28,  but 
that  by  reason  of  the  faihire  on  the  part  of  defendant  company  to 
promptly  deliver  the  message,  and  as  a  proximate  consequence  thereof 
she  was  deprived  of  the  opportunity  of  being  with  her  husband  dur- 
ing his  last  moments,  and  at  the  time  of  his  death,  by  reason  whereof 
she  suffered  great  mental  anguish.  It  was  alleged  that  while  plain- 
tiffs proper  name  was  Ida  Kibble,  she  was  well  known  in  Navasota 
by  the  name  of  Ida  Sims,  which  was  her  name  before  marriage. 
The  message  was  not  delivered  until  after  plaintiff's  return  to  Nava- 
sota from  Huntsville,  where  she  had  gone  upon  receipt  of  another 
message,  but  too  late  to  see  her  husband  alive. 

Upon  trial  with  a  jury  there  was  a  verdict  in  favor  of  plaintiff  for 
$750,  and  from  which  judgment,  its  motion  for  a  new  trial  having 
been  overruled,  defendant  prosecutes  this  appeal. 

The  negligence  of  appellant  in  failing  to  deliver  the  message  was 
abundantly  shown,  and  is  admitted  in  its  brief.  It  was  also  shown 
by  the  undisputed  evidence  that  if  reasonable 'diligence  had  been  used 
in  the  delivery  of  the  message  appellee  could  and  would  have  gone 
to  Huntsville  in  time  to  be  with  her  husband  at  least  two  days  be- 
fore, and  at  the  time  of,  his  death.  Appellant  defends  here  solely 
upon  the  ground  of  want  of  such  notice  to  it  of  the  purpose  of  the 
message  as  to  charge  it  with  the  damages  claimed  and  awarded,  and 
the  point  is  presented  by  appropriate  assignments  of  error  complain- 
ing of  the  refusal  of  charges  requested,  the  charge  of  the  court,  and 
the  action  of  the  court  in  overruling  its  motion  for  a  new  trial. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows: 
"In  this  case  the  telegram  sued  on  and  offered  in  evidence  does  not 
in  terms  disclose  its  importance,  and  is  wholly  insufficient  to  put  the 
defendant  upon  notice  of  the  purpose  for  which  the  same  was  sent, 
or  that  the  failure  on  its  part  to  promptly  deliver  the  same  would 
result  in  plaintiff's  being  unable  to  be  present  with  her  husband  in 
his  last  moments  and  at  his  death;  and  the  plaintiff  herein  has  failed 
to  show  by  the  evidence  that  any  other  notice  of  the  importance  of 
said  message,  or  the  purpose  of  the  sending  of  the  same,  or  the  conse- 
quences that  would  result  by  reason  of  tlie  failure  of  the  defendant 
promptly  to  transmit  and  deliver  the  same,  than  was  disclosed  by  the 
message  itself.  You  are  therefore  instructed  to  return  a  verdict  in 
favor  of  the  defendant."  And  also  requested  peremptory  charge  to 
find  for  defendant,  both  of  which  were  refused. 

The  court  charged  the  jury:  "If  you  believe  from  a  preponderance 
of  the  evidence  that  the  defendant  company,  its  servants  and  em- 
ployes, by  the  use  of  the  words  contained  in  said  telegram,  and  the 
request  made  for  its  immediate  transmission,  were  put  upon  such 
notice  as  to  the  purpose  of  such  message  as  would  have  caused  a 
person  of  ordinary  prudence  to  make  further  inquiry  as  to  the  pur- 
pose of  said  message;  and  if  you  further  believe  by  a  preponderance 
of  the  evidence  that  after  the  message  reached  Navasota  the  said  de- 
fendant company,  its  servants  and  employes,  were  guilty  of  negli- 
gence in  not  making  delivery  of  such  message  to  plaintiff,  and  you 
further  believe  that  but  for  such  negligence,  if  any,  they  would  have 
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made  delivery  of  said  message  to  plaintiff,  and  that  plaintiff  could 
and  would  have  gone  to  Huntsville  and  have  been  at  the  bedside  of 
her  husband  before  his  death  and  been  with  him  at  said  time,  you 
will  find  for  plaintiff. 

"On  the  other  hand,  if  you  do  not  ^believe  from  a  preponderance 
of  the  evidence  that  the  words  in  the  message  and  the  request  of  the 
sender  of  the  message  were  suflScient  to  put  a  person  of  ordinary  pru- 
dence upon  inquiry  as  to  the  purpose  of  said  message,  you  will  find 
for  the  defendant." 

The  refusal  of  the  requested  instructions  and  the  giving  of  the 
charges  copied  above  are  made  the  basis  of  assignments  of  error  from 
one  to  five. 

Outside  of  the  terms  of  the  message  it  was  shown  that  when  it 
was  presented  to  the  agent  he  was  requested  to  send  it  at  once.  No 
information  of  the  subject  of  the  message  was  given  to  the  agent, 
further  than  such  as  was  to  be  gained  from  the  message  itself.  The 
request  to  send  it  at  once  added  nothing  to  what  was  contained  in 
the  face  of  the  message,  so  we  have  nothing  except  the  language  of 
the  message,  by  which  appellant  was  advised  that  the  addressee  was 
requested  to  "come  at  once"  to  Huntsville.  This  was  insufiBcient  to 
inform  appellant  that  mental  distress  of  any  character  whatever  would 
probably  or  possibly  result  to  appellee  from  failure  to  promptly  trans- 
mit and  deliver  the  message.  With  regard  to  the  rule  in  such  cases 
it  is  said  in  Ikard  v.  Western  U.  Tel.  Co.,  22  S.  W.,  534,  "It  is 
too  well  settled  to  require  citation  of  authorities  that  the  special 
damages  recoverable  in  actions  of  this  character  are  limited  to  such 
as  may  reasonably  be  presumed  to  have  been  in  contemplation  of  the 
parties  at  the  time  the  contract  was  made."  As  said  by  Justice 
Williams,  of  this  court,  in  Western  U.  Tel.  Co.  v.  Kerr,  4  Texas  Civ. 
App.,  286,  "Our  Supreme  Court  in  this  class  of  cases  has  restricted 
the  damages  recoverable  to  such  as  were  within  the  contemplation 
of  the  parties.  The  rule  thus  enforced  is  a  conservative  one,  in- 
tended to  leave  it  within  the  power  of  parties  making  contract  to 
form  some  estimate  of  the  consequence  of  the  failure  to  perform." 

"The  rule  of  damages  recoverable  for  the  nondelivery  of  a  tele- 
graph message  is  the  natural  and  necessary  consequences  of  the  breach 
of  the  contract  as  contemplated  by  the  parties."  (Western  U.  Tel. 
Co.  V.  Smith,  26  S.  W.,  216.)  Not  as  contemplated  by  one  of  the 
parties,  but  as  contemplated  by  both  parties.  We  think  this  is  in 
accord  with  the  settled  law  as  laid  down  by  our  Supreme  Court. 
(Western  U.  Tel.  Co.  v.  Sheffield,  71  Texas,  574;  Daniel  v.  Western 
U.  Tel.  Co.,  61  Texas,  452;  Western  U.  Tel.  Co.  v.  Brown,  71  Texas, 
724;  Western  U.  Tel.  Co.  v.  Linn,  87  Texas,  7;  Western  IT.  Tel.  Co. 
V.  Luck,  91  Texas,  178;  Western  U.  Tel.  Co.  v.  Kuykendall,  99  Texas, 
323;  Western  U.  Tel.  Co.  v.  Carter,  85  Texas,  580;  Western  U.  Tel. 
Co.  V.  True,  101  Texas,  236;  27  Am.  &  Eng.  Ency.  of  Law,  1064; 
Kennon  v.  Western  U.  Tel.  Co.,  126  N.  C,  232.) 

There  is  a  statement  in  the  Ency.  of  Law  cited,  on  page  1065,  to 
the  effect  that  a  message  to  "come  at  once"  is  sufficient  to  charge  the 
company  with  notice  of  mental  suffering  likely  to  result  from  delay 
Vol.  LIII  Civil— 16. 
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in  delivery.  An  investigation  of  the  authorities  cited  in  the  note, 
however,  discloses  that  in  every  case  cited  there  was  a  distinct  state- 
ment in  the  message  showing  that  it  related  to  sickness  or  death  or 
some  kindred  subject.  The  following  Texas  cases  are  cited  in  sup- 
port of  the  text:  Western  U.  Tel:  Co.  v.  May,  8  Texas  Civ.  App., 
176;  Western  U.  Tel.  Co.  v.  Randies,  34  S.  W.,  447;  Western  U. 
Tel.  Co.  V.  Kinsley,  8  Texas  Civ.  App.,  527;  Western  TJ.  Tel.  Co. 
V.  De  Jarles,  8  Texas  Civ.  App.,  109;  Southwestern  Tel.  &  Tel.  Co. 
V.  Taylor,  26  Texas  Civ.  App.,  79;  Western  TJ.  Tel.  Co.  v.  Sweetman, 
19  Texas  Civ.  App.,  435. 

The  message  itself  and  the  request  to  hasten  its  transmission  gave 
to  appellant's  agent  at  Huntsville  not  the  slightest  hint  of  its  pur- 
pose as  connected  with  the  dangerous  illness  of  appellee's  husband. 
So  far  as  the  agent  was  informed,  her  immediate  presence  was  de- 
sired in  Huntsville  for  some  purpose,  but  whether  for  business  or 
pleasure  or  to  attend  some  sacred  duty  to  some  one,  the  message  gave 
him  no  intimation.  How  then  can  it  be  said  that  it  could  reasonably 
have  been  within  his  contemplation,  as  the  representative  of  appel- 
lant, that  delay  in  transmission  and  delivery  of  the  message  would 
result  in  depriving  appellant  of  the  opportunity  of  being  at  the  bed- 
side of  her  sick  husband,  and  attending  him  during  his  last  hours, 
with  the  resultant  consequences  in  the  way  of  mental  suffering?  If 
such  be  the  rule,  then  it  would  necessarily  and  logically  follow  that 
if,  instead  of  the  illness  of  her  husband,  some  important  business 
matter  had  required  appellee's  immediate  presence  in  Huntsville, 
appellant  would  have  been  liable  for  the  natural  and  reasonable  con- 
sequences of  the  failure  to  deliver  the  message  in  the  way  of  the  loss 
of  a  profitable  bargain  or  any  other  financial  or  business  loss.  Appel- 
lant had  as  much  right  to  assume  that  such  consequences  would  result 
as  those  that  actually  did  result.  No  case  that  we  have  found,  cer- 
tainly none  of  those  cited  by  appellee,  go  to  this  length. 

But  it  is  insisted,  and  the  charge  of  the  court  goes  upon  this  theory, 
that  the  message  apprized  appellant's  agent  that  appellee's  iYnmediate 
presence  in  Huntsville  was  required  for  some  purpose  and  that  it 
was  his  duty  to  inquire  as  to  the  purpose,  and  that  appellant  is  af- 
fected with  notice  of  whatever  might  have  been  learned  by  such  in- 
quiry. Certain  expressions  in  the  opinion  in  Western  TJ.  Tel.  Co.  v. 
Adams,  75  Texas,  531,  and  other  cases  are  relied  upon  to  support  this 
contention,  but  we  do  not  think  that  they  go  to  that  extent.  (West- 
em  TJ.  Tel.  Co.  V.  Cavin,  30  Texas  Civ.  App.,  152;  Western  TJ.  Tel. 
Co.  V.  Snow,  31  Texas  Civ.  App.,  275.)  Such  duty  is  required  when 
the  general  nature  of  the  message  is  plainly  disclosed  by  its  terms 
or  otherwise,  and  some  collateral  fact,  such  as  the  relationship  of 
the  parties,  without  which  the  damages  claimed  would  not  likely 
result,  is  not  shown.  In  all  the  cases  referred  to  in  support  of  this 
proposition  the  general  nature  of  the  message  was  disclosed  either  by 
its  terms  or  by  information  given  to  the  agent  at  the  time,  as  in  the 
case  of  Cavin,  supra.  We  think  that  it  is  only  in  such  cases  that  it  is 
the  duty  of  the  agent  to  make  inquiry,  and  that  the  telegraph  com- 
pany would  be  affected  with  notice  of  what  would  be  learned  by  such 
inquiry.     (Houston  E.  &  W.  T.  Ry.  Tel.  Co.  v.  Davidson,  16  Texaa 
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Civ.  App.,  334.)  The  rule  contended  for  by  the  appellee^  and  adopted 
by  the  court  would  make  a  telegraph  company  liable  for  all  of  the 
damages  proximately  resulting  from  the  negligent  failure  to  deliver 
any  sort  of  message  unless  upon  its  face  it  appeared  that  such  dam- 
ages would  not  probably  result,  and  would  destroy  the  rule  limiting 
the  damages  to  such  as  were  in  contemplation  of  the  parties  as  likely 
to  result  from  negligence  in  transmission  and  delivery. 

There  being  nothing  in  the  face  of  the  message  which  put  upon 
appellant  the  duty  to  inquire  as  to  its  purpose,  it  can  only  be  liable 
for  such  damages  as  could  have  been  reasonably  anticipated  from  the 
terms  of  the  message  as  likely  to  result  from  the  delay  in  its  trans- 
mission and  delivery.  This  did  not  and  could  not  be  held  to  include 
the  damages  here  sued  for  resulting  from  the  mental  distress  of  ap- 
pellee. 

The  court  should  have  instructed  the  jury  to  return  a  verdict  for 
appellant  as  to  the  damages  claimed  for  mental  anguish.  The  record 
indicates  that  no  other  and  further  evidence  could  be  had  upon  an- 
other trial  of  notice  to  appellant's  agent  of  the  subject  of  the  message 
or  its  purpose.  The  judgment  of  the  District  Court,  therefore,  as  to 
the  damages  for  mental  suffering  is  reversed  and  judgment  here  ren- 
dered for  appellant.  Under  the  allegations  and  piroof  and  under  her 
prayer  for  general  relief  appellee  is  entitled  to  recover  the  cost  of  the 
message,  amounting  to  twenty-five  cents,  and  as  to  that  amount  and 
the  costs  of  the  District  Court  the  judgment  is  reformed  and  aflSrmed. 
The  costs  of  the  appeal  will  be  adjudged  against  the  appellee.  Let 
the  judgment  be  so  entered. 

Reversed  and  rendered  in  part. 
Reformed  and  affirmed  in  part. 

Writ  of  error  refused. 


S.  W.  Slatden  &  Company  v.  M.  Palmo*  j 

Decided  January  13,  1909. 

1. — Conditional  Lease— Sale  of  Land. 

A  contract  releasing  P.  from  liability  on  previous  transactions  was  con- 
ditioned on  his  making  sale  of  a  certain  farm  to  R.  The  farm  was  sold  under 
a  trust  deed  to  satisfy  an  incumbrance,  and  being  bought  by  S.  was  sold  by 
him  to  R.  In  the  absence  of  evidence  that  such  sale  was  made  at  the  instance 
of  P.  for  the  purpose  of  carrying  out  his  contract  with  R.  or  that  P.  adopted 
and  ratified  such  sale  to  R.  through  the  trustee  and  S.,  no  release  of  his  lia- 
bility was  effected  by  such  transactions. 

%. — Contract — ^Partnership. 

A  contract  purporting  to  be  by  a  partnership  and  to  be  signed  by  a  mem- 
ber of  the  firm,  providing  for  a  conveyance  of  land  to  a  member  not  signing 
it  or  to  such  person  as  he  should  direct,  for  a  consideration  to  be  secured  by 
vendor's  lien  notes  or  his. personal  note,  could  not  be  construed  as  a  mere  prop- 
osition or  option  to  be  submitted  to  and  approved  by  him  before  it  became 
binding. 

3. — ^Agency — ^Ratification. 

Under  a  contract  by.  which  land  was  to  be  conveyed  to  S.  or  such  person 


228  Texas  Civil  Appeals  Reports,  Vol.  53.         {January, 

as  he  should  direct,  the  designation  of  the  grantee  could  be  made  by  S.  by  an 
agent;  but  the  ratification  of  such  contract  so  as  to  bind  8.  who  had  not  signed 
it,  if  made  by  an  agent,  must  be  by  one  having  specific  authority  to  ratify. 

4. — Partaenhip— Contract — Conveyanee  of  Land. 

A  contract  in  the  name  of  a  partnership  and  binding  them  to  convey  land 
was  ineffective  as  to  partners  not  signing  it,  where  the  business  of  the  firm 
was  discounting  commercial  paper  and  loaning  money,  but  not  the  buying  or 
selling  of  land. 


5.- 

A  contract  by  one  partner  in  the  name  of  the  firm  by  which  it  was  re- , 
leased  from  no  existing  obligation,  but  assumed  others,  and  which   involved 
the  purchase  of  land  and  conveyance  of  land  by  the  firm,  was  not  binding  upon 
partners  not  signing  or  personally  ratifying  it. 

6. — ^Evldenoe— Pleading  in  Another  Suit. 

In  proof  of  the  fact  that  a  certain  person  was  a  member  of  a  defendant 
partnership,  the  pleadings  in  a  suit  against  such  firm  by  a  third  party,  charg- 
ing him  as  a  member,  and  the  answer,  containing  a  general  denial  but  no 
sworn  plea  denying  the  partnership  as  alleged,  were  not  admissible.  The  rule 
takinff  such  partnership  as  admitted  unless  denied  by  verified  plea  applied 
only  for  the  purpose  of  that  case. 

7. — ^Evidenee— IrrelOTEnt  Transaction. 

Proof  that  defendant  had  wrongfully  converted  property  in  a  transaction 
not  in  issue  in  the  case,  of  allegations  in  actions  by  other  parties  charging 
defendant  with  wrong,  and  of  transactions  with  third  parties,  held  immaterial 
and  prejudicial. 

8. — Heasure  of  Damages — Charge. 

Instructions  as  to  measure  of  damages  for  breach  of  contract  held  erroneous. 

9. — ^Damages — ^Verdict. 

A  verdict  which  finds  damages  at  the  rate  of  $5  per  acre  for  failure  to 
convey  land,  is  insufficient  without  specifying  its  acreage.  The  court  cannot 
look  to  the  evidence,  though  undisputed,  to  complete  the  verdict. 

Appeal  from  the  Dktriet  Court  of  McLennan  County.  Tried  be^ 
low  before  Hon.   Marshall  Surratt. 

Clarle  &  Clark,  D.  C.  Bolinger,  W.  B.  Carrington  and  Eugene  Wil- 
liams, for  appellants. — As  the  purchase  of  land  and  the  settlement 
of  S.  W.  Slayden's  shortage  claims  were  not  within  the  scope  or  ap- 
parent scope  of  the  partnership  business,  the  court  should  have  given 
the  requested  charge  and  instructed  the  jury  to  find  for  appellants. 
Faij-es  v.  Ross,  18  S.  W.,  418;  Brown  v.  Watson,  72  Texas,  216; 
Cushing  V.  Smith,  43  Texas,  261;  Wallis  v.  Wood,  7  S.  W.,  854; 
Grabenheimer  v.  Rindskoff,  64  Texasj  49;  Burrows  v.  Grover,  41  S. 
W.,  822;  Beatty  v.  Bulger,  28  Texas  Civ.  App.,  117. 

While  T.  B.  Slayden,  if  a  member  of  the  partnership,  would  have 
had  the  right  to  bind  the  partnership  within  the  scope  of  the  business 
of  banking  and  making  mortgage  loans  and  in  protecting  the  part- 
nership against  the  balance  due  on  the  Johnson  farm  mortgage  if 
the  partnership  had  assumed  this  balance,  by  taking  a  conveyance  of 
the  farm  in  full  or  part  satisfaction  of  such  balance,  he  had  not  the 
right  to  create  an  independent  primary  liability  to  pay  such  balance. 
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Lee  V.  Hamilton,  12  Texas,  418-419;  Faires  v.  Ross,  18  S.  W.,  418; 
Beatty  v.  Bulger,  28  Texas  Civ.  App.,  117;  Kandall  v.  Meredith,  76 
Texas,  682;  22  Cyc,  148,  157. 

Second  proposition,  thirty-ninth  assignment. — The  measure  of 
Palmo's  damage  was  not  the  value  of  the  vendor  lien  notes,  or  Slay- 
den's  individual  note,  but  the  difference  between  tlie  price  to  be  paid 
Pahuo  if  the  paper  of  November  23,  1897,  was  binding  upon  appel- 
lants, which  is  not  admitted  but  denied,  and  the  value  of  the  prop- 
erty Palmo  therein  obligated  himself  to  deliver  thereunder. 

Statement. — The  612  acres  is  shown  by  the  testimony  to  have  been 
of  the  value  of  $15,000  November  23,  1897;  six  of  the  mules  were 
of  the  value  of  $600;  there  was  other  personal  property  to  be  deliv- 
ered by  Palmo  under  the  contract,  reasonably  of  the  value  of  $1,000, 
aggregating  over  $16,600.  The  purchase  price  was  tlie  estimated  bal- 
ance of  $9,000  due  on  the  mortgage,  $6,000  vendor  lien  notes  or 
Slayden's  note,  and  the  fifty  acres  of  Rockport  property,  valued  by 
the  jury  at  $250,  aggregating  $15,250.  The  court  charged  the  jury, 
if  they  found  for  Palmo,  to  return  a  verdict  for  $6,000  and  the  value 
of  the  Rockport  fifty  acres  of  land.  Monroe  v.  South,  64  S.  W., 
1014;  Kempner  v.  Heidenheimer,  65  Texas,  587. 

Richard  L  Munroe  and  J.  R.  Downs,  for  appellee.^^There  were 
facts  in  evidence  which  support  the  finding  that  the  contract  was 
within  the  scope  of  the  partnership  business,  not  only  on  the  ground 
that  the  firm  was  bound  on  the  $23,500  mortgage,  but  also  on  the 
ground  that  it  was  bound  on  S.  W.  Slayden's  warranty  of  title,  and 
that  the  whole  transaction  with  Palmo  was  a  partnership  matter 
within  th6  scope  of  its  business.  All  circumstances  of  the  acquisition 
of  land  (or  the  making  of  a  debt)  must  be  looked  to  to  determine 
whether  it  is  a  partnership  debt  or  property.  Williams  v.  Mver,  64 
S.  W.,  68-69;  Schneider  v.  Sansom,  62  Texas,  202;  Johnson  v.  Rob- 
inson, 68  Texas,  402. 

The  contract  being  within  the  scope  of  the  business,  Bailey  Slayden, 
though  not  a  partner  inter  se,  was  authorized  to  bind  the  firm,  under 
the  circumstances  shown  by  the  evidence.  Slayden  v.  Palmo,  90  S. 
W.,  908,  100  Texas,  13. 

As  a  question  of  law  it  is  within  the  scope  of  every  partnership 
business  to  pay  its  debts.  ,  The  court^s  charge  does  limit  the  implied 
authority  of  a  partner  to  pay  its  debts  as  narrowly  as  the  law  re- 
quires.    Sclmeider  v.   Sansom,  62  Texas,  202. 

First  counter-proposition  under  the  thirty-ninth  assignment. — 
Plaintiff  did  not  sue  for  the  breach  of  a  contract  of  sale,  but  to  en- 
force the  contract  sued  upon,  which  was  an  agreement  by  defendants 
to  pay  plaintiff  $6,000  in  vendor's  lien  notes. 

KEY,  Associate  Justice. — This  case  has  been  on  appeal  once  be- 
fore, and  will  be  found  reported  in  90  S.  W.,  908  and  100  Texas,  13. 
M.  Palmo  instituted  tlie  suit  against  S.  W.  and  T.  B.  Slayden  and 
Ozias  Bailey,  seeking  to  recover  for  the  breach  of  a  written  contract. 
T.  B.  Slayden  died,  leaving  S.  W.  Slayden  and  Ozias  Bailey  as  the 
only  defendants.     The  contract  sued  on  reads  as  follows: 
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"S.  W.  Slayden  &  Co.,  composed  of  S.  W.  Slayden,  0.  Bailey  and 
T.  B.  Slayden,  Waco,  Texas,  November  23^  1897.  This  contract  shows 
that  M.  Palmo  agrees  to  deed  the  Brazos  Plantation  farm  to  S.  W. 
Slayden,  or  to  whom  S.  W.  Slayden  may  direct,  in  consideration  of 
$6000  in  vendor  lien  notes,  to  be  approved  by  ^i.  Palmo  or  the  note 
of  S.  W.  Slayden  for  said  amount,  the  purchaser  of  said  Brazos  Plan- 
tation farm  assuming  the  mortgage  on  said  farm,  on  which  is  a  bal- 
ance due  of  about  $9000.  With  the  farm  is  included  all  stock  except 
one  pair  of  mares,  and  all  farm  implements,  wagons  and  vehicles, 
except  one  buggy  and  cotton  seed  suflBcient  to  plant  the  farm  next 
year,  and  all  corn  and  hay,  household  and  kitchen  furniture  is  also 
excepted,  as  well  as  the  cotton  now  on  the  farm.  In  addition  to  the 
$9000  in  notes  the  said  Palmo  is  to  be  released  from  payment  his 
account  with  S.  W.  Slayden  &  Co." 

(Signed)  Mi.    Palmo, 

S.   W.    Slayden  &   Co., 
Per  T.  B.  Slayden. 

''It  is  also  understood  that  Palmo  is  to  have  the  fifty  acres  of  land 
in  Eockport,  once  owned  by  him." 

The  plaintiflE  charged  in  his  petition  that  the  three  original  de- 
fendants were  partners  at  the  time  the  contract  was  made;  that  he 
had  performed  his  part  of  the  contract  by  executing  a  deed  at  the  in- 
stance of  the  defendants  to  one  John  Baade,"  conveying  to  him  the 
plaintiflE^s  equity  in  the  tract  of  land  described  in  the  contract  as  the 
Brazos  Plantation  farm.  It  was  also  alleged  that  the  defendants  liad 
breached  the  contract  by  refusing  to  deliver  to  the  plaintiff  $6000 
worth  of  vendor's  lien  notes,  or  the  note  of  S.  W.  Slayden  for  tliat 
amount,  and  had  failed  to  convey  or  cause  to  be  conveyed  to  him  the 
fifty  acres  of  land  in  Rockport,  referred  to  in  the  contract,  and  al- 
leged to  be  of  the  value  of  $2000. 

The  petition  also  contained  averments,  whereby  it  was  sought  to 
recover  from  the  defendants  on  account  of  an  alleged  conversion  of 
twenty-five  bales  of  cotton,  but  the  court  sustained  a  special  excep- 
tion to  that  branch  of  the  plaintiff's  case,  and  that  ruling  is  not  com- 
plained of  in  this  court. 

The  answer  of  the  defendants  embraced  a  general  demurrer,  a 
special  exception,  a  general  denial  and  a  voluminous  special  plea, 
the  particulars  of  which  need  not  be  here  stated  furthef  than  to  say 
that  it  included  a  specific  denial  of  the  plaintiff's  charge  that  T.  B. 
Slayden  was  a  member  of  the  firm  of  S.  W.  Slayden  &  Co.  That 
plea  was  duly  verified  as  required  by  statute.  The  plaintiff  filed  a 
supplemental  petition  and,  among  other  matters,  alleged  that  if  T.  B. 
Slayden  was  not,  in  fact,  a  member  of  the  firm  of  S.  W.  Slayden  & 
Co.,  that  the  latter  had  held  him  out  as  such  in  such  manner  as  to 
authorize  the  plaintiff  to  deal  with  him  as  a  member  of  the  firm. 

The  last  trial  was  before  the  court  and  a  jury,  and  resulted  in  a 
verdict,  which  reads  as  follows:  "We,  the  jury,  find  for  plaintiff  the 
sum  of  $6000  and  the  Rockport  land  at  $5  per  acre  with  six  percent 
interest  per  annum  from  November  23,  1897,  on  both  amounts  up  to 
present  date.     (Signed)   J.  Ivey  McClain,  Foreman."     After  receiv- 
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ing  the  verdict  the  court  rendered  judgment  for  the  plaintiff  against 
the  firm  of  S.  W.  Slayden  &  Co.  and  against  S.  W.  Slayden  and  0. 
Bailey  individually  for  the  sum  of  $9833.33,  and  the  defendants  have 
appealed  the  case  to  this  court  and  presented  it  upon  forty-one  assign- 
ments of  error  in  a  brief  containing  214  printed  pages. 

The  case  has  been  given  careful  consideration,  and  the  conclusion 
reached  that  the  judgment  must  be  reversed.  It  is  not  necessary, 
nor  shall  we  attempt,  to  consider  in  detail  the  various  assignments 
of  error,  and  it  is  sufficient  to  say  that,  with  one  exception  hereafter 
noted,  the  errors  pointed  out  are  suflSciently  presented  in  appellant's 
brief. 

In  1894  the  plaintiff  Palmo  owned  and  was  running  what  was 
known  as  the  Hotel  Palmo  in  the  city  of  Waco,  and  fifty  acres  of 
land  in  Bockport,  Texas".  He  had  borrowed  money  from  and  was 
indebted  to  the  State  Central  Bank,  of  which  S.  W.  Slayden  was 
president  and  W.  H.  Lastinger  cashier.  This  indebtedness  ran  up 
to  about  $19,000.  S.  W.  Slayden  had  formerly  owned  a  plantation 
on  the  Brazos  River,  which  he  sold  to  one  Sam  Johnson.  Johnson 
mortgaged  the  farm  to  the  State  Central  Bank  to  secure  an  indebted- 
ness of  $23,000,  and  thereafter  conveyed  the  farm  back  to  S.  W. 
Slayden,  with  the  debt  and  mortgage  referred  to  standing  against  it. 
That  debt  and  mortgage  was  transferred  by  the  bank  to  another  bank. 
In  September,  1894,  S.  W.  Slayden  and  Palmo  made  a  trade  whereby 
the  Brazos  Plantation  or  farm  referred  to  was  exchanged  for  the 
Palmo  Hotel,  Palmo  assuming  the  payment  of  the  $23,500  mortgage 
on  tlie  farm  and  Slayden  assuming  the  payment  of  the  $19,000  owing 
by  Palmo  to  the  bank.  Palmo  took  possession  of  the  farm  and  op- 
erated it  for  two  or  three  years.  He  also  sold  a  portion  of  it  and 
applied  the  proceeds  on  the  mortgage.  The  State  Central  Bank  was 
a  private  corporation,  and  its  capital  stock  was  owned  by  S.  W. 
Slayden-  ninety-six  shares,  0.  Bailey  twelve  shares,  W.  H.  Lastinger 
one  share  and  J.  L.  Slayden  one  share.  On  March  11,  1895,  that 
corporation  ceased  to  do  business,  and  conveyed  a\i  of  its  assets  to  S. 
W.  Slayden,  in  consideration  of  his  assuming  the  payment  of  its 
debts.  At  about  the  same  time  the  firm  of  S.  W.  Slayden  &  Co. 
was  organized,  and  consisted  of  S.  W.  Slayden  and  0.  Bailey.  How- 
ever, there  was  testimony  tending  to  show  that  T.  B.  Slayden  had 
been  held  out  and  represented  'to  be  a  member  of  the  firm  in  such 
manner  as  to  bind  the  firm  by  acts  of  his  within  the  scope  of  the 
partnership  business.  The  undisputed  testimony  shows  that  the  part- 
nership of  S.  W.  Slayden  &  Co.  was  formed  for  the  purpose,  and  was 
engaged  in  the  business  of  discounting  paper  and  loaning  money. 
Such  loans  and  discounts  were  generally  made  upon  real  estate  se- 
curity. The  firm  was  not  engaged  in  the  business  of  buying  and  sell- 
ing, and  did  not  in  fact  buy  or  sell  real  estate.  There  was  also  evi- 
dence suflScient  to  show  that  the  firm  of  S.  W.  Slayden  &  Co.  was 
bound  as  guarantor  or  surety  for  the  debt  against  the  Brazos  farm. 
It  was  also  shown  that  at  the  time  the  contract  sued  on  was  made 
Palmo  was  indebted  to  S.  W.  Slayden  &  Co.  in  about  the  sum  of 
$800.  There  was  proof  showing  that  prior  to  making  the  contract 
here  involved  Palmo  set  up  a  claim  for  shortage  in  the  Brazos  farm, 
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and  that  he  had  attempted  to  secure  from  S.  W.  Slayden  compensa- 
tion for  the  alleged  shortage.  There  was.  proof  showing  that  in  the 
former  transactions  between  Palmo  and  S.  W.  Slayden,  the  former 
had  conveyed  to  the  latter  fifty  acres  of  land  in  or  adjacent  to  Rock- 
port,  Texas,  which  was  the  only  land  that  Palmo  had  ever  owned  at 
that  place;  and  there  was  proof  supporting  the  finding  of  the  jury 
that  the  land  referred  to  was  worth  $5  an  acre.  Many  other  facte 
were  proved,  some  of  which  may  be  referred  to  hereafter. 

Before  discussing  the  points  upon  which  the  case  will  be  reversed, 
it  is  deemed  proper  to  notice  some  of  the  contentions  on  behalf  of 
appellants  that  are  not  considered  tenable.  The  contract  of  June  18, 
1898,  pleaded  and  relied  on  by  appellante  as  a  relinquishment  of  all 
liability  to  appellee  up  to  that  date,  was  conditional  upon  Palmo's 
making  sale  of  the  farm  to  H.  H.  Rowland.  Palmo  did  not  consum- 
mate the  sale.  The  farm  was  afterwards  sold  to  Rowland,  not  by 
Palmo,  but  by  the  trustee  foreclosing  the  mortgage  lien,  and  selling 
the  farm  to  S.  W.  Slayden,  who  then  sold  to  Rowland.  Therefore 
unless  it  can  be  shown  that  the  sale  referred  to  was  made  at  the  in- 
stance of  Palmo  for  the  purpose  of  carrying  out  his  contract  with 
Rowland,  or  that  subsequent  thereto  he  ratified  and  adopted  the  act 
of  the  trustee  and  S.  W.  Slayden  in  making  the  sale  to  Rowland,  we 
do  not  think  the  contract  of  June  18,  1898,  is  available  as  a  defense 
to  the  cause  of  action  asserted  in  this  case.  And  if  the  sale  was  made 
at  Palmo's  instance,  or  if  he  ratified  or  adopted  it,  then  the  contract 
referre4  to  became  operative  and  constituted  a  good  defense,  regard- 
less of  the  reasons  urged  by  Palmo  against  its  validity. 

In  view  of  the  ruling  just  made,  the  questions  presented  in  refer- 
ence to  the  Presidio  County  land,  and  Palmo's  testimony  concerning 
the  same,  become  immaterial. 

We  also  overrule  appellants'  contention  that  the  contract  sued  on 
shows  upon  its  face  that  it  was  a  mere  proposition  or  option  to  be 
submitted  to  S.  W.  Slayden  in  person  and  by  him  accepted,  before  it 
could  become  binding.  It  does  not  so  read,  and  we  are  not  at  liberty 
to  so  construe  it;  nor  does  it  require,  as  contended  on  behalf  of 
appellants,  that  S.  W.  Slayden  should  personally  direct  to  whom  the 
farm  should  be  conveyed.  It  requires  the  farm  to  be  conveyed  "to 
S.  W.  Slayden  or  to  whom  S.  W.  Slayden  may  direct,"  but  we  think 
that  he  could  act  by  agent  in  designating  a  grantee.  We  do  not  hold, 
however,  that  ratification  could  be  done  by  an  agent,  unless  he  had 
specific  authority  to  ratify.  The  defendants  pleaded  tliat  the  contract 
was  signed  upon  an  understanding  that  it  was  to  be  submitted  to 
S.  W.  Slayden  and  not  be  binding  unless  approved  by  him;  and  the 
court  properly  submitted  that  question  to  the  jury. 

As  to  the  points  made  in  appellants'  brief  as  to  whether  T.  B. 
Slayden  was  a  partner,  or  so  held  out  as  to  bind  the  firm,  as  said 
before,  there  was  testimony  authorizing  a  finding  that  he  was  so  held 
out.  But  such  finding  did  not  authorize  a  verdict  against  the  de- 
fendants, for  reasons  which  will  now  be  stated.  It  must  be  borne 
in  mind  that  T.  B.  Slayden  is  no  longer  a  party  to  the  suit,  and  tlie 
question  of  his  liability  or  the  liability  of  his  estate  is  not  under 
consideration.     At  the  trial  now  under  review   the  defendants   were 
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S.  W.  Slayden  and  0.  Bailey,  and  the  question  of  their  liability, 
jointly  or  severally,  was  the  matter  to  be  determined.  The  most 
favorable  construction  that  can  be  placed  upon  the  contract  sued  on 
in  behalf  of  Palmo  and  as  against  S.  W.  Slayden  &  Co.  is  that  it 
obligates  the  latter  to  see  to  it  that  Palmo  sold  his  farm,  either  to 
S.  W.  Slayden,  or  some  other  designated  vendee,  and  received  in  pay- 
ment therefor  S.  W.  Slayden's  note  or  vendor  lien  notes  to  be  ap- 
proved by  Palmo  of  the  value  of  $6000;  that  the  fifty  acres  of  land 
in  Rockport,  formerly  owned  by  him,  should  be  conveyed  back  to  him 
and  that  he  should  be  released  from  the  payment  of  his  account  owing 
to  S.  W.  Slayden  &  Co,  The  contract  was  not  signed  by  S.  W.  Slay- 
den or  0.  Bailey  individually,  but  by  S.  W.  Slayden  &  Co.,  per 
T.  B.  Slayden.  It  shows  on  its  face  that  it  was  made  with  the 
firm,  and  not  with  any  individual  member  of  the  firm,  except 
T.  B.  Slayden,  who  is  no  longer  a  party  to  the  suit.  Was  such 
a  contract  within  the  scope  of  the  partnership  business?  Or  stating 
the  question  more  accurately,  was  tliat  portion  of  the  contract  which 
obligated  the  firm  to  see  to  it  that  the  Bockport  land  was  conveyed 
to  plaintiflf  and  that  he  receive  $6000  worth  of  vendor's  lien  notes, 
or  the  note  of  S.  W.  Slayden  for  that  sum,  within  the  apparent  scope 
of  the  partnership  business?  We  think  that  question  must  be  an- 
swered in  the  negative.  The  firm  of  S.  W.  Slayden  &  Co.  was  organ- 
ized for  the  purpose,  and  was  engaged  in  the  business  of  discounting 
paper  and  loaning  money;  and  it  was  not  within  the  apparent  scope 
of  the  authority  vested  by  law  in  any  member  of  that  firm  to  bind 
the  partnership  by  a  contract  for  the  purchase  or  sale  of  real  estate, 
unless  some  special  reason  existed  which  would  take  the  case  out  of 
the  general  rule.  (Faires  v.  Ross,  18  S.  W.,  418;  Beaty  v.  Bulger, 
28  Texas  Civ,  App.,.117.)  In  the  latter  case  it  is  said:  "That  a 
partnership  is  not  liable  upon  an  individual  undertaking  of  one  of 
the  members,  not  shown  to  be  in  furtherance  of  the  purposes  of  the 
partnership  or  undertaken  for  its  benefit,  is  an  elementary  proposition 
too  plain  to  require  the  citation  of  authorities."  The  contract  in 
question  had  no  connection  witli  any  business  of  the  partnership  of 
S.  W.  Slayden  &  Co.,  except  that  part  which  stipulates  that  Palmo  is 
to  be  released  from  the  payment  of  his  account  with  S.  W.  Slayden 
&  Company. 

While  it  was  held  in  Lee  v.  Hamilton,  12  Texas,  418,  that  a  part- 
ner has  no  implied  authority  to  accept  anything  other  than  money 
in  payment  of  a  debt  owing  to  the  firm,  still  if  it  be  conceded  that 
T.  B.  Slayden  had  authority  to  accept  real  estate  or  other  property 
in  payment  of  Palmo's  indebtedness  to  the  firm,  it  can  not  be  suc- 
cessfully contended  that  he  had  authority  to  bind  the  firm  by  an 
obligation  to  see  that  a  particular  tract  of  land  was  conveyed  to 
Palmo,  and  that  he  should  receive  $6000  in  promissory  notes.  But 
it  is  contended  on  behalf  of  appellee  that  as  the  proof  warranted  a 
finding  that  T.  B.  Slayden  was  held  eut  and  treated  as  a  partner,  he, 
as  such  partner,  had  the  power  to  bind  the  partnership,  because  there 
was  proof  to  the  effect  that  the  partnership  was  obligated  for  the 
payment  of  the  mortgage  against  the  Brazos  farm.  In  other  words, 
that  under  such  circumstances-  any  member  of  the  firm  could  enter 
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into  a  contract  on  behalf  of  the  firm  for  the  purchase  of  the  farm  in 
question,  and  obligate  the  firm  as  the  contract  under  consideration 
attempts  to  do.  We  can  not  sanction  that  contention.  While  it  may 
be  conceded  that  each  partner  has  implied  authority  to  take  all  steps 
necessary  for  the  protection  of  the  firm,  we  do  not  believe  that  this 
case  comes  within  such  rule.  The  holder  of  the  mortgage  was  not 
a  party  to  the  contract,  and  therefore  S.  W,  Slayden  .&  Co.  were  not 
released  from  their  obligation  as  surety  for  the  debt  against  the  farm. 
The  only  result  would  have  been  to  transfer  Palmo's  equity  of  re- 
demption to  S.  W.  Slayden,  or  such  person  as  he  might  direct.  It 
is  not  a  contract  by  the  terms  of  which  the  firm  was  to  acquire  any 
property,  or  be  released  from  any  obligation;  while,  on  the  other 
hand,  if  binding  upon  the  firm  it  obligated  it  for  more  than  $6000. 
Hence,  it  is  apparent  that  the  contract  was  not  necessary  for,  and 
could  not  result  in,  the  protection  of  the  firm  of  S.  W.  Slayden  & 
Co.  Furthermore,  it  included  in  the  sale  by  Palmo  certain  personal 
property  that  was  not  covered  by  the  mortgage  against  the  farm,  and 
the  consideration  to  be  paid  to  Palmo  was,  in  part,  for  such  personal 
property.     The  court  charged  the  jury  as  follows: 

"10.  A  partnership  conducting  a  banking  or  loan  business  would 
have  the  right  to  protect  themselves  against  any  note  upon  which  the 
partnership  was  responsible  as  endorser  or  by  reason  of  having  as- 
sumed to  pay  the  same,  in  any  manner  deemed  best  by  any  member 
of  the  partnership,  provided  that  no  new  or  additional  obligation  be 
created  against  the  partnership;  so  if  you  believe  tliat  S.  W.  Slayden 
&  Co.  was  obligated  for  the  balance  due  on  the  Johnson  note,  either 
by  endorsement  or  by  assuming  to  pay  the  same,  a  member  of  the 
partnership  could  accept  the  land  against  which  a  lien  was  held  to 
secure  said  debt  to  protect  the  partnership  against  the  endorsement 
or  the  obligation  to  pay  the  defendants,  and  in  payment  and  settle- 
ment of  the  indebtedness  due  by  plaintiff  to  said  defendant  company, 
and  such  a  transaction  would  be  within  the  general- scope  of  the  part- 
nership business.'^ 

The  first  part  of  this  charge  may  have  stated  the  law  correctly, 
but  the  latter  part  tended  to  contradict  the  former,  and  was,  to  say 
the  least,  misleading.  In  concluding  this  branch  of  the  case  our  rul- 
ing is  that  the  contract  was  not  within  the  apparent  scope  of  the 
partnership  business,  and  S.  W.  Slayden  and  0.  Bailey  are  not  bound 
thereby,  unless  it  shall  be  made  to  appear  that  they  have  ratified  or 
adopted  the  same. 

The  trial  court  permitted  the  plaintiff  to  introduce  in  evidence  a 
petition  filed  by  the  National  Bank  of  Commerce  against  S.  W. 
Slayden  &  Co.  in  one  of  the  federal  courts  of  this  State,  and  the 
answer  filed  by  S.  W.  Slayden  &  Co.  to  that  petition.  The  petition 
charged  that  S.  W.  Slayden  &  Co.  was  a  partnership,  consisting  of 
S.  W.  Slayden,  0.  Bailey  and  T.  B.  Slayden;  and  while  the  answer 
of  the  defendants  embraced  a  general  denial,  the  partnership  was  not 
denied  under  oath.  The  .evidence  referred  to  was  offered  and  admit- 
ted upon  the  theory  that  it  tended  to  show  an  admission  by  S.  W. 
Slayden  and  0.  Bailey  that  T.  B.  Slayden  was  a  member  of  the  firm 
of  S.   W.   Slayden  &  Co.     Th^t  testimony  was   objected  to  by  th^ 
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defendants,  and  we  think  the  objection  should  have  been  sustained. 
For  the  purposes  of  that  case  the  answer  filed  in  that  court  may  have 
been  equivalent  to  an  admission  of  the  partnership;  but  if  so,  it  was 
merely  on  account  of  the  existence  of  a  statute  or  some  other  rule  of 
kw  which  requires  that  when  a  plaintiff  charges  that  the  defendants 
are  partners  the  latter  must,  in  order  to  present  an  issue  in  that 
regard,  deny  such  charge  under  oath.  Such  a  statute  or  rule  of  law 
has  no  application  except  as  a  rule  of  procedure  in  the  case  in  which 
the  answer  is  filed.  Leaving  out  of  consideration  the  rule  referred 
to,  as  should  have  been  done  when  the  evidence  was  offered,  then 
the  documents  referred  to  merely  showed  that  somebody  charged 
that  T.  B.  Slayden  was  a  member  of  the  firm  of  S.  W.  Slayden  & 
Co.,  and  the  latter  denied  the  charge.  Such  evidence  constituted  no 
admission,  and  did  not  tend  to  prove  any  fact  material  to  this  case. 
Hence,  we  sustain  the  thirty-fourth  and  thirty-fifth  assignments  of 
error. 

We  also  hold  that  error  was  committed,  as  pointed  out  in  the 
thirty-sixth  assignment,  in  permitting  Palmo  to  testify  that  in  1894, 
\yhen  he  exchanged  the  hotel  for  the  plantation,  there  were  about  100 
bales  of  cotton  on  the  plantation,  the  proceeds  of  which  were  appro- 
priated by  Slayden.  That  testimony  was  immaterial  and  calculated 
to  prejudice  appellants. 

The  thirty-seventh  assignment  complains  of  the  action  of  the  court 
in  permitting  the  plaintiff  to  introduce  in  evidence  a  petition  filed 
by  one  Ellison  in  the  County  Court  against  the  plaintiff  Palmo  and 
S.  W.  Slayden.  We  fail  to  see  the  materiality  of  that  testimony  and 
think  the  objection  urged  against  it  should  have  been  sustained.  The 
same  may  be  said  in  reference  to  the  testimony  complained  of  in  the 
thirty-eighth  assignment,  wherein  the  plaintiff  was  permitted  to  tes- 
tify that  he  had  made  negotiations  through  J.  E.  Home,  a  real  estate 
agent,  to  exchange  the  Brazos  plantation  for  Bandera  County  land, 
and  that  the  loan  encumbering  the  plantation  had  prevented  him 
from  making  the  trade.  That  testimony  was  immaterial  and  may 
have  been  harmful  to  appellants. 

The  thirty-ninth  assignment  complains  of  the  charge  of  the  court 
in  reference  to  the  measure  of  damages,  wherein  the  jury  were  in- 
structed, if  they  found  for  the  plaintiff,  to  allow  him  the  sum  of 
$6000  and  the  value  of  the  fifty  acres  of  Eockport  land,  with  six 
percent  interest  per  annum  from  November  23,  1897.  We  do  not 
agree  with  appellants  in  their  contention  as  to  the.  measure  of  dam- 
ages, but  there  was  testimony  tending  to  show  that  some  of  the  per- 
sonal property  to  go  with  the  farm  was  not  deliverpd  by  Palmo,  and, 
if  such  was  the  case,  the  value  of  such  personal  property  should  have 
been  deducted  from  the  $6000. 

There  is  one  other  matter,  though  not  assigned  as  error,  to  which 
we  deem  it  proper  to  direct  the  attention  of  the  trial  court.  The 
verdict  does  not  specifically  find  the  total  amount  of  the  value  of 
the  Rockport  land,  nor  does  it  furnish  the  data  by  which  such  total 
amount  can  be  ascertained.  It  merely  finds  for  the  plaintiff  for  the 
Rockport  land  at  $5  per  acre.  It  has  been  repeatedly  held  that  when 
a  defendant  has  interposed  a  general  denial,  and  there  is  a  jury  trial. 
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the  verdict  must  find  all  the  facts  necessary  to  support  a  judgment; 
and  that  while,  in  construing  a  verdict,  the  pleadings  and  charge  of 
the  court  may  be  looked  to,  the  court  can  not  look  to  the  testimony, 
no  matter  how  clear  and  uncontradicted  it  may  be,  in  order  to  ascer- 
tain facts  upon  which  to  base  a  judgment.  (Dodd  v.  Gaines,  82 
Texas,  429,  and  cases  there  cited.)  We  think  the  verdict  should  have 
stated  the  total  value  of  the  land,  or  given  the  number  of  acres,  as 
well  as  the  value  per  acre.  Of  course,  the  verdict  could  have  been 
general  and  covered  both  items  in  one  sum,  but  that  course  was  not 
pursued. 

On  account  of  the  errors  hereinbefore  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  A.  Barclay  v.  W.  W.  Deyerlb. 

Decided  January  13,  1009. 

1. — Seoondary  Evidence. 

The  rule  in  Texas  is,  that  no  degrees  in  secondary  evidence  are  recognized. 

2. — Same — State  of  Acconnts. 

Upon  the  question  as  to  what  amount  was  due  to  a  bank  from  a  bank  in 
another  county,  the  books  of  which  could  not  be  required  to  be  produced  in 
court,  testimony  of  the  bookkeeper  that  they  showed  a  certain  balance  due  was 
as  competent  as  would  be  a  compared  statement  of  the  detailed  account  from 
which  the  balance  due  could  be  computed  by  court  and  juty. 

3. — ^Evidence — ^Books  of  Account. 

The  contents  of  books  of  account  are  not  rendered  inadmissible  by  the 
fact  that  the  entries  were  made  by  the  bookkeeper,  not  from  his  personal  loiowl- 
edge  of  the  transaction,  but  from  memoranda  furnished  him  by  other  clerks. 

4. — ^Pleading — Variance. 

Under  a  plea  of  contract  for  sale  of  the  entire  stock,  $40,000,  in  a  national 
bank,  a  writing  which  recited  that  the  seller  "owning  and  controlling  within 
fifteen  shares  of  all  the  stock,  desires  to  sell  same,"  and  that  the  purchaser 
agreed  "to  buv  said  40,000  shares  of  stock,  or  so  much  thereof  as  B.  feela 
obligated  to  dispose  of  along  with  his  own  stock,"  presented  no  material  va- 
riance. 

5. — Sale — TsJBt  Kepresentations — ^Peremptory  Charge. 

Where  the  uncontradicted  evidence  showed  false  representations  by  the 
defendant  inducing  the  price  paid  him  by  plaintiff  on  a  sale,  and  the  exact 
damages  resulting,  a  peremptory  instruction  to  find  for  plaintiff  was  proper, 
though  the  representations  were  not  contained  in  the  written  contract  for  sale. 

6. — Sale — Representationfl — Knowledge. 

In  an  action  for  false  representations  in  a  sale  of  the  stock  of  a  bank,,  as 
to  the  amount  due  it  from  other  banks,  it  is  no  defense  that  the  seller  made 
them  innocently,  being  deceived  by  a  defaulting  cashier  who  had  falsified  the 
books. 

7. — Venue — Plea  of  Privilege. 

A  plea  of  privilege  to  be  sued  in  the  county  of  defendant's  residence  comes 
too  late  after  he  has  answered  to  the  merits,  though  his  privilege  was  first 
mi^e  available  to  him  by  plaintiff's  dismissal  as  to  a  codefendant  after  such 
answer. 
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Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Banks  &  Hair,  for  appellant. — The  answers  of  the  witness  A.  Leichardt 
were  incompetent,  hearsay,  and  secondary  evidence,  none  of  the  facts 
being  within  the  knowledge  of  said  witness.  Sterling  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  38  Texas  Civ.  App.,  451;  Rogers  v.  O'Barr,  76 
S.  W.,  593;  Watson  v.  Boswell,  25  Texas  Civ.  App.,  379;  Garrett  v. 
Garrett,  47  S.  W.,  76 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Frost,  34  S:  W., 
167;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Baugh,  42  S.  W.,  245;  Soloman  v. 
Crush,  82  Ga.,  445. 

The  contract  offered  in  evidence  varied  materially  in  its  terms  and 
legal  effect  from  the  contract  alleged  and  described  in  plaintiff's  pe- 
tition. Supreme  Council,  A.  L.  of  H.  v.  Anderson,  61  Texas,  296; 
Texas  Homestead  B.  &  L.  Assn.  v.  Kerr,  13  S.  W.,  1020;  Brown  v. 
Martin,  19  Texas,  344;  Plores  v.  Smith,  66  Texas,  115;  Case  Plow 
Works  V.  Morris,  17  Texas  Civ.  App.,  6;  Western  Union  Telegraph 
Co.  V.  Smith,  88  Texas,  9;  Morris  v.  Casling,  79  Texas,  141;  Sweet- 
zer  Pembroke  &  Co.  v.  Claflin,  74  Texas,  667;  Shipman  v.  Pulcrod, 
42  Texas,  248;  1  Elliott  on  Evidence,  sec.  198. 

It  was  error  for  the  court  to  assume  that  plaintiff^s  contention  was 
right  and  direct  a  verdict  for  plaintiff.  The  defendant  was  entitled 
to  have  the  issue  submitted  to  and  passed  upon  by  the  jury.  Mitchell 
V.  McLaren,  51  S.  W.,  270;  Byers  v.  Wallace,  87  Texas,  607;  Mus- 
tain  V.  Stokes,  90  Texas,  698;  Supreme  Council,  A.  L.  of  H.  v. 
Anderson,  61  Texas,  301. 

The  writing  in  evidence  being  the  culmination  of  all  the  negotia- 
tions between  the  parties,  constitutes  and  is  the  contract  of  the  par- 
ties, and  same  by  its  terms  limited  appellant's  warranty  to  his  obli- 
gation to  endorse  all  objectionable  paper,  reserving  the  option  to 
retain  same  as  his  own  at  its  then  present  value.  Tiedeman  on  Sales, 
sec.  182;  Lawson  on  Contracts,  sec.  57;  Maud  v.  Coppinger,  23  Texas 
Civ.  App.,   128. 

The  court  erred  in  overruling  defendant's  plea  of  privilege.  Roan 
v.  Raymond,  15  Texas,  78;  Henderson  v.  Kissam,  8  Texas,  46. 

Sleeper,  Boynion  &  Kendall,  for  appellee. — As  there  are  no  degrees 
of  secondary  evidence,  the  statement  of  the  witness  that  the  boo^  of 
the  Pirst  State  Bank  of  Dallas  showed  that  the  balance  of  the  Mc- 
Gregor National  Bank  was  $821.99  was  properly  admitted  by  the 
court.  Allerkamp  v.  Gallagher,  24  S.  W.,  372;  Clagton  v.  Rehm,  67 
Texas,  52;  Lewis  v.  San  Antonio,  7  Texas,  288;  Simpson  v.  Edens, 
14  Texas  Civ.  App.,  235;  Coon  v.  Renick,  11   Texas,   134. 

The  character  of  the  book  as  one  of  original  entry  is  not  affected 
by  the  fact  that  two  persons  have  cooperated  in  making  the  entry,  one 
having  personal  knowledge  and  reporting  to  the  other,  and  the  other 
writing  down  the  transaction  thus  reported.  Greenleaf  on  Evidence 
(16th  ed.),  p.  2061;  Elliott  on  Evidence,  462;  Pielder  v.  Collier,  13 
Ga.,  496 ;  Nelson  v.  Bank,  69  Ped.,  798 ;  Dohmer  v.  Insurance  Co.,  96 
Wis.,  38. 

The  contract  offered  in  evidence  shows  that  plaintiff  did  agree  to 
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buy  from  defendant  40,000  shares  of  said  bank  stock,  a  portion  of 
which,  however,  it  appears  from  the  agreement  was  not  in  the  pos- 
session of  defendant,  but  he  was  to  get  all  of  it  that  he  could  and 
plaintiff  was  to  take  all  he  could  get,  whereby  plaintiff  did  in  effect 
obligate  himself  to  buy  all  the  shares  of  said  bank.  The  parties  used 
the  term  "40,000  shares"  evidently  inadvertently,  as  the  capital  stock 
of  the  bank  is  shown  by  the  evidence  to  have  been  onlv  $40,000. 
Sherman  C.  &  0.  Co.  v.  Dallas,  77  S.  W.,  961 ;  Pishkos  v.  Wortek,  18 
S.  W.,  788;  2  Mechem,  sec.  1255. 

The  evidence  shows  that  the  contract  in  writing  was  signed  after 
the  representations  as  to  the  books  -were  made  and  before  plaintiff 
had  any  opportunity  to  examine  the  books  and  that  such  representa- 
tions were  collateral  to  the  contract  for  the  purchase  of  the  stock  and 
not  at  variance  with  the  terms  of  said  contract  or  contradictory  there- 
to. Mitchell  V.  Zimmerman,  4  Texas,  75;  McCord  v.  Levy,  21  Texas 
Civ  App.,  109;  Beatty  v.  Bulger,  28  Texas  Civ.  App.,  117;  Loper  v. 
Robinson,  54  Texas,  510;  Lewis  v.  Taylor,  24  S.  W.,  92;  Sherman  O. 
&  C.  V.  Dallas,  24  S.  W.,  92;  2  Mechem  on  Sales,  sec.  1255. 

Whether  or  not  defendant  knew  the  state  of  the  cash  and  exchange 
and  assets  of  the  McGregor  National  Bank  at  the  time  when  he  made 
the  representations  in  reference  thereto  to  plaintiff  and  upon  which 
plaintiff  acted  in  purchasing  the  stock  of  the  bank  was  immaterial  so 
far  as  plaintiff's  rights  in  this  case  are  concerned.  Loper  v.  Robin- 
son, 54  Texas,  510;  Lewis  v.  Taylor,  24  S.  W.,  92;  Mitchell  v.  Zim- 
merman, 4  Texas,  75. 

FISHER,  Chief  Justice. — Appellee,  plaintiff  below,  instituted 
this  suit  in  the  District  Court  of  McLennan  County  against  the  ap- 
pellant Barclay  and  one  Frank  Mabry,  to  recover  of  the  defendants 
$8180,  alleging  that  on  the  20th  day  of  March,  1906,  the  appellant 
sold  to  the  appellee  the  entire  capital  stock  of  the  McGregor  National 
Bank,  being  of  the  value  of  $40,000,  and  that  at  the  time  appellant 
represented  to  appellee  that  the  books  of  the  McGregor  National  Bank 
correctly  showed  the  amount  due  it  by  other  banks,  and  that  said 
books  were  correctly  kept,  but  that,  as  a  matter  of  fact,  said  books 
were  not  correctly  kept  and  did  not  correctly  show  the  amount  due 
the  McGregor  National  Bank  by  the  other  banks;  that  the  defendant 
Mabry,  who  was  the  cashier,  manager  and  bookkeeper  of  the  Mc- 
Gregor National  Bank,  had  misappropriated  the  funds  of  the  bank 
to  his  own  use  to  the  amount  of  $8180,  and  for  the  purpose  of  con- 
cealing this  misappropriation  he  falsely  kept  said  books  so  as  to  cause 
the  same  to  show  that  other  banks  owed  it  said  sum  of  $8180  in  ex- 
cess of  the  real  amount  that  they  were  owing  to  it,  thereby  concealing 
the  shortage,  all  without  the  knowledge  of  appellee;  that  appellee  pur- 
chased and  paid  for  the  stock,  believing  that  the  books  of  the  bank 
correctly  showed  the  indebtedness  of  other  banks  to  it,  and  paid  ap- 
pellant the  full  contract  price  agreed  upon.  On  the  18th  of  April, 
1907,  the  case  was  called  for  trial  and  the  parties  announced  ready, 
whereupon  the  appellee  dismissed  as  to  defendant  Mabry.  Thereupon 
appellant  filed  and  presented  a  plea  of  privilege  to  be  sued  in  the 
county  of  Falls,  that  being  the  county  of  his  residence,  and  not  the 


1909.]  Barclay  v.  Dkyerle.         ^  239 

county  of  McLennan.  This  plea  was  by  the  court  overruled,  and  we 
take  it  from  the  record  that  it  was  overruled  on  account  of  the  fact 
that  it  was  filed  too  late  and  was  after  the  defendant  had  filed  his 
answer  in  the  case. 

The  case  was  then  tried  before  a  jury  and  the  court  gave  a  peremp- 
tory instruction  to  find  for  plaintiflf,  the  appellee,  in  the  sum  of 
$3150.  A  verdict  was  accordingly  returned,  upon  which  judgment 
was  entered.  This  instruction  of  the  court  is  based  upon  what  is 
considered  the  undisputed  evidence  in  the  record,  and  the  amount  was 
reduced  to  $3150  on  account  of  the  fact  that  the  bondsmen  of  Mabry 
had,  subsequent  to  the  time  of  the  discovery  of  the  shortage,  paid 
to  the  appellee  the  sum  of  $5000,  leaving  the  balance  covered  by 
the  instruction  of  the  court. 

It  appears  from  the  facts  that  among  the  assets  included  in  the 
purchase  were  what  is  known  as  the  "cash  and  exchange,"  and  the 
witnesses  testified  that  the  latter  term  means  the  balance  due  the 
McGregor  National  Bank  from  other  banks.  The  facts  clearly  show 
that  the  books  of  the  McGregor  National  Bank  contained  false  en- 
tries as  to  amoimts  due  to  that  bank  from  other  banks.  It  was  made 
to  appear  from  the  books  that  the  amounts  due  were  greater  than 
was  actually  the  fact,  and  that  the  difference  amounted  to  the  sum 
stated  in  plaintiff's  petition.  There  can  be  no  question  but  what 
Barclay  represented  to  the  appellee  Deyerle  that  the  books  were  cor- 
rectly kept,  and  it  appears  that  Deyerle  acted  upon  that  representa- 
tion and  statement  of  Barclay  when  the  purchase  was  made. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  admitting  in  evidence  answers  11  and  12  of  the  depositions 
of  the  witness  Leichardt.  The  assignment  is  as  follows:  "The  court 
erred  in  admitting  in  evidence  over  this  defendant's  objection  the 
answer  of  the  witness  Adolph  Leichardt,  bookkeeper  for  the  First 
State  Bank  of  Dallas,  to  the  11th  and  12th  direct  interrogatories, 
because  said  answers  were  incompetent,  hearsay  and  secondary  evi- 
dence, and  none  of  the  facts  being  within  the  Imowledge  of  said  wit- 
ness, as  shown  by  his  testimony."  These  interrogatories,  the  answer 
to  which  is  objected  to,  were  propounded  by  the  plaintiff.  No.  11  is 
as  follows:  "What  was  the  correct  balance  due  the  McGregor.  Na- 
tional Bank  from  the  First  State  Bank  of  Dallas,  Texas,  on  the  20th 
day  of  March,  1906?  Answer:  On  the  20th  day  of  March,  1906, 
their  balance  with  us  was  $821.99."  Question  12:  "What  was  the 
correct  balance  due  the  McGregor  National  Bank  from  ^  the  First 
State  Bank  of  Dallas,  Texas,  on  March  29,  1906?  Answer:  On 
the  29th  day  of  March,  1906,  their  balance  with  us  was  $3821.99." 
The  plaintiff  acquired  the  assets  of  the  bank  by  purchase  on  the  20th 
day  of  March,  1906.  The  books  of  the  McGregor  National  Bank  on 
that  day  showed  that  it  had  to  its  credit  $1811.23  in  the  First  State 
Bank  of  Dallas,  and  the  object  of  this  evidence  in  question  11  was 
to  show  that  this  entry  was  not  correct,  that  the  true  amount  due  the 
McGregor  Bank  by  the  First  State  Bank  of  Dallas  was  $821.99.  It 
appears  from  the  evidence  of  this  witness  that  the  books  of  the  First 
State  Bank  of  Dallas  were  located  in  that  city,  and  that  he  was  the 
booldceeper  and  kept  the  books  of  the  bank.    He  did  not  attach  to  his 
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evidence  a  compared  statement  of  the  account  between  the  First  State 
Bank  of  Dallas  and  the  McGregor  National  Bank,  but  stated  that 
he  had  no  independent  recollection  of  the  amount  due  the  McGregor 
National  Bank  by  the  First  State  Bank,  and  that  his  answers  are 
based  upon  what  is  shown  by  the  books,  and  it  appears  that  the  books 
of  his  bank  are  correctly  kept.  It  is  not  contended  by  the  appellant 
that  the  plaintiff  could  be  required  to  produce  the  original  books,  but 
that  it  was  improper  to  allow  the  witness  to  testify  as  to  what  the 
balance  was,  that  this  fact  should  have  been  established  by  a  tran- 
script or  examined  copy  of  the  account  taken  from  the  books  of  the 
Dallas  Bank.  If  it  were  an  open  question  in  this  State,  the  writer 
would  be  inclined  to  the  view  that  this  is  an  instance  in  which  de- 
grees in  secondary  evidence  should  be  recognized  (Comett  v.  Wil- 
liams, 20  Wall.,  226),  for  it  is  clear  that  an  examined  and  approved 
copy  of  the  account,  as  shown  by  the  books  of  the  bank,  would  be 
more  satisfactory  and  certain  than  evidence  of  a  witness  as  to  the 
contents  of  the  books.  Such  examined  copy  would  place  before  the 
court  the  means  of  inspecting  the  account  between  the  parties,  and 
the  jury  and  the  court  could  from  it,  by  mathematical  calculation, 
determine  and  ascertain  the  balance  due.  This  would  be  a  much 
more  satisfactory  and  certain  means  of  ascertaining  the  true  condi- 
tion of  aflEairs  than  would  be  the  calculation  made  by  a  witness  or 
the  bookkeeper  who  had  inspected  the  account.  But,  as  before  said, 
the  question  is  not  an  open  one  in  this  State.  Our  courts  have  re- 
peatedly held,  in  adhering  to  the  English  doctrine,  that  there  are 
no  degrees  in  secondary  evidence,  Allerkamp  v.  Gallagher,  24  S. 
W.,  372;  Loftin  v.  Nally,  24  Texas,  566;  White  v.  Burney,  27  Texas, 
51;  Texas  Land  Co.  v.  Williams,  51  Texas,  58;  Coon  v.  Renick,  11 
Texas,  134;  25  Am.  &  Eng.  Ency.  Law   (2d  ed.),  162. 

The  original  books  in  which  was  embraced  the  account,  being  those 
of  a  third  party,  were  beyond  the  control  of  the  plaintiff,  and  he  had 
no  means  of  producing  them  or  requiring  them  to  be  produced,  they 
being  beyond  the  reach  of  a  subpoena  duces  tecum;  consequently, 
their  contents  could  only  be  Established  by  secondary  evidence;  and, 
in  recognition  of  the  rule  that  there  are  no  degrees  in  secondary  evi- 
dence, the  keeper  of  the  books  who  had  personally  examined  and 
inspected  the  same,  could  testify  to  their  contents.  The  evidence  of 
this  witness  objected  to  is  substantially  to  the  effect  that  the  amount 
stated  by  him  is  the  balance  due,  as  shown  by  the  books  of  the  bank; 
and  it  is  clear  from  the  entire  range  of  his  depositions  that  he  is 
stating  what  is  shown  by  the  books. 

What  we  have   just  said  also   disposes   of  the  second   assignment. 

The  question  raised  in  the  third  assignment  is,  in  part,  disposed 
of  by  what  has  just  been  said,  but  the  additional  question  is  raised 
that  the  books  of  the  Commercial  National  Bank  of  Houston,  from 
which  a  transcript  of  the  entries  was  made,  showing  the  state  of  the 
account  between  that  bank  and  the  McGregor  National  Bank,  were 
not  the  books  of  original  entry;  that  the  entries  as  appeared  on  the 
face  of  those  books  were  taken  from  memoranda  of  one  of  the  clerks 
of  that  bank,  or  information  furnished  by  one  of  the  employes  of 
that  bank  to  the  bookkeeper;  but  it  does  appear  that  the  books  of 
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the  bank  were  correctly  kept,  and  that  these  entries  objected  to  were 
taken  from  the  books  in  permanent  use  by  the  bank,  which  showed 
the  state  of  the  accounts  with  its  customers.  The  entries  that  went 
into  these  books  which  were  testified  to  by  the  bookkeeper  were  taken 
from  memoranda  made  up  by  an  employe  and  from  information 
that  was  received  from  the  McGregor  National  Bank  which  passed 
through  the  hands  of  some  of  the  employes  of  the  bank  before  it 
reached  him.  Determining  the  admissibility  of  entries  from  the 
books  of  third  parties  was  passed  upon  by  this  court  in  International 
&  Great  Xorthern  R.  R.  Co.  v.  Startz,  42  Texas  Civ.  App.,  85,  and 
it  was  there  held,  citing  authority,  that  it  was  no  objection  to  the 
admissibility  of  entries  that  they  were  taken  from  memoranda  fur- 
nished by  other  employes.  The  evidence  bearing  upon  the  books  in 
question,  in  our  opinion,  clearly  established  the  fact  that  they  were 
the  original  and  permanent  books  of  the  bank  which  evidenced  the 
transactions  of  others  who  had  business  with  it. 

We  find  no  error  in  the  fourth  assignment.  We  can  not  agree  with 
appellant  that  there  was  material  variance  between  the  allegations  of 
the  petition  and  the  contract  offered  in  evidence. 

The  fifth  assignment  complains  of  the  action  of  the  court  in  giving 
a  peremptory  instruction  in  favor  of  appellee.  There  was  sufficient 
evidence  in  the  record  to  justify  the  instruction  given.  It  is  shown 
that  the  appellant  represented  that  the  books  were  correctly  kept  and 
would  show  the  true  condition  of  the  affairs  of  tlie  bank.  This  was 
found  not  to  be  true;  that  the  books  represented  that  they  had  on 
deposit  with  other  banks  much  larger  sums  than  was  really  the  case, 
and  this  is  the  basis  of  the  plaintiff's  action.  It  is  predicated  upon 
the  falsity  of  these  representations.  It  makes  no  difference  that  Bar- 
clay may  not  have  intended  to  misrepresent  the  fact  and  that  he 
relied  upon  information  furnished  him  by  the  defaulting  cashier,  he 
nevertheless  did  represent  and  did  state  to  the  plaintiff  that  the 
books  were  correctly  kept,  upon  which  information  the  plaintiff  acted. 
The  written  contract  between  the  parties,  it  is  true,  did  not  contain 
a  statement  to  the  effect  that  the  books  were  correctly  kept,  nor  did 
it  appear  from  any  recital  contained  in  the  contract  what  was  the 
amount  due  the  McGregor  Bank  by  the  other  banks,  but  it  was  not 
violating  the  principle  that  a  written  contract,  unambiguous,  could 
not  be  varied  by  parol  to  introduce  evidence  to  establish  that  repre- 
sentations were  made  that  induced  its  execution  which  were  proven 
to  be  false.  Every  written  contract  can  be  impeached  on  the  ground 
of  fraud,  and  the  fraud  so  relied  upon  may  consist  of  misrepresenting 
the  facts  upon  which  the  written  contract  is  based. 

What  we  have  just  said  practically  disposes  of  appellant's  sixth 
assignment  of  error.  It  makes  no  difference,  as  said  before,  that 
the  appellant  actually  believed  the  state  of  the  cash  and  exchange 
was  as  represented  upon  the  books,  and  that  he  acted  upon  the  in- 
formation furnished  him  by  the  cashier  Mabry.  We  can  concede,  and 
no  doubt  such  was  the  case,  that  the  appellant  did  not  intentionally 
deceive  the  plaintiff,  and  believed  the  truth  of  'the  statement  that 
he  made,  but  this  fact  would  not  affect  the  right  of  the  plaintiff  to 
Vol.  LIII  Civil— 16. 
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recover.  If  the  plaintiff  was  misled  to  his  injury,  although  not  in- 
tentionally 80,  he  would  have  the  right  to  recover  from  the  party 
who  by  his  representations  occasioned  his  loss. 

We  overrule  appellant's  seventh  assignment  of  error.  The  plea  of 
privilege  came  too  late.  It  was  interposed  after  the  defendant  had 
answered.  The  dismissal  of  Mabry  from  the  case  did  not  revive  any 
right  that  he  might  have  had  to  present  such  plea  before  his  answer 
to  the  merits  was  filed. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Aetna  Insurance  Company  op  Hartpord  v.  R.  0.  Brannon. 

Decided  January  13,  1909. 

1 . — Continuanoe. 

AppIicatio|i  for  continuance  held  properly  refused  when  the  fact  expected 
to  be  proved  by  the  absent  witness  was  testified  to  by  him  in  depoeitions  pre- 
viously taken  and  used  on  the  trial,  though  it  was  claimed  that  by  his  personal 
attendance  his  testimony  could  be  made  more  specific,  and  it  was  now  contro- 
verted by  a  witness  who  had  not  been  asked  about  the  matter  on  a  former  trial. 

• 
8. — ^Ingnrance— LocatloiL  of  Property — Charge. 

Instructions  in  an  action  on  a  fire  insurance  policy  presenting  the  defense 
of  misrepresentations  by  insured  as  to  the  building  in  which  the  property  was 
located,  held  sufiicient  to  justify  the  refusal  of  a  more  specific  requested  in- 
struction on  the  same  point. 

Appeal  from  the  County  Court  of  Bastrop  County.  Tried  below 
before  Hon.  Paul  D.  Page. 

A  former  judgment  of  recovery  by  plaintiff  was  reversed  on  appeal 
and  the  cause  remanded  (91  S.  W.,  614),  after  questions  certified 
therein  had  been  answered  by  the  Supreme  Court  (Aetna  Ins.  Co. 
of  Hartford  v.  Brannon,  99  Texas,  391). 

Wm.  Thompson,  A.  H.  McKnight  and  Fowler  &  Fowler,  for  ap- 
pellant.— The  suit  being  based  upon  a  contract  of  insurance,  the  de- 
fendant was  entitled  to  have  the  jury  instructed  as  to  the  elements 
necessary  to  make  such  a  contract.  Hartford  Fire  Ins.  Co.  v.  Trim- 
ble, 78  S.  W.,  462;  Ostrander  on  Fire  Insurance,  23-27;  Kerr  on 
Insurance,  57,  68. 

It  was  necessary  that  the  minds  of  the  parties  meet  upon  the  loca- 
tion of  the  property  in  order  to  make  a  contract  of  insurance.  Aetna 
Ins.  Co.  V.  Brannon,  89  S.  W.,  1057. 

J.  3.  Jones  and  Dyer  Moore,  for  appellee. 

FISHER,  Chief  Justice. — ^The  nature  of  this  case  and  the  ques- 
tions involved  are  fully  stated  in  the  former  opinions  of  this  court 
and  of  the  Supreme  Court.  On  the  trial  in  the  court  below,  verdict 
and  judgment  were  in  appellee's  favor  for  the  value  of  the  grain  and 
hay  destroyed.     In  addition  to  the  disposition  made  of  the  questions 
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disposed  of  in  the  former  appeal,  there  are  two  points  raised  in  the 
present  ease  which  in  our  opinion  require  notice. 

In  the  third  assignment  of  error  it  is  complained  that  the  trial 
court  erred  in  refusing  to  permit  the  defendant  to  withdraw  its  an- 
nouncement of  ready  for  trial,  and  refusing  to  continue  the  case  on 
account  of  the  want  of  certain  testimony  of  A.  B.  McLavy,  the  agent 
of  the  appellant,  who  executed  the  contract  of  insurance  sued  upon. 
The  object  of  such  proposed  testimony  was  to  contradict  the  plaintiff, 
R.  0.  Brannon,  wherein  he  testified  as  follows:  "After  my  father  saw 
McLavy  about  issuing  the  policy  and  before  the  policy  was  issued, 
I  saw  Mr.  McLavy  over  at  the  negro  cabin,  or  old  kitchen,  measuring 
it  with  his  walking  stick.  He  measured  around  the  side  of  the 
building  and  up  the  walls."  The  negro  cabin,  or  old  kitchen,,  here 
mentioned  was  the  building  in  which  was  stored  the  corn  and  hay 
at  the  time  of  its  destruction  by  fire.  Appellant's  bill  of  eicception, 
as  set  out  in  its  brief,  states  in  effect  that  McLavy  would  have  testi- 
fied that  he  did  not  measure  the  negro  cabin,  or  old  kitchen,  but  that 
he  in  fact  measured  a  different  building,  known  as  the  crib.  McLavy 
had  testified  in  the  case  by  deposition  and  had  stated,  in  effect,  that 
he  did  measure  the  crib  but  did  not  measure  the  cabin;  or,  in  other 
words,  that  he  was  not  at  or  near  the  cabin,  or  old  kitchen,  between 
the  time  that  the  negotiations  for  the  contract  of  insurance  were 
entered  into  and  the  issuance  of  the  policy.  It  is  contended  by 
appellant  that  McLavy  could,  make  his  testimony  more  specific  -upon 
this  point  if  tlie  case  had  been  postponed  or  continued  for  the  pur- 
pose of  procuring  his  additional  evidence.  It  is  further  contended  in 
this  connection  that  plaintiff  Brannon  had  testified  on  the  previous 
trial  and  had  never  before  mentioned  the  fact  that  he  saw  McLavy 
measuring  the  cabin,  or  old  kitchen.  In  this  connection  the  plaintiff 
states  that  the  reason  he  did  not  testify  to  the  same  fact  upon  previous 
trials  was  because  he  had  never  been  asked  the  question. 

We  are  of  the  opinion  that  there  was  no  error  in  the  action  of  the 
trial  court  in  refusing  to  continue  the  case  for  the  reasons  suggested. 
McLavy  had  substantially  testified  to  the  identical  fact  that  the  ap- 
pellant desired  to  prove  by  him,  that  is,  the  fact  that  he  had  not 
measured  the  old  kitchen.  We  do  not  see  how  he  could  possibly 
hardly  make  it  any  more  specific;  but,  however,  if  he  could  make  it 
more  specific,  it  is  clear  that  the  jury  had  before  them  his  evidence 
substantially  to  the  effect  that  he  had  only  measured  the  crib,  and 
that  was  the  building  in  which  he  supposed  and  believed  the  corn 
and  hay  were  situated.  With  the  testimony  in  this  condition  it  would 
be  an  extreme  view  to  expect  that  the  jury  would  have  found  differ- 
ently, although  McLavy,  if  present,  would  have  again  in  effect  testified 
that  Brannon's  testimony  was  not  true;  that  as  a  matter  of  fact  he 
did  not  measure  the  old  kitchen.  Furthermore,  Brannon's  testimony 
was  admissible  for  the  purpose  of  denying  the  facts  testified  to  by 
McLavy  in  his  deposition,  and  the  mere  fact  that  he  had  not  so  tes- 
tified on  the  previous  trial  would  not  have  been  ground  sufficient  upon 
which  to  base  a  continuance  especially  when  his  evidence  was  merely 
in  contradiction  of  the  fact  that  McLavy  had  substantially  testified  to. 

The  other  question  suggested  arises  under  the  eighth  assignment 
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of  error.  It  was  the  failure  or  refusal  of  the  court  to  give  the  charge 
requested  as  there  set  out.  It  would  have  been  proper  for  the  court 
to  have  given  this  charge  if  it  had  not  in  its  main  charge  instructed 
the  jury  as  follows:  "If  you  believe  from  the  evidence  that  at  the 
time  the*  plaintiff  B.  0.  Brannon  acting  through  his  agent,  J.  L. 
Brannon,  applied  to  defendant's  agent,  A.  B.  McLavy,  for  insurance 
on  said  corn  and  hay,  plaintiff's  agent,  J.  L.  Brannon,  stated  to  A. 
B.  Mcl^avy,  the  agent  of  defendant,  that  said  com  and  hay  was  sit- 
uated in  ^  the  building  described  in  the  policy  of  insurance  sued  upon, 
which  was  a  certain  log  crib,  and  not  in  the  building  which  was  de- 
stroyed by  fire,  and  which  was  known  as  the  old  kitchen,  you  will  find 
for  defendant."  The  charge  requested  is  a  little  more  broad  and 
comprehensive  than  the  charge  quoted  as  given,  but  when  we  narrow 
the  question  down  to  the  particular  fact  that  the  agent  claimed  in- 
fluenced him  in  writing  the  contract  of  insurance,  the  charge  as  given 
by  the  court  practically  and  substantially  presented  the  appellant's 
defense  as  it  arose  under  the  evidence.  The  issue  was  whether  the 
agent  McLavy  in  writing  the  policy  made  a  mistake  in  describing 
the  building  in  which  the  property  was  situated.  The  policy  as  wri£ 
ten  described  the  com  and  hay  as  located  in  the  crib.  The  appellee 
contends  that  this  was  a  mistake  of  the  agent,  that  the  com  and  hay 
was  actually  located  in  the  negro  cabin,  or  old  kitchen,  and  that  the 
agreement  between  him  and  the  agent  of  the  insurance  company  was 
that .  the  insurance  policy  should  insure  and  cover  the  property  as 
thus  located.  Plaintiff  effected  the  insurance  through  his  father,  who 
acted  as  his  agent,  and  it  was  testified  by  the  plaintiff's  father  tliat 
he  instructed  and  agreed  with  the  insurance  company,  through  the 
agent,  McLavy,  that  the  policy  should  be  issued  to  cover  the  property 
located  in  the  old  cabin,  or  kitchen.  McLavy  testified  that  no  such 
instruction  was  given  him;  that  plaintiff's  father  instructed  him  and 
so  agreed  with  him,  to  insure  the  property  as  located  in  the  crib, 
and  that  in  obedience  to  that  instruction  he  wrote  the  policy  as  it  was 
written,  describing  the  property  as  located  in  the  crib.  This  point 
was  directly  called  to  the  attention  of  the  jury  by  the  general  charge 
of  the  court  as  quoted.  It  instructs  the  jury  that  if  the  plaintiff, 
through  his  agent,  stated  to  McLavy,  the  agent  of  the  defendant,  that 
the  com  was  situated  in  the  building  described  in  tlie  policy,  tlien 
to  find  for  tlie  defendant.  That  was  in  keeping  with  the  contention 
of  the  Insurance  Company  as  arose  from  the  evidence  of  the  witness 
McLavy  tliat  there  was  no  mistake  made  by  McLavy,  that  he  wrote 
the  policy  as  instructed  by  the  plaintiff's  agent,  who  informed  him 
that  tlie  property  was  located  in  the  crib.  The  charge  gave  the  Insur- 
ance Company  the  full  benefit  of  this  defense,  and  the  identical  point 
being  specifically  covered,  there  was  no  error  in  the  court's  refusing 
the  special  charge  requested. 

Without  discussing  the   remaining  assignments  they  are   all   over- 
ruled. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 
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City  National  Bank  op  Austin,  Texas,  v.  V.   A.  Penner. 

Decided  January  13,  1909. 

Contract — Sale— Mistake. 

The  sale  of  the  property  of  an  agency  for  handling  beer  by  the  agent  com- 
pany to  the  manager  of  its  business  included  a  carload  of  bottled  beer  then  on 
hand,  valued  at  its  cost,  $1,104.  A  bank,  creditor  of  the  beer  company,  was 
a  party  to  the  contract,  by  which  it  received  the  consideration  for  the  sale. 
The  manager  had  personally  advanced  $600  of  the  cost  of  this  beer,  which  fact 
was  overlooked  in  the  sale,  and  he  sued  the  bank  to  recover  that  amount  on 
the  ground  that  by  mistake  his  own  property,  to  that  extent,  had  been 
included  in  the  sale  to  him.  Held  that  by  such  advancement  he  had  not  be- 
come part  owner  of  the  beer,  but  a  creditor  of  the  beer  company  to  that  amount; 
and  that  such  mistake  did  not  entitle  him  to  a  rescission  of  the  sale  or  to 
recover  such  debt  of  the  company  to  him  from  the  bank. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

Fiset  &  McClendon  and  D.  K.  Woodward,  Jr,,  for  appellant. 

Allen  &  Hart,  for  appellee. — The  uncontroverted  evidence  being 
that  plaintiff,  in  carrying  out  a  contract  of  sale  entered  into  between 
•plaintiff  and  defendant,  paid  to  defendant  by  mistake  of  both  parties 
the  sum  of  $600  in  excess  of  the  amount  contracted  to  be  paid,  the 
court  did  not  err  in  rendering  judgment  for  plaintiff  for  said  sum. 
Merryfield  v.  Willson,  14  Texas,  224;  Bank  v.  Bank,  45  Texas,  217, 
218;  Alston  v.  Bichardson,  61  Texas,  6. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  and 
facts  established  by  uncontroverted  testimony  are  fairly  stated  in 
appellant's  brief  as  follows: 

"Plaintiff  brought  the  suit  to  recover  of  defendant  the  sum  of  $600 
with  interest  thereon  at  six  percent  from  August  10,  1905,  alleged 
to  be  due  him  by  reason  of  a  mutual  mistake  of  fact  on  the  part  of 
the  parties  to  the  suit,  in  connection  with  an  alleged  sale,  by  defend- 
ant to  plaintiff,  on  or  about  said  date,  of  personal  property  in  the 
city  of  Austin,  Texas,  known  as  the  Schlitz  Brewing  Agency,  together 
with  the  furniture,  fixtures,  teams,  accounts  and  other  assets  belong- 
ing to  such  agency.  The  only  item  in  controversy  was  a  certain  car- 
load of  bottled  beer  of  the  value  of  $1104.  Plaintiff  claimed  that  he 
was  the  owner  in  fact  of  $600  worth  of  said  beer  at  the  time  of  said 
alleged  sale,  but  that  his  said  ownership  was  lost  sight  of  by  botli 
parties  to  this  cause  at  said  time,  with  the  result  that  plaintiff  paid 
and  defendant  received  $600  as  purchase  price  for  property  already 
belonging  to  plaintiff,  for  which  said  sum  and  legal  interest  plaintiff 

sued. 

"Defendant  answered  by  general  demurrer,  general  denial,  a  special 
denial  that  it  made  a  contract  for  the  sale  of  said  property  or  that 
it  was  a  party  to  any  mistake;  a  plea  that  if  any  mistake  was  made, 
plaintiff's  remedy  was  by  suit  for  a  rescission  of  any  contract  that  may 
have  been  made,  at  or  within  a  reasonable  time  after  said  alleged 
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mistake  occurred^  plaintiff  having  been  at  all  times  since  he  bought 
said  property  in  full  possession  of  all  accounts  and  other  detailed  in- 
formation about  the  subject  matter  of  said  sale;  and  a  further  plea 
of  estoppel  on  the  ground  that  the  alleged  sale  was  made  to  plain- 
tiff by  the  Austin  Ice  &  Bottling  Works,  a  large  debtor  of  defendant, 
under  an  agreement  that  the  proceeds  of  such  sale  should  be  paid  to 
defendant  as  a  credit  on  said  debt  against  said  Austin  Ice  &  Bottling 
Works;  that  shortly  after  said  alleged  sale,  said  Austin  Ice  &  Bot- 
tling Works  was  put  into  bankruptcy  and  its  affairs  there  adminis- 
tered; that  defendant  could  and  would  have  proved  up  its  claim  in 
said  bankruptcy  proceeding,  but  for  the  delay  of  plaintiff  in  making 
his  claim,  if  such  were  in  fact  well  grounded,  and  would  have  received 
a  dividend  thereon,  but  that  said  estate  in  bankruptcy  had  been 
closed  long  before  the  filing  of  this  suit. 

"Defendant  also  pleaded  by  way  of  setoff  and  as  a  counterclaim 
a  cause  of  action  on  a  certain  promissory  note  executed  by  plaintiff, 
on  which  there  was  claimed  a  balance  of  $100,  with  interest  and 
attorney's  fees. 

"It  is  believed  that  the  following  brief  statement  of  matters  estab- 
lished by  uncontroverted  evidence  will  be  of  assistance  to  the  court 
in  reaching  an  understanding  of  the  facts  shown  by  the  record. 

"The  defendant,  the  City  National  Bank  of  Austin,  Texas,  was  a 
national  banking  corporation,  located  at  Austin,  Texas,  of  which  Mr. 
A.  P.  Wooldridge  was  president  and  Mr.  Geo.  W.  Walling,  Jr.,  was 
cashier.  On  August  3,  1905,  said  defendant  closed  its  doors,  its 
entire  assets  and  business  were  taken  over  by  the  Austin  National 
Bank,  and  no  banking  business  was  done  at  the  City  National  Bank 
building  after  said  August  3,  1905.  The  Austin  Ice  &  Bottling 
Works  was  a  private  corporation,  located  at  Austin,  Texas,  of  which 
Jasper  Wodldridge,  his  brother  and  plaintiff  were  the  only  stock- 
holders, plaintiff  owning  only  a  nominal  amount  of  stock.  The  Aus- 
tin Ice  &  Bottling  Works  owned  the  Schlitz  Beer  Agency  at  Austin, 
Texas,  at  the  time  said  agency  was  bought  by  plaintiff. 

"Plaintiff  V.  A.  Fenner  was  secretary  of  said  Austin  Ice  &  Bottling 
Works,  and  was  a  stockholder  in  said  corporation.  The  Schlitz  Beer 
Agency  at  Austin,  ^exas,  was  conducted  in  the  name  of  V.  A.  Fen- 
ner, agent,  though  owned  by  said  Austin  Ice  &  Bottling  Works.  At 
the  date  of  said  sale  the  Austin  Ice  &  Bottling  Works  owed  plaintiff 
$2000  on  a  note,  and  it  owed  defendant  a  large  sum  of  money  on 
unsecured  notes,  as  well  as  $2500  and  interest  on  a  note  purporting 
to  be  'secured  by  the  stock,  accounts  and  other  properties  of  the  Schlitz 
Beer  Agency  in  the  city  of  Austin,  Texas.'  After  defendant  closed 
its  doors  on  August  3,  1905,  Mr.  Walling  became  its  executive  oflScer, 
and  as  such  looked  after  all  its  collateral,  including  the  properties 
of  said  Austin  Ice  &  Bottling  Works.  On  and  a  few  days  prior  to 
August  9,  1905,  there  were  some  negotiations  between  plaintiff  and 
Geo.  Walling,  Jr.,  with  reference  to  settlement  of  the  affairs  of  Schlitz 
Beer  Agency,  and  these  negotiations  led  up  to  the  execution  and  de- 
livery by  the  Austin  Ice  &  Bottling  Works,  defendant,  the  City  Na- 
tional Bank  of  Austin,  Texas,  and  plaintiff  V,  A.  Fenner  of  the  fol- 
lowing contract  in  writing: 
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''The  State  of  Texas, 

County  of  Travis.  This  instrument  witnesses: 

"'That  for  the  purpose  of  accomplishing  a  segregation  of  the 
business  of  the  Austin  Ice  &  Bottling  Works,  a  corporation  of  Austin,- 
Travis  County,  Texas,  from  that  of  the  Schlitz  Beer  Agency,  V.  A. 
Fenner,  agent,  also  of  Austin,  Travis  County,  Texas,  the  said  V.  A. 
Fenner  hereby  acknowledges  that  he  is  the  sole  person  indebted  on 
those  two  certain  notes  executed  by  said  V.  A.  Fenner  to  the  Joseph 
Schlitz  Brewing  Company,  which  are  for  $1000  each,  and  he  hereby 
assumes  the  sole  responsibility  for  the  payment  of  said  notes  and 
agrees  to  pay  same  at  maturity;  and  further,  said  V.  A.  Fenner  con- 
temporaneously with  the  execution  hereof,  pays  to  the  City  National 
Bank  of  Austin,  Texas,  the  sum  of  $2600,  to  be  applied  on  that  cer- 
tain note  and  interest  of  $2500  executed  by  V.  A.  Fenner,  agent,  to 
said  City  National  Bank  on  the  10th  day  of  August,  1904,  and  the 
City  National  Bank  acknowledges  the  receipt  of  said  amount  and 
same  is  so  applied  by  said  bank  on  said  note. 

"  'In  consideration  of  the  foregoing,  and  for  the  purpose  of  recog- 
nizing the  ownership  of  said  V.  A.  Fenner  of  the  property  hereinafter 
described,  the  said  Austin  Ice  &  Bottling  Works  have  bargained,  sold, 
transferred  and  delivered  to  said  V.  A.  Fenner  and  by  these  presents 
do  bargain,  sell,  transfer  and  deliver  to  him  all  the  right,  title  and 
interest  of  the  said  The  Austin  Ice  &  Bottling  Works  in  and  to  that 
certain  property  pertaining  to  the  Schlitz  Beer  Agency,  which  is  de- 
scribed as  follows,  to  wit: 

"Ice  boxes,  valued  at  the  sum  of  $315;  beer  licenses,  valued  at 
the  sum  of  $403.20;  thirty-eight  barrels  of  beer,  valued  at  $266; 
bottles  pertaining  to  said  beer  business  aggregating  the  value  of  $750; 
bottled  beer  of  the  value  of  $1104;  all  accounts  owing  the  said  beer 
agency,  valued  at  $905.95;  all  notes  belonging  to  said  beer  agency, 
of  the  value  of  $80;  also  cash  belonging  to  said  beer  agency  to  the 
amount  of  $75;  also  one  pair  of  bay  mares  and  harness  used  in  the 
conduct  of  said  beer  business.  All  of  said  personal  property  above 
enumerated  is  situated  now  at  the  place  of  business  of  the  Austin  Ice 
&  Bottling  Works,  which  is  also  occupied  by  the  said  Schlitz  Beer 
Agency,  in  Austin,  Travis  County,  Texas. 

'"It  is,  however,  understood  that  if  any  other  property  be  here- 
after discovered  belonging  to  said  beer  agency  and  not  herein  in- 
cluded, such  property  will  have  to  be  paid  for  by  said  V.  A.  Fenner 
at  the  proper  valuation  to  the  City  National  Bank  of  Austin,  Texas, 
to  be  there  applied  on  the  indebtedness  of  the  Austin  Ice  &  Bottling 
Works. 

"  'To  have  and  to  hold  all  the  right,  title  and  interest  of  said  Austin 
Ice  &  Bottling  Works  in  and  to  the  property  above  described  unto 
the  said  V.  A.  Fenner,  his  heirs  and  assigns  forever. 

"'The  foregoing  instrument  is  signed  by  the  Austin  Ice  &  Bottling 
Works,  through  its  president,  Jasper  Wooldridge,  who  in  turn  is 
thereunto  authorized  by  the  board  of  directors  of  said  corporation 
under  instruction  to  said  board  from  the  stockholders'  meeting,  all 
of  date  August  9,  1906^  and  is  signed  by  A.  P.  Wooldridge  as  the 
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president  of  the  City  National  Bank  of  Austin,  Texas,  and  by  V.  A. 
Fenner  in  triplicate,  this,  the  9th  day  of  August,  A.  D.  1905. 

Austin  Ice  &  Bottling  Works, 

By  Jasper  Wooldridge,  its  President. 
(Seal)  City  National  Bank  of  Austin,  Texas, 

By  A.  P.  Wooldridge,  its  President. 
(Seal)  V.  A.  Fenner.' 

"In  pursuance  of  said  contract  plaintiff  received  everything  that 
belonged  to  the  beer  business.  The  carload  of  beer  in  question  was 
all  of  the  bottle  beer  on  hand  at  said  date,  and  it  was  worth  $1104. 

"The  specific  transaction  giving  rise  to  plaintifiPs  alleged  cause  of 
action  was  as  follows:  Said  car  of  beer  had  been  ordered  of  the 
Schlitz  Brewing  Co.,  Milwaukee,  some  time  previous  to  the  alleged 
sale  of  the  beer  business  at  Austin  to  plaintiff,  and  had  been  paid  for 
to  the  extent  of  $504  by  a  credit  given  for  bottles  returned.  Said 
credit  left  a  balance  of  $600  due  the  Schlitz  Co.,  of  Milwaukee,  on 
said  beer,  and  said  car  was  shipped  according  to  the  usual  custom 
under  bill  of  lading  with  draft  attached.  Plaintiff  explains  the  man- 
ner of  shipment  in  such  cases  as  follows:  'The  cars  of  beer  always 
came  consigned  to  the  Schlitz  Company  and  so  endorsed  that  I  got 
the  bill  of  lading  when  I  paid  the  draft.  It  was  necessary  in  every 
instance  to  produce  the  bill  of  lading  in  order  to  get  the  car.  The 
car  of  beer  involved  in  this  case  came  in  the  usual  way,  and  that 
was  the  reason  I  paid  the  $600.' 

"The  payment  by  plaintiff  of  said  drafts  is  described  by  him  as 
follows:  'The  fact  was  that  I  paid  $600  of  that  out  of  my  own 
money,  for  which  I  never  had  any  credit.  That  car  of  beer,  $1104 
worth,  was  received  about  the  time  the  City  National  Bank  closed 
its  doors.  The  car  remained  on  the  track  a  day  or  two  and  I  went 
to  see  Mr.  A.  P.  Wooldridge,  the  president  of  the  City  National 
Bank,  and  told  him  that  the  contract  with  the  brewery  would  be 
forfeited  and  the  business  lost  if  they  were  not  able  to  take  up  the 
draft  and  get  the  car  of  beer  that  was  on  the  track.  He  told  me 
they  were  not  in  situation  to  do  it  at  that  time,  and  I  went  then 
and  raised  the  money  myself  out  of  my  personal  funds.* 

"Plaintiff  never  made  demand  upon  defendant,  nor  any  of  its  agents 
for  repayment  of  said  $600  until  this  suit  was  filed  two  years  after 
said  sale,  and  defendant  had  no  notice  of  such  payment  by  plaintiff 
or  of  any  claim  asserted  against  it  by  him  by  reason  thereof  until  the 
filing  of  his  original  petition  herein  on  August  8,  1907. 

"The  trial  was  had  before  the  court  and  judgment  was  rendered 
for  plaintiff  for  $600  with  six  percent  interest  from  August  10,  1905, 
and  in  favor  of  defendant  on  its  cross-action  for  $133.72,  which  was 
ordered  allowed  as  a  credit  on  said  judgment  in  favor  of  plaintiff.*' 

Appellee's  right  to  recover  is  based  upon  the  supposed  existence  at 
the  date  of  the  sale  of  a  mutual  mistake  as  to  the  ownership  of  the 
car  of  beer  described  in  plaintiff's  petition,  his  contention  being  that 
he  was  the  owner  of  $600  worth  of  the  beer,  and  that  the  sale  was 
made,  as  shown  by  the  written  contract,  upon  the  theory  that  the 
entire  carload  of  beer  belonged  to  the  Austin  Ice  &  Bottling  Works. 
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The  testimony  fails  to  sustain  appellee's  contention  as  to  the  owner- 
ship of  the  beer.  He  was  the  agent  of  the  Austin  Ice  &  Bottling 
Works,  and,  according  to  his  own  testimony,  the  most  that  can  be 
said  in  his  behalf  is  that  he  advanced  or  loaned  to  his  principal  $600, 
with  which  to  pay  the  balance  due  on  the  beer.  That  transaction 
constituted  him  an  unsecured  creditor  of  the  Austin  Ice  &  Bottling 
Works,  but  it  did  not  vest  in  him  any  title  to  the  beer.  Such  being 
the  case,  in  the  sale  referred  to  there  was  no  mistake  as  to  the  own- 
ership of  the  beer.  In  making  that  sale  appellee  may  have  over- 
looked the  fact  that  he  had  loaned  the  Austin  Ice  &  Bottling  Works 
$600  to  pay  for  the  beer,  but  his  oversight  in  that  regard  would  not 
entitle  him  to  a  rescission  of  the  sale  or  to  recover  anything  from 
appellant. 

The  case  having  been  fully  developed,  and  there  being  no  conflict 
in  the  testimony,  the  judgment  of  the  trial  court  will  be  reversed  and 
.judgment  here  rendered  to  the  effect  that  appellee  take  nothing  as  to 
the  suit  against  appellant,  and  that  appellant  recover  against  appel- 
lee on  its  cross-action  $133.72  and  all  the  costs  in  both  courts. 

Reversed  and  rendered. 


Mrs.  E.  Wilbur  v.  B.  P.  Lane. 

Decided  January  13,  1909. 

1. — Certiorari — ^Afiproval  of  Bond — Statute  Construed. 

When  an  applicant  for  certiorari  from  a  Justice  to  a  County  Court  ob- 
tains the  order  of  the  county  judge  for  the  writ  and  actually  files  with  the 
county  clerk  a  sufficient  bond  within  ninety  days  from  the  final  judgment  in 
the  Justice  Court,  the  fact  that  the  county  clerk  did  not  approve  the  bond 
until  after  the  ninety  days  is  not  ground  for  dismissing  the  certiorari  in  the 
County  Court.  The  approval  of  the  bond  within  the  ninety  days  is  not  re- 
quired*^ by  articles  346  and  347,  Revised  Statutes. 

8. — Same — Second  Application — Statute  Construed. 

The  fact  that  an  applicant  for  a  writ  of  certiorari  from  a  Justice  to  County 
Court  has  made  one  ineffectual  effort  to  procure  said  writ,  is  no  ground  for 
the  dismissal  of  such  writ  when  granted  in  due  time  on  a  second  application. 
Article  354,  Rev.  Stats.,  which  provides  that  no  amendment  of  the  affidavit  or 
bond  shall  be  made  in  the  County  Court  nor  shall  a  new  affidavit  and  bond 
be  filed,  has  no  application  to  such  case. 


S. — Same— Order  of  Judge— Bate — ^Presumption. 

It  will  be  presumed  that  the  order  of  a  judge  granting  a  writ  of  certiorari 
was  endorsed  on  the  application  therefor  when  it  was  filed  with  the  county  clerk, 
and  if  the  application  was  filed  in  time,  the  order  must  have  been  made  in 
time. 

4. — Same— Jurisdiction  of  County  Court. 

The  fact  that  the  original  papers  in  a  suit  in  a  Justice  Court  were  not  in 
the  custody  of  the  justice  when  an  application  for  certiorari  to  the  County 
Court  was  granted,  said  papers  having  been  sent  to  the  County  Court  with  a 
former  application  for  certiorari,  would  not  affect  the  jurisdiction  of  the  County 
Court. 

8. — Same — Same. 

« 

Pending  a  motion  to  dismiss  a  certiorari  to  a  Justice  Court  for  insuffi- 
dency  in  the  application,  a  second  application  was  filed  and  a  second  writ 
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was  issued,  served  and  returned;  the  motion  to  dismiss  the  first  writ  was 
afterwards  granted.  Held,  the  issuance  of  the  first  writ  did  not  affect  the  juris- 
diction of  the  County  Court  to  grant  the  second  writ.  In  contemplation  of  law 
and  for  all  purposes  of  the  certiorari  the  first  application  was  dismissed  when 
the  second  application  was  filed. 

6. — Same — ^Application  for — SuAoienoy. 

In  an  application  for  certiorari  to  a  Justice  Court  by  a  defendant  against 
whom  a  judgment  by  default  had  been  rendered,  a  general  averment  that  the 
applicant  did  not  owe  the  plaintiff  anything  and  that  he  was  prevented  from 
making  an  appearance  and  defense  by  severe  sickness,  was  sufficient  to  entitle 
him  to  the  writ. 

7. — ^Attorney  and  Client — Suit  for  Contingent  Fee — ^Proof. 

In  a  suit  by  an  attorney  against  his  client  *for  the  value  of  a  fee  contingent 
upon  recovery,  and  in  which  plaintiff  alleged  that  the  conduct  of  the  defendant 
client  was  responsible  for  the  failure  to  recover  judgment,  the  burden  of  proof 
is  upon  the  attorney  to  establish  that  fact  before  he  would  be  entitled  to  a 
judgment  even  by  default. 

Appeal  from  the  County  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  P.  H.  Schook. 

T.  H,  Ridgeway,  for  appellant. 

Storms  &  Storms,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  recovered  judgment  by  default 
against  appellant  in  the  Justice's  Court.  She  applied  for  a  writ  of 
certiorari,  which  was  granted,  but  which  was  afterwards  dismissed 
upon  a  motion  of  appellee.  The  action  of  the  court  in  sustaining  that 
motion  is  the  subject  of  this  appeal. 

The  first  ground  of  the  motion  is  that  the  writ  was  not  granted 
within  ninety  days.  The  petition  was  granted  by  the  county  judge 
.on  June  6,  1908,  which  was  the  eighty-ninth  day.  On  the  same  day 
the  bond  which  the  judge  required  was  filed  with  the  clerk.  In  other 
words,  it  appears  that  the  appellant,  within  the  ninety  days,  obtained 
the  judge's  order  for  the  writ  and  actually  filed  with  the  clerk  a 
bond,  which  proved  to  be  sufficient,  and  the  point  is  that  the  writ, 
which  the  clerk  afterwards  issued,  was  void  because  he  did  not  approve 
the  bond  until  after  the  ninety  days.  We  hold  the  point  not  well 
taken.    The  approval  of  the  bond  within  ninety  days  is  not  prescribed. 

The  second  ground  of  the  motion  is  that  the  writ  was  issued  con- 
trary to  article  354,  which  says  "No  amendment  of  the  aflSdavit  or 
bond  shall  be  made  in  the  County  Court,  nor  shall  a  new  affidavit 
and  bond  be  filed."  This  point  is  based  upon  the  fact  that  a  pre- 
vious writ  of  certiorari  had  been  obtained,  which  proceeding  appellee 
on  June  5,  1908,  moved  to  dismiss  for  insufficiency  of  the  petition. 
The  next  day  after  this  motion  was  filed  the  present  and  second  ap- 
plication for  a  writ  was  made,  probably  to  get  away  from  the  diffi- 
culty suggested  by  the  motion  to  dismiss.  The  contention  of  appellee 
is  that  the  second  proceeding  was  in  reality  nothing  more  than  an 
attempt  to  amend  or  substitute  the  affidavit  and  bond,  which  the  stat- 
ute says  shall  not  be  done. 
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We  think  that  the  Legislature  did  not  intend  to  prohibit  more  than 
one  application  for  the  writ.  If  it  did,  it  could  easily,  and  presuma- 
bly would,  have  said  so.  The  article  mentioned  prohibited  any  amend- 
ment or  substitution  of  the  affidavit  or  bond,  and  this  provision  can 
be  given  effect  by  confining  its  application  to  the  affidavit  and  bond 
in  the  particular  proceeding.  In  attachment  cases  the  rule  in  this 
State  is  also  that  the  affidavit  and  bond  upon  which  the  writ  is  issued 
can  not  be  amended,  yet  it  would  not  be  contended  that  this  rule 
would  preclude  another  original  proceeding  to  obtain  such  writ  upon 
another  affidavit  and 'bond.  We  hold  that  the  right  to  the  writ  of 
certiorari  is  not  exhausted  by  a  futile  attempt  to  obtain  one,  pro- 
vided the  subsequent  application  is  in*  time. 

The  third  ground  of  the  motion  to  dismiss  was  that  the  order  of 
the  judge  granting  the  writ  is  not  dated,  and  the  order  itself  should 
show  its  date,  and  thereby  appear  to  have  been  made  within  the 
ninety  days.  The  presumption  is  that  the  endorsement  was  upon  the 
application  when  the  same  was  filed  with  thfe  clerk. 

The  fourth  ground  is  that  the  transcript  shows  that  the  original 
papers  were  not  in  the  Justice's  Court,  and  had  not  been  there  since 
March  27,  1908,  but  that  same  were  sent  to  the  County  Court  under 
the  former  writ  of  certiorari,  thereby  taking  the  case  out  of  tlie  juris- 
diction of  the  Justice's  Court.  There  is  nothing  substantial  in  this 
objection.  The  record  shows  that  on  June  13,  1908,  the  transcript 
from  the  Justice's  Court  was  filed  in  the  County  Court,  and  it  ap- 
pears that  on  June  9,  1908,  plaintiffs  petition  in  the  Justice's  Court 
was  file-marked  in  the  Coifnty  Court.  The  judgment  in  the  Justice's 
Court  being  by  default,  tliis  probably  was  the  only  paper  in  the  case. 
The  transcript  of  the  justice  certified  that  the  original  papers  had 
been  sent  up  to  the  County  Court  on  the  former  certiorari,  on  March 
27,  1908,  and  were  then  in  the  County  Court. 

The  fifth  ground  of  the  motion  was  that  the  County  Court  acquired 
no  jurisdiction  under  the  writ,  because  the  same  was  issued,  served 
and  returned  at  a  time  when  the  Justice's  Court  had  ng  jurisdiction 
of  the  cause.  This  ground  has  probably  for  its  basis  the  theory  tliat 
the  cause  had  at  that  time  been  removed  to  the  County  Court  by  a 
previous  writ  which  had  not  been  dismissed.  We  think  the  first  ap- 
plication being  afterwards  dismissed  for  insufficiency,  upon  a  motion 
to  dismiss  wMch  was  on  file  at  the  time  the  second  application,  was 
presented,  it  was,  in  contemplation  of  law  and  for  all  purposes  of 
the  writ  of  certiorari,  dismissed  when  the  second  application  was 
filed.  That  is  to  say,  the  applicant  would  not  under  those  circum- 
stances have  to  await  the  court's  action  upon  the  motion  and  thereby 
possibly  let  the  ninety  days  go  by  and  lose  his  right  to  the  writ  al- 
together. When, the  motion  was  granted  the  action  of  the  court 
related  back  to  the  time  the  motion  was  filed. 

The  sixth  ground  is  that  the  affidavit  or  application  showed  no 
valid  defense  in  that  it  does  not  aver  that  the  dismissal  of  the  suit 
against  Fox  was  not  due  to  applicant's  own  inexcusable  neglect.  The 
eighth  ground  is  that  the  application  fails  to  set  up  any  defense 
whatever  to  appellee's  suit.  Plaintiff's  statement  of  his  cause  of  ac- 
tion, as  filed  in  the  Justice's  Court,  was  as  follows:     "This  suit  is 
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brought  by  B.  P.  Lane,  plaintiff,  against  Mrs.  E.  Wilbur,  defendant, 
a  feme  sole,  and  a  resident  of  Bexar  County,  Texas,  for  the  sum  of 
one  hundred  and  ten  dollars,  balance  due  for  legal  services.  That 
said  amount  is  due  and  unpaid  and  demand  therefor  has  been  made 
of  defendant.  Wherefore  plaintiff  prays  that  defendant  be  cited  to 
appear  at  the  next  regular  term  of  this  honorable  court,  and  that  upon 
final  hearing  hereof  he  have  judgment  for  his  debt  in  the  sum  of 
$110  and  for  costs  of  suit,  and  for  general  and  special  relief.'* 

The  application  states  that  the  only  testimony  upon  which  the  judg- 
ment was  had  in  the  Justice's  Court  was  that  df  plaintiff.  Lane,  who 
testified  that  $100  of  the  amount  sued  for  was  due  him  as  one-half 
of  the  amount  he  would  have  deceived  had  he  recovered  a  judgment 
in  Mrs.  Wilbur's  suit  against  Fox;  that  he  had  a  contract  with  Mrs. 
Wilbur  whereby  he  was  to  receive  one-half  of  the  amount  he  might 
recover  in  her  suit  against  Fox,  but  that  the  suit  was  dismissed  on 
account  of  her  not  attending  the  trial;  that  he,  Lane,  offered  no  evi- 
dence to  show  that  a  judgment  could  have  been  recovered  against 
Fox  had  the  same  been  tried,  and  that  she  (the  applicant)  does  not 
owe  Mr.  Lane  anything  whatever  and  has  a  valid  defense  to  his  cause 
of  action,  and  that  she  was  prevented  from  setting  up  her  defense 
on  account  of  sickness  which  existed  when  she  was  served  with  cita- 
tion and  when  the  cause  was  tried,  and  she  was  thereby  unable  to 
make  her  defense  or  to  procure  anyone  else  to  attend  court  and  pre- 
sent her  defense,  being  confined  to  her  bed  continuously  after  she 
was  served  and  until  after  the  trial  and  was  on  account  of  her  sick- 
ness unable  to  attend  court,  and  judgment  was  rendered  against  her 
by  default. 

Sickness  is  a  sufficient  excuse.  (Cordes  v.  Kauffman^  29  Texas, 
180.)  The  testimony  alleged,  and  upon  which  the  judgment  was  had, 
was  insufficient  to  show  liability.  See  Patterson  &  Wallace  v.  Frazier, 
79  S.  W.,  1077,  where  it  was  held  that  in  order  to  hold  an  attorney 
liable  for  neglect  in  attending  to  his  client's  case  whereby  the  cause 
of  action  was  lost,  it  is  necessary  to  establish  as  a  fact  that  it  would 
otherwise  not  have  been  lost.  We  think  the  same  rule  must  apply  to 
a  suit  by  an  attorney  for  a  fee  contingent  upon  recovery  in  a  certain 
suit  where  the  conduct  of  the  client  is  responsible  for  its  loss.  The 
showing  made  by  the  application  indicates  that  the  applicant  has  a 
defense.  However,  it  has  been  held  that  a  general  statement  in  the 
application  that  the  applicant  did  not  owe  the  plaintiff  anything  on 
the  suit  and  that  she  was  prevented  from  making  an  appearance  and 
defense  by  severe  sickness  was  sufficient  to  entitle  her  to  the  writ. 
Ahrens  v.  Giesecke,  9  Texas,  433.  See  also  Jones  v.  Nold,  22  Texas, 
382;  Stuart  v.  Mau,  Texas  App.  Civ.  Cases,  sec.  784;  Beard  v.  Mil- 
ler, 16  S.  W.,  655. 

The  remaining  grounds  of  the  motion  are  practically  disposed  of 
by  what  has  been  said. 

We  conclude  the  motion  ought  not  to  have  been  sustained. 

Reversed  and  remanded. 
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Ottiele  Haralson  v.  San  Antonio  Traction  Gohpany. 

Decided  January  13,  1900. 

1. — neadlng  aad  Proof — ^VarianM — ^Penonal  lojurlet. 

In  an  action  for  personal  injuries  received  while  alighting  from  a  street 
car,  the  plaintiff  alleged,  in  substance,  that  after  the  car  had  oeen  stopped  to 
let  her  off  but  before  she  had  time  to  alight,  the  car  was  started  suddenly  and 
without  warning,  whereby  she  was  violently  thrown  therefrom  and  injurea;  the 
defendant  alleged  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
attempting  to  alight  from  the  car  while  the  same  was  in  motion;  the  court  in- 
structed the  jury  to  find  for  defendant  if  they  believed  from  the  evidence  that 
at  the  time  plaintiff  attempted  to  alight  from  the  car  the  same  was  in  motion. 
Held,  the  charge  was  correct.  Plaintiff  could  recover  only  upon  proving  sub- 
stantially the  facts  alleged  as  her  cause  of  action. 

8. — ^Personal  Injuries — ^Defensive  Issue — ^Failure  to  Submit,  Who  Kay  Complain. 

In  an  action  for  personal  injuries,  the  defendant  alone  can  complain  of 
the  failure  of  the  court  to  submit  its  defense  of  contributory  negligence. 

Appeal  from  the  45th  Judicial  District,  Bexar  County.  Tried  be- 
low before  Hon.  J.  L.  Camp. 

Kellar  &  Kellar,  for  appellant. 

Ogden,  Brooks  &  Napier,  for  appellee. 

NEILL,  AssfociATE  Justice. — This  is  a  suit  by  appellant  against 
appellee  for  damages  alleged  to  have  been  caused  by  personal  injuries 
inflicted  by  the  negligence  of  the  latter  while  she  was  a  passenger  on 
one  of  its  cars  when  she  was  in  the  act  of  alighting  therefrom.  The 
gravamen  of  the  complaint  is  that  after  the  car  has  been  stopped  to 
let  her  get  off  but  before  she  had  time,  the  motorman  suddenly  and 
without  warning  started  the  car,  which  was  jerked  with  great  force 
and  violence  so  that  she  was  thrown  forcibly  therefrom  and  fell  pros- 
trate upon  the  ground,  and  was  thereby  seriously  injured. 

The  defendant  answered  by  a  general  denial  and  a  plea  of  con- 
tributory negligence,  in  which  it  was  alleged  that  plaintiff's  injuries, 
if  any,  were  caused  and  contributed  to  by  her  act  of  negligence  in 
attempting  to  get  off  a  moving  car  at  the  time,  in  the  manner  and 
under  the  circumstances  which  she  did,  and  not  by  any  act  of  negli- 
gence on  its  part. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant. 

The  court,  after  (in  the  first  paragraph  of  its  charge)  appropriately 
submitting  the  ground  of  negligence  alleged  by  plaintiff  as  tlie  cause 
of  her  injury,  then,  by  the  second  paragraph,  charged  the  jury  as 
follows:  "If,  however,  you  find  that  at  the  time  plaintiff  attempted 
to  alight  from  said  car  and  was  thrown  or  fell  to  the  ground,  said 
car  had  not  come  to  a  stop  .  .  .  but  was  in  motion,  you  will  find 
for  the  defendant.**  This  part  of  the  charge  is  assigned  as  error, 
and  under  the  assignments  these  propositions  are  asserted: 

"First.  Whether  alighting  from  a  moving  car  constitutes  negli- 
gence or  not  is  a  fact  to  be  determined  by  the  jury,  taking  into  con- 
sideration all  the  circumstances  and  evidence  in  the  case.'* 
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^^Second.  A  variance  between  the  allegations  and  proofs,  which 
ought  not  to  mislead  the  adverse  party  to  his  prejudice,  is  not  mate- 
rial" 

Wliile  each  proposition  is  a  correct  enunciation  of  an  abstract  prin- 
ciple of  law,  neither  is  applicable  to  the  case  as  made  by  the  pleadings 
and  evidence  now  under  consideration.  The  plaintiff  could  only 
recover  upon  substantially  proving  the  facts  which  she  alleged  as  her 
cause  of  action.  The  fact  that  an  injury  is  negligently  caused  one 
while  attempting  to  alight  from  a  standing  car  is  obviously  different 
from  the  fact  that  the  injury  was  negligently  caused  when  he  was  in 
the  act  of  stepping  from  a  moving  one.  As  is  said  in  El  Paso  Elec- 
tric Ry.  Co.  V.  Boer,  108  S.  W.,  201,  "The  only  ground  of  negli- 
gence alleged  was  that  the  car  was  standing  still  when  plaintiff  started 
to  alight  therefrom  and  that  while  in  the  act  of  alighting  it  was  sud- 
denly started  forward  without  warning,  and  he  was  thereby  caused 
to  fall  to  the  ground  and  was  injured.  This  allegation  would  not 
admit  of  proof  or  authorize  the  submission  as  an  issue  that  the  car 
was  in  motion  when  plaintiff  started  to  alight  from  it  and  that  its 
speed  was  suddenly  increased;  for  the  pleadings  .  .  .  raise  no  such 
issue.  ...  If  the  car  was  moving  when  plaintiff  first  atten\pted 
to  leave  it,  such  fact  necessarily  showed  it  was  not  standing  when  he 
made  the  attempt,  and  thereby  disproved  the  only  act  of  negligence 
alleged  as  plaintiffs  cause  of  action." 

The  second  assignment  of  error  complains  that  the  court  failed  to 
submit  any  charge  on  the  issue  of  contributory  negligence,  or  inform 
the  jury  on  whom  was  the  burden  of  proof  as  to  such  issue.  We  can 
not  perceive  any  reason  for  this  complaint.  Contributory  negligence 
is  a  defense  which,  if  established,  defeats  plaintiff's  action.  Hence, 
if  there  be  evidence  tending  to  support  such  defense  and  the  court 
fails  to  submit  it  to  the  jury,  the  plaintiff  is  obviously  benefited  by 
such  failure.  Tlie  defendant,  in  such  event,  can  only  complain  of 
such  nonaction  of  the  court;  and  it  would  seem  from  the  authorities 
that  he  can  not  successfully  do  so  unless  he  has  appropriately  re- 
quested a  submission  of  such  defensive  issue. 

As  no  assignment  of  error  questions  the  sufficiency  of  the  evidence 
to  sustain  tlie  verdict,  it  may  be  assumed  that  it  is  correct.  The 
judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


W.  H.  Shaw  v.  W.  A.  Threadgill. 

Decided  Januaxy  14,  1909. 

1. — School  Land — Contract  to  Procure  Award. 

Evidence  considered  and  held  to  show  a  contract  by  plaintiff  with  refer- 
ence to  school  land,  not  only  to  dispose  by  litigation  of  the  rights  of  an  adverse 
claimant,  but  to  procure  for  defendant  an  award  of  the  same  to  defendant  as 
a  purchaser,  which  latter  undertaking  not  being  complied  with,  plaintiff  could 
not  recover  the  agreed  compensation. 

2. — Same — Pleading. 

Where  the  suit  was  for  agreed  compensation  for  an  undertaking^  to  pro- 
cure an  award  of  school  land  to  defendant,  it  was  not  admissible  to  mtroauce 
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in  evidence  a  deed  from  defendant  to  an  adverse  claimant  of  the  land  in  com- 
promise of  their  claims,  as  proof  that  an  interest  in  the  land  had  been  ob- 
tained for  defendant. « 

Appeal  from  the  County  Court  of  Tom  Qreen  County.  Tried  below 
before  Hon.  Milton  Mayes. 

■ 

Brighitnan  &  Upton,  for  appellant. 
C,  E.  Dubois,  for  appellee. 

HODGES,  Associate  Justice. — This  suit  was  filed  in  the  Justice 
Court  of  Precinct  No.  1  of  Tom  Green  County  by  the  appellee  to  re- 
cover the  sum  of  $200  for  legal  services  alleged  to  have  been  ren- 
dered the  appellant  imder  a  contract  by  which  the  former  undertook 
to  procure  a  title  for  the  latter  to  four  sections  of  school  land.  There 
was  a  trial  in  the  Justice  Court,  resulting  in  a  judgment  in  favor  of 
the  appellee  for  $200,  from  which  the  appellant  took  an  appeal  to 
the  County  Co'urt,  where  judgment  was  again  rendered  for  the  same 
amount.     From  that  judgment  this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court 
to  instruct  a  verdict  in  favor  of  the  appellant.  In  support  of  this 
assignment  it  is  urged  that  the  appellee  having  pleaded  and  proven 
a  contract  by  the  terms  of  which  he  was  to  receive  the  sum  sued  for 
in  consideration  of  his  successfully  procuring  for  the  appellant,  Shaw, 
the  four  sections  of  school  land  referred  to  in  the  evidence  and  de- 
scribed in  the  pleadings,  and  the  undisputed  evidence  showing  that 
he  did  not  perform  the  contract  which  he  undertook,  no  right  of  re- 
covery is  shown.  The  pleadings  were  oral.  The  transcript  from  the 
Justice  Court  shows  the  following  entries:  "Suit  upon  a  contract 
$200;  plaintiff's  demand  being  for  the  sum  of  $200  on  a  contract  for 
legal  services  as  an  attorney  at  law  in  procuring  for  the  defendant, 
"W.  A.  Shaw,  four  sections  of  school  land  situated  in  Coke  County, 
Texas,  as  follows:"-  (Then  follows  a  description  of  the  lands  in- 
Tolved  in  this  controversy.)  Upon  the  trial  in  the  County  Court 
the  plaintiff  testified  substantially  as  follows :  That  he  waa  an  attor- 
ney at  law  at  the  time  of  his  employment  by'  the  appellant,  and  was 
engaged  especially  in  the  business  of  locating  settlers  on  State  school 
land  and  representing  such  settlers  in  school  land  litigation,  and  in 
procuring  school  land  for  actual  settlers.  He  was  employed  by  the 
appellant  to  procure  for  him  the, lands  described  in  the  petition  in 
this  case.  Shaw,  the  appellant,  had  previously  located  upon  the  land, 
which  was  situated  in  Coke  County,  and  had  given  him  what  pur- 
ported to  be  the  facts  in  his  case.  Appellee  told  Shaw,  basing  his 
opinion  upon  the  facts  as  detailed  by  the  latter,  that  he  thought 
Shaw  would  be  entitled  to  the  land  if  he  had  filed  on  it.  Shaw  then 
asked  him  what  his  charge  would  be  for  assisting  him  in  procuring 
the  land.  In  reply  he  told  Shaw  that  he  would  take  his  case  for  a 
fee  of  $200  contingent  upon  his  success;  that  if  he  succeeded  he  was 
to  get  the  $200  for  services,  for  making  out  his  application,  directing 
him  how  to  comply  with  the  law  and  otherwise  assisting  him  in  pro- 
curing the  land;  if  he  did  not  succeed  he  was  not  to  get  anything. 
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At  the  time  Sliaw  engaged  his  services  as  above  mentioned,  the  land 
was  held  by  George  March,  who  had  applied  to  purchase  it  and  had 
received  tlie  award  from  the  Commissioner  of  the  Ueneral  Land  OflSce. 
Shaw  accepted  the  appellee's  offer,  and  appellee  thereafter  prepared 
Shaw's  applications  and  forwarded  them  to  the  Commissioner  of  the 
Land  Office.  These  were  rejected  for  the  reason  that  the  land  had 
been  previously  sold  to  George  March.  The  appellee  thereafter  as- 
sisted in  the  bringing  of  a  suit  against  March,  which  resulted  in  a 
recovery  of  the  land  by  Shaw  as  against  March;  from  which  judg- 
ment an  appeal  was  taken,  which  resulted  in  an  aflSrmance  of  the 
judgment  of  the  court  below.  On  cross-examination  appellee  stated 
that  after  the  judgment  against  March  had  been  rendered  the  Com- 
missioner of  the  General  Land  Office  cancelled  the  sale  to  March,  and 
he  understood  that  the  land  was  awarded  to  old  man  Bunnells.  He 
did  not  think  Shaw  ever  received  an  award  of  the  land.  The  appel- 
lant testified  substantially  to  the  following  facts,  in  which  there  was 
no  contradiction:  ^Trior  to  the  time  I  filed  on  the  four  sections  of 
land  set  out  and  described  in  plaintiff's  cause  of  action  I  met  the 
plaintiff  and  he  told  me  that  he  would  get  me  the  four  sections  of 
land  for  $200.  He  was  to  get  me  the  land  from  George  March  for 
this  fee,  and  he  was  to  get  the  Land  Commissioner  to  award  me  the 
land  before  I  paid  him  anything.  I  was  to  pay  him  the  $200,  or 
$50  per  section,  after  lie  had  got  the  title  to  the  land  for  me  and 
after  he  had  it  awarded  to  me.  I  went  ahead  and  had  the  suit  brought 
against  George  March  after  my  applications  had  been  rejected,  and 
got  judgment  against  March;  but  after  obtaining  this  judgment  the 
Commissioner  refused  to  sell  the  land  to  me,  saying  it  was  under 
lease  at  the  time  I  filed  on  it  and  therefore  was  not  subject  to  sale 
to  anybody  but  George .  March,  who  was  the  assignee  of  the  lease.  He 
awarded  the  land  to  old  man  Runnells  on  his  application  made  after 
the  lease  had  expired,  and  rejected  my  application."  Other  facts  con- 
cerning what  took  place  between  the  appellee  and  the  appellant  were 
testified  to  by  this  witness,  in  which  he  was  contradicted  and  which 
we  deem  it  unnecessary  to  state. 

From  the  pleadings  as  set  out  in  the  transcript  there  can  be  no 
doubt  about  this  being  an  action  on  an  express  contract,  by  the  terms 
of  which  the  appellee  undertook  for  a  contingent  fee  "to  procure" 
for  the  appellant  the  four  tracts  of  land  referred  to.  At  the  time 
the  contract  was  made  the  State  owned  the  land,  but,  under  condi- 
tions which  the  parties  before  the  court  deemed  insufficient  in  law  to 
justify  it,  the  Commissioner  of  the  General  Land  Office  had  awarded 
the  sale  of  the  lands  to  George  March.  Over  the  objection  of  the 
appellant  the  appellee  was  permitted  in  the  trial  below  to  introduce 
in  evidence  a  quitclaim  deed  to  the  land  in  controversy  from  Shaw 
,io  March,  in  which  the  consideration  of  $3,250  was  recited  as  having 
'  been  paid  by  March  to  Shaw.  It  is  contended  by  appellee  that  this 
instrument  is  evidence  of  the  fact  that  he  had  performed  such  legal 
services  under  his  contract  as  enabled  Sliaw  to  fix  a  claim  upon  the 
land  which  he  sold  for  the  sum  mentioned,  and  this  is  relied  upon  as 
showing  the  accomplishment  of  the  results  undertaken  by  the  appellee 
in  his  contract  to  procure  the  land.     Shaw  testified,  and  upon  this 
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point  was  not  contradicted,  that  this  deed  was  a  mere  quitclaim  and 
was  executed  by  him  about  four  years  after  the  suit  began  with 
March;  that  during  that  time  he  had  been  kept  out  of  the  possession 
of  the  land  by  March  by  sequestration  proceedings;  that  at  the  time 
the  deed  was  made  he  was  threatening  suit  for  damages  against  March 
for  the  sum  in  excess  of  that  mentioned  in  the  deed,  on  account  of 
having  been  so  dispossessed;  that  he  had  agreed  to  release  his  claim 
for  damages,  and  execute  the  deed  introduced,  as  a  compromise;  that 
the  principal  consideration  for  the  payment  of  the  $3,250  was  the 
release  of  his  claim  for  damages. 

The  right  of  the  appellee  to  recover  in  this  action  must  depend 
upon  his  showing  that  he  performed  his  part  of  the  contract.  If  the 
defeat  of  the  claim  urged  by  March  was  a  full  performance,  such  as 
was  in  contemplation  of  the  parties  when  the  contract  was  made,  then 
he  is  entitled  to  recover.  But  if  he  was  to  do  more,  that  is,  as  tes- 
tified by  Shaw,  to  procure  the  land  from  the  State  also,  he  is  not 
entitled  to  a  judgment.  We  think  the  contract  clearly  shows  that 
the  object  which  the  appellee  undertook  to  accomplish  and  upon  the 
successful  performance  of  which  the  payment  of  his  fee  was  made 
to  depend  meant  the  ousting  of  March  as  a  purchaser  from  the  State 
and  also  having  the  award  made  to  the  appellant,  Shaw.  No  other 
inference  can  be  drawn  from  the  terms  of  the  contract,  as  it  is  testi- 
fied to  by  the  appellee  himself,  and  from  the  conditions  under  which 
it  is  made.  That  he  contemplated  the  performance  of  the  particular 
service  is  shown  by  the  fact  that  he,  immediately  upon  his  employ- 
ment, began  his  efforts  to  have  the  award  made  by  the  Commissioner 
to  Shaw.  If  that  was  no  part  of  his  duty  under  the  contract,  then 
why  did  he  undertake  it?  If  it  was  a  part  of  his  duty  he  failed  to 
accomplish  it,  and  therefore  did  not  earn  his  fee  under  the  contract. 
We  think  the  court  erred  in  refusing  to  give  the  special  charge  re- 
quested. This  also  disposes  of  the  sixth  and  seventh  assignments. 
We  think  the  court  erred  in  admitting  in  evidence  the  quitclaim  deed 
from  Shaw  to.  March. 

The  judgment"  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  &  San  Francisco  Bailway  Company  v.  E.  L.  MatI 

Decided  January  14,  1909. 

Iw— ETidenoe — Opinion — ^Seasonable  Time. 

In  an  action  for  damages  by  delay  of  cattle  in  transportation,  witnesses 
sbould  not  be  allowed  to  testify  what  would  be  a  reasonable  time,  or  a  rea- 
sonable time  in  the  exercise  of  ordinary  care  by  the  carrier,  for  the  transpor- 
tation. 

S.— Weisrhts  of  Cattle— Secondary  Evidence. 

A  witness  who  weighed  cattle,  noting  weights  which  he  knew  to  be  correct 
on  "scale  tickets"  of  which  he  preserved  a  carbon  copy,  may  testify  to  such 
weights,  attaching  a  copy  of  the  scale  tickets  to  his  deposition;  the  production 
of  the  originals,  they  being  beyond  the  jurisdiction  of  the  court  was  not 
neeossary. 

Vol.  Lni  Civil— 17. 
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8. — ^Written  Document — ^Introduotlon  of  Part — Claim  for  Damage. 

Defendant  having  introduced  a  part  of  the  written  claim  for  damages  sub- 
mitted by  plaintiff  before  suit,  to  show  that  the  amount  was  materially  less 
than  that  sued  for,  defendant  was  entitled  to  introduce  the  remainder  of  the 
document  only  so  far  as  any  part  thereof  bore  on  or  qualified  the  inference 
sought  to  be  drawn  from  that  introduced. 

4. — ^Evidence — ^Market  Beports. 

Reports  of  isolated  sales  of  articles,  not  shown  to  be  of  the  same  kind  and 
quality  as  those  of.  which  the  market  price  is  in  issue,  are  inadmissible  to 
establish  that  price,  but  aomissible  only  to  show,  if  that  fact  is  contested, 
the  existence  of  a  market. 

5. — Same — ^Decline. 

Evidence  of  decline  in  the  market  price  is  inadmissible  where  the  articles 
in  question  could  not  have  reached  market  in  time  for  the  higher  price. 

6. — ^Unloading  Cattle  In  Transit. 

The  proper  time  for  resting  and  feeding  cattle  unloaded  therefor  in  transit 
by  rail  is  not  limited  to  the  five  hours  required  by  the  Statute  of  the  United 
States  (Compiled  Stats.,  U.  S.,  1907,  Supplement,  p.  918)  but  depends  on  the 
circumstances. 

Appeal  from  the  County  Court  of  Grayson  County.  Tried  below 
before  Hon.  J.  W.  Hassell. 

C.  H.  Yoakum  and  Head,  Dillard  £  Head,  for  appellants. 

Wolfe,  Hare  &  Maxey,  for  appellees. 

HODGES,  Associate  Justice. — ^This  is  an  action  instituted  by 
the  appellee  against  the  appellant  to  recover  damages  for  an  alleged 
unreasonable  delay  in  the  shipment  of  four  carloads  of  cattle  from 
Scullin,  Indian  Territory,  to  National  Stock  Yards,  Illinois.  The 
cattle  left.Scullin  on  tlie  10th  day  of  July,  1906,  and  arrived  at  their 
destination  on  the  13th  following,  in  time  to  be  sold  in  the  market 
of  that  day.  When  the  shipment  arrived  at  Springfield,  Missouri, 
the  stock  was  unloaded,  watered,  fed  and  rested  as  required  by  law, 
causing  a  delay  of  about  eight  hours.  It  is  claimed  by  the  appellee 
that  with  proper  and  reasonable  care  the  shipment  could  have  been 
carried  through  to  destination  within  thirty-six  hours,  and  further, 
that  there  was  no  necessity  for  unloading  en  route.  From  a  judgment 
rendered  in  favor  of  the  appellee  for  the  sum  of  $300  tliis  appeal  is 
prosecuted.  The  principal  issue  appears  to  be  whether  the  trans- 
portation was  made  within  a  reasonable  time. 

In  the  trial  below  the  plaintiff  and  several  of  his  witnesses  were 
permitted  to  testify  over  the  objection  of  the  defendant  what,  in  their 
opinion,  was  a  reasonable  time  within  which  such  a  shipment  should 
have  been  made  from  Scullin  to  the  National  Stock  Yards.  Some 
of  them  were  permitted  to  state  what  would  be  a  reasonable  time  in 
the  exercise  of  ordinary  care  on  the  part  of  the  carrier.  This  testi- 
mony should  have  been  excluded  upon  objection.  It  was  permitting 
the  witness  to  invade  the  province  of  the  jury.  Houston  &  T.  C.  By. 
Co.  V.  Roberts,  101  Texas,  418. 

There  was  no  error  in  admitting  the  testimony  of  the  witness  Cod- 
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dington,  who  weighed  the  cattle  at  their  destination  and  made  out  the 
scale  tickets.  His  testimony  shows  that  at  the  time  of  weighing  he 
made  a  record  of  the  weights,  consisting  of  the  "scale  ticket,"  as  it 
was  called,  and  at  the  same  time  and  by  the  same  process  made  a 
carbon  copy  also.  The  qualification  attached  to  the  bill  of  exception 
shows  that  the  witness  testified  that  he  did  the  weighing  and  knew 
that  the  weights  testified  to  were  correct;  that  he  had  consulted  no 
records  except  the  scale  tickets,  which  he  also  knew  to  be  correct. 
He  attached  copies,  to  his  deposition.  Objection  was  made  both  to 
his  testimony  concerning  the  contents  of  the  scale  tickets  and  to  the 
introduction  of  the  copies  which  had  been  attached  to  the"  deposition. 
It  clearly  appeared  from  the  further  testimony  of  this  witness  that 
the  original  documents,  the  scale  tickets  made  at  the  time  the  cattle 
were  weighed,  were  beyond  the  jurisdiction  of  the  court  and  in  the 
possession  of  third  parties.  Under  such  circumstances  it  is  not  re- 
quired to  produce  the  original  document.  Missouri,  K.  &  T.  Ry.  Co. 
V.  Dilworth,  95  Texas,  327;  Veck  v.  Holt,  71  Texas,  715;  Bradner 
on  Evidence,  p.  241;  2  Wigmore  on  Evidence,  sec.  1213. 

In  the  trial  below  the  appellant  offered  in  evidence  the  following 
portion  of  the  appellee^s  claim  for  damages  as  it  was  originally  pre- 
sented for  payment: 

"Claim  is  therefore  made  for  the  feed  bill  at  said  feeding  station 
and  twenty-five  pounds  per  head  extra  shrinkage  and  ten  cents  per 
himdred  weight  difference  in  the  market  price  between  the  12th  and 
13th  inst.  Copy  of  account  sale,  expense  bill,  and  certificates  of 
weights  are  hereto  attached  with  letter  from  R.  L.  May,  dated  13th 
inst.: 

23  steers,  24,275,  at  $3.75 $    910.30 

25  steers,  26,326,  at     3.60 947.70 

45  steers,  48,205,  at     3.60 1,735.38 

1  steer,  1,245,  at     3.60 44.82 

4  heifers,  3,380,  at     3.35 113.23 

$3,751.43 

Amount    realized $3,561.65 

Difference    189.78 

Feed  bill  at  Springfield 12.00 

Total  claim $    201.78.'' 

The  court  then  permitted  the  appellee,  over  the  objection  of  appel- 
lant, to  introduce  and  read  to  the  jury  the  remaining  portions  of  the 
claim,  or  the  language  used  in  that  connection,  which  is  as  follows: 
"For  loss  sustained  by  reason  of  a  four  car  consignment  not  reaching 
the  National  Stock  Yards,  Illinois,  in  time  to  sell  on  Thursday's  mar- 
ket. Said  cattle  were  loaded  in  ample  time  to  have  reached  the  Na- 
tional Stock  Yards  for  the  early  market  for  Thursday,  July  12,  but 
due  to  unnecessary  delays  by  reason  of  the  cattle  being  stopped  at 
Springfield  to  be  fed  and  watered,  contrary  to  written  instructions, 
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they  did  not  arrive  until  8 :50  a.  m.,  July  13,  and  found  a  lower  mar- 
ket than  the  preceding  day.  The  hay  fed  at  Springfield  waa  rotten 
and  the  cattle  did  not  eat  it.*'  The  portion  of  the  claim  introduced 
by  the  appellant  was  probably  material  for  the  purpose  of  showing  that 
the  claim  for  damages  as  first  presented  was  more  than  one  hundred 
dollars  less  than  the  amount  sued  for,  and  in  this  manner  might  tend 
to  discredit  the  evidence  by  which  the  excess  was  sought  to  be  estab- 
lished. This  was  the  only  purpose  prejudicial  to  the  appellee  for 
which  the  evidence  could  be  used.  If  the  remaining  portion  of  the 
claim  contained  anything  which  would  tend  to  explain,  or  show,  why 
the  appellee  was  in  this  suit  seeking  to  recover  a  greater  amount  of 
damages  than  were  originally  claimed,  or  why  the  claim  at  first  waa 
limited  to  the  sum  therein  specified,  it  would  have  been  admissible 
for  that  purpose.  The  rule  which  permits  the  plaintiff  to  introduce 
the  entire  instrument  when  the  defendant  has  offered  only  a  part,  is 
based  upon  the  principle  that  a  reading  of  the  entire  instrument  is 
essential  to  a  proper  understanding  of  the  portion  offered,  and  is  justi- 
fied only  when  that  is  the  case.  3  Wigmore  on  Ev.,  sec.  2094  et  seq.  The 
claim  liere  in  issue  was  susceptible  of  being  divided  into  two  parts;. one 
dealing  with  the  cause  of  the  damages,  and  the  other  with  the  extent  of 
the  damages  claimed.  What  caused  the  damages  was  not  necessary  to  an 
understanding  of  the  amount  claimed  in  this  instance.  While  a  proper 
observance  of  the  rule  may,  in  some  instances,  forbid  the  introduction 
of  the  remaining  portions  of  one  document,  on  the  other  hand  it  may 
and  does  often  permit  the  introduction  of  not  only  the  remainder  of 
the  document  from  which  the  excerpt  is  taken,  but  others  bearing 
upon  the  same  issue  or  that  may  be  necessary  to  a  proper  imderstand- 
ing  of  the  utterances  first  introduced.  There  is  no  legal  reason  why 
the  application  of  this  rule  should  be  made  use  of  merely  to  get  be- 
fore the  jury  declarations  or  statements  which  are  otherwise  inadmis- 
sible and  which  can  serve  no  useful  purpose  in  the  connection  in  which 
they  are  offered.  We  think  the  court  should  have  sustained  the  ob- 
jections urged.  That  portion  of  the  claim  introduced  by  the  appellee 
consisted  of  charges  of  negligence  such  as  might  properly  belong  to 
pleadings,  and  it  could  throw  no  light  upon  why  the  amount  claimed 
was  less  than  the  sum  sued  for. 

Appellee  introduced  in  evidence  extracts  from  the  report  of  the 
live  stock  market,  as  published  in  a  paper  called  the  National  Live 
Stock  Reporter.  Among  these  was  a  list  of  the  sales  of  the  day,  in- 
cluding that  made  of  the  cattle  in  question  by  the  appellee,  giving  the 
price  received  in  the  market.  It  is  not  shown  how  this  affected  the 
appellant -prejudicially.  The  appellee  had  been  permitted  without  ob- 
jection to  testify  what  his  cattle  sold  for  in  that  market.  The  propo- 
sition upon  which  the  appellant  based  its  objection  to  this  testimony — 
that  the  market  price  could  not  be  shown  by  specific  sale  without  also 
showing  that  the  articles  sold  are  of  the  same  kind  and  quality  as 
those  in  question — is  supported  by  a  number  of  decisions  in  this  and 
other  States.  But  we  do  not  think  tliis  case  presents  the  same  state 
of  facts  as  those  upon  which  those  rulings  are  made  to  depend.  In 
this  case  we  have  offered  in  connection  with  the  regular  market  report 
the  aggregate  of  the  day's  sale,  and  upon  which,  presumably,  that  mar- 
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ket  report  is  based.  In  that  respect  it  is  different  from  those  instances 
where  it  is  sought  to  show  the  market  price  by  one  or  more  isolated 
sales.  We  think  these  specific  sales  were  clearly  admissible  to  prove 
that  articles  of  the  same  kind  were  bought  and  sold  at  that  place,  for 
the  purpose  of  showing  that  a  market  existed.  Abbott's  Trial  Evi- 
dence, p.  380.  If  this  fact  were  not  contested  we  can  see  no  good 
reason  why  a  report  of  specific  sale  should  have  been  admitted,  and 
such  evidence  should  probably  have  been  excluded  upon  the  ground 
that  it  was  immaterial.  The  published  report  shows  sales  both  above 
and  below  the  price  which  the  appellee  testified  he  received  for  his 
cattle.  That  portion  of  the  report  which  stated  that  there  had  been 
a  decline  in  prices  since  the  first  of  the  week  should  have  been  ex- 
cluded, inasmuch  as  the  evidence  shows  that  appellee's  cattle  could 
not  have  reached  the  market  sooner  than  the  day  before  they  did 
arrive. 

Upon  another  trial  the  court  should  not  limit  to  five  hours  only 
the  time  which  might  be  deducted  for  complying  with  the  United 
States  law  governing  the  unloading  of  cattle  for  tlie  purpose  of  rest- 
ing, watering  and  feeding  them  while  in  transit,  but  should  permit 
the  jury  to  take  into  consideration  such  reasonable  time  as  may  be 
necessary,  in  addition  thereto,  in  unloading  and  reloading. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  S.  Graves  v.  J.  A.  Bullen. 

Decided  January  14,  1909. 

1. — Jnrlsdlotion — ^Amonnt  In  ControYersy — ^Pleadinff. 

A  plea  that  plaintiff  by  mistake  had  stated  his  claim  at  an  amount  suffi- 
cient to  give  the  court  jurisdiction  is  insufficient.  The  issue  can  only  be  raised 
by  plea  that  the  amount  was  overstated  fraudulently  for  the  purpose  of  giving 
jurisdiction. 

2. — ^Fees  of  Office— Tax  CoUeotor. 

Commissions  allowed  as  compensation  to  a  public  officer  are  incident  to  the 
office.  A  tax  collector  is  entitlea  to  such  fees  only  on  taxes  collected  while  in 
possession  of  and  exercising  the  duties  of  such  position. 


Stated. 

A  retiring  tax  collector  made  out  and  signed  receipts  for  the  taxes  of 
various  parties  not  yet  paid.  After  the  office  was  turned  over  to  his  successor 
he  paid  these  taxes  to  the  State  and  county  and  collected  the  amounts  from 
and  delivered  the  receipts  to  the  several  tax  payers.  In  a  suit  against  him  by 
his  successor  for  the  commissions  on  these  taxes,  held,  that  the  making  out 
or  delivery  of  the  receipts  in  advance  of  payment  did  not  bind  the  county; 
that  as  to  the  right  to  tne  commissions  it  was  material  at  what  time  the  taxes 
were  paid,  ana  an  instruction  to  the  contrary  was  properly  refused;  that  de- 
fendant had  intruded  into  and  received  the  profits  of  plaintiff's  office  by  such 
collections:   and  that  he  was  liable  to  plaintiff  for  the  commissions  thereon. 

4. — ^Arbitration. 

It  is  questionable  whether  an  issue  as  to  the  right  to  commissions  as  be- 
tween a  retiring  tax  collector  and  his  successor  could  be  submitted  to  arbitra- 
tion, because  against  public  policy  as  impairing  the  efficiency  of  public  service, 
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but  where  the  submission  was  by  parol  and  its  effect  a  question  of  fact,  a 
verdict  of  the  jury  disregarding  the  arbitration  will  not  be  disturbed. 

Appeal  from  the  County  Court  of  Hamilton  County.  Tried  below 
before  Hon.  A.  E.  Scott. 

Dewey  Langford,  for  appellant. — ^When  plaintiffs  uncontradicted  evi- 
dence shows  that  the  amount  sued  for  was  below  the  jurisdictional 
sum  of  the  court  it  is  the  duty  of  the  court  to  dismiss  the  cause. 
Hoffman  v.  Cleburne  Bldg.  &  Loan  Assn.,  85  Texas,  409;  Boper  v. 
Brady,  80  Texas,  588;  McDaniel  v.  Cherry,  64  Texas,  178;  Dwyer  v. 
Bassett,  63  Texas,  276;  Bonner  v.  Watson,  6  Texas,  172;  Girardin 
V.  Dean,  49  Texas,  243;  King  v.  Watson,  2  App.  C.  C.  (Wilson),  sec. 
285. 

The  arbitrators  were  not  bound  to  find  according  to  the  law,  which 
the  court  afterwards  announced  as  the  law  of  this  cause.  Moore  v. 
Jones,  25  S.  W.,  987;  Edrington  v.  League,  1  Texas,  64;  Blanken- 
ship  V.  Adkins,  12  Texas,  536. 

When  an  arbitration  is  pleaded  as  a  matter  of  defense  it  is  not 
necessary  to  show  by  a  preponderance  of  the  evidence  that  the  terms 
and  conditions  of  the  agreement  to  arbitrate  were  the  same  in  the 
minds  of  both  parties,  as  the  law  encourages  settlements  of  this  kind 
and  they  are  presumed  to  be  valid  until  the  contrary  is  shown.  Gil- 
bert V.  Knight,  3  App.  C.  C.  (Wilson),  sees.  315,  316. 

A.  R.  Eidson  and  J.  L.  Lewis,  for  appellee. — A  tax  coUecjtor  has  no 
legal  right  to  pay  the  taxes  of  taxpayers,  account  to  the  State  and 
county,  therefor,  and  afterwards  be  reimbursed  by  the  taxpayers  re- 
questing him  to  pay  such  taxes.  State  Nat.  Bank  of  El  Paso  v.  Fink, 
86  Texas,  303;  4  American  and  English  Annotated  Cases,  423;  27 
S.  W.,  723;  66  S.  W.,  472. 

LEVY,  Associated  Justice. — Appellee  was  legally  elected  tax 
collector  of  Hamilton  County,  and  duly  qualified  as  such  on  Novem- 
ber 16,  1906,  succeeding  the  appellant  in  such  office.  Just  before  the 
time  of  retiring  from  the  official  position  the  appellant  made  out, 
signed  and  stamped  as  paid  the  tax  receipts  of  a  large  number  of 
taxpayers  in  the  county  listed  on  his  official  tax  rolls.  The  taxes  of 
these  taxpayers  were  not  at  the  time  of  making  out  the  receipts  in 
fact  paid,  nor  had  the  taxes  been  tendered  by  any  of  them  to  the  col- 
lector; but  tlie  purpose  of  the  appellant  was  to  advance  the  money 
and  pay  the  taxes  for  these  taxpayers  to  the  State  and  county,  hold- 
ing the  tax  receipts  as  a  personal  claim  against  each  of  them  for  the 
tax  money  so  advanced  by  him.  At  tlie  time  of  the  qualification  of 
appellee  as  the  tax  collector  these  signed  tax  receipts  had  not  been 
taken  from  the  office  nor  delivered  by  appellant  to  the  taxpayers,  nor 
the  taxes  paid  by  the  taxpayers  named  therein,  nor  had  the  appellant 
paid  over  the  said  taxes  to  the  State  and  county.  On  November  23, 
after  appellant  retired  from  the  office  as  such  tax  collector,  he  paid  in 
full  the  amount  of  such  taxes  specified  in  the  receipts  due  to  Hamilton 
County,  and  in  February  following  he  paid  in  full  the  amount  of  the 


1909.]  Graves  v.  Bullen.  263 

• 

taxes  specified  in  the  receipts  due  to  the  State.  After  retiring  from 
the  oflSce  the  appellant  proceeded  to  collect  from  the  several  taxpayers 
the  amount  due  by  them,  and  delivered  to  them  the  tax  receipts  so 
previously  signed  by  him  before  retiring  from  the  office.  Appellee 
brought  this  suit  to  recover  the  legal  commissions  on  the  taxes  so 
collected  by  appellant.  The  trial  was  before  a  jury,  and  they  returned 
a  verdict  in  favor  of  the  appellee.  Appellant  has  brought  the  case  on 
appeal  to  have  same  revised  for  the  errors  assigned. 

After  Stating  the  Facts, — In  the  absence  of  an  averment  that  the 
amount  in  controversy  was  fraudulently  placed  at  such  sum  for  the 
purpose  of  improperly  giving  jurisdiction  to  the  court,  there  was  no 
error  in  sustaining  exceptions  to  the  plea  complained  of  in  the  first 
assignment.  International  &  G.  N.  Ry.  v.  Nicholson,  61  Texas,  552; 
Dwyer  v.  Bassett,  63  Texas,  276.  An  averment  that  the  plaintiff 
had  mistakenly  stated  the  amount  sued  for  is  not  sufficient  to  reach 
a  jurisdictional  fact  where  the  face  of  the  petition  does  not  so  show. 
Although  the  evidence  may  show  that  the  amount  recoverable  is  below 
the  jurisdiction  of  the  court,  yet  if  the  amount  in  controversy  as 
alleged  was  not  fraudulently  made  for  the  purpose  of  improperly  con- 
ferring jurisdiction  the  jurisdiction  of  the  court  would  not  be  de- 
feated.    Hoffman  v.  Cleburne  B.  &  L.  Co.,  85  Texas,  409. 

The  appellant  complains  of  the  refusal  of  the  court  to  give  the  fol- 
lowing special  charge:  "You  are  instructed  that  W.  S.  Graves  while 
he  was  tax  collector  of  Hamilton  County,  Texas,  had  the  legal  riglit 
at  the  request  of  any  taxpayer  to  pay  the  taxes  due  the  State  and 
county,  and  the  time  when  the  said  Graves  received  the  money  and 
actually  delivered  the  tax  receipt  is  immaterial.*'  Under  the  facts 
shown  in  this  case  the  court  did  not  err  in  refusing  the  special  charge. 
It  is  significant,  in  the  circumstances,  that  the  taxes  indicated  in  the 
receipts  made  out  by  appellant  and  not  delivered  by  him  were  not 
tendered  or  paid  in  by  the  taxpayers,  and  that  appellant  did  not  pay 
in  the  taxes  for  them,  before  he  relinquished  the  office  to  the  appellee. 
Under  the  law,  as  soon  as  appellee  took  the  oath  of  office  and  qualified 
in  pursuance  of  law  he  became  legally  and  fully  entitled. to  the  office 
of  tax  collector.  The  commissions  or  fees  provided  by  law  were  inci- 
dent to  and  as  clearly  connected  with  the  office  as  the  rents  of  real 
estate  or  interest  on  securities.  State  ex  rel.  Jennet  v.  Owens,  63 
Texas,  262;  2  Blackstone,  36.  Unless  appellant  was  entitled  to  the 
commissions  in  suit  as  having  received  and  collected  the  taxes  while 
in  possession  and  exercising  the  duties  of  the  position,  he  can  not,  as 
against  appellee,  legally  claim  such  compensation.  Where  there  are 
no  relations  to  the  office  there  can  be  no  duties  and  no  claim  for 
services.  It  is  a  clear  principle  of  law  that  an  officer's  compensation 
ends  when  his  term  of  office  ends,  whether  that  event  occur  by  expira- 
tion of  time,  or  death,  or  resignation,  or  abolishment  of  the  office 
by  law.  Throop  on  Pub.  Officers,  sec.  474;  Jones  v.  Shaw,  15  Texas, 
577.  This  rule  is  applicable  in  a  suit  of  this  nature  as  in  a  claim  by 
the  officer  against  the  State  or  county.  The  claim  of  appellant  is 
therefore  made  dependent  in  the  case  on  the  fact  that  he  personally 
and  voluntarily  assumed  to  pay  the  taxes  of  the   various  designated 
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taxpayers  and  to  afterwards  be  reimbursed  by  them,  and  to  that  end 
had  made  out  and  signed  but  not  delivered  their  several  tax  receipts. 
Such  voluntary  act  and  doing  in  the  circumstances  on  the  part  of 
appellant  was  done  with  the  design  of  afterwards  being  able  to  collect 
and  receive  the  commissions  in  suit.  Appellant  can  not,  in  the  case, 
assume  the  position  that  he  was  an  agent  of  the  State  and  county.  A 
person  might  as  well  charge  a  commission  on  rents  collected  of  ten- 
ants without  authority  and  over  protest  from  the  landlord  as  to  say 
that  appellant  was  acting  in  his  legal  right  as  against  the  appellee. 
A  tax  collector  has  not  the  legal  authority  to  agree  with  a  taxpayer 
to  substitute  his  responsibility  for  that  of  the  taxpayer.  Public  offi- 
cers can  not  bind  the  State  or  county  beyond  their  actual  authority. 
Orange  Co.  v.  Texas  &  N.  0.  Ry.,  35  Texas  Civ.  App.,  361.  Though 
tax  receipts  are  made  out  and  even  delivered  to  the  individuals,  yet 
if  the  taxes  indicated  in  such  receipts  are  not  actually  paid  the  right 
of  the  county  to  recover  for  such  taxes  exists.  AVard  v.  Marion  Co., 
26  Texas  Civ.  App.,  361.  Where  taxes  are  paid  for  another  at  his 
instance  and  request,  an  action  does  not  lie  for  the  recovery  of  the 
money  until  the  actual  payment  of  the  taxes,  and  limitation  does  not 
commence  to  run  until  the  payment  is  made.  Rhodes  v.  Negley 
(Ky.),  84  S.  W.,  1144.  In  the  light  of  the  law  it  was  material  as  to 
when  the  payment  of  the  taxes  was  made.  It  must  be  ruled,  there- 
fore, in  this  case,  that  appellant  has  intruded  into  appellee's  office 
without  right  and  has  received  the  profits  of  the  office,  and  like  a 
person  entering  into  the  land  of  another  with  a  defective  title,  he 
must  answer  for  the  profits. 

The  objections  made  to  the  charge  of  the  court  are  overruled.  In 
the  case,  for  the  reasons  given,  it  would  not  have  been  error  for  the 
court  to  have  given  a  peremptory  instruction  to  the  jury  on  the  ques- 
tion involved,  and  he  should  have  done  so. 

The  agreement  between  the  parties  to  submit  to  arbitration,  and 
the  effect  intended  to  be  given  by  them  to  the  award,  lay  in  parol  and 
particularly  became  in  this  case  a  question  of  fact.  The  evidence 
being  conflicting,  the  finding  of  the  jury  will  not  be  disturbed.  The 
court  did  not  err  in  the  charge  in  this  respect.  It  is  questionable  in 
this  case  if  the  matter  was  legally  subject  to  arbitration,  because 
against  public  policy  as  impairing  efficiency  of  public  service.  A  tax 
collector,  and  other  like  officers,  is  elected  as  and  should  undertake 
solely  to  be  the  representative  of  the  State  and  county  and  not  as- 
sume obligations  incompatible  with  the  duties  of  the  office. 

The  case  was  ordered  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  Jack  Auslbt. 

Decided  January  15,  1909. 

1. — ^Damages— Proximate  Estimate. 

It  is  not  a  sufficient  reason  for  disallowing  damages  claimed  that  a  party 
can  state  their  amount  only  approximately;  it  is  enough  if  from  proximate 
estimates  of  witnesses  a  satisfactory  conclusion  can  be  reached. 
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9.— Same. 

In  a  suit  for  damages  for  negligent  failure  to  deliver  a  telegram  prevent- 
ing a  theatrical  performance,  the  amount  could  be  proximately  estimated  with 
reasonable  certainty  from  proof  of  the  number  of  tickets  sold  and  the  testimony 
of  the  manager  of  the  opera  house  that  from  his  experience  of  the  attendance 
upon  similar  performances  in  his  judf;ment  he  would  have  received  a  certain 
amount  if  the  performance  had  been  given. 

3.— Same— Case  Distinguished. 

Houston  k  T.  C.  Ry.  Co.  v.  Hill,  63  Texas,  381. 

Appeal  from  the  County  Court  of  Orange  County.  Tried  below 
before  Hon.  W.  J.  Wingate. 

F,  J.  and  R,  C.  Duff,  A.  L.  Davis  and  H.  P,  Barry,  for  appellant. — 
Damages  based  on  prospective  profits  which  plaintiff  expected  to 
realize  from  the  sale  of  tickets  to  a  theatrical  performance  are  not 
recoverable,  where  the  evidence  furnished  no  criterion  by  which  to 
estimate  with  any  degree  of  certainty  the  number  of  tickets  which 
would  have  been  sold.  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Texas, 
381;  Jones  v.  George,  66  Texas,  149. 

W.  0.  Huggins,  for  appellee. 

REESE,  Associate  Justice. — This  is  a  suit  in  the  County  Court 
by  Jack  Auslet  against  the  Western  Union  Telegraph  Company  to 
recover  damages  for  negligent  failure  to  promptly  transmit  and  de- 
liver to  him  a  telegraph  message  delivered  to  defendant  at  La 
Fayette,  Louisiana,  by  James  B.  Delcher,  addressed  to  plaintiff  at 
Orange,  Texas,  said  message  being  as  follows: 

"J.  Auslet,  Mgr.  Opera  House,  Orange,  Texas. 

"Have  wagon  at  train  and  stage  set  with  center  door;  have  fancy 
brass  bed  and  all  available  furniture. 

"Delcher.'* 

Damages  was  claimed  in  the  sum  of  $250,  less  $15  expense  of  light- 
ing the  opera  house.  It  was  alleged,  substantially,  in  the  petition 
that  Delcher  was  the  manager  of  a  theatrical  troupe  traveling  through 
the  country,  and  that  plaintiff,  who  was  the  manager  of  the  opera 
house  at  Orange,  had  arranged  to  have  said  troupe  to  give  a  perform- 
ance of  a  certain  play  in  Orange  on  the  night  of  November  1,  1907. 
The  message  related  to  said  performance.  It  was  delivered  to  de- 
fendant's agent  at  La  Fayette,  Louisiana,  about  five  o'clock  p.  m., 
November  1,  and  was  not  received  by  plaintiff  until  next  day.  By 
reason  of  the  negligent  failure  to  deliver  the  message  there  was  no 
performance.  The  damages  claimed  were  based  upon  the  amount  of 
tickets  that  could  have  been  sold.  Upon  trial  without  a  jury  the 
court  rendered  judgment  for  plaintiff  for  $165,  from  which  defendant 
appeals. 

It  will  only  be  necessary  to  pass  upon  two  questions  raised  by  the 
assignments.     First,  it  is  contended  that  the  damages  claimed   were 
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speculative  and  too  uncertain  of  definite  ascertainment  to  authorize 
a  recovery. 

The  evidence  showed  that  appellee  had  sold  and  received  the  money 
for  $170  worth  of  tickets,  and  that  $167  worth  had  been  set  aside 
upon  orders,  but  not  taken  or  paid  for.  In  addition  to  these  appellee 
testified  that  he  had  been  the  manager  of  the  opera  house  the  entire 
season  and  from  his  experience  of  the  attendance  upon  similar  per- 
formances in  his  judgment  he  would  have  received  for  admission  to 
this  performance,  if  it  had  been  given,  $600,  of  which  his  share  would 
have  been  thirty  percent,  out  of  which  he  would  have  had  to  pay  $15 
for  lighting. 

The  estimate. of  the  probable  amount  of  receipts  was  not  altogether 
speculative,  even  as  to  those  in  addition  to  the  tickets  sold  and  those 
spoken  for.  That  they  could  not  have  been  estimated  with  accuracy 
will  not  bar  appellee  of  a  recovery  of  his  damages  proximately  caused 
by  appellant's  negligence,  if  there  be  some  basis  or  standard  from 
which  they  may  be  approximately  estimated  with  a  reasonable  degree 
of  certainty.  "It  is  not  a  ^  sufficient  .reason  for  disallowing  damages 
claimed  that  a  party  can  state  their  amount  only  approximately;  it 
is  enough  if  from  proximate  estimates  of  witnesses  a  satisfactory  con- 
clusion can  be  reached.'*  (13  Cyc,  37.)  We  think  this  rule  applies 
here.  It  was  shown  how  many  tickets  had  been  sold  and  spoken  for. 
With  this  and  the  experience  as  to  the  attendance  upon  former  theat- 
rical performances  of  the  same  general  character,  we  think  that  the 
attendance  which  might  be  reasonably  expected  in  the  circumstances, 
might  be  proximately  estimated  with  such  reasonable  certainty  as  to 
authorize  the  recovery  here  sought. 

In  the  case  of  Houston  &  T.  C.  Ry.  Co.  v.  Hill  (63  Texas,  381), 
relied  upon  by  appellant,  there  was  absolutely  nothing  by  which  the 
number  of  excursion  tickets  which  would  probably  be  sold  could  be 
estimated.  There  had  been  no  previous  excursions  under  similar  cir- 
cumstances to  serve  as  a  guide.  It  is  intimated  in  the  opinion  that 
if  there  had  been,  the  damages  would  have  been  recoverable. 

-In  the  present  case  it  was  shown  that  on  the  night  in  question  the 
weather  was  unpropitious,  but  we  must  assume  that  this  was  given 
due  weight  by  the  trial  court.  We  conclude  that  the  damages  were 
such  as  could  be  recovered,  if  caused  by  the  negligent  delay  in  trans- 
mission and  delivery  of  the  message.  (Bagley  v.  Smith,  61  Am.  Dec., 
756;  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  54  Am.  Rep.,  676.) 

It  is  further  contended  by  appellant  that  the  damages  were  not  the 
proximate  consequence  of  the  failure  to  promptly  transmit  and  de- 
liver the  message,  and  that  the  court  erred  in  so  finding.  The  evi- 
dence upon  this  point  is,  in  substance  and  briefly,  that  appellee  had 
arranged  with  Delcher  for  the  performance  on  the  niglit  of  Novem- 
ber 1.  It  was  known  that  the  troupe  would  come  from  Baton  Rouge, 
Louisiana,  by  a  train  due  to  arrive  at  Orange  at  8.45  o'clock  p.  m. 
Necessarily,  the  performance  was  not  expected  to  begin  at  the  usual 
hour,  which  was  8.30  p.  m.  The  performance  had  been  fully  adver- 
tised. The  train  was  late,  which  was  known  in  Orange,  and  did  not 
arrive  until  9.25  p.  m.  About  7  o'clock  p.  m.  appellee  was  told  by 
an  agent  of  the  railroad  upon  which  the  troupe  was  to  arrive  that 
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they  would  not  come  on  that  train.  Not  having  heard  from  Delcher, 
he  assumed  this  to  be  true,  and  as  this  would,  of  course,  prevent  any 
performance,  he  dismissed  his  employes  and  took  measures  to  notify 
the  patrons  of  the  opera  house  by  telephone  and  otherwise,  and  the 
people  generally,  that  there  would  be  no  performance.  If  the  message 
had  been  promptly  delivered  he  would  have  known  that  the  troupe 
would  come  on  that  train,  and  could  and  would  have  had  everything 
in  readiness  for  the  performance,  which  could  have  begun  by  10 
o'clock,  which  was  not  an  unusual  thing.  It  was  shown  that  the  mem- 
bers of  the  company  were  all  made  up,  with  their  costumes,  paints, 
etc.,  would  have  had  nothing  to  do,  upon  the  arrival  of  the  train,  but 
to  go  to  the  opera  house,  ten  blocks  from  the  station,  and  begin  the 
performance,  which,  as  shown  by  the  testimony,  would  not  have  taken 
more  than  fifteen  minutes  after  the  arrival  of  the  train,  if  everything 
had  been  in  readiness,  which  would  have  been  the  case  if  the  message 
had  been  promptly  sent  and  delivered. 

It  is  true  that  the  immediate  cause  of  the  dismissal  of  the  em- 
ployes and  notifying  the  people  that  there  would  be  no  performance, 
after  which  it  would  have  been  impossible  to  have  it,  was  the  infor- 
mation received  by  appellee  that  the  company  would  not  come  on  that 
train,  but  if  the  message  from  Delcher  had  been  received  in  proper 
time  appellee  would  not  have  acted  upon  this  information,  but  would 
have  known  that  it  was  erroneous,  that  the  troupe  was  on  the  way, 
and  he  would  have  had  the  opera  house  and  the  audience  ready. 

We  do  not  think  that  the  court  erred  in  finding  that  the  failure  to 
have  the  performance  was  the  proximate  consequence  of  the  negligent 
failure  to  promptly  transmit  and  deliver  the  message. 

None  of  the  assignments  of  error  present  any  error  requiring  a 
reversal  of  the  judgment  and  they  are  severally  overruled  and  the 
judgment  affirmed. 

Upon  a  precisely  similar"  state  of  facts  Delcher  sued  in  the  same 
court  to  recover  damages  accruing  to  him,  and  recovered  judgment 
therefor,  from  which  the  telegraph  company  appeals.  The  pleadings, 
evidence  and  assignments  of  error  are  the  same  in  both  cases.  What 
we  have  said  disposes  also  of  that  case,  the  judgment  in  which  is  also 
affirmed. 

Affirmed. 


NuMA  Keck  et  al.  v.  A.  C.  Woodward  bt  al. 

Decided  January  16,  1909. 

1. — ^Patentee — ^Identity — ^Proof. 

In  an  action  of  trespass  to  try  title  wherein  the  land  in  controversy  was 
claimed  hy  two  different  sets  of  heirs  having  ancestors  of  the  same  name  as 
the  patentee,  evidence  considered,  and  held  sufficient  to  support  a  verdict  in 
favor  of  the  plaintiff  heirs. 

8. — ^Evidence — ^Land  Oi&ce  Records — ^Ancient  Instmnient — Custody. 

To  render  a  document  admissible  in  evidence  as  an  ancient  instrument  it 
is  only  necessary  that  it  be  found  in  a  place  in  which  it  might  reasonably 
and  naturally  have  been  deposited.     Rule  applied   to  a  letter  on  file  in  the 
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Greneral  Land  Office  but  not  among  the  papers  of  the  particular  survey  to 
which  it  related. 

8. — ^Eyidence — ^Reoorda  of  land  Office. 

• 

Testimony  of  the  Commissioner  of  the  Land  Office  that  a  certain  letter 
on  file  in  his  office  appeared  to  have  been  folded  and  sealed  with  sealing  wax 
and  sent  unenclosed  in  an  envelope,  and  that  the  records  of  his  office  show 
that  it  was  customary  to  send  letters  in  that  way  in  1845,  did  not  violate  the 
rule  that  parol  testimony  is  not  admissible  to  prove  the  contents  of  a  written 
instrument;  nor  was  it  objectionable  as  being  an  opinion  of  the  witness  aa 
distinguished  from  a  statement  of  fact. 

4. — ^Evidence — ^Family  History. 

Upon  the  issue  of  the  identity  of  plaintiffs'  ancestor  with  the  patentee  of 
the  land  in  controversy,  it  was  competent  to  prove  by  family  history  that 
the  ancestor  was  in  Texas  at  and  before  the  time  the  right  to  the  land  accrued. 

5. — Same — ^Declaration  of  Ancestor — Statute  Constmed. 

In  an  action  of  trespass  to  try  title,  where  the  plaintiffs  and  the  defend- 
ants  claim  the  land  in  controversy  under  different  ancestors  and  the  issue  is  as 
to  the  identity  of  one  or  the  other  ancestor  with  the  patentee,  the  testimony 
of  one  of  the  heirs  as  to  statements  by  her  ancestor  concerning  the  land,  was 
not  in  violation  of  the  provisions  of  art.  2302,  Rev.  Stats.,  prohibiting  heirs 
from  testifying  in  certain  cases,  nor  was  said  testimony  subject  to  the  objection 
that  it  was  self-serving. 

6. — ^New  Trial — ^Newly  Discovered  Evidence. 

Motion  for  new  trial  upon  the  ground  of  newly  discovered  evidence,  con- 
sidered, and  held  insufficient  because  the  newly  discovered  evidence  was  merely 
cumulative,  and  for  the  want  of  diligence  in  discovering  the  same. 

Error  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Love  &  Channell,  for  plaintiffs  in  error. 

Don  A.  Bliss,  E.  B.  Pickett,  Jr.,  and  N,  A.  Rector,  for  defendants 
in  error. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title,  the  land  involved  being  a  1280  acre  survey  in  Liberty  County 
originally  granted  to  Francis  Smith.  The  defendants  in  error  claim 
under  Francis  Smith,  who  came  to  Texas  from  the  State  of  Arkansas 
and  settled  in  Payette  County,  in  this  State,  in  1838,  where  he  died 
in  1846.  Plaintiffs  in  error  claim  under  Francis  Smith,  who  came 
to  Harrisburg,  in  Harris  County,  Texas,  some  time  prior  to  1838, 
and  lived  there  until  some  time  in  the  408,  when  he  moved  to  Liberty 
County,  Texas,  where  he  died  about  1850.  The  only  issue  as  to  title 
raised  by  the  evidence  is  which  of  these  men  was  the  grantee  in  the 
certificate  upon  which  the  land  in  controversy  was  patented.  Some 
of  the  defendants  in  error  were  plaintiffs  in  the  court  below  and  the 
others  were  defendants  seeking  dBrmative  relief  against  the  original 
defendants,  plaintiffs  in  error  here,  therefore  the  burden  of  showing 
title  was  upon  the  defendants  in  error.  The  cause  was  tried  by  a 
jury  and  a  verdict  and  judgment  rendered  in  favor  of  defendants  in 
error  for  all  of  the  land  claimed  by  them. 

Succinctly  stated,  the  facts  disclosed  by  the  record  are  as  follows: 
The  patent  to  the  land  in  controversy  was  issued  on  January  13, 
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1846.  The  conditional  certificate  for  the  land  was  issued  to  Francis 
Smitii  on  May  4,  1838,  by  the  Board  of  Land  Commissioners  for 
Harrisburg  County  sitting  at  Harrisburg.  The  unconditional  certifi- 
cate upon- which  the  patent  issued  was  issued  by  the  Board  of  Land 
Commissioners  for  Harris  County  on  July  7,  1841.  The  evidence 
shows  that  at  the  time  these  certificates  were  issued  the  Francis  Smith 
under  whom  plaintiffs  in  error  claim  lived  at  Harrisburg,  in  Harris- 
burg, or  Harris,  County,  the  name  of  the  county  having  been  changed 
from  Harrisburg  to  Harris  between  the  dates  of  the  issuance  of  said 
certificates.  There  is  an  endorsement  upon  the  conditional  certificate 
made  by  the  chief  clerk  of  the  General  Land  Office  on  July  23,  1841, 
to  the  effect  that  the  certificate  "had  been  delivered  to  the  claimant 
for  the  purpose  of  enabling  him  to  obtain  an  unconditional  one,**  and 
that  'Hhe  whole  amount  of  land  as  called  for  by  it  had  been  sur- 
veyed and  the  field  notes  returned  to  the  General  Land  Office.** 

There  is  in  the  General  Land  Office,  on  file  with  the  other  papers 
connected  with  the  survey,  a  power  of  attorney  from  Francis  Smith 
to  Archibald  Wynns,  of  date  September  16,  1841,  authorizing  said 
Wynns  to  obtain  a  patent  for  the  land  to  which  the  grantor  is  entitled 
by  virtue  of  the  unconditional  certificate  before  mentioned,  said  certifi- 
cate being  referred  to  and  fully  described  in  said  power  of  attorney.  , 
There  is  also  in  this  file  a  power  of  attorney  from  Francis  Smith  to 
Doc  Levi  Jones,  dated  at  Liberty,  Texas,  August  30,  1845,  empower- 
ing the  said  Jones  to  obtain  the  patent  to  which  the  grantor  is  en- 
titled by  virtue  of-  survey  made  "upon  certificate  No.  ,  issued  by 

the  Board  of  Land   Commissioners  for  the  county   of  .** 

The  certificate  is  not  further  identified  and  no  description  of  the  land 
is  given  in  this  instrument.  In  another  file  of  the  Land  Office  des- 
ignated as  "Miscellaneous  Powers  of  Attorney*'  the  following  letter 
is  found: 

"Liberty,  Dec.  10,  1845. 

"Mr.  Wynne: 

"Dr.  Sir:  I  reed,  your  communicatioh  bearing  date  Oct.  28th 
and  Nov.  22nd  about  the  same  time,  and  according  to  your  advice  I 
have  obtained  a  sketch  of  that  part- of  the  map  containing  my  survey, 
which  sketch  you  will  find  inclosed,  and  as  you  have  a  power  of  at- 
torney for  the  business  you  can  proceed  to  obtain  the  patent  and  if 
you  succeed  in  getting  it  before  the  next  term  of  the  District  Court 
of  Liberty  County  (unless  you  meet  with  a  sure  opportunity  of 
sending  it  to  me  before  that  time)  you  had  better  retain  it  until  you 
come  over  yourself  to  court.  I  also  sent  you  the  survey  of  KodofI 
Rector,  the  filed  notes  of  which  are  deposited  in  the  city  surveyor's 
office,  but  which  is  not  on  the  map  of  Libty  Cty  the  land  office 
which  survey  you  will  find  north  of  my  own  upon  the  sketch  in- 
dosed.  With  best  wishes  for  prosperity  and  health,  I  remain,  your 
friend,  etc.,  Francis  Smith. 

"Dec.  14  I  failed  to  meet  the  mail  with  this,  and  now  that  my  son. 
Wager  S.  Smith,  will  be  coming  down  soon,  and  if  you  have  any 
natents  ready  you  can  send  by  him.  I  am  quit  sick,  had  a  chill  today. 
^  .  "Yours,  F.  S.** 
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This  letter  has  upon  it  the  following  endorsements:  "Miscellaneous 
Powers  of  Attorney.  File  No.  1031.'*  Also  endorsed  in  pencil: 
"This  is  nothing  like  a  power  of  attorney,  but  only  a  letter  directed 
to  a  party  not  connected  with  the  land  oflSce.  Apr.  5/75  "Grooms." 
Also  endorsed  on  the  back  in  lead  pencil:  "Handed  me  by  Col.  Ward 
to  draw  patent.**  Also  is  endorsed:  "A.  Wynns,  Esq.,  Atty-  at  Law, 
Houston,  Texas."    Also  endorsed  on  it  the  word:    "Austin." 

At  the  time  this  letter  was  written  Col.  T.  W.  Ward  was  Commis- 
sioner of  the  General  Land  Office.  It  was  shown  that  the  records  of 
the  Land  Office  disclosed  that  the  examining  clerk  in  said  office  in 
1875  was  named  Grooms.  There  is  also  on  file  in  the  Land  Office 
the  following  letter  from  Francis  Smith  to  Col.  T.  W.  Ward: 

"Houston,  June  15th,  1841. 
"Col.  T.  W.  Ward, 
"Dear  Sir: 
"I  wish  to  ask  a  favor  at  your  hands  which  I  know  your  accom- 
modating disposition  and  desire  at  all  times  to  favor  your  friends 
when  you  can  make  it  convenient  to  do  so,  will  not  allow  you  to  re- 
fuse. About  the  first  of  May,  1838,  I  received  a  second  class  con- 
'ditional  certificate  for  twelve  hundred  and  eighty  acres  of  land;  the 
certificate  has  been  located  and  returned  to  your  office.  A  law  passed 
at  the  last  session  of  Congress  makes  it  necessary  that  I  shall  prove 
up  the  certificate  the  second  time  to  it  by  compliance  with  the  condi- 
tions of  the  law  &c  but  this  I  cannot  do  without  the  certificate,  as 
I  am  informed  by  the  county  court  which  is  now  the  Board  of  liand 
Commissioners.  The  favor  which  I  wish  to  ask  of  you  is  that  you 
be  so  good  as  to  forward  to  me  the  above  named  certificate,  in  order 
that  I  may  prove  it  up  and  obtain  my  patton  without  further  diffi- 
culty. If  you  cannot  find  any  trusty  hand  by  which  you  can  intrust 
it,  send  it  by  the  first  mail  and  I  will  be  under  a  great  obligation  to 
you  for  your  trouble. 

"Your  most  obedient  servant,  &c., 

"Francis  Smith." 

This  letter  has  on  it  the  following:  "Bec*d.  June  22nd,  1841." 
"Certificate  sent  by  mail  June  23,  *41." 

The  letter  from  Francis  Smith  to  Wynns,  above  set  out,  appears 
to  have  been  sent  without  being  inclosed  in  an  envelope,  as  there  is 
evidence  on  the  letter  of  its  having  been  sealed  with  sealing  wax, 
which  was  the  custom  at  that  time,  as  shown  by  old  letters  on  file  in 
the  Land  Office.  The  letter  from  Smith  to  Col.  Ward  waa  not  in- 
closed in  an  envelope,  but  was  sealed  with  wax.  The  field  notes  of  tiie 
survey,  which  were  made  on  August  6,  1838,  have  this  endorsement 
thereon:  "Can  not  be  platted  on  map  till  all  connecting  surveys  are 
returned  to  the  Land  Office.  (Signed)  Hector,  Sept.  1845."  The 
evidence  shows  that  the  draftsman  in  the  Land  Office  at  that  time 
was  named  Hector,  and  that  the  field  notes  of  all  surveys  had  to  be 
approved  by  him  before  a  patent  would  issue. 

The  map  of  Liberty  County  shows  that  the  Hector  survey  men- 
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tioned  in  the  letter  from  Smith  to  Wynns  adjoins  the  survey  in  con- 
troversy on  the  north. 

The  Francis  Smith  under  whom  the  defendants  in  error  claim,  as 
before  stated,  settled  in  Fayette  County  in  1838.  He  had  a  son. 
Wager  S.  Smith,  who  came  to  Texas  a  short  while  before  his  father, 
and  in  1845  and  1846  lived  in  Burleson  County.  This  Francis  and 
Wager  Smith,  when  they  first  came  to  Texas,  remained  for  several 
months  in  San  Augustine  County.  Mrs.  A.  C.  Woodward,  one  of  the 
defendants  in  error  and  a  daughter  of  Wager  S.  Smith,  testified  that 
during  the  Christmas  holidays  in  1845  her  grandfather,  Francis  Smith, 
came  to  her  father's  home  in  Burleson  County,  on  his  way  from  Lib- 
erty, Texas,  to  his  home  in  Fayette  County;  that  he  was  sick  while 
at  her  father's  house  and  told  her  father  that  he  had  been  sick  while 
at  Liberty;  had  had  a  chill  while  there;  and  also  told  him  that  he 
had  come  down  to  sell  his  land,  but  that  he  got  sick  and  could  not 
do  anything  with  it,  and  that  he  wanted  him  (witness's  father)  to 
take  care  of  it  for  him.  He  left  her  father's  the  next  day  and  went 
home^  and  died  in  aboul^  two  weeks.  This  witness  further  testified 
that  after  the  death  of  her  ^grandfather  and  grandmother  her  father 
asserted  claim  to  the  land  in  controversy.  There  was  no  possession 
of  the  land  or  payment  of  taxes  by  either  the  plaintiffs  in  error  or  the 
defendants  in  error  until  shortly  before  this  litigation  was  begun. 

In  addition  to  the  evidence  before  referred  to  showing  that  the 
Francis  Smith  under  whom  plaintiffs  in  error  claim  was  a  resident  of 
Harrisburg,  or  Harris,  County  at  the  time  the  conditional  and  un- 
conditional certificates  were  issued,  plaintiflfe  in  error  introduced  in 
evidence  the  following  endorsement  upon  the  conditional  certificate: 
"I  hereby  authorize  Wm.  A.  Schouter  to  locate  the  land  of  the  above 
certificate  for  my  account.  Harrisburg,  14th  of  July,  1838.  Francis 
Smith." 

They  also  introduced  from  the  archives  of  the  Land  OflSce  the  fol- 
lowing instruments: 

Ist.     The  following  conditional  certificate: 

*'No.  655.  Class  2.  Eepublic  of  Texas,  County  of  San  Augustine. 
This  is  to  certify  that  Francis  Smith  has  appeared  before  us,  the 
Board  of  Land  Commissioners,  for  the  county  of  San  Augustine,  and 
proved  according  to  law  that  he  arrived  in  this  Eepublic  subsequent 
to  the  Declaration  of  Independence  in  September,  A.  D.  1837,  and 
that  he  is  a  married  man,  and  is  entitled  to  1280  acres  of  land,  to  be 
surveyed  after  the  1st  day  of  August,  1838.  Given  under  our  hands 
at  San  Augustine,  this  June  8th,  1838.  Signed  Presi- 
dent. Attest,  Chas ;  Nathaniel  Hume,  Associate  Commis- 
sioner; Attest,  John  C.  Burke,  Clk.  Indorsed  No.  4,  File  37,  Shelby 
County,  second  class  conditional  Cft.    Francis  Smith." 

The  names  which  should  appear  in  the  blank  spaces  before  the  word 
President  and  after  the  word  Chas.  are  not  legible. 

2d.  Field  notes  of  a  survey  of  1280  acres  in  Shelby  County  made 
for  Francis  Smith  by  David  Hill,  August  12,  1838,  by  virtue  of  the 
certificate  above  mentioned.  Upon  these  field  notes  is  found  the  fol- 
lowing endorsements: 

'Tiled  for  examination,  16  October,  '38;  I  further  certify  that  I 
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haxe  examined  the  within  field  notes  and  plat  and  find  them  correct 
and  proven,  according  to  law.  January  18,  1839.  Rush  Hooper,  Ciy. 
Sur.  for  Shelby  Co.  Tex.''  '^Correct;''  "Map  of  Harrison  County. 
Bector,  October  '45;  File  37,  Shelby  County,  2nd.  class,  field  notes 
1280  acres,  Francis  Smith.  Patented  Oct.  1847.  (Signed)  J.  W. 
Johnson.'' 

3d.  A  conditional  certificate  for  1280  acres  issued  by  the  Board 
of  Land  Commissioners  for  San  Augustine  County  to  Wager  S.  Smith 
on  June  8,  1838. 

4th.  Field  notes  of  survey  made  for  Wager  S.  Smith  by  David 
Hill  on  August  4,  1838,  by  virtue  of  above  certificate. 

It  was  also  shown  that  unconditional  certificates  were  issued  for 
these  lands  to  the  said  Wager  S.  Smith  and  Francis  Smith  by  the 
Land  Board  of  Fayette  County  on  January  5,  1846,  and  patents  were 
issued  thereon. 

In  connection  with  the  papers  before  mentioned  plaintiffs  in  error 
also  introduced  a  power  of  attorney  from  Francis  Smith  to  David  Hill, 
dated  January  6,  1846,  authorizing  him  to  procure  the  patent  to  his 
headright  survey  of  1280  acres  in  Harrison  County.  This  instrument 
was  executed  in  Fayette  County  and  recites  that  the  grantor  is  a  resi- 
dent of  that  county. 

They  also  introduced  a  deed  from  the  Francis  Smith  under  whom 
they  claim  to  his  wife,  Mary  Ann  Smith,  conveying  a  tract  of  land  in 
Libierty  County.     This  deed  is  executed  in  1844. 

W.  J.  Zeiss,  for  plaintiffs  in  error,  testified  that  he  had  been  in 
the  banking  business  for  about  ten  years,  and  as  bank  cashier  had 
had  considerable  experience  in  examining  and  comparing  handwrit- 
ings and  signatures  and  thought  he  was  competent  to  testify  as  an 
expert  on  handwriting.  He  examined  the  signatures  to  the  several 
instruments  before  set  out,  and  gave  it  as  his  opinion  that  the  signa- 
ture to  the  deed,  Francis  Smith  to  Mary  Ann  Smith  and  those  to  the 
powers  of  attorney  to  Doc  Levi  Jones  and  Archibald  Wynns,  were 
written  by  the  same  person.  He  did  not  think  the  signature  to  the 
letter  from  Francis  Smith  to  Archibald  Wjnns  was  written  by  the 
same  person  that  signed  the  powers  of  attorney,  nor  by  the  same 
person  who  signed  the  letter  from  Francis  Smith  to  Col.  T.  W.  Ward, 
before  set  out. 

We  are  of  opinion  that  the  evidence  above  set  out  is  sufficient  to 
sustain  the  finding  of  the  jury  that  the  Francis  Smith  under  whom 
defendants  in  error  claim  was  the  person  to  whom  the  land  in  cour 
troversy  was  granted,  and  that  such  finding  is  not  so  against  the  over- 
whelming weight  of  the  evidence  as  to  authorize  this  court  to  disturb 
the  verdict.  This  conclusion  disposes  of  the  assignments  attacking 
the  verdict  on  the  ground  that  it  is  not  sustained  by  the  evidence  and 
is  against  the  overwhelming  weight  and  preponderance  of  the  evi- 
dence, and  said  assignments  are  overruled. 

The  first,  second  and  fourth  assignments  of  error  complain  of  the 
ruling  of  the  trial  court  permitting  defendants  in  error  to  introduce 
in  evidence,  over  the  objections  of  plaintiffs  in  error,  the  letter  from 
Francis  Smith  to  Archibald  Wynns  and  the  endorsements  thereon 
before  set  out.     The  questions  raised  under  these  assignments  were 
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all  passed  upon  by  the  Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict upon  a  former  appeal  of  this  case.  (Woodward  v.  Keck,  97  S. 
W.,  852.)  We  are  satisfied  of  the  soundness  of  the  conclusions  reached 
in  the  opinion  referred  to  and  do  not  care  to  add  anything  to  what 
is  there  said  upon  the  questions  raised  by  these  assignments. 

The  third  assignment  complains  of  the  refusal  of  the  court  to  per- 
mit the  plaintiffs  in  error  to  show  by  the  witness,  J.  T.  Eobinson,  that 
the  records  and  files  in  the  General  Land  Ofiice  at  the  present  time 
show  the  manner  in  which  papers  pertaining  to  the  different  land 
grants  were  kept  in  1845,  and  that  as  shown  by  said  records  the  cus- 
tom prevailing  in  1845  was  the  same  as  that  now  followed,-  which 
requires  that  all  papers  which  pertain  to  specific  grants  of  land  shall 
be  placed  in  a  separate  file,  marked  and  designated  by  the  name  of 
the  grantee,  the  county  where  the  land  is  located,  the  file  number 
of  the  grant,  and  the  class  of  the  certificate,  and  that  the  file  known 
as  Miscellaneous  Powers  of  Attorneys*  File  was  not  used  for  the  pur- 
pose of  keeping  papers  which  pertain  to  specific  grants,  but  only  for 
the  deposit  of  such  papers  as  pertain  to  more  than  one  grant  with 
nothing  on  them  to  indicate  that  they  belonged  more  to  one  grant 
than  the  other. 

If  there  was  error  in  the  ruling  of  the  court  complained  of  in  this 
assignment  it  could  not  have  been  prejudicial  to  plaintiffs  in  error. 
The  letter  mentioned  when  considered  in  connection  with  the  undis- 
puted evidence  in  the  case,  unquestionably  referred  to  the  land  in 
controversy,  and  such  being  the  case  the  testimony  of  witness  Robin- 
son, which  was  before  the  jury,  shows  that  said  letter  was  not  in  the 
proper  file.  This  fact  was  before  the  jury  for  whatever  it  was  worth 
on  the  question  of  the  genuineness  of  the  letter,  and  the  excluded 
exidence  would  have  added  nothing  upon  that  issue.  The  fact  that 
the  letter  was  not  found  in  the  proper  file  did  not  render  it  inadmis- 
sible as  an  ancient  instrument.  All  that  is  necessary  is  that  it  should 
have  been  found  in  a  place  where  it  might  reasonably  and  naturally 
have  been  deposited,  and  we  think  this  requirement  is  met  by  the 
showing  that  it  was  found  in  the  office  where  it  should  have  been  filed. 

The  fifth  assignment,  which  complains  of  the  ruling  of  the  court 
permitting  the  witness,  J.  J.  Terrell,  to  testify  that  the  letter  fl-om 
Francis  Smith  to  Wynns  appeared  to  have  been  sent  uninclosed  in  an 
envelope,  and  that  the  records  of  his  office  show  that  it  was  customary 
to  send  letters  in  that  way  in  1845,  is  without  merit.  The  fact  that 
letters  on  file  in  the  Land  Office  and  received  there  at  the  time  men- 
tioned are  folded  and  sealed  with  sealing  wax,  could  be  proven  by 
parol  testimony  of  the  keeper  of  the  records  without  violating  the 
rule  as  to  proof  of  the  contents  of  written  instruments  by  parol  tes- 
timony. The  staiement  of  the  witness  that  the  letter  in  question 
appeared  to  have  been  so  sent  was  the  statement  of  fact  and  not  the 
opinion  of  the  witness. 

The  questions  presented  by  the  sixth,  seventh  and  eighth  assign- 
ments were  determined  upon  the  former  appeal  adversely  to  the  con- 
tentions of  plaintiffs  in  error,  and,  upon  the  authority  of  the  opinion 
before  referred  to,  said  assignments  are  overruled. 
VoL  Un  Civil— 18. 
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The  ninth  assignment  of  error  is  without  merit.  If  the  admission 
of  the  testimony  complained  of  was  error,  said  testimony  could  not 
possibly  have  influenced  the  jury  in  arriving  at  their  verdict,  and  its 
admission  was  therefore  not  prejudicial  to  plaintiffs  in  error. 

The  tenth  assignment  complains  of  admission  in  evidence  of  the 
testimony  of  Mrs.  Woodward,  "that  according  to  family  history  her 
grandfather  came  to  Texas  in  the  30s."  There  was  no  error  in  admit- 
ting this  testimony.  Upon  the  issue  of  the  identity  of  this  Francis 
Smith  with  the  person  to  whom  the  certificate  was  granted,  the  fact 
that  the  Francis  Smith  under  whom  defendants  in  error  claim  was 
in  Texas  at  and  before  the  time  of  the  issuance  of  said  certificate  was 
relevant,  and  it  was  competent  to  prove  that  fact  by  family  history. 
(Byers  v.  Wallace,  87  Texas,  503.) 

It  was  shown  by  other  uncontradicted  evidence,  which  was  not  ob- 
jected to,  that  the  Francis  Smith  under  whom  defendants  in  error 
claim  came  to  Texas  in  1837  or  1838,  and  if  the  evidence  complained 
of  in  the  assignment  was  inadmissible  its  admission  was  harmless 
error. 

The  eleventh  and  twelfth  assignments  complain  of  the  admission 
in  evidence  of  the  testimony  of  Mrs.  Woodward  that  her  grandfather 
told  hef  father,  when  he  came  to  their  home  in  Burleson  County,  that 
he  had  been  sick  at  Liberty,  had  a  chill  while  there,  and  that  he 
was  too  sick  to  attend  to  the  sale  of  his  land.  The  admissibility  of 
this  testimony  is  not  affected  by  the  provisions  of  article  2302  of  the 
Bevised  Statutes.  That  article  only  applies  in  suits  in  which  the  cause 
of  action  or  the  defense  asserted  grows  out  of  a  transaction  with  the 
deceased,  and  has  no  application  in  suits  involving  the  issues  pre- 
sented in  this  suit.  The  objection  that  the  testimony  should  have 
been  excluded  because  self-serving  is  without  merit.  (Byers  v.  Wal- 
lace, 87  Texas,  503.) 

The  thirteenth  and  fourteenth  assignments  assail  the  verdict  on 
the  ground  that  it  is  against  the  great  weight  and  preponderance  of 
the  evidence.  These  assignments  can  not  be  sustained.  The  jury 
have,  under  proper  instructions,  passed  upon  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence,  and  upon  the  evidence  be- 
fore set  out  we  are  not  authorized  to  disturb  the  verdict. 

The  fifteenth  assignment  complains  of  the  refusal  of  the  court  to 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence.  The 
evidence  for  which  the  new  trial  was  sought  consisted  of  two  deeds 
found  upon  the  deed  records  of  Harris  County.  The  first  is  a  deed 
from  N.  J.  Dobie  to  Francis  Smith,  executed  on  July  14,  1837,  con- 
veying land  in  the  town  of  Harrisburg,  and  the  second  a  deed  from 
Francis  Smith  and  his  wife,  Mary  Ann  Smith,  executed  on  Septem- 
ber 13,  1842,  conveying  the  same  land  to  John  Hermann.  This  tes- 
timony would  only  be  admissible  as  a  circumstance  tending  to  show 
that  the  Francis  Smith  under  whom  plaintiffs  in  error  claim  lived 
at  Harrisburg,  or  Harris,  County  at  the  time  the  certificates  for  the 
land  were  issued  and  thereby  identifying  said  Smith  with  the  Francis 
Smith  to  whom  the  certificates  were  issued.  Other  uncontradicted 
evidence  in  the  case  justified  the  finding  that  the  Francis  Smith 
imder  whom  plaintiffs  in  error  claim  resided  in  Harrisburg  at  the 
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time  the  certificates  were  issued,  and  the  newly  discovered  evidence 
would  only  be  cumulative  and  would  not  probably  affect  the  verdict 
upon  another  trial.  In  addition  to  this^  no  sufiScient  diligence  was 
shown  in  the  discovery  of  the  evidence.  The  plaintiffs  in  error  say 
in  their  motion  for  a  new  trial  that  tliey  had  caused  the  deed  recorda 
of  Harris  County  to  be  examined  before  the  trial  of  the  cause,  but 
failed  to  find  any  deeds  from  Francis  Smith  in  the  index  to  said 
records,  'Tbut  that  there  has  recently  been  perfected  in  Harris  County 
a  new  and  correct  system  of  indexes  to  the  deed  records  of  said  county 
and  that  upon  an  examination  made  since  the  trial  they  have  discov- 
ered said  deeds.''  It  does  not  appear  from  the  motion  that  the  new 
indexes  were  not  perfected  in  ample  time  for  the  discovery  of  the 
deeds  before  the  trial.  Upon  the  facts  shown  in  the  motion  we  do 
not  think  the  court  erred  in  refusing  the  new  trial  upon  the  grounds 
stated. 

This  disposes  of  all  of  the  assignments  of  error,  and  none  of  them 
being  sustained,  it  follows  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  orderea. 

Affhrmed. 

Writ  of  error  refused. 


J.  D.  Hart  v.  Western  Union  Telegraph  Company. 

Decided  January  16,  1909. 

1. — ^TeXeffraph — ^Damagei — ^Mental  Anfiruish. 

Apprehension  or  fear  that  something  distressing  will  happen,  as  a  result  of 
delay  in  delivering  a  telegraphic  message,  which  in  act  does  not  happen,  can 
not  be  made  the  basis  for  recovery  of  damages  therefor. 

8. — Same. 

For  failure  on. the  part  of  the  telegraph  company  to  promptly  deliver  a 
message  of  the  plaintiff  directing  the  remains  of  his  wife  to  be  sent  home, 
causing  delay  in  the  arrival  of  the  remains  of  a  day,  there  could  be  no  recovery 
for  mental  anguish  suffered  on  account  of  his  mistaken  belief  or  apprehension 
that  they  would  not  be  shipped  at  all  but  would  have  to  be  buried  at  the 
place  of  death. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Joe  W.  Thomas  and  W.  A,  Johnson,  for  appellant. — ^The  court  erred 
to  the  prejudice  of  the  plaintifiE  in  sustaining  defendant's  special  ex- 
ception number  four,  wherein  defendant  alleges  that  the  pleadings  of 
plaintiff  are  improper,  irrelevant  and  immaterial  and  sets  up  no 
proper  grounds  or  basis  for  his  belief  and  reason,  wherein  plaintiff 
had  alleged  grief  and  suffering,  by  reason  of  the  fact  that  he  believed 
that  the  remains  of  his  wife  could  never  be  shipped  to  Woodville  after 
their  failure  to  reach  him  on  the  train  of  October  6. 

A  party  who  fails  to  comply  with  the  terms  of  a  contract  is  liable 
in  damages  when  the  result  or  injuries  could  be  reasonably  contem- 
plated by  the  parties  to  such  contract  from  its  terms,  that  is,  if  the 
injuries  are  the  natural  and  usual  results  of  such  failure.  If  in- 
creased mental  anguish  was  proximately  caused  by  the  negligent  fail- 
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ure  of  the  telegraph  company  to  perform  its  contract,  and  such  results 
could  have  been  reasonably  contemplated  by  the  parties  at  the  time, 
then  the  telegraph  company  would  be  liable.  Western  U.  Tel.  Co.  v. 
Giffin,  65  S.  W.,  661;  Gulf,  C.  &  S.  P.  Tel.  Co.  v.  Richardson,  79 
Texas,  649;  Western  XJ.  Tel.  Co.  v.  Cavin,  70  S.  W.,  229;  Western 
XI.  Tel.  Co.  V.  Stephens,  21  S.  W.,  148 ;  Western  U.  Tel.  Co.  v.  Kend- 
zora,  26  S.  W.,  245;  Western  TJ.  Tel.  Co.  v.  Broesche,  72  Texas,  654; 
Western  U.  Tel.  Co.  v.  Cooper,  9  S.  W.,  599 ;  Western  U.  Tel.  Co.  v. 
Ragland,  61  S.  W.,  421;  Western  U.  Tel.  Co.  v.  Edmondson,  91 
Texas,  209;  Western  U.  Tel.  Co.  v.  Uvalde  Natl.  Bank,  72  S.  W., 
235;  Western  U.  Tel.  Co.  v.  DeJarles,  27  S.  W.,  792;  Western  U. 
Tel.  Co.  V.  Carter,  21  S.  W.,  689;  Western  XI.  Tel.  Co.  v.  Hollings- 
worth  (Ark.),  11  L.  R.  A.   (N.  S.),  497. 

C.  T.  Duff,  F.  J.  Duff  and  B.  C.  Duff,  for  appellee 

REESE,  Associate  Justice. — The  wife  of  J.  D.  Hart  had  died  in 
Austin,  Texas.  He  sent  a  telegraphic  message  to  Dr.  B.  M.  Worsham 
directing  him  to  ship  the  remains  to  Woodville,  Tyler  County,  where 
he  resided.  It  is  alleged  that  there  was  delay,  due  to  the  negligence 
of  the  telegraph  company,  in  the  transmission  of  the  message,  by  rea- 
son whereof  the  remains  did  not  arrive  in  Woodville  until  October  7, 
twenty-four  hours  later  than  they  would  have  arrived  had  the  mes- 
sage been  transmitted  and  delivered  with  reasonable  promptness.  J. 
D.  Hart  brings  this  suit  against  the  Western  Union  Telegraph  Com- 
pany to  recover  damages  for  mental  suffering  on  account  of  the  delay 
in  the  arrival  of  his  wife's  remains.  Plaintiff  sued  for  $1000  actual 
and  $500  exemplary  damages.  Upon  trial  without  a  jury  the  defend- 
ant had  judgment  and  plaintiff  appeals.  There  is  no  statement  of 
facts  nor  conclusions  of  law  or  fact  in  the  record. 

The  only  questions  presented  by  the  assignments  of  error  are  based 
upon  the  action  of  the  court  in  sustaining  two  special  exceptions  urged 
by  defendant  to  the  petition.  After  allegations  of  the  sending  of 
the  message  and  the  negligent  delay  in  its  delivery,  in  consequence 
of  which  the  remains  of  appellant's  wife  did  not  arrive  in  Wood- 
ville until  October  7,  in  response  to  a  subsequent  communication 
to  Dr.  Worsham  by  telephone,  the  petition  alleges  in  substance 
that  by  the  delay  in  the  arrival  of  the  body  appellant  was  prevented 
from  seeing  the  remains  of  his  deceased  wife  while  she  looked  natural 
and  life-like  and  before  putrefaction  set  in,  which  was  her  condition 
on  October  7,  when  the  remains  arrived,  by  reason  whereof  he  suf- 
fered great  mental  distress,  pain  and  anguish;  that  when  the  remains 
failed  to  arrive  on  the  train  of  the  6th  of  October,  he  believed  that 
they  could  never  be  shipped,  but  would  have  to  be  buried  in  Austin, 
which  greatly  augmented  his  grief  and  mental  anguish.  Mental  an- 
guish by  reason  of  the  disappointment  at  the  failure  of  the  body  to 
arrive  on  the  6th  and  the  fact  that  he  was  not  able  to  bury  the  corpse 
until  it  had  become  offensive  on  account  of  decomposition,  it  is  al- 
leged, caused  appellant  to  experience  great  grief  and  mental  distress. 

Defendant'  specially  excepted  to  so  much  of  the  petition  as  sets  up 
the  fact  that  plaintiff  believed  the  remains  of  his  wife  could  never 
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be  shipped  to  Woodville  after  their  failure  to  arrive  on  October  6, 
because  said  allegations  are  improper,  irrelevant  and  immaterial. 
Defendant  further  specially  excepted  to  so  much  of  the  petition  as 
sets  up  that  the  delay  of  twenty-four  hours  in  the  shipment  of  his 
wife's  remains  caused  him  great  disappointment,  worry,  grief,  etc., 
because  he  believed  when  they  failed  to  reach  Woodville  on  October 
6  it  would  be  impossible  for  them  to  be  shipped  after  such  delay,  and 
that  she  must  be  buried  in  Austin,  and  he  would  not  see  her  again, 
because  such  allegations  do  not  set  up  a  proper  element  of  damage 
and  is  too  remote.  Both  of  these  special  exceptions  were  sustained. 
The  case  then  proceeded  to  trial  upon  the  allegations  of  negligence 
and  of  other  elements  of  damage  claimed,  and  the  court,  trying  the 
ease  without  a  jury,  rendered  a  judgment  for  defendant. 

The  ruling  of  the  court  upon  the  two  special  exceptions  is  assigned 
as  error.  There  is  no  doubt  that  if  the  allegations  of  negligence  had 
been  established,  appellant  would  have  been  entitled  to  recover  dam- 
ages for  mental  anguish  caused  by  the  failure  of  the  body  to  arrive 
on  the  6th  of  October,  if  such  failure  was  the  proximate  consequence 
of  the  negligent  delay  in  the  transmission  and  delivery  of  the  mes- 
sage. This  would  have  included  such  mental  distress  as  was  caused 
by  tlie  discolored  and  decomposed  condition  of  the  body  wlien  it  ar- 
rived on  the  7th,  if  such  circumstances  were  due  to  the  delay  in  de- 
livery of  the  message.  This  is  not  disputed  by  appellee,  and  no  excep- 
tion was  taken  to  those  allegations  of  the  petition  which  set  up  mental 
suffering  on  account  of  such  circumstances. 

But  appellant  was  not  entitled  to  recover,  in  addition  thereto,  for 
such  mental  anguish  as  he  may  have  suffered  on  account  of  his  mis- 
taken belief  or  apprehension,  upon  failure  of  the  remains  to  arrive 
on  October  6,  that  they  would  not  be  shipped  at  all,  but  would  have 
to  be  buried  at  Austin. 

Apprehension  or  fear  that  something  will  happen,  as  a  result  of 
delay  in  delivering  a  telegraphic  message,  which  in  fact  does  not 
happen,  can  not  be  made  the  basis  for  recovery  of  damages  therefor. 
The  principle  is  analagous  to  that  decided  in  Rowell  v.  Western  U. 
Tel.  Co.  (75  Texas,  26).  Many  unpleasant  consequences  might  have 
been  conjectured  by  appellant  as  likely  to  happen  upon  the  failure  of 
his  wife's  remains  to  arrive  when  he  expected  them,  and  such  con- 
jectures or  apprehensions  might  have  caused  him  anxiety,  pain  and 
mental  distress,  but  we  do  not  think  they  wx)uld  furnish  a  proper  basis 
of  recovery  of  damages.  We  do  not  think  the  court  erred  in  sustain- 
ing the  special  exceptions  to  the  petition.  The  assignments  are  over- 
ruled.    This  disposes  of  the  appeal. 

It  is  insisted  by  appellee,  as  an  answer  to  the  assignments  of  error, 
that  after  the  exceptions  were  sustained  appellant  filed  a  trial  amend- 
ment and  the  case  proceeded  to  trial,  resulting  in  a  general  judg- 
ment for  defendant,  and  therefore  if  the  rulings  complained  of  were 
erroneous  such  error  was  harmless.  While  it  is  not  necessary  to  a 
decision  of  this  case,  we  are  inclined  to  think  that  this  contention  is 
correct.  Prom  all  that  appears  in  the  record  the  judgment  of  the 
trial  court  may  have  been  based  upon  a  failure  of  the  proof  on  the 
issue  of  negligence.     It  is  difficult  to  conceive  of  a  state  of  the  evi- 
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dence  which  would  have  authorized  a  recovery  of  damages  arising 
upon  the  allegations  of  the  petition  which  were  stricken  out  upon  the 
exceptions,  that  would  not  also  have  required  a  judgment  upon  the 
allegations  of  damages  upon  the  grounds  still  remaining  and  upon 
which  the  case  went  to  trial.  If  negligence  was  established,  if  no 
other  damages  were  proven,  appellant  would  have  been  at  least  en- 
titled to  recover  the  money  proven  to  have  been  paid  for  the  mes- 
sage. The  record  strongly  leads  to  the  conclusion  that  the  judgment 
was  based  upon  a  failure  to  establish  the  negligence  as  the  basis  of 
liability,  in  which  case  the  ruling  complained  of  did  not  prejudice 
appellant^s  case.  However,  we  hold  that  there  was  no  error  in  the 
ruling  and  the  judgment  is  afSrmed. 

Affirmed, 


W.  T,  Waggoner  v.  A.  H.  Snbed. 

Decided  January  16,  1909. 

1. — Jury— fliokneu  of  Juror — ^Talesmen — Statute  Coustrued. 

When,  after  a  jury  has  been  empaneled  in  a  District  Court  but  before  the 
trial  commences,  one  of  the  jurors  becomes  disabled  by  sickness  from  serving 
on  the  jury,  the  court  has  the  power  and  it  is  its  duty  to  require  the  parties 
to  proceed  to  trial  before  the  eleven  jurors.  There  is  no  statutory  authority 
for  summoning  talesmen  to  fill  the  panel  in  such  case.  Arts.  3221,  3224  and 
3229,  Rev.  Stats.,  construed. 

2. — ^Trial — Bequested  Charge — ^Practice. 

When  a  party  requests  a  number  of  fecial  charges  upon  a  certain  group 
of  facts,  it  is  not  incumbent  upon  the  trial  judge  to  select  from  among,  them 
the  one  most  favorable  to  the  party  requesting  such  charges;  the  giving  of 
any  on^  of  said  charges  would  deprive  the  party  of  the  right  to  complain  of 
the  refusal  of  the  others,  and  this,  though  the  charge  given  may  be  less  favor- 
able than  said  party  would  be  entitled  to  on  said  phase  of  the  case. 

8. — ^Master  and  Servant — ^Personal  Injury — ^Warning  by  Vaster. 

When,  in  a  suit  for  damages  for  personal  injuries,  it  appeared  from  the 
evidence  that  defendant's  foreman  warned  the  plaintiff  in  time  for  him  to  have 
removed  his  hand  from  the  place  of  danger,  and  the  plaintiff  heard  but  failed 
to  obey  such  warning  and  was  injured,  the  court  should  instruct  the  jury  that 
such  warning  would  be  a  complete  defense  to  plaintiff's  suit. 

4. — Charge — Submission  of  Issue — ^Vndue  Prominence. 

In  an  action  for  damages  for  personal  injuries  the  court  should  not  sub- 
mit by  separate  charges  the  same  group  of  facts  as  assumed  risk  and  contribu- 
tory negligence.     By  so  doing  undue  prominence  would  be  given  to  said  facts. 

5. — Master  and  Servant — ^Defective  Appliances — Charge. 

A  servant  is  not  required  to  exercise  diligence  to  discover  defects  in  ap- 
pliances  furnished  by  the  master.  Charge  considered,  and  held  subject  to  this 
objection. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

R,  W,  Hall,  Marshall  Spoonts  and  Stephens  &  Miller,  for  appellant. 
— It  is  error  for  the  court  to  fill  the  jury  by  talesmen  after  a  com- 
plete jury  has  been  obtained  and  one  of  them  has  been  excused  be- 
cause of  sickness;  and  therefore  the  court  should  have  granted  the 
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motion  for  new  trial  herein,  because,  after  excusing  one  of  the  jurors 
regularly  selected,  he  filled  the  panel  with  a  talesman.  Rev.  Stats., 
1895,  arts.  3221,  3224;  Mitchell  v.  Mitchell,  80  Texas,  110-111. 

Where  one  member  of  a  completed  jury  has  been  excused  by  the 
court  because  of  sickness  the  trial  should  proceed  with  eleven  jurors. 
Rev.  Stats.,  1895,  art.  3229;  Gray  v.  Freeman,  84  S.  W.,  1110;  Tram 
Lumber  Co.  v.  Hancock,  70  Texas,  312. 

If  the  defendant's  vice  principal.  Slaughter,  warned  plaintiff  of  the 
impending  danger  due  to  the  breaking  of  the  rope  whereby  the  press 
cylinder  was  suspended,  in  time  for  plaintiff  to  have  withdrawn  his 
hand  from  the  place  of  danger  and  of  the  threatened  injury,  and 
plaintiff  failed  so  to  do,  then  he  assumed  the  risk  of  the  breaking  of 
said  rope,  even  though  it  was  defective,  and  defendant  was  guilty  of 
negligence  in  using  it,  and  plaintiff  could  not  avoid  such  assumed 
risk  "by  proof  that  he  had  acted  as  a  reasonably  prudent  person  in 
the  assumption  of  the  risk."  P.  Worth  &  R.  G.  Ry.  Co.  v.  Robinson, 
84  S.  W.,  410;  Texas  &  Pac.  Ry.  Co.  v.  Bryant,  27  S.  W.,  825; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Wood,  35  S.  W.,  879;  Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  Ramp,  70  S.  W.,  568;  St.  Louis  S.  W.  Ry.  Co.  v. 
Brisco,  100  Texas,  354;  Texas  &  Pac.  Ry.  Co.  v.  Bradford,  66  Texas, 
732. 

If  a  person  of  ordinary  prudence,  situated  as  plaintiff  was,  would 
have  discovered  the  defective  condition  of  the  rope  by  which  the  press 
cylinder  was  suspended,  and  plaintiff  failed  to  do  so,  and  such  failure 
directly  and  proximately  contributed  to  his  injury,  then  plaintiff  was 
guilty  of  such  contributory  negligence  as  will  preclude  his  recovery 
for  the  injury  complained  of.  O'Brieii  v.  Ry.  Co.,  82  S.  W.,  319; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Walker,  85  S.  W.,  28;  Missouri  Pac. 
Ry.  Co.  V.  Somers,  71  Texas,  700 ;  Wachsmuth  v..  Shaw,  76  N.  W., 
498 ;  La  Pierre  v.  Ry.  Co.,  68  N.  W.,  60 ;  Miller  v.  Ry.  Co.,  47  N.  Y. 
Supp.,  285; 

McLean  &  Carloch,  for  appellee. — ^The  court  had  the  authority 
under  the  statute  to  excuse  the  juror.  Brothers,  from  the  panel,  after 
the  jury  had  been  selected  and  sworn,  on  account  of  the  fact  that  the 
said  juror  had  become  incapacitated  from  performing  jury  service  on 
account  of  sickness,  this  fact  having  been  made  known  to  the  court 
by  affidavit  of  the  deputy  sheriff,  and  being  further  conclusively  es- 
tablished by  the  affidavit  of  the  juror  setting  forth  such  sickness  in 
detail,  filed  among  the  papers  in  this  case,  subsequent  to  the  trial. 
In  a  matter  of  this  kind  the  court  is  warranted  in  acting  upon  the 
representations  of  a  credible  witness  or  person  touching  the  question 
of  the  juror^s  sickness  or  incapacity  to  serve  as  a  juror.  Houston 
City  Street  Railway  v.  Ross,  28  S.  W.,  255;  Texas  &  Pac.  Ry.  Co. 
V.  Taylor,  2  Texas  Appeal  Cases,  416. 

The  action  of  the  court  under  the  circumstances  in  this  case,  in 
completing  the  panel  after  the  said  juryman.  Brothers,  had  failed  to 
appear  because  of  sickness,  was  correct;  in  any  event  the  appellant 
is  estopped  from  questioning  the  correctness  of  said  action  of  the  trial 
court,  because  it  affirmatively  appears  from  the  stenographer's  report 
of  what  occurred  with  reference  to  this  matter,  which  is  attached  to 
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and  made  a  part  of  the  bill  of  exception,  that  before  any  action  was 
taken  by  the  court  with  reference  to  this  matter,  and  after  the  court 
had  been  advised  by  the  deputy  sheriff  of  tlie  sickness  of  the  said 
juryman  and  of  his  absence  from  the  jury  box,  that  he  thereupon 
stated  to  counsel  for  the  defendant,  in  open  court,  in  substance,  that 
he  would  give  them  the  choice  of  three  methods  of  procedure — first, 
either  allow  them  to  retrace  their  challenges  and  strike  again;  or, 
second,  send  out  and  get  talesmen  to  complete  the  panel;  or,  third, 
act  under  the^  regular  statutory  provision  with  regard  to  excusing  a 
sick  juror;  and  that  after  this  proposition  was  made  by  the  court  to 
counsel  for  the  defendant,  that  they  thereupon  withdrew  to  an  adjoin- 
ing room  for  consultation,  and  after  advising  among  themselves  for 
a  few  minutes,  reported  back  to  the  court  that  their  preference  was 
to  have  "a  full  jury,"  or,  in  the  language  of  Mr.  Spoonts,  the  spokes- 
man of  the  attorneys  for  the  defendant,  advised  the  court,  "We  would 
rather  have  a  full  jury,"  and  that  thereupon  and  in  conformity  with 
the  said  choice  or  election  of  the  defendant,  the  court  proceeded  to  fill 
up  the  panel  by  the  selection  of  the  additional  juryman  complained 
of,  to  wit,  C.  B.  Law;  that  a  fair  construction  of  what  occurred  with 
reference  to  this  matter  shows  an  acquiescence  on  the  part  of  the 
defendant  in  the  method  pursued  by  the  court  with  reference  to  filling 
up  the  panel  with  the  additional  jufyman,  Law,  to  take  the  place  of 
the  sick  juror.  Brothers,  and  hence,  the  appellant  can  not  now  com- 
plain of  said  action.  Moore  v.  Dunn,  16  Texas  Civ.  App.,  374;  24 
Cyc,  368-9;  Silsby  v.  Foote,  14  Howard,  218  (14  L.  Ed.,  394); 
Byers  v.  State,  16  Southern,  716  (105  Ala.,  31) ;  State  v.  Moncla,  2 
Southern  (La.),  815;  Pannell  v.  State,  29  Ga.,  681;  McGuire  v. 
State,  37  Miss.,  369;  Dorman  v.  State,  37  Southern,  561;  Greer  v. 
Norvill,  3  Hill  (S.  C),  262;  31  Cent.  Digest,  sec.  635.     ' 

The  servant  does  not  assume  the  risks  arising  from  the  failure  of 
the  master  to  do  his  duty,  unless  he  knows  of  the  failure  and  the 
attendant  risks,  or  in  the  ordinary  discharge  of  his  own  duty  must 
necessarily  have  acquired  such  knowledge.  Missouri,  K.  &  T.  Ry.  v. 
Milam,  20  Texas  Civ.  App.,  696;  Missouri,  K.  &  T.  Rv.  v.  Hannig, 
91  Texas,  350;  Bonnet  v.  Railway,  89  Texas,  72;  Peck  v.  Peck,  99 
Texas,  14;  Missouri,  K.  &  T.  Ry.  Co.  v.  Adams,  42  Texas  Civ.  App., 
277;  Texas  &  N.  0.  Ry.  Co.  v.  Kelly,  98  Texas,  137;  Texas  &  N.  O. 
Ry.  V.  Jackson,  113  S.  W.,  630;  Texas  &  N.  0.  Ry.  v.  Middleton,  103 
S.  W.,  206. 

Where  a  knowledge  of  the  danger  is  brought  home  to  the  servant 
practically  simultaneous  with  the  happening  of  the  accident,  the  case 
becomes  one  of  contributory  negligence  rather  than  of  assumed  risk, 
or,  in  any  event,  the  defenses  become  so  nearly  identical  that  tlie 
court  is  authorized  to  treat  the  case  as  one  of  contributory  negligence. 

SPEER,  Associate  Justice. — This  is  a  personal  injury  suit  in- 
stituted by  appellee  against  appellant  in  which  there  was  judgment 
for  the  plaintiff  in  the  sum  of  ten  thousand  dollars,  and  the  defendant 
has  appealed. 

The  question  of  first  importance  in  the  case  is  one  of  practice,  aris- 
ing on  the  Courtis  ruling  in  causing  talesmen  to  be  summoned  to  fill 
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the  panel,  which  had  been  broken  by  the  sickness  of  one  of  the  jurors 
regularly  selected.  The  matter  is  so  clearly  presented  by  appellant's 
biU  of  exceptions  that  we  venture  to  quote  at  length  from  the  bill 
itself: 

"The  above  styled  and  numbered  cause  was  regularly  reached  and 
called  for  trial  on,  to  wit,  Monday,  October  28,  A.  D.  1907,  and 
thereupon  both  parties  announced  ready  for  trial,  and  there  was  at 
the  time  of  said  announcement  of  ready  for  trial  in  attendance  upon 
said  court  twelve  jurors,  who  had  beeii  regularly  selected  in  accord- 
ance with  law  for  jury  service  in  said  court  for  week  beginning  Mon- 
day, October  28,  1907,  whose  names  are  as  follows,  to  wit:  Leo 
Pittman,  B.  E.  Owens,  W.  G.  Ballinger,  W.  N.  Shoffit,  T.  M.  Mal- 
lory,  M.  A.  Jemigan,  P.  0.  Freeman,  D.  C.  Curtis,  J.  E.  Brothers, 
S.  J.  Lotsputch  and  J.  H.  Walker,  and  thereupon  the  court  directed 
the  deputy  sherifiE  waiting  upon  said  court  to  summon  a  sufficient 
number  of  persons  qualified  for  jury  service  as  talesmen  and  com- 
plete said  panel,  and  in  obedience  to  said  direction  and  order  of  the 
court,  said  deputy  sherifiE  summoned  nine  persons  possessing  the 
qualifications  of  jurors  as  talesmen,  whose  names  are  as  follows;  J. 
W.  Burton,  John  Behrens,  Bert  Betchel,  J.  W.  Sherley,  C.  L.  Bandy, 
Ben  Waggoman,  J.  6.  Bewley,  J.  S.  McDonough  and  J.  C.  Pliant. 
None  of  the  twenty-one  persons,  whose  names  are  above  mentioned 
disqualified,  and  thereupon  the  defendant  requested  the  court  to  re- 
quire the  panel  to  be  filled  with  twfenty-four  qualified  jurors,  before 
he  was  required  to  exercise  peremptory  challenges,  but  jthe  court  re- 
fused said  request,  and  compelled  the  parties  to  exercise  such  peremp- 
tory challenges  as  they  desired  to  make  without  the  panel  of  jurors 
being  filled  and  completed,  to  which  action  of  the  court  the  defendant 
then  and  there  in  open  court  excepted,  and  in  obedience  to  the  di- 
rection of  the  court  the  defendant  exercised  his  right  of  peremptory 
challenge,  and  challenged  six  of  said  persons,  who  were  objectionable 
to  him  as  jurors  and  whose  names  are  as  follows,  to  wit:  M.  A. 
Jemigan,  S.  J.  Lot&putch,  J.  M.  Trammill,  J.  H.  Walker,  C.  L. 
Bandy  and  J.  C.  Pliant,  and  thereby  defendant  exhausted  all  of  his 
peremptory  challenges,  the  plaintiflE  used  only  three  of  his  peremp- 
tory challenges  in  striking  said  panel  of  twenty-one  jurors  and  from 
said  panel  a  full  jury  of  twelve  persons  possessing  the  qualifications 
of  jurors  were  selected  to  try  the  above  styled  and  numbered  cause, 
whose  names  are  as  follows,  to  wit:  B.  E.  Owens,  W.  6.  Ballinger, 
W.  N.  Shoffit,  T.  N.  Mallory,  D.  C.  Curtis,  J.  P.  Brothers,  J.  W. 
Burton,  John  Behrens,  Bert  Bechtel,  J.  N.  Sherley,  J.  G.  Bewley, 
and  J.  S.  McDonough,  and  the  above  twelve  named  persons  were 
regularly  sworn  as  required  by  law  to  try  the  said  cause,  and  were 
regularly,  duly  and  properly  empaneled  as  jurors  in  said  cause; 
thereupon  the  plaintiff  read  to  the  jury  his  pleadings,  consisting  of 
his  first  amended  petition  and  his  trial  amendment,  and  the  defend- 
ant read  to  the  jury  his  first  amended  answer,  to  which  said  plead- 
ings the  parties  announced  ready  for  trial  and  on  which  they  went 
to  trial  and  on  which  this  cause  was  tried.  At  the  time  the  plead- 
ings of  the  parties  were  presented  to  the  jury  as  above  set  out,  the 
regular  time  for  the  adjournment  of  this  court  for  that  day,  to  wit, 


282  Texas  Civil  Appeals  Beports^  Vol.  53.        [January, 

October  28,  1907,  had  arrived,  and  thereupon  the  court,  after  prop- 
erly instructing  said  jurors,  permitted  them  to  disperse  for  the  night 
with  directions  to  them  to  return  to  said  court  at  9  o'clock  a.  m. 
on  the  succeeding  day,  to  wit,  October  29,  1907. 

"At  9  o'clock  a.  m.  Tuesday,  October  29,  1907,  all  of  said  jurors 
appeared  in  said  court  to  serve  upon  the  trial  of  this  case,  but  the 
Hon.  M.  E.  Smith,  judge  of  this  court,  being  unavoidably  detained 
by  private  business,  was  unable  to  appear,  and  by  reason  thereof 
said  jurors  were  excused  frorii  further  attendance  until  9  o'clock  a. 
m.  on  Wednesday,  October  30,  1907,  at  which  time  they  were  di- 
rected by  the  sheriff  to  appear  so  that  the  trial  of  this  cause  might 
proceed  before  them. 

"On  Wednesday,  October  30,  1907,  all  of  said  jurors  who  had 
been  so  selected  to  try  the  issues  of  fact  appeared  except  J.  R. 
Brothers,  who  failed  to  appear,  and  the  deputy  sheriff,  waiting  on 
the  District  Court  of  the  17th  Judicial  District  of  Texas,  informed 
the  court  that  said  juror,  J.  B.  Brothers,  had  told  him  on  the  day 
before  that  he  was  suffering  from  rheumatism  and  wanted  to  be  ex- 
cused from  the  jury,  as  set  out  in  Exhibit  'A,'  hereto  attached,  but 
the  defendant  refused  to  agree  that  said  juror  might  be  excus.ed  from 
jury  service  in  this  cause.  Thereupon  the  court  asked  counsel  for 
the  defendant  if  they  were  willing  to  proceed  with  the  trial  of  the 
case  with  the  eleven  jurors  who  appeared  at  said  time,  and  the  de- 
fendant Jind  his  counsel  declined  and  refused  to  proceed  to  trial  with 
said  eleven  jurors  and  demanded  a  trial  before  the  said  jurors  who 
had  been  theretofore  selected  by  the  parties  for  the  trial  of  this 
cause,  and  refused  to  consent  or  agree  to  excuse  the  said  absent 
juror,  J.  B.  Brothers,  or  to  try  this  cause  with  a  less  number  than 
twelve  jurors  or  to  try  said  cause  before  any  other  jurors  than  the 
said  twelve  who  had  been  so  selected.  Thereupon  the  court  directed 
the  deputy  sheriff  waiting  upon  said  court  to  summon  three  other 
talesmen,  and  the  deputy  sheriff  in  obedience  to  said  direction  and 
order  of  said  court  summoned  three  persons  possessing  qualifications 
of  jurors  as  talesmen,  whose  names  are  as  follows,  to  wit:  G.  P. 
James,  T.  D.  James  and  C.  B.  Law,  and  the  said  three  persons  last 
hereinabove  mentioned  appeared  as  jurors  and  qualified  as  possessing 
the  qualifications  for  jurors  under  the  law,  and  thereupon  by  direc- 
tions of  the  court  their  names  were  added  to  the  said  lists  which 
had  theretofore  been  furnished  to  the  parties  and  the  parties  liereto 
were  required  to  select  from  said  three  names,  the  twelfth  juror  for 
the  trial  of  this  cause  to  serve  in  the  place  of  J.  B.  Brothers,  who 
failed  to  appear  on  said  day.  The  defendant  had  exhausted  his 
peremptory  challenges.  The  juror  C.  B.  Law  was  objectionable  to 
the  defendant  because  the  defendant  believed  that  said  juror  would 
be  inclined  to  find  a  verdict  for  the  plaintiff  and  that  he  would  be 
in  favor  of  assessing  damages  for  the-  plaintiff  at  a  very  high  amount, 
but  the  defendant  having  exhausted  his  six  peremptory  challenges  on 
the  persons  hereinabove  named,  who  were  particularly  objectionable 
to  him,  was  not  allowed  to  challenge  the  said  C.  B.  Law,  and  the 
plaintiff  having  left  two  peremptory  challenges,  exercised  them  in 
peremptorily  challenging  6.  P.  James  and  T.  D.  James,  leaving  said 
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Law  as  the  twelfth  juror  to  serve  in  the  place  of  J.  R.  Brothers. 
The  objections  to  the  man  Law  were  personal  objections  of  counsel 
of  defendant  and  not  made  known  to  the  courts  because  said  Law 
properly  qualified  as  a  juror  on  his  voir  dire. 

"At  the  time  the  court  directed  the  said  deputy  sheriff  to  summon 
said  last  named  three  persons  as  talesmen,  the  defendant  objected 
thereto  upon  the  ground  that  it  had  not  been  shown  to  the  court 
that  the  juror,  J.  R.  Brothers  was  dead  or  disabled,  and  upon  the 
ground  that  under  the  circumstances  hereinabove  shown,  the  court 
had  no  authority  to  cause  other  jurors  to  be  summoned  or  to  fill  the 
panel.  When  said  jurors  were  tendered  to  the  defendant,  the  de- 
fendant then  and  there  in  open  court  objected  to  them,  because  it 
had  not  been  shown  that  the  juror  J.  R.  Brothers  was  dead  or  dis- 
abled; that  under  the  circumstances  hereinabove  set  out  there  was 
no  authority  vested  in  the  court  to  require  the  defendant  to  accept 
as  a  juror  either  of  the  said  three  last  named  persons,  but  the  court 
overruled  said  objection  and  required  the  defendant  to  proceed  as 
has  been  hereinabove  shown,  to  which  action  of  the  court  the  defend- 
ant then  and  there  in  open  court  excepted." 

The  jury  as  thus  completed  returned  a  verdict  against  appellant 
in  the  sum  of  twelve  thousand  five  hundred  dollars,  but  which  sum 
was  subsequently  reduced  by  a  remittitur  filed  at  the  instance  of  the 
trial  court  to  the  amount  above  named. 

Article  3221  of  the  Revised  Statutes  regulating  the  formation  of 
the  jury  for  the  trial  of  civil  causes  provides:  "If  the  number  of 
jurors  be  reduced  by  challenge  for  cause  to  less  than  twelve  in  the 
District  Court  or  six  in  the  County  Court,  the  court- shall  order  other 
jurors  to  be  drawn  or  summoned,  as  the  case  may  be,  and  entered 
upon  the  slips  in  place  of  those  who  have  been  set  aside  for  cause." 
And  further,  article  3224  reads:  "When  by  peremptory  challenges 
the  jury  is  left  incomplete,  the  court  shall  direct  such  number  of 
other  jurors  to  be  drawn  or  summoned,  as  the  case  may  be,  as  the 
court  may  consider  sufiicient  to  complete  the  jury,  and  the  same 
proceedings  shall  be  had  in  selecting  and  empaneling  such  jurors 
as  are  had  in  the  first  instance."  This  we  believe  constitutes  the 
only  express  authority  fs^r  summoning  talesmen.  Article  3229  seems 
to  contemplate  just  such  a  contingency  as  is  shown  to  have  arisen  in 
this  case  and  reads:  "Where  pending  the  trial  of  any  case  in  the 
District  Court  one  or  more  of  the  jurors,  not  exceeding  three,  may 
die  or  be  disabled  from  sitting,  the  remainder  of  the  jury  shall  have 
power  to  render  the  verdict;  but  in  such  case  the  verdict  shall  be 
signed  by  every  remaining  member  of  the  jury."  Now,  tliere  can 
be  no  question  but  that  the  court  would  have  had  the  power,  and  it 
became  his  duty,  upon  the  juror  J.  R.  Brothers  becoming  disabled 
from  sitting,  to  require  the  parties  to  proceed  %  trial  before  the 
eleven  jurors.  The  statute  does  not  expressly  authorize  the  sum- 
moning of  talesmen  under  such  circumstances,  and  we  think  the 
effect  of  the  article  of  the  statutes  last  quoted  is  by  implication  to 
forbid  it.  It  is  quite  apparent  from  the  language  of  the  bill  that 
appellant  not  only  objected  to  the  summoning  of  talesmen  because 
it  had  not  been  shown  that  the  juror  Brothers  was  really  disabled 
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from  sitting,  but  also,  generally,  that  the  court  under  the  circum- 
stances had  no  authority  to  cause  another  juror  to  be  summoned  to 
fill  the  panel. 

We  have  carefully  noted  appellee's  reply  to  the  effect  that  appel- 
lant waived  his  right  to  a  trial  before  the  eleven,  or  invited  the 
court  to  fill  the  panel  rather  than  that  he  should  be  forced  to  pro- 
ceed with  eleven  jurors,  and  in  this  connection  we  have  carefully  ex- 
amined the  stenographer's  notes  of  what  occurred  at  the  time;  but 
we  are  of  opinion  that  the  bill,  even  when  construed  in  the  light  of 
this  explanation,  does  not  show  that  appellant  in  any  way  waived  his 
right  to  object  to  the  juror  Law  in  any  and  all  events.  To  be  sure 
the  matter  is  altogether  technical,  but,  indeed,  the  right  itself  to  a 
trial  before  the  twelve  jurors  is  technical,  but  none  the  less  a  sub- 
stantial right.  For  the  errors  thus  committed  the  judgment  of  the 
District  Court  will  be  reversed  and  the  cause  remanded  for  another 
trial. 

We  perhaps  would  not  be  authorized  to  reverse  the  judgment  upon 
the  ruling  of  the  court  in  refusing  special  instructions  in  view  of 
the  charges  given,  some  of  which  were  requested  by  appellant.  Upon 
a  party's  requesting  a  number  of  special  charges  based  upon  any 
given  group  of  facts,  we  do  not  think  it  is  incumbent  upon  the  trial 
judge  to  select  from  amongst  them  the  one  most  favorable  to  the 
party  requesting  such  charges,  and  would  hold  that  if  either  charge 
was  given,  such  party  would  have  no  just  cause  of  complaint  for  re- 
fusing the  others,  even  though  the  charge  actually  given  may  be  less 
favorable  than  he  would  be  entitled  to  on  such  issue.  On  the  present 
appeal  the  complaint  of  appellant  at  least  as  to  some  of  his  refused 
charges,  might  be  answered  in  this  way,  but  we  can  not  know  that 
the  same  will  be  true  on  another  trial,  and  we  therefore  suggest  iji 
a  general  way  that  if  appellant's  foreman  warned  appellee  in  time 
for  him  to  have  removed  his  hand  from  the  place  of  danger,  and 
appellee  heard  such  warning,  it  would  be  a  complete  defense  to  this 
suit,  and  the  court  should  so  instruct  the  jury.  This  is  true  whether 
such  defense  should  be  denominated  assumed  risk,  contributory  neg- 
ligence, or  what  not.  (Ft.  Worth  &  R.  G.  By.  Co.  v.  Bobinson,  37 
Texas  Civ.  App.,  465.)  But  the  court  should  not  submit  such  de- 
fense both  as  assumed  risk  and  contributory  negligence — that  is,  in 
separate  charges — for  that  would  be  unnecessary  to  give  prominence 
to  that  group  of  facts.  The  court  actually  submitted  this  issue  as 
follows : 

"If  you  find  from  the  evidence  that  the  said  Slaughter  just  pre- 
vious to  the  accident  discovered  that  the  rope  was  breaking,  or  about 
to  break,  and  warned  plaintiff  of  this,  if  it  be  a  fact,  in  time  to  have 
avoided  the  injury  by  the  exercise  of  ordinary  care,  and  further  find 
that  plaintiff  thereafter  failed  to  exercise  ordinary  care  to  remove 
his  hand  and  avoid  the  injury,  and  that  such  want  of  care,  if  any, 
on  his  part  contributed  to  his  injury,  or  if  you  find  that  by  the  exer- 
cise of  ordinary  care  for  his  own  safety  plaintiff  would  have  known 
that  the  rope  was  defective,  if  it  was  defective,  and  under  the  cir- 
cumstances was  guilty  of  a  want  of  ordinary  care  for  his  own  safety 
in  going  into  and  remaining  in  said  place,  and  that  such  want  of 
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ordinary  care,  if  any,   contributed  to  his   injury,  then  he   can  not 


recover/' 


While  this  charge  is  not  as  favorable  to  appellant  as  he  would  be 
entitled  to  have,  yet  it  is  not  for  that  reason  alone  erroneous  (Chi- 
cago, R.  I.  &  6.  By.  Co.  V.  Johnson,  111  S.  W.,  758) ;  and  besides, 
it  appears  to  be  in  substantial  keeping  with  one  requested  by  him. 

Quite  a  group  of  assignments  form  the  basis  for  the  following 
proposition:  "If  a  person  of  ordinary  prudence,  situated  as  plaintiff 
was,  would  have  discovered  the  defective  condition  of  the  rope  by 
which  the  compress  cylinder  was  suspended,  and  plaintiff  failed  to 
do  so,  and  such  failure  directly  and  proximately  contributed  to  his" 
injury,  then  plaintiff  was  guilty  of  such  contributory  negligence  as 
will  preclude  his  recovery  for  the  injury  complained  of."  There  is 
a  measure  of  law  in  the  proposition,  yet  the  charges  requested  upon 
this  issue  were  subject  to  the  criticism  that  they  imposed  upon  ap- 
pellee the  exercise  of  diligence  to  discover  defects  in  the  appliances 
furnished  by  appellant,  and  this,  of  course,  is  not  the  law.  We  ap- 
prehend that  appellant's  defense  against  his  negligence  in  using 
the  defective  rope  which  injured  appellee  can  not  be  more  fairly 
presented  than  by  the  ordinary  charge  of  assumed  risk,  that  is,  if 
appellee  either  knew  of  the  defective  condition  of  the  rope,  or  in 
the  exercise  of  ordinary  care  for  his  own  safety  in  the  prosecution  of 
the  work  in  which  he  was  engaged,  would  necessarily  have  known 
of  the  same,  then  he  can  not  recover. 

In  view  of  the  reversal  the  questions  of  the  misconduct  of  the  jury, 
argument  of  counsel  and  excessiveness  of  the  verdict  will  not  be  con- 
sidered. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


T.  A.  Robinson  et  al.  v.  R.  L.  Collier  et  al. 

Decided  January  16,  1909.  « 

1. — Suit — ^Failure  to  Prosecute — ^Practice. 

When  the  plaintiff  fails  to  appear  and  prosecute  his  suit  at  the  first  term 
after  the  same  was  filed,  the  proper  practice  would  be  to  dismiss  the  suit  for 
want  of  prosecution,  rather  than  to  act  on  and  sustain  a  demurrer  filed  by  the 
defendant  to  the  petition. 

2. — Same — Cross-Aotion — Notice. 

It  was  error  for  the  court  to  consider  and  render  judgment  upon  a  cross- 
action  filed  by  defendant  on  appearance  day  of  the  term  of  the  court  to  which 
the  case  was  returnable,  when  neither  the  plaintiff  nor  his  counsel  were  present 
and  they  had  no  notice  of  the  filing  of  such  cross-action. 

S. — ^Pleading — General  Demurrer — Bule. 

In  passing  upon  a  general  demurrer  every  reasonable  intendment  arising 
upon  the  pleading  excepted  to  should  be  indulged  in  favor  of  its  sufficiency. 

4. — Same — Specific  Performance  of  Contract. 

In  an  •  action  to  enforce  specific  performance  of  a  contract  for  sale  of 
land,  petition  considered,  and  held  not  subject  to  general  demurrer  on  the 
ground  that  it  appeared  therefrom  that  time  was  of  the  essence  of  the  contract 
and  that  plaintiff  had  not  complied  with  his  part  of  the  contract  within  the 
UmM  stipulated  therein. 
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5.— 4)ptioiL — Contract  to  Buy — ^Distinction. 

Time,  from  the  very  nature  of  the  contract,  is  necessarily  of  the  essence 
of  a  mere  option,  and  the  holder  of  the  option  must  perform  or  offer  to  per- 
form his  part  of  the  contract  within  the  limit  of  time  stated  therein  in  order 
to  be  entitled  to  a  specific  performance  of  the  contract  by  the  other  party. 
Contract  considered,  and  held  not  to  be  an-  option  but  a  contract  to .  sell  on 
the  one  hand  and  to  buy  on  the  other,  and  of  which  time  was  not  of  the  essence. 

6. — Contract — Time  as  Essence. 

When  the  only  default  of  the  plaintiff  was  delay  in  performance  of  a  con- 
tract to  buy  land  and  the  position  of  the  defendant  had  not  been  materially 
changed  thereby,  a  performance  after  the  stipulated  time  may  entitle  the  plain- 
tiff to  a  decree  for  specific  execution  since  mere  lapse  of  time  is  not  in  general 
a  sufficient  ground  in  equity  for  the  refusal  of  relief.  A  forfeiture  caused  by 
the  nonpayment  of  money,  however  express  may  be  the  language  of  the  con- 
tract, will,  as  a  general  rule,  be  relieved  from  on  the  theory  that  interest 
is  a  sufficient  compensation.  But  the  failure  to  pay  must  not  be  wailful,  nor 
the  delay  in  payment  be  unreasonably  long,  and  the  plaintiff  seeking  relief 
from  his  default  must  show  that  it  was  not  intentional  and  has  not  caused 
irreparable  injury  to  the  defendant. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below 
before  Hon.  J.  M.  Morgan. 

Nelson  &  Pool  and  Glasgow  &  Kenan,  for  appellants. — A  plea  in 
reconvention  or  cross-bill  occupies  the  same  attitude  as  an  original 
independent  suit,  and  judgment  can  not  be  rendered  thereon  against 
the  adverse  party  to  same  without  notice.  Harris  v.  Schlinke,  65  S- 
W.,  172 ;  Roller  v.  Reid,  26  S.  W.,  1060-2. 

By  the  terms  of  the  contract  appellees  were  to  show  good  title  in 
themselves  to  the  lots  so  sold,  and  if  the  lapse  of  sixty  days  occurred 
before  complete  abstracts  of  title  were  presented  by  >appellees,  then  they 
will  not  be  permitted  to  take  advantage  of  their  own  wrong  to  declare 
forfeiture.     Tharp  v.  Lee,  62  S.  W.,  93. 

Appellants  presenting  a  meritorious  cause  of  action  in  their  motion 
for  a  new  trial,  meet  the  requirements  of  law,  and  if  this  issue  of  law 
stands  alone,  the»  new  trial  should  have  been  granted.  Trueheart  v. 
Simpson,  24  S.  W.,  842;  Black  on  Judgments,  vol.  1.  sec.  348;  Suggs 
y,  Thornton,  9  S.  W.,  145. 

If  counsel  were  acting  in  good  faith  and  were  using  proper  efforts 
to  ascertain  the  day  of  trial,  and  appellants  relying  upon  their  counsel 
to  inform  them  of  the  day  upon  which  said  case  would  come  on  for 
trial  and  counsel  were  honestly  mistaken,  then  appellants  should  not 
suffer  from  such  mistake,  if  new  trial  would  not  delay  appellees  in 
the  determination  of  their  rights.  Springer  v.  Gillispie,  56  S.  W., 
370;  Holliday  v.  Holliday,  72  Texas,  585;  Dowell  v.  Winters,  20 
Texas,  797;  Cowan  v.  Williams,  49  Texas,  396-7;  Evans  v.  Terrell, 
95  S.  W.,  p84;  Mistrot  v.  Wilson,  41  Texas  Civ.  App.,  160. 

Holman  &  Dickson  and  Coombes  &  Coombes,  for  appellees. 


•  < 


CONNER,  Chief  Justice.— On  the  5th  day  of  October,  1907,  ap- 
pellants T.  A.  Robinson  and  E.  A.  Pool  instituted  suit  in  the  District 
Court  of  Baylor  County  against  appellees  R.  L.  Collier,  R.  T.  Dickson 
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and  John  B.  Dickson^  asking  a  specific  performance  of  the  contract 
hereinafter  set  out  for  the  eale  oi  certain  lots  of  land  to  appellants 
in  the  town  of  Dickens,  Dickens  County,  Texas.  The  contract  de- 
clared upon,  which  was  attached  as  an  exhibit  to  the  petition,  is  as 
follows : 

"This  memorandum  of  agreement  this  day  entered  into  by  and  be- 
tween Robert  T.  Dickson  and  John  B.  Dickson,  of  Baylor  County, 
Texas,  and  E.  L.  Collier,  of  Dickens  County,  Texas,  parties  of  the 
first  part,  and  T.  A.  Bobinson  and  A.  E.  Pool,  of  Howard  County, 
Texas,  parties  of  the  second  part. 

'^Witnesseth :  That  the  parties  of  the  first  part  have  this  day  sold 
to  the  parties  of  the  second  part,  and  tlie  parties  of  the  second  part 
agree  to  purchase  the  following  described  town  lots  in  and  of  the  town 
of  Dickens,  county  of  Dickens,  Texas,  to  wit:  (here  follows  a  de- 
scription of  some  one  hundred  and  thirty-five  town  lots,  not  deemed 
necessary  to  insert),  for  which  the  parties  of  the  first  part  agree  to 
pay  the  sum  of  ten  and  twenty-five  one-hundredth  dollars  ($10.25) 
for  each  of  said  lots,  that  an  abstract  will  show  a  good  title  in  the 
parties  of  the  first  part. 

"Parties  of  the  second  part  having  paid  this  day  the  sum  of  $100 
to  the  parties  of  the  first  part  as  evidence  of  good  faith  on  their  part 
to  purchase  said  lots,  which  said  sum  of  $100  is  to  be  credited  as  a 
part  payment  of  said  lots.  In  case  an  abstract  of  title  shall  show  a 
good  title  in  the  said  parties  of  first  part  in  as  many  as  130  of  said 
lots,  then  the  said  party  of  the  second  part  shall  within  sixty  days 
from  date  hereof  pay  to  the  said  parties  of  the  first  part  ten  and 
twenty-five  one-hundredth  dollars  ($10.25)  for  each  and  every  lot  that 
good  title  shall  appear  in  the  parties  of  first  part. 

"Should  the  parties  of  the  second  part  refuse  or  fail  to  pay  the 
balance  of  purchase  money  within  sixty  days  from  date  hereof,  the 
parties  of  the  first  part  showing  good  title  in  as  many  as  130  lots, 
then  the  said  $100  shall  forfeit  to  parties  of  first  part  as  liquidated 
damages.  But  in  case  the  parties  of  the  first  part  shall  fail  to  secure 
a  good  and  valid  title  to  as  many  as  130  of  said  lots,  then  said  $100 
is  to  be  returned  to  the  parties  of  the  second  part. 

"Should  it  appear  from  an  abstract  of  title  that  good  title  is  in  the 
parties  of  first  part  in  less  number  of  lots  than  130,  then  the  said 
parties  of  tb©  second  part  shall  at  their  discretion  be  permitted  to 
purchase  all  of  said  lots  that  good  title  may  show  to  be  in  the  parties 
of  the  first  part  at  the  said  agreed  price  of  ten  and  twenty-five  one- 
hundredth  dollars  ($10.25)  for  each  lot  so  purchased.  The  parties  of 
the  first  part  agree  to  give  to  the  said  parties  of  second  part  a  general 
warranty  deed  for  lots  purchased  by  them,  such  deed  or  deeds  to  be 
executed  immediately  upon  the  acceptance  of  title  by  the  parties  of 
the  second  part. 

"Witness  our  hands,  this  21st  day  of  May,  A.  D.  1907. 

"(Signed)     Bobt.  T.  Dickson, 

John  B.  Dickson, 
R.  L.  Collier, 
T.  A.  Robinson, 
A.  E.  Pool.^^ 
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It  was  alleged:  'That  plaintiffs  have  always  been  and  are  now 
ready  to  perform  their  part  of  said  contract,  and  on  having  a  good 
and  sufficient  conveyance  of  said  lots  of  land  made  to  them  in  accord- 
ance with  the  terms  and  stipulations  of  said  contract,  to  pay  the  resi- 
due of  the  purchase  money  to  said  defendants.  That  the  defendants 
are  able  to  m^ke  a  good  and  sufficient  title  to  said  lots  of  land,  if 
they  think  proper  so  to  do,  but  refuse  and  decline  to  make  a  good 
and  sufficient  title  to  the  same,  although  the  plaintiffs  have  demanded 
the  same  from  them  and  required  them  so  to  do,,  to  wit:  On  the 
6th  day  of  August,  1907,  immediately  after  it  was  ascertained  from 
an  abstract  of  title  that  defendants  had  good  title  to  said  lots,  and  at 
the  same  time  offered  to  pay  them  the  residue  of  the  said  purchase 
money  upon  having  a  proper  conveyance  of  said  lots  executed  by  the 
defendants  to  the  plaintiffs,  their  heirs  and  assigns.*^ 

The  defendants  answered  by  general  and  special  exceptions,  by  a 
general  denial,  and  specially  that  the  prompt  payment  of  the  pur- 
chase price  within  the  sixty  days  from  the  date  of  the  contract  was  a 
condition  precedent  which  had  not  been  complied  with  on  the  plain- 
tiffs' part.  The  defendants  further,  by  way  of  cross-action,  declared 
upon  the  contract  as  a  cloud  upon  their  title  which  they  prayed  the 
court  to  remove. 

On  the  4th  day  of  February,  1908,  thereafter,  without  any  appear- 
ance upon  the  part  of  the  plaintiffs,  the  court  proceeded,  upon  defend- 
ants' announcement  of  ready  for  trial,  to  sustain  the  general  excep- 
tion to  the  plaintiffs'  petition  and  to  hear  the  cross-action.  It  was 
adjudged  that  the  contract  declared  upon  Was  "null  and  void;"  that 
tlie  plaintiffs  "take  nothing  by  their  said  suit,"  and  that  "the  title  to 
said  lots  in  said  option  contract  mentioned  and  described  be,  and 
they  are  hereby,  forever  vested  and  quieted  in  said  defendants." 

On  the  11th  day  of  February  thereafter  the  plaintiffs  appeared  and 
by  verified  motion  for  a  new  trial  sought  to  have  the  said  judgment 
set  aside,  proffering  to  pay  costs  and  alleging  in  substance  as  an  ex- 
cuse for  their  failure  to  appear,  that  they  and  their  counsel  were  non- 
residents of  the  county  of  trial;  that  they  and  their  said  attorneys 
.  were  at  all  times  anxious,  willing  and  ready  to  press  the  suit,  but 
that  their  said  counsel,  after  what  was  thought  by  them  to  be  a  careful 
examination  to  determine  the  date  of  the  convening  of  the  court  in 
Baylor  County,  made  the  mistake  of  concluding  that  the  term  of 
court  began  on  the  10th  day  of  February,  1908,  instead  of  the  3d, 
when  it  actually  did  convene  for  the  first  time  after  the  suit  was  in- 
stituted. They  further  objected  to  the  court's  action  in  sustaining 
a  general  exception  to  the  petition  and  averred  that  they  had  a  mer- 
itorious cause  of  action  in  that  they  had  at  all  times  been  able  and 
anxious  to  carry  out  their  part  of  the  contract,  and  that  the  delay 
in  the  tender  of  the  purchase  money  therein  provided  for  was  occa- 
sioned by  the  delay  of  the  defendants  in  furnishing  an  abstract  of 
title.  The  appellants'  said  motion  for  a  new  trial  was  overruled,  and 
by  the  appeal  in  this  case  we  are  called  upon  to  pass  on  the  several 
proceedings  stated. 

Upon  the  nonappearance  of  appellants  on  the  appearance  day  fol- 
lowing the  institution  of  the  suit  the  proper  practice  would  have  been 
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to  dismiss  the  suit  for  want  of  prosecution  (see  Burger  v.  Young,  78 
Texas,  656),  thus  affording  appellants  an  opportunity  to  amend  their 
petition  upon  a  hearing  of  appellees'  demurrers  if  urged  upon  a  rein- 
statement or  reinstitution  of  the  suit.  An  opportunity  to  do  this  was 
denied  by  the  court's  action  in  entering  up  judgment  against  them. 

Moreover,  it  is  undisputed  that  appellees'  answer  setting  up  their 
cross-action  with  prayer  to  remove  the  cloud  upon  their  title  to  the 
lots  described  in  the  plaintiffs'  petition  by  the  execution  of  the  con- 
tract sought  to  be  enforced,  was  filed  on  the  second  day  of  the  first 
term  of  the  court  to  which  the  case  was  returnable,  and  it  seems  to 
be  conceded  that  of  this  answer  appellants  had  no  notice  until  several 
days  after  the  judgment  rendered.  Such  judgment  upon  the  cross- 
action  in  the  absence  of  notice  of  its  presentation  was  clearly  unau- 
thorized under  the  opinion  of  our  Supreme  Court  in  the  case  of 
Harris  v.  Schlinke,  95  Texas,  88. 

But  appellees  insist  that  the  judgment  in  so  far  as  it  purports  to 
afford  relief  under  their  cross-action  to  remove  cloud  from  title  be 
disregarded  as  a  nullity,  and  that  the  judgment  against  appellants 
upon  the  demurrer  be  affirmed.  Without  determining,  however,- 
whether  this  can  be  properly  done,  or  whether  the  court's  action  in 
ruling  upon  the  exception  instead  of  dismissing  the  suit  would  require 
a  reversal,  we  are  of  opinion  that  the  demurrer,  which  was  a  general 
one,  was  improperly  sustained  and  that  appellants'  motion  for  a  new 
trial  should  have  been  granted.  It  has  been  often  decided,  as  well 
as  expressly  provided  in  rule  17  prescribed  by  our  Supreme  Court  for 
the  government  of  our  District  and  County  Courts,  that  in  passing 
upon  a  general  demurrer  or  exception,  "every  reasonable  intendment 
arising  upon  the  pleading  excepted  to  shall  be  indulged  in  favor  of 
its  sufficiency."  We  think  it  is  to  be  implied  from  the  petition  and 
contract  attached  thereto  as  an  exhibit  that  appellees  were  to  furnish 
for  the  consideration  of  appellants  an  abstract  of  the  title  to  the  lots 
that  they  proposed  to  sell.  The  petition  alleged  that  immediately  after 
it  was  ascertained  from  an  abvstract  of  such  title  that  the  title  in  ap- 
pellees was  good,  they  made  the  tender  of  the  purchase  money  as  pro- 
vided in  the  contract.  True,  it  would  appear  that  the  offer  was  made 
a  few  days  after  the  expiration  of  the  sixty  day  limit  specified  in  the 
contract,  but  nothing  in  the  petition  warrants  an  inference  that  ap- 
pellants were  negligent  in  their  consideration  of  the  abstract.  If  not, 
and  if  appellees  delayed  furnishing  the  abstract  so  as  not  to  afford 
appellants  within  the  sixty  days  a  reasonable  time  for  its  consideration, 
they  ought  not  to  be  allowed  to  receive  a  benefit  because  of  their  own 
failure,  unless  from  the  nature  of  the  contract  itself  time  is  to  be 
necessarily  considered  as  of  its  essence,  and  this  we  tliink  can  not  bo 
properly  said.  The  contract  in  our  opinion  is  something  more  than 
a  mere  option  in  behalf  of  appellants  to  buy,  such  as  were  the  con- 
tracts considered  in  the  cases  of  Washington  v.  Rosario  Min.  &  Mill. 
Co.,  28  Texas  Civ.  App.,  431,  and  Kelsey  v.  Crowder,  162  U.  S.,  404 
(40  Law  ed.),  1017.  In  the  case  of  options  the  proposed  purchaser 
binds  himself  to  nothing;  he  merely  acquires  the  right  witliin  the 
time  limited  to  purchase  upon  terms  stated.  He  may  or  may  not,  as 
Vol.  LIII  Civil— 19. 
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he  pleases,  exercise  his  option.  Time,  therefore,  from  the  very  nature 
of  the  contract  is  necessarily  of  its  essence,  and  the  proposed  pur- 
chaser, in  order  to  be  entitled  to  a  specific  performance  of  the  con- 
tract, must  perform  or  offer  to  perform  his  part  of  the  contract  within 
the  limit  of  the  time  stated.  But  generally  speaking,  this  can  not 
be  said  of  contracts  for  the  sale  and  purchase  of  land.  In  the  contract 
we  are  considering,  which  does  not  specifically  make  time  of  its 
essence,  there  is  a  clear  agreement  on  the  part  of  appellees  to  sell, 
and  upon  the  part  of  appellants  to  purchase  and  pay  for  the  lots 
therein  described  in  event  an  abstract  should  show  in  appellees  a  good 
title  to  as  many  as  one  hundred  and  thirty-five  lots,  a  condition  or 
event  that  should  perhaps  be  implied  generally,  or  if  not,  from  the 
provision  of  the  contract  requiring  appellees  to  give  a  general  war- 
ranty deed.  The  material,  essential  object  of  the  parties  seems  to  be 
the  purchase  and  sale  of  the  property  specified  upon  the  terms  men- 
tioned, and  nothing  in  the  contract  or  in  -appellants'  petition  requires 
the  holding  that  performance  within  the  precise  limit  of  the  sixty  days 
specified  in  the  contract  was  a  material  inducement  to  its  execution. 
•It  is  stated  in  the  9th  Cyc,  pages  606-7,  that  in  contracts  for  the 
sale  of  land  time  in  equity  is  not  generally  of  the  essence  of  the  con- 
tract. It  is  also  so  stated  in  Ahl  v.  Johnson,  61  U.  S.,  511  (15  Law 
ed.),  1005,  and  we  so  held  in  the  case  of  Clay  County  Land  &  Cattle 
Co.  V.  Skidmore,  26  Texas  Civ.  App.,  472.  In  the  case  last  cited  we 
quoted  with  approval  from  section  335  of  Mr.  Pomero/s  work  on  Spe- 
cific Performance  the  following:  "When,  however,  the  only  default 
of  the  plaintiff  is  delay,  and  the  position  of  the  defendant  has  not 
been  materially  changed  thereby,  a  performance  after  the  stipulated 
time  may  entitle  the  plaintiff  to  a  decree  for  a  specific  execution,  since 
mere  lapse  of  time  is  not  in  general  a  sufficient  ground  in  equity  for 
the  refusal  of  relief.  A  forfeiture  caused  by  the  nonpayment  of 
money,  however  express  may  be  the  language  of  the  contract,  will,  as 
a  general  rule,  be  relieved  from  on  the  theory  that  interest  is  a  suffi- 
cient compensation.  But  the  failure  to  pay  must  not  be  willful,  nor 
the  delay  in  payment  be  unreasonably  long;  and  the  plaintiff  seeking 
relief  from  his  default  must  show  that  it  was  not  intentional,  and 
has  not  caused  irreplarable  injury  to  the  defendant.'' 

An  application  of  the  above  authorities  we  think  requires  a  reversal 
of  the  judgment  in  this  case,  particularly  in  view  of  the  allegations 
in  the  motion  for  new  trial,  from  which  it  clearly  appears  that  appel- 
lees' own  construction  of  the  contract  was  that  they  should  furnish  an 
abstract  of  title;  that  they  greatly  delayed  its  presentation  to  appel- 
lants, and  that  thereafter  appellants  exercised  diligence  in  its  consid- 
eration and  in  their  offer  to  pay  the  purchase  money  in  accordance 
with  the  obligation.  It  also  further  appeared  that  appellants  and 
their  counsel  in  their  failure  to  be  in  attendance  when  the  case  was 
called  acted  upon  a  mistaken  belief  that  the  court  met  a  week  later 
than  it  did,  and  on  the  whole  set  up  a  meritorious  cause  of  action. 
See  Springer  v.  Gillespie,  56  S.  W.,  370;  Holliday  v.  Holliday,  72 
Texas,  585;  Dowell  v.  Winters,  20  Texas,  797;  Cowan  v.  Williams, 
49  Texas,  396;  Evans  v.  Terrell,  95  S.  W.,  684;  Mistrot  Bros.  &  Co. 
V.  Wilson,  41  Texas  Civ.  App.,  160. 
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We  conclude  that  the  judgment  should  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


E.  D.  Glenn  et  al.  v.  Mabiah  Rhine. 

Decided  January  16,  1909. 

1. — ^Pleading — ^Trespau  to  Try  Title — ^Tenancy. 

Where,  in  trespass  to  try  title,  the  petition  contained  a  tender  of  a  certain 
sum  to  defendant  paid  to  plaintiff's  ancestor  by  the  person  under  whom  de- 
fendant claimed  in  an  executory  contract  of  sale  which  had  never  been  exe- 
cuted, and,  in  reply  to  a  plea  of  limitation,  the  plaintiff  set  up  said  executory 
contract  and  alleged  that  defendant  and  those  under  whom  he  claimed  were 
placed  in  possession  by  plaintiff  and  his  ancestor,  that  they  were  tenants  at 
will,  and  that  by  the  terms  of  the  executory  contract  they  were  permitted  to 
improve  without  cost  to  plaintiff  or  his  ancestor  and  said  tenancy  was  termi- 
nated by  the  suit,  it  was  not  incumbent  on  plaintiff  to  allege  the  price  and 
terms  of  the  contract,  the  time  when  the  ancestor  was  to  perform,  or  that  he 
had  performed  or  was  able  to  perform  the  contract. 

2. — Same — ^Eeplidation  to  Plea  of  Limitation. 

As  plaintiff  did  not  seek  to  recover  on  said  executory  contract,  it  was  not 
necessary  to  set  out  any  more  of  it  than  was  thought  necessary  to  defeat 
defendant's  plea  of  limitation,  and  if  defendant  had  acquired  any  equities  un- 
der the  contract  of  sale  it  was  a  matter  of  defense  which  should  have  been 
specially  pleaded  by  him. 

ON  REHEABING. 

3. — ^Limitation — Tenant  at  Sufferance — ^Executory  Contract. 

Where  the  defendant  took  possession  under  an  executory  contract  of  sale 
which  permitted  him  to  improve  the  land  without  cost  to  the  vendor,  and  said 
contract  was  never  executed  nor  its  terms  complied  with  by  him,  no  title  passed 
and  he  became  a  tenant  at  sufferance,  and  so  long  as  he  recognized  the  vendor's 
title  no  limitation  ran  in  his  favor. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  B.  L.  Jones. 

Abemaihy  &  Mangum,  for  appellants. 

J.  R.  Oough  and  Smith  &  Wilcox,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellee,  Mariah  Rhine,  in  the  District  Court  of  Collin  County  against 
the  appellants,  E.  D.  Glenn  and  others,  in  the  usual  form  of  trespass 
to  try  title  to  recover  the  J.  B.  Menafee  survey  in  Collin  County. 
The  petition  also  alleged  that  "the  plaintiff  here  now  tenders  and  pays 
into  the  registry  of  this  court,  for  the  benefit  of  the  defendants  entitled 
thereto,  the  sum  of  fifty  dollars  heretofore  paid  to  Isaac  Rhine  by 
W.  H.  Herron,  on  an  executory  contract  of  sale  which  has  never  been 
executed,  and  the  terms  of  said  sale  have  never  been  complied  with 
by  W.  H.  Herron,  his  heirs  or  assigns.  A  part  of  said  executory 
contract  hereinabove  referred  to  is  in  writing,  and  is  in  the  possession 
of  the  defendants,  and  they  are  notified  to  produce  the  same  on  the 
trial  hereof  to  be  used  in  evidence,  and  failing  to  do  so^  secondary 
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evidence  as  to  its  contents  will  be  offered  in  evidence.'*  Plaintiff  also 
plead  offensively  the  three,  five  and  ten  years  statute  of  limitation. 
The  appellants  answered  by  a  plea  of  not  guilty,  and  the  statutes  of 
three,  five  and  ten  years  limitation.  The  plaintiff,  in  reply  to  this 
plea,  filed  her  first  supplemental  petition  setting  up  the  executory 
contract  of  sale,  alleging  that  the  defendants  and  those  under  whom 
they  claim  were  placed  in  possession  by' the  plaintiff  and  those  under 
whom  plaintiff  claims,  and  that  the  possession  of  the  defendants  was 
the  possession  of  plaintiff.  That  by  the  terms  of  said  contract  the 
defendants  and  those  under  whom  they  claim  were  permitted  to  fence 
and  improve  said  land,  but  that  said  improvements  were  not  to  cost 
plaintiff  or  those  under  whom  she  claims  anything,  and  that  defend- 
ants and  each  of  them  are  estopped  from  setting  up  or  claiming  under 
the  statutes  of  limitation,  and  are  also  estopped  from  claiming  any- 
thing for  value  of  improvements,  if  any,  made  by  them.  To  this 
supplemental  petition  was  attached  a  copy  of  the  receipt  or  contract 
undfer  which  it  was  alleged  that  the  defendants  and  those  under  whom 
they  hold  went  into  possession  of  the  property.  Said  receipt  or  con- 
tract is  as  follows:  ^^Received,  McKinney,  Texas,  March  10,  '85, 
from  William  H.  Herron,  Fifty  Dollars,  which  money  is  to  be  ap- 
plied as  a  part  payment  on  199  acres  of  land  in  the  J.  B.  Menafee 
survey,  Collin  County,  Texas,  the  title  to  said  tract  Jenkins  &  Pear- 
son are  now  examining  into  to  remove  a  cloud  on  title.  If  said  title 
is  perfectly  satisfactory,  then  the  said  William  H.  Herron  will  take 
said  lands  as  per  contract  and  price  and  terms  agreed  upon,  and  in 
the  event  of  a  failure  to  perfect  title  not  satisfactory  to  said  Herron, 
then  this  receipt  and  money  (Fifty  Dollars),  is  to  be  refunded  to  said 
Herron  without  any  interest.  Said  Jenkins  &  Pearson  are  not  under 
any  obligations  or  contract  as  to  definite  time  for  perfection  of  title, 
nor  has  this  any  definite  time  to  run;  this  also  authorizes  said  Herron 
to  fence  said  land  at  his  expense  and  cost  for  his  use  and  benefit,  but 
shall  not  cost  said  Rhine  anything  whatever  if  said  Herron  does  not 
take  said  land.  (Signed)  Isaac  Rhine,  per  Ben  W.  Rhine,  agent. 
(Signed)  Wm.  H.  Herron.''  The  defendants  replied  by  supplemental 
answer  excepting  to  the  pleading  of  plaintiff,  and  plead  that  in  case 
they  were  mistaken  as  to  their  former  pleas,  then  they  were  willing 
to  pay  the  original  purchase  price  of  the  land  according  to  the  terms 
of  the  original  contract  between  Rhine  and  Herron,  but  that  they  could 
not  tender  the  price  for  the  reason  that  they  did  not  know  what  the 
same  was,  and  further  allege  that  for  the  past  twenty-one  years  no 
claim  has  been  made  for  the  land  or  the  purchase  price  and  plaintiff 
had  led  defendants  to  believe  that  the  contract  would  not  be  rescinded 
until  after  demand  for  purchase  price.  Plaintiff  by  supplemental 
petition  excepted  to  defendants'  offer  to  pay  because  no  sum  was  ten- 
dered in  court,  and  alleged  that  the  contract  of  sale  was  not  in  writ- 
ing and  was  within  the  statute  of  frauds  and  prayed  judgment  of  the 
court 

Error  is  assigned  to  the  court's  action  in  overruling  a  special  ex- 
ception to  plaintiff's  petition,  the  exception  being  that  the  said  plead- 
ing does  not  set  out  or  allege  the  price  and  terms  agreed  upon  be- 
tween Isaac  Rhine  by  Ben  Rhine,  agent,  and  Wm.  H.  Herron,  for  the 
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land  in  controversy,  or  that  defendants  have  failed  to  pay  such  price, 
or  that  Wm.  H.  Herron  failed  to  comply  with  the  terms  of  said  sale. 
The  contention  is,  as  we  understand  it,  that  the  defendants  being  in 
possession  of  the  land  are  entitled  to  have  the  terms  of  the  executory 
contract  set  out  so  that  they  may  comply  with  its  terms ;  that  it  would 
be  inequitable  to  permit  the  plaintiff  to  recover  the  land  while  con- 
teiiding  that  the  possession  of  defendants  was  illegal  and  wrongful. 
We  do  not  concur  in  this  contention.  It  was  not  incumbent  upon 
plaintiff  to  set  up  the  terms  of  the  contract.  Plaintiff  alleged  that 
the  contract  was  executory.  She  also  alleged  that  she  and  those 
under  whom  she  claims  placed  defendants  and  those  under  whom 
they  claim  in  possession  of  the  land,  and  that  defendants  and. those 
under  whom  they  claim  held  and  hold  said  property  as  tenants  at 
will  under  and  by  virtue  of  a  contract  in  writing,  and  that  said  ten- 
ancy at  will  was  terminated  by  the  bringing  of  this  suit;  that  neither 
said  tenancy  nor  the  title  of  plaintiff  was  ever  in  any  manner  repudi- 
ated and  notice  of  any  character  given  to  plaintiff  or  those  under 
whom  she  claims,  until  the  filing  of  defendants'  answer  on  this  day, 
to  wit,  September  9,  1907.  Plaintiff  further  says  that  by  the  terms  of 
said  contract  the  defendants  and  those  under  whom  they  claim  were 
permitted  to  fence  and  improve  said  land,  but  said  improvements 
were  not  to  cosf  plaintiff  nor  those  under  whom  she  claims  anything, 
and  that  the  possession  of  the  defendants  is  the  possession  of  plain- 
tiff, and  the  defendants  and  each  of  them  are  estopped  from  setting 
up  or  claiming  under  the  statute  of  limitation,  and  also  estopped 
from  claiming  anything  for  the  value  of  improvements,  if  any,  made 
by  them.  The  executory  contract  set  up  in  plaintiff's  supplemental 
petition  was  in  reply  to  the  defendant's  plea  of  limitation,  and  as 
plaintiff  did  not  seek  to  recover  on  said  contract  it  was  not  necessary 
for  her  to  set  out  any  more  of  said  contract  than  she  thought  neces- 
sary to  defeat  defendants'  plea  of  limitation.  The  plaintiff  did  not 
in  her  pleadings,  as  contended  in  argument  by  appellants,  admit  title 
to  the  land  in  defendants.  She  distinctly  alleged  that  the  executory 
contract  of  sale  was  never  performed  by  W.  H.  Herron,  his  heirs  or 
assigns.  If  the  defendants  acquired  any  equity  under  the  executory 
contract  of  sale  it  would  be  purely  a  matter  of  defense  which  should 
have  been  specially  pleaded  by  them.  No  such  pleading  was  filed. 
(Patrick  v.  Koach,  21  Texas,  251 ;  Moore  v.  Giesecke,  76  Texas,  543 ; 
Puller  V   O'Neal,  69  Texas,  351.) 

It  is  insisted  that  the  pleadings  of  plaintiff  fail  to  show  when  Isaac 
Shine  was  to  perform  his  part  of  the  contract,  or  that  he  had  per- 
formed it  or  was  able  to  perform  it,  and  for  this  reason  neither  he 
nor  his  heirs  could  recover  tlie  land  in  controversy.  The  court  over- 
ruled a  special  exception  raising  tliis  contention,  to  which  ruling  de- 
fendants excepted  and  have  assigned  error..  There  was  no  error  in 
the  court's  action  in  tliis  respect.  Herron,  the  ancestor  of  defendants, 
took  possession  of  the  land  by  virtue  of  the  instrument,  copy  of  wliich 
is  attached  to  plaintiff's  pleading  and  read  in  evidence.  As  stated, 
if  defendants  had  acquired  any  equities  under  the  executory  contract 
they  should  have  plead  the  same.  Nor  was  the  pleadings  of  plaintiff 
subject  to  exception  in  not  alleging  that  the  plaintiff,  Mariah  Rhine, 
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or  Isaac  Bhine  under  whom  she  claims,  had  ever  tendered  a  deed  to 
W.  H.  Herron  or  that  she  had  ever  demanded  of  Herron  or  these 
defendants  any  compliance  with  the  terms  of  the  written  contract. 
The  contract  was  made  in  1885,  and  being  executory,  no  title  passed 
to  Herron,  and  under  the  terms  of  the  instrument  Herron  and  these 
appellants  only  became  tenants  at  will  of  Isaac  Rhine,  and  such  ten- 
ancy was  only  terminated  by  the  filing  of  this  suit.  ,  . 
There  was  no  evidence  tending  to  support  any  of  the  defendants' 
pleas  of  limitation.  The  undisputed  proof  showed  that  plaintiff  was 
the  owner  of  the  land  in  controversy  and  entitled  to  the  possession 
of  the  same  at  the  time  of  the  institution  of  the  suit,  and  the  trial 
court  was  authorized  to  instruct  a  verdict  for  plaintiff  for  the  land, 
as  was  done,  and  the  judgment  in  favor  of  plaintiff  is  aflSrmed. 

Affirmed, 

Additional  Conclusions  of  Fad. — The  appellants  have  filed  a  mo- 
tion for  additional  conclusions  of  fact.  This  motion  will  be  granted 
in  part,  and  the  following  additional  conclusions  are  adopted :  On 
March  10,  1885,  William  H.  Herron  and  Isaac  Rhine  entered  into 
the  contract  and  receipt  copied  in  the  opinion.  By  virtue  of  the  same 
said  Herron  took  possession  of  the  land  therein  described.  After  the 
execution  of  the  receipt  and  contract,  and  in  the  year  1886,  Isaac 
Rhine  died,  and  in  1887  Herron  died,  leaving  his  wife,  L.  E.  Herron, 
in  possession  of  the  land,  who  held  it  under  the  terras  of  said  contract 
and  receipt  until  1896,  when  she  died.  Upon  her  death  one  Abe  Stel- 
zer,  at  the  request  of  and  as  the  representative  of  the  Herron  heirs, 
took  possession  of  the  land  and  held  possession  until  October,  1900, 
when  he  turned  the  same  over  to  appellants.  Neither  W.  H.  Herron 
nor  his  wife,  L.  E.  Herron,  or  Abe  Stelzer  claimed  title  to  the  land, 
'but  held  the  same  under  the  receipt  and  contract  between  Isaac  Rhine 
and  W.  H.  Herron.  All  of  the  appellants  are  heirs  of  W.  H.  Herron 
and  L.  E.  Herron,  except  E.  D.  Glenn  and  T.  H.  Skaggs.  E.  D. 
Glenn  married  one  of  the  Herron  heirs,  and  also  purchased  an  un- 
divided interest  of  one-eleventh  of  some  of  the  other  heirs  in  the  land. 
T.  H.  Skaggs  married  one  of  the  Herron  heirs  and  purchased  a  small 
undivided  interest  of  some  of  the  other  heirs  in  the  land.  E.  D. 
Glenn  never  rendered  any  of  the  property  for  taxes  or  paid  any  taxes 
thereon  prior  to  the  filing  of  the  suit.  Defendant  Skaggs  had  only 
paid  taxes  on  a  portion  of  the  land  for  a  part  of  the  time  since  his 
purchase  of  the  interest  of  some  of  the  Herron  heirs.  Ten  years  had 
not  run  from  the  time  Stelzer  surrendered  possession  of  the  land  to 
the  Herron  heirs  at  the  time  of  the  filing  of  the  suit.  Mariah  Rhine 
took  a  community  interest  in  the  property  upon  the  death  of  her  hus- 
band, Isaac  Rhine,  and  also  under  his  will  acquired  his  interest  in 
the  land.  Isaac  Rhine  was  the  common  source  under  and  through 
whom  all  parties  deraign  title. 

ON   REHEARING. 

In  the  opinion  it  is  said  that  Herron  and  these  appellants  under 
the  terms  of  the  instrument  by  virtue  of  which  Herron  took  possession 
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of  the  land,  only  became  tenants  at  will  of  Isaac  Bhine.  The  briefs 
of  both  parties  state  that  Herron,  under  the  facts,  was  a  tenant  at 
will  of  Isaac  Bhine.  The  opinion  adopted  thip  conclusion.  After  a 
more  careful  consideration  of  the  facts  we  are  of  the  opinion  that 
Herron  and  these  appellants  occupied  the  relationship  to  Isaac  Bhine, 
and  to  plaintiff  after  his  death,  not  of  tenants  at  will,  but  tenants  at 
sufferance.  (24  Cyc,  p.  1041.)  However,  so  long- as  appellants  and 
their  ancestor  Herron,  through  whom  appellants  deraign  title,  recog- 
nized the  title  of  Isaac  Bhine  ,and  that  of  plaintiff,  his  wife,  after  his 
death,  it  is  clear  that  no  limitation  ran  against  plaintiff.  Not  only 
William  H.  Herron  during  his  lifetime,  but  his  wife,  L.  E.  Herron, 
after  his  death,  set  up  no  title  to  the  land,  but  recognized  the  Bhine 
title.  After  the  death  of  Mrs.  L.  E.  Herron,  Abe  Stelzer,  at  the  re- 
quest of  the  Herron  heirs  and  as  their  representative,  took  posses- 
sion of  the  land  and  held  it  for  them  until  October,  1900.  Stelzer 
did  not  claim  title  to  the  land,  but  recognized  the  title  of  Mrs.  Bhine. 
This  suit  was  filed  July  23,  1906.  The  five  years  statute  of  limita- 
tions does  not  apply  by  reason  of  the  fact  that  it  is  not  shown  that 
defendants,  or  any  of  them,  paid  taxes  on  the  land  for  a  sufficient 
length  of  time  to  acquire  title  under  the  five  years  statute.  Ten  years 
had  not  expired  after  the  land  was  turned  over  to  appellants  by 
Stelzer  before  the  filing  of  this  suit. 
The  motion  for  rehearing  is  overruled. 

Overruled, 
Writ  of  error  refused. 


MissouBi,  Kansas  &  Texas  Bailway  Company  of  Texas  v. 

Habry  C.  Bailey. 

Decided  January  16,  1909. 

1. — ^Fellow  Servants — ^Eailway — ^Vice  Principal — Statnte. 

Under  the  statute,  the  test  as  to  whether  or  not  the  relation  of  fellow 
servants  exists  between  employes  of  a  railway  corporation,  is  whether  one 
is  intrusted  by  such  corporation  with  authority  of  superintendence,  control 
or  command  of  the  others  or  has  authority  to  direct  tlie  others  in  the  per- 
formance of  their  duties.  If  so,  then  the  employe  who  has  such  authority  is, 
by  the  very  terms  of  the  statute,  a  vice  principal  of  the  corporation  and  not 
a  fellow  servant  with  his  co-employes.     Revised  Statutes,  art.  4560g. 

2. — Same — Bailroad  Corporation — Negligence  of  Employes. 

By  the  fellow  servants  statute  of  this  State  the  common  law  rule  to  the 
effect  that  the  negligence  of  an  employe  would  not  be  imputed  to  the  master 
unless  such  employe  had  the  power  to  employ  and  discharge,  was  abrogated; 
and  the  purpose  and  effect  of  the  statute  is  to  impute  to  the  railroad  corpo- 
ration operating  a  line  of  road  in  this  State  the  negligence  of  an  employe  upon 
whom  it  has  conferred  authority  or  power  to  influence  the  action  or  volition 
of  another  employe  in  the  performance  of  his  duties. 

8. — Same— Grade  of  Employment.    . 

The  statute  requires  the  concurrence  of  four  distinguishing  characteristics 
to  constitute  two  persons  fellow  servants,  namely:  (1)  they  must  be  in  the 
same  grade  of  employment;  (2)  they  must  be  doing  the  same  character  of 
work  or  service;  (3)  they  must  be  working  together  at  the  same  time  and 
place  and  at  the  same  piece  of  work;  and  (4)  they  must  be  working  to  a 
common  purpose;   and  the  requirement  that  they  must  be  in  the  same  grade 
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of  employment  is  wanting  when  one  has  the  authority  to  command,  control 
or  direct  the  other  in  the  discharge  of  his  duties.    Revised  Statutes,  art.  4560h. 

4. — Same— Operating  Gars. 

Where  an  employe  and  his  colaborers  were  operating  a  hand  or  push  car 
within  the  yards  of  the  railway  company  to  transport  lumber  to  and  from 
its  cars,  and,  under  direction  of  the  foreman,  the  employe  was  attempting  to 
fix  a  turntable,  so  that  the  car  could  be  run  from  one  track  to  another,  when 
he  was  injured,  he  was  operating  a  car  within  the  meaning  of  the  fellow 
servants  statute  (Revised  Statutes,  art.  4560f),  and  engaged  in  work  relating 
to  the  company's  business. 

5. — Same— Statute — Constitutional  Law — ^Police  Power. 

Articles  4560g  and  4560h,  Rev.  Stats.,  are  not  repugnant  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States.  They  are  ap- 
plicable to  all  persons  of  a  particular  class,  affecting  alike  the  employes  of  all 
corporations  or  persons  owning  or  operating  a  railroad  when  brought  under 
their  influence  under  like  circumstances  and  conditions,  and  are  a  legitimate 
exercise  of  the  police  power  of  the  State. 

6. — ^Eailways — ^Defective  Appliance — ^Assumed  Eisk. 

The  defense  of  assumed  risk,  interposed  in  an  action  by  an  employe  against 
the  railway  for  injuries  to  the  person  while  operating  a  car,  based  on  the 
ground  that  the  injured  employe  knew  of  the  defect  and  danger  which  caused 
the  injury,  is  not  available  to  the  railway  under  the  statute  where  it  is  shown 
that  its  superior  employe,  whose  duty  it  was  to  repair,  also  had .  knowledge  of 
such  defect  and  danger  before  the  accident.     Gen.  Laws  1905,  chapter  163. 

7. — Evidence — Collateral  Issues. 

It  is  a  well  settled  rule  that  all  questions  tending  to  raise  collateral  issues 
and  all  evidence  offered  in  support  of  such  issues  ought  to  be  rejected. 

8. — Same — Qnaliflcation  of  Expert — ^Witness. 

While  particular  instances  of  a  lack  of  qualification,  whenever  a  special 
qualification  is  required  for  testimony  to  a  certain  fact,  may  be  brought  out 
by  questions  to  the  witness  himself,  yet  particular  instances  of  mistake  or 
error  indicating  a  lack  of  expertness  are,  ordinarily,  not  provable  by  extrinsic 
evidence;  and,  it  seems,  proof  of  such  particular  instances  is  only  admissible 
at  the  discretion  of  the  court  when  he  deems  it  useful. 

9. — Same. 

Where  an  expert  gave  it  as  his  opinion  that  the  plaintiff's  limb  was  per- 
manently paralyzed,  and  on  cross-examination  stated  that  on  the  trial  of  an- 
other case  against  defendant  he  had  testified  that  one  Lynch  was  paralyzed 
and  would  never  walk  again,  thei'e  was  no  error  in  rejecting  evidence  that 
Lynch  was  walking  about  as  well  as  he  ever  could. 

10. — ^Damages — ^Verdict. 

Where  the  evidence  showed  that  the  plaintiff  was  thirty-five  years  of  age 
at  the  time  of  the  injury,  that  he  had  been  an  industrious  and  capable  man, 
^that  he  had  taught  school,  was  an  expert  printer  and  was  earning  fifty  dollars 
per  month,  that  he  was  knocked  unconscious  and  had  been  confined  to  his  bed 
unable  to  walk  for  a  period  of  nine  months,  and  that  he  is  paralyzed  and  has 
suffered  continuously  and  such  conditions  will  continue,  a  verdict  awarding 
damages  in  the  sum  of  twenty -thousand  dollars  could  not  be  held  excessive  in 
the  absence  of  anything  in  the  record  tending  to  show  that  it  was  the  result 
of  passion,  prejudice  or  other  improper  motive. 

Appeal  from  the  District  Court  of  Grayson  County.'    Tried  below 
before  Hon.  B.  L.  Jones. 

Cohe,  Miller  &  CoJce,  Jno,   C.  Wall  and  Head,  Dillard,  Smith  & 
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Head,  for  appellant. — Appellee  A.  R.  Farr  and  R.  Horner,  who  were 
working  together  in  transferring  pieces  of  timber  from  the  yards  of 
appellant's  wood  shop  and  planing  mills  to  the  wood  shop  and  planing 
mills  at  the  time  of  the  accident,  the  alleged  negligence  of  Farr  in 
releasing  the  handcar  being  the  basis  of  the  suit,  were  all  fellow 
servants  and  engaged  in  the  Common  service  of  appellant  at  the  time 
of  the  accident,  and,  being  so  engaged,  they  were  at  the  same  time 
in  the  same  grade  of  employment  and  were  doing  the  same  character 
of  work  and  service  and  were  working  together  at  the  same  time  and 
place  and  for  a  common  purpose,  even  though  Farr,  being  more  ex- 
perienced, had  general  supervision  over  the  work  in  hand,  and  the 
instructions  therefore  by  the  court  that  appellee  and  A.  R.  Parr  were 
not  fellow  servants,  and  the  refusal  of  a  requested  charge  that  they 
were  fellow  servants  was  erroneous.  Missouri  Pac.  Ry.  v.  Williams, 
75  Texas,  4;  Perez  v.  Railway,  67  S.  W.,  137;  Railway  v.  Hervey,  89 
S.  W.,  1095 ;  Railway  v.  Stevens,  83  S.  W.,  235 ;  Railway  v.  Johnson, 
103  S.  W.,  447 ;  Railway  v.  Howard,  80  S.  W.,  229 ;  Railway  v.  Cloyd, 

78  S.  W.,  43;  Railway  v.  Cloyd,  84  S.  W.,  408;  Lakey  v.  Railway, 
75  S.  W.,  566 ;  Railway  v.  Johnson,  99  S.  W.,  738 ;  Sherman  v.  Rail- 
way, 91  S.  W.,  561. 

Whether  appellee  and  Farr  and  Homer,  the  three  men  engaged  in 
moving  the  pushcar  at  the  time  of  the  accident,  by  reason  of  the  fact 
that  Farr  was  the  experienced  servant  and  was  directing  the  work, 
were  or  were  not  fellow  servants  under  the  provisions  of  arts.  4560g 
and  4560h,  R.  S.,  is  immaterial,  since  they  were  at  the  time  in  the 
common  service  of  tlie  appellant  and  were  in  the  same  grade  of  em- 
ployment and  were  doing  the  same  character  of  work  and  service  to 
a  common  purpose,  were  working  at  same  time  and  place,  were 
consequently  fellow  servants  under  the  common  law  rule,  and  since 
arts.  4560g  and  4560h  did  not  modify  or  repeal  the  common  law  rule 
as  to  fellow  servants  performing  the-  kipd  of  work  which  appellee  and 
his  companions  were  prosecuting  at  that  time,  such  work  being  labor  . 
having  no  peculiar  relation  to  the  railroad  business.  Railway  v.  Free- 
man, 79  S.  W.,  9;  Railway  v.  Johnson,  103  S.  W.,  447;  Johnson  v. 
Railway,  45  N.  W.,  156;  i)eppe  v.  Railway,  36  Iowa,  52. 

If  arts.  4560g  and  4560h,  R.  S.,  be  so  construed  as  to  prevent  the 
appellee  and  Farr  and  Horner  from  being  fellow  servants,  then  the 
same  is  unconstitutional  and  void,  being  violative  of  that  part  of  sec. 
1  of  the  14th  Amendment  to  the  Constitution  of  the  United  States, 
which  prohibits  any  State  from  denying  any  person  within  its  juris- 
diction the  equal  protection  of  the  law,  since  the  work  which  appellee 
and  his  companions  were  prosecuting  at  the  time  of  the  accident  did 
not  relate  peculiarly  to  the  railroad  business,  and  since  to  deprive  a 
railroad  company  of  the  defense  of  fellow  servant,  available  to  all 
other  persons  under  the  same  circumstances,  is  not  just  and  reason- 
able, but  arbitrary  and  capricious  classification.     Railway  v.  Freeman, 

79  S.  W.,  9;  Railway  v.  Johnson,  103  S.  W.,  447;  Johnson  v.  Rail- 
way, 45  K  W-,  156 ;  Deppe  v.  Railway,  36  Iowa,  52 ;  Railway  v.  Ellis, 
165  U.  S.,  150;  Railway  v.  Pontius,  157  TJ.  S.,  209. 

Wolfe,  Hare  &  Ua^ey,  for  appellee. 
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TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellee  to  recover  of  the  appellant  damages  for  personal  injuries 
alleged  to  have  been  received  by  him  on  account  of  the  negligence  of 
appellant.  The  defendant  plead  a  general  denial,  contributory  negli- 
gence, assumed  risk,  and  that  the  negligence  of  appellee's  fellow  serv- 
ants contributed  to  his  injury.  A  jury  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of  $20,000,  and  the  appellant 
prosecutes  this  appeal. 

The  material  facts  are  as  follows:  On  February  20,  1907,  and  for 
some  time  prior  thereto,  appellant  was  a  railroad  corporation  and 
owned  and  operated  in  this  State  lines  of  railway  extending  into 
Grayson  County.  Appellant  also  at  said  date  owned  in  its  yards  at 
Denison,  Texas,  various  tracks  over  which  lumber  and  material  were 
transported  on  handcars  to  and  from  its  cars,  mills,  shops  and  lum- 
ber yards.  These  cars  were  changed  from  one  track  to  another  by 
means  of  turntables,  which  are  about  five  and  one-half  or  six  feet  long, 
with  two  iron  rails  fastened  on  a  round  platform,  which  is  set  on  a 
pivot  in  the  center  thereof.  Under  the  wooden  platform  of  each 
table  there  is  a  wooden  support,  on  the  top  of  which  there  is  an  iron 
circle  rail  upon  which  the  bottom  of  the  wooden  platform  rests.  The 
rails  on  the  turntable,  when  everjrthing  is  in  proper  repair  about  the 
table,  are  of  the  same  height  as  the  rails  of  the  track,  and  in  chang- 
ing a  handcar  or  pushcar  from  one  railroad  track  to  another,  it  is 
run  on  the  rails  of  the  turntable  and  stopped  about  the  center  of  the 
table  and  then  the  table  is  pushed  around  so  as  to  bring  the  rails 
on  it  in  line  with  the  rails  of  the  railroad  track  on  which  the  car  is 
to  be  placed.  On  February  20,  1907,  appellee  was  and  had  been  in 
the  employ  of  appellant  as  a  helper  and  laborer  about  its  shops,  yards 
and  lumber  mill  in  the  city  of  Denison,  and  as  such  it  was  his  duty 
to  assist  in  transporting  and  handling  timber,  lumber  and  material 
in  appellant's  yards  and  mill  and  to  assist  in  operating  a  handcar  or 
pushcar  upon  which  lumber,  timber  and  material  were  transported 
from  the  lumber  yards  of  appellant  to  its  mill  and  shops.  On  said 
date  one  of  the  turntables  of  appellant  in  its  said  yards  was  defective 
in  that  the  wooden  supports  under  the  platform  of  the  table  were  old, 
worn  and  rotted  out  and  the  circle  rail  gone,  so  that  in  using  the 
same  to  change  the  handcar  in  transporting  material  from  one  track 
to  another,  the  table  would  drop  down  below  the  track  to  which  the 
car  was  being  transferred  unless  the  table  was  blocked  up.  Appellee, 
A.  R.  Farr  and  R.  Horner,  on  the  date  mentioned,  in  transporting 
some  timber  from  appellant's  lumber  yard  to  its  mill  by  use  of  the 
handcar  or  pushcar,  ran  said  car  onto  the  defective  turntable  for  the 
purpose  of  transferring  it  to  another  track.  In  order  to  make  such 
transfer  it  was  necessary  to  block  up  the  turntable  so  that  the  handcar 
could  run  from  it  onto  the  track  to  which  it  was  to  be  transferred. 
Farr  was  appellee's  foreman  under  whose  direction  and  control  appel- 
lee was  working.  He  directed  appellee  on  the  occasion  in  question 
to  block  up  said  turntable,  and  in  obedience  to  said  direction  appellee 
attempted  to  obey  the  instructions  of  his  foreman.  Farr  was  holding 
the  car  and  appellee  expected  him  to  hold  the  same,  and  it  was  his 
duty  to  hold  said  car,  and  he  told  appellee  that  lie  would  hold  the 
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car  while  he  (appellee)  did  the  work  blocking  up  the  turntable;  but 
while  appellee  was  down  at  work  blocking  up  the  table,  Farr  negli- 
gently released  his  hold  on  the  car,  thereby  causing  and  permitting 
the  same  to  run  down  and  strike  below  the  rails  of  the  track  to  which 
it  was  to  be  transferred,  and  the  wheels  of  the  car  left  the  track. 
The  car  was  derailed  and  a  large  piece  of  timber  was  caused  thereby 
to  fall  from  the  car  and  strike  appellee  and  seriously,  painfully  and 
permanently  injure  him.  Parr  was  foreman  of  appellee  and  had 
authority  to  and  did  superintend,  control,  command  and  direct  appel- 
lee in  the  performance  of  the  work  in  which  he  was  engaged,  and  it 
was  appellee's  duty  to  obey  the  instructions  of  Farr.  The  defective 
condition  of  said  turntable  was  well  known  to  appellant  and  its  serv- 
ants and  employes,  who  had  authority  and  whose  duty  it  was  tp  keep 
the  same  in  proper  repair,  long  before  appellee  was  injured.  Appellee 
also  knew  before  and  at  the  time  he  was  injured  of  the  defective  con- 
dition of  the  turntable.  Appellant,  its  servants  and  employes  were 
guilty  of  negligence  in  failing  to  repair  the  turntable.  Farr  was  a 
vice-principal  of  appellant,  and  was  guilty  of  negligence  in  failing 
to  hold  the  car  and  in  releasing  his  hold  on  said  car.  The  appellee's 
injuries  were  directly  and  proximately  caused  by  the  negligence  of 
appellant  and  the  negligence  of  Farr,  and  were  not  caused  or  con- 
tributed to  by  any  fault  or  negligence  on  the  part  of  appellee. 

1.  Appellant  groups  its  first,  second,  third  and  fourth  assignments 
of  error.  The  first  complains  of  that  portion  of  the  third  paragraph 
of  the  court's  charge,  wherein  the  jury  were  instructed  that  under  the 
undisputed  evidence  A.  B.  Farr  had  authority  to  superintend,  com- 
mand and  direct  the  plaintiif,  Bailey,  in  the  performance  of  the  work 
in  which  he  (Bailey)  was  engaged  at  the  time  he  alleges  that  he  was 
injured,^  and  was  therefore  a  vice-principal  of  the  defendant,  railway 
company,  and  not  a  fellow  servant  with  the  plaintiff.  The  second 
assails  that  portion  of  the  fourth  paragraph  of  the  court's  charge 
wherein  the  jury  were  charged,  that  "If  an  employe  of  a  railway  com- 
pany be  injured  by  the  negligence  of  a  vice-principal  of  such  company, 
without  any  negligence  on  the  part  of  such  employe  contributing  to 
such  injury,  and  same  does  not  result  from  any  risk  assumed  by  such 
employe,  then  the  negligence  of  the  vice-principal  is  in  law  the  neg- 
ligence of  the  railway  company,  and  in  such  case  the  railway  company 
would  be  liable  to  such  injured  employe  for  whatever  damages  he 
sustains  by  reason  of  such  injury.^'  The  third  assignment  complains 
of  the  sixth  paragraph  of  the  court's  charge  in  which  the  facts  upon 
which  a  recovery  was  authorized  for  the  plaintiff  were  grouped,  and 
the  acts  of  A.  R.  Farr  treated  as  the  acts  of  appellant  on  the  theory 
that  he  was  its  vice-principal.  The  fourth  assignment  is  based  upon 
the  court's  refusal  to  instruct  the  jury  at  appellant's  request  that  A. 
R.  Farr  was  a  fellow  servant  of  defendant,  and  if  they  believed  that 
plaintiif's  injuries  were  caused  by  the  negligence  of  Farr  to  return 
a  verdict  in  favor  of  defendant. 

Three  propositions  are  submitted  under  these  assignments,  the  sub- 
stance of  each. being  as  follows:  (1)  That  appellee,  Farr  and  Horner 
were  engaged  at  the  time  of  the  accident  in  the  common  service  of 
appellant,  were  in  the  same  grade  of  employment,  were  doing  the 
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same  character  of  work  and  service,  and  were  working  together  at 
the  same  time  and  place  to  a  common  purpose,  therefore  they  were 
fellow  servants,  even  though  Parr  had  general  supervision  over  -the 
work  in  hand,  and  hence  the  court  erred  in  instructing  the  jury  that 
appellee  and  Farr  were  not  fellow  servants,  and  also  in  refusing  to 
give  the  requested  charge  that  they  were  fellow  servants;  (2)  that 
whether  appellee,  Parr  and  Homer,  by  reason  of  the  fact  that  Parr 
was  directing  the  work,  were  or  were  not  fellow  servants  under  the 
provisions  of  articles  4560g  and  4560h,  Revised  Statutes,  is  imma- 
terial, because  such  statutes  did  not  modify  or  repeal  the  common 
rule  as  to  fellow  servants,  and  inasmuch  as  said  parties,  at  the  time 
appellee  was  hurt,  were  engaged  in  the  common  service  of  appellant, 
in  the.  same  grade  of  employment  and  were  doing  the  same  character 
of  work  at  the  same  time  and  place,  to  a  common  purpose,  they  were 
fellow  servants  under  the  common  rule;  (3)  that  if  by  reason  of  the 
provisions  of  articles  4560g  and  4560h  appellee,  Parr  and  Horner 
were  not  fellow  servants,  then,  since  the  work  which  they  w-ere  doing 
at  the  time  of  the  accident  did  not  relate  peculiarly  to  the  railroad 
business,  said  articles  of  the  statute  are  violative  of  that  part  of  sec- 
tion 1  of  the  14th  Amendment  to  the  Constitution  of  the  United 
States  which  prohibits  any  State  from  denying  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law. 

Article  4560g  of  the  statutes,  which  was  carried  into  the  Act  passed 
at  the  special  session  of  the  Twenty-fifth  Legislature,  and  approved 
June  18,  1897,  provides  that  "All  persons  engaged  in  the  service  of 
any  person,  receiver,  or  corporation,  controlling  or  operating  a  rail- 
road or  street  railway,  the  line  of  which  shall  be  situated  in  whole  or 
in  part  in  this  State,  who  are  intrusted  by  such  person,  receiver  or 
corporation  with  the  authority  of  superintendence,  control  or  command 
of  other  servants  or  employes  of  such  person,  receiver,  or  corporation, 
or  with  authority  to  direct  any  other  employe  in  the  performance  of 
any  duty  of  such  employe,  are  vice-principals  of  such  person,  receiver 
or  corporation,  and  are  not  fellow  servants  with  their  coemployes." 
The  test,  as  to  whether  or  not  the  relation  of  fellow  servants  exists 
between  employes  of  any  person  or  railway  corporation  under  this 
statute  is,  whether  one  is  intrusted  by  such  person  or  corporation 
with  authority  of  superintendence,  control  or  command  of  the  others 
or  has  authority  to  direct  the  others  in  the  performance  of  their  du- 
ties. If  so,  then  the  employe  who  has  such  authority  is,  by  the  very 
terms  of  the  statute,  a  vice-principal  of  such  person,  or  railway  cor- 
poration and  not  a  fellow  servant  with  his  coemployes.  That  Parr 
was  appellant's  foreman,  upon  whom  it  had  conferred  the  power  and 
authority  to  control,  command  and  direct  appellee  in  the  perform- 
ance of  his  work  and  that  Farr  fully  exercised  such  authority,  is 
placed  beyond  all  controversy  by  the  undisputed  evidence  upon  the 
question,  which  is  in  part  as  follows:  Appeljee  Bailey  testified:  "I 
went  to  work  for  the  M.,  K.  &  T.  Railway  Company  of  Texas  on  the 
first  day  of  August,  1906,  and  was  injured  while  in  the  employ  of 
the  railway  company  on  the  20th  day  of  Pebruary,  1907.  I  was  Mr. 
A.  R.  Parr's  helper.  In  doing  my  work  there  and  in  getting  lumber 
from  the  yard  to  the  mill,  when  Mr,  Parr  got  an  order,  it  was  my 
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business  to  go  out  with  him  and  help  bring  the  timber  or  lumber  in. 
Mr.  Fair  directed  me  in  tlie  work  that  I  did.  Mr.  Sampsell  was  gen- 
eral foreman,  but  I  worked  under  Mr.  Farr,  and  he  gave  me  instruc- 
tions and  directed  me  what  to  do."  Russell  Horner  testified:  "At 
the  time  Harry  C.  Bailey  was  hurt  I  was  working  for  defendant  com- 
pany in  the  capacity  of  mill  helper,  and  so  was  Bailey.  As  mill  help- 
ers we  had  to  take  our  orders  from  Mr.  A.  R.  Farr.  Mr.  Farr  is  a 
mill  carpenter  and  Bailey  and  I  were  carpenter  helpers  working  with 
Farr,  who  was  supposed  to  tell  us  what  kind  of  work  we  were  to  do 
in  the  mill,  and  told  us  where  to  work.  Farr,  Bailey  and  myself  were 
operating  the  pushcar.  Farr  was  the  foreman  and  we  were  his  helpers ; 
he  was  to  bring  in  the  timber  and  Bailey  and  I  were  to  do  whatever 
he  told  us  to  do.  Bailey  was  under  Farr's  directions  at  the  time  he 
was  injured."  A.  R.  Farr  testified:  "Bailey,  Horner  and  myself 
were  working  with  the  car  at  the  time  of  the  accident,  and  were 
employed  in  transporting  timber  on  it  from  the  yard  to  the  mill.  I 
was  supposed  to  be  foreman  of  the  men  operating  the  car.  I  was 
held  responsible  for  it  and  the  other  men  worked  under  my  direc- 
tions. Bailey  was  supposed  to  be  one  of  my  helpers;  he  was  under 
my  directions  to  the  extent  of  doing  whatever  I  told  him  to  do.  I 
directed  Bailey  to  block  up  the  end  of  the  turntable."  John  Doyle, 
master  car  builder,  testified:  "I  remember  the  circumstances  of  H. 
C.  Bailey  being  injured.  He  was  engaged  at  this  particular  time  in 
assisting  other  men  in  transporting  lumber  from  the  lumber  yard 
into  the  mill.  M.  F.  Sampsell  was  foreman  in  charge  of  the  shop, 
but  at  this  particular  time  Bailey  was  working  ufider  the  direction  of 
Mr.  A.  R.  Farr."  M.  F.  Sampsell,  machine  foreman,  testified:  "I 
am  acquainted  with  the  plaintiff,  Harry  C.  Bailey,  R.  Horner  and 
A.  R.  Farr,  they  having  been  in  the  department  of  which  I  was  fore- 
man. Farr  was  a  wood  working  machine  operator  and  Bailey  and 
Homer  were  both  helpers  working  with  Mr.  Farr.  I  am  in  the  car 
department  and  have  a  subdivision  of  that  department  that  I  am 
foreman  over.  I  am  under  Mr.  Doyle,  the  master  car  builder,  and 
we  have  a  general  foreman,  Mr.  Kimball,  over  the  different  classes  of 
work.  Mr.  Farr  was  what  they  class  a  machine  operator,  operating 
our  heavy  timber  dresser.  Bailey  was  one  of  his  helpers.  A  helper 
helps  to  lift  the  timbers  in  the  machine  and  away  from  the  machine 
and  go  after  it  and  help  to  get  it  out  of  the  lumber  yard.  Bailey 
was  working  under  the  direction  of  Farr  at  the  time  of  the  accident, 
and  it  was  his  duty  to  obey  Farr^s  instructions.  Farr's  pay  was  more 
than  Bailey's.  Farr  was  rated  at  about  twenty-three  cents  an  hour 
and  Bailey  sixteen  cents." 

By  the  statutes  referred  to  the  common  law  rule,  to  the  effect  that 
the  negligence  of  an  employe  would  not  be  imputed  to  the  master 
unless  such  employe  had  the  power  to  employ  and  discharge,  was 
abrogated  in  this  State;  and  the  Supreme  Court,  in  construing  the 
Acts  of  1891  and  1893  (which  were  the  same  as  said  present  statute), 
in  Texas  Cent.  Ry.  v.  Frazier,  90  Texas,  33,  said  that  the  purpose 
of  the  statute  was  to  "impute  to  the  master  the  negligence  of  an  em- 
ploye upon  whom  he  has  conferred  authority  or  power  to  influence 
the  action  or  volition  of  another  employe  in  the  performance  of  his 
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duties."  That  this  may  be  effectually  done  by  giving  the  one  the 
power  or  authority  to  superintend,  control,  command  or  direct  the 
other  in  the  discharge  of  his  duties,  seems  to  be  the  theory  of  the 
statute,  and  can  not,  in  our  opinion,  be  successfully  controverted.  The 
statutes  mentioned  control  the  decision  of  the  questions  we  are  con- 
sidering, and  the  common  law  rule  in  so  far  as  it  may  differ  from  said 
statutes  can  not  be  invoked.  Article  4560h  requires  the  concurrence 
of  four  distinguishing  characteristics  to  constitute  two  persons  fellow 
servants,  namely:  (1)  they  must  be  in  the  same  grade  of  employ- 
ment; (2)  they  must  be  doing  the  same  character  of  work  or  service; 
(3)  they  must  be  working  together  at  the  same  time  and  place  and 
at  the  same  piece  of  work;  (4)  they  must  be  working  to  a  common 
purpose.  The  first  named  of  these  essential  characteristics,  namely, 
that  they  must  be  in  the  same  grade  of  employment,  is  wanting  in 
this  case,  and  hence  under  our  statutory  definition  of  "fellow  servants'' 
appellant's  employe,  Farr,  and  appellee  were  not  fellow  servants. 
(Sherman  v.  Texas  &  N.  Q.  Ry.  Co.,  99  Texas,  571.)  Again,  that 
the  hand  or  pushcar  which  appellee  and  his  colaborers  were  handling 
at  the  time  of  the  accident  was  a  "car"  and  was  being  operated  by 
them  within  the  meaning  of  our  fellow  servants  statute  (article  4560f, 
Rev.  Stats.,  1895),  and  therefore  related  peculiarly  to  the  railroad 
business,  seems  to  be  well  established  by  the  decisions  of  this  State. 
Seery  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  34  Texas  Civ.  App.,  89;  Texas  & 
Pac.  Ry.  V.  Hervey,  89  S.  W.,  1095;  Missouri,  K.  &  T.  Ry.  v.  Smith, 
45  Texas  Civ.  App.,  128;  Texas  &  P.  Ry.  v.  Webb,  31  Texas  Civ.  App., 
498;  Houston  &  T.  C.  Ry.  v.  Jennings,  36  Texas  Civ.  App.,  375. 
This  disposes  of  the  first  and  second  propositions  urged,  adversely  to 
appellant's  contention. 

2.  Are  articles  4560g  and  4560h,  which  were  carried  into  the 
Act  of  the  Twenty-fifth  Legislature,  approved  June  18,  1897,  without 
change,  repugnant  to  the  14th  Amendment  to  the  Constitution  of  the 
United  States,  which  prohibits  any  State  from  denying  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law?  We  think 
not.  We  regard  the  passage  of  the  Acts  as  but  the  legitimate  exer- 
cise of  the  police  power  of  the  State.  They  are  applicable  to  all 
persons  of  a  particular  class,  affecting  alike  the  employes  of  all  cor- 
porations, or  persons  owning  or  operating  a  railroad  when  brought 
under  their  influence  under  like  circumstances  and  conditions.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Smith,  45  Texas  Civ.  App.,  128;  Austin  R. 
T.  Ry.  V.  Groethe,  88  Texas,  262;  McGuire  v.  Chicago,  B.  &  Q.  Ry., 
108  N.  W.  (Iowa),  905. 

3.  The  court  charged  the  jury  that  the  undisputed  evidence 
showed  that  the  turntable  at  which  plaintiff  alleges  he  was  injured 
was  in  a  defective  condition,  and  that  plaintiff  knew  it  was  defective 
prior  to  the  time  he  was  injured,  but  that  the  testimony  further 
showed  that  one  John  Doyle,  who  was  a  superior  employe  of  the  de- 
fendant to  plaintiff,  was  intrusted  by  the  defendant  with  authority 
to  repair  said  turntable,  also  knew  of  its  defective  condition  prior 
to  the  time  when  plaintiff  alleges  he  was  injured,  and  therefore  plain- 
tiff, in  working  with  said  turntable,  did  not  assume  any  risk  or  danger 
arising  from  its   defective  condition.     The   appellant   requested   the 
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court  to  instruct  the  jury  that  the  undisputed  evidence  showed  that 
plaintiff  at  the  time  and  before  he  was  injured,  knew  that  said  turn- 
table was  out  of  repair,  if  in  fact  it  was  defective,  and  that  he  as- 
sumed the  risk  of  danger  of  using  it,  and  therefore  to  return  a  ver- 
dict in  favor  of  the  defendant.  The  giving  of  the  first  charge  and 
refusal  of  the  second  as  requested  by  appellant,  are  made  the  basis, 
respectfully,  of  the  fifth  and  sixth  assignments  of  error;  and  the 
questions  raised  by  them  are  practically  the  samfe  as  those  heretofore 
discussed.  It  is  contended  that  appellee  at  the  time  he  was  injured 
was  engaged  in  ordinary  labor,  having  no  particular  relation  to  the 
railroad  business;  that  he  knew  the  condition  of  the  turntable  and 
assumed  the  risk  of  using  it;  that  whether  Doyle,  a  superior,  and  in- 
trusted by  appellant  with  authority  to  remedy  defects  in  its  turntable, 
knew  of  the  condition  of  the  turntable  before  appellee  was  injured, 
and  whether  the  defense  of  assumed  risk  was  or  was  not  available 
to  appellant  under  the  provisions  of  chapter  163,  Acts  of  1905,  is 
immaterial,  since  appellee  knew  of  the  defective  condition  of  the  turn- 
table and  assumed  the  risk  of  danger  therefrom  under  the  common 
law  rule,  said  Acts  not  having  repealed  or  modified  the  common  law 
rule  as  to  servants  performing  ordinary  labor  having  no  peculiar 
relation  to  the  railroad  business,  and  such  being  the  character  of  work 
which  appellee  was  prosecuting;  that  if  chapter  163,  Acts  of  1905, 
make  the  defense  of  assumed  risk  unavailable  to  appellant  of  defects 
of  which  appellee  knew,  then  the  same  is  repugnant  to  that  part  of 
section  1  of  the  14th  Amendment  to  the  Constitution  of  the  United 
States,  which  prohibits  any  State  from  denying  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law.  Neither  of  these  propo- 
sitions can,  in  our  opinion,  be  maintained.  The  defense  of  assumed 
risk,  interposed  in  an  action  of  this  character,  based  on  the  ground 
that  the  injured  employe  knew  of  the  defect  and  danger  which  caused 
the  injury,  is  not  available  to  the  railway  company,  under  chapter  163, 
Acts  1905,  where  it  is  shown  that  its  superior  employe,  whose  duty  it 
was  to  repair,  also  had  knowledge  of  such  defect  and  danger  before 
the  accident-.  As  said  in  reference  to  articles  4560g  and  4560h,  this 
statute  controls  and  fully  authorized  the  court's  action  of  which  com- 
plaint is  here  made;  and  if  it  be  conceded  that  it  is  essential,  in  ordei:- 
to  bring  an  injured  employe  within  the  operation  of  this  statute,  to 
show  that  he  was  engaged  at  the  time  of  his  injury  in  the  performance 
of  work  "peculiar  to  the  railroad  business,^'  then  we  think  it  was 
shown  that  appellee,  at  the  time  he  was  injured,  was  engaged  in  that 
character  of  business. 

4.  The  Act  in  question  was  not  violative  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States.  It  does  not  impair  the 
obligation  of  contracts  nor  interfere  with  vested  rights.  It  is  simply 
an  exercise  of  the  police  power  of  the  State  over  its  creature.  "Rail- 
road corporations  hold  their  property  and  exercise  their  functions  for 
the  public  benefit  and  are  therefore  subject  to  legislative  control.  The 
Legislature,  which  has  created  them,  may  regulate  the  mode  in  which 
they  shall  transact  their  business,  the  price  which  they  shall  charge 
for  the  transportation  of  freight  and  passengers,  the  speed  at  which 
they  may  run  their  trains,  and  the  way  in  which  they  may  cross  or 
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run  upon  highways  and  turnpikes  used  for  public  travel,"  etc.  Peo- 
ple V.  Boston  &  A.  Ey.,  TO  N.  Y.,  569.  The  Legislature  may  also 
make  such  regulations  as  are  deemed  necessary  and  appropriate  for 
the  protection  of  the  lives  of  persons  carried  on  railroads,  or  for  the 
safety  of  those  in  the  service  of  railway  companies.  It  has  the  au- 
thoritv  to  declare  when  and  under  what  circumstances  the  doctrine 
of  fellow  servants  shall  apply  in  cases  arising  between  railroads  and 
their  employes,  and  we  know  of  no  good  reason  why  the  same  may 
not  be  done  with  respect  to  the  defense  of  assumed  risk.  The  court's 
action  in  giving  the  charge  assailed  and  in  refusing  the  special  charge 
requested  was  authorized  by  the  statute  of  1905,  and  the  fifth  and 
sixth  assignments  will  be  overruled. 

5.  There  was  no  error  in  refusing  appellant's  requested  charge,  to 
the  effect  that  if  the  failure  of  Farr  to  hold  the  car,  or  the  defective 
condition  of  the  turntable  or  the  failure  of  Farr  to  hold  the  car  and 
the  defective  condition  of  the  turntable  combined  caused  plaintiffs 
injuries,  and  the  jury  believed  that  jl  person  of  ordinary  care  and 
prudence  could  not  and  would  not  have  anticipated  and  foreseen  the 
danger  from  the  failure  to  hold  the  car  or  the  defective  condition  of 
the  turntable,  to  find  for  defendant.  The  evidence  did  not  call  for 
the  giving  of  this  charge.  It  conclusively  appeared  that  Farr  and 
the  employes  of  appellant  who  were  aware  of  the  defective  condition 
of  the  turntable  and  whose  duty  it  was  to  repair  the  same,  consid- 
ered it  dangerous  for  appellee  to  undertake  the  work  of  blocking  the 
table,  as  he  was  directed  to  do,  unless  the  car  was  securely  held  while 
he  was  so  engaged.  Appellee  testified  that  he  told  Farr  to  hold  the 
car  and  Farr  said,  "I  will;  hurry  up."  Horner  swore  that  Bailey 
told  Farr  to  hold  the  car  and  Farr  said  he  would;  that  Farr  turned 
the  car  loose  and  it  rolled  back,  hit  the  end  of  the  other  rail  and  that 
threw  the  car  off  the  track  and  caused  the  timber  to  fall  off  on  Bailey. 
Farr  said  that  before  turning  the  car  loose  he  directed  Horner  to 
hold  it,  and  Doyle,  the  master  car  builder,  testified  that  when  he  was 
informed  of  the  defective  condition  of  the  tables,  he  thought  they 
could  be  used  in  the  condition  they  were  in  by  the  m^n  exercising 
due  caution,  and  directed  Sampsell  to  instruct  them  to  be  careful. 
If  it  was  not  apparent  from  the  nature  of  the  defect  in  the  turntable, 
that  unless  the  car  was  held  while  the  work  of  blocking  the  table 
was  being  done,  it  was  dangerous  to  attempt  the  work,  clearly  we 
think  the  fact  that  it  was  dangerous  to  undertake  it  under  such  cir- 
cumstances and  that  Farr  so  considered  it,  was  placed  beyond  contro- 
versy by  the  undisputed  testimony. 

6.  Dr.  W.  C.  Rutledge  testified  in  behalf  of  appellee  that  he  had 
treated  appellee  since  soon  after  he  was  injured;  that  he  had  made 
several  examinations  of  him,  and  his  opinion  is  that  appellee's  left 
limb  is  permanently  paralyzed.  On  cross-examination  this  witness 
testified  that  he  remembered  a  man  by  the  name  of  D.  D.  Lynch; 
that  he  had  stated  as  a  witness  on  the  trial  of  a  suit  brought  by 
the  said  Lynch  against  the  appellant,  that,  in  his  opinion.  Lynch 
was  paralyzed  and  would  never  be  able  to  walk  again.  Appellant 
then  offered  to  prove  by  E.  R.  Andrews  that  he  saw  Lynch  about 
three  weeks  before  the  trial  of  this  case,  and  that  he  was  able  to 


1909.]  M.,  K.  &  T.  By.  Co.  op  Texas  v.  Bailey.  305 

• 

walk  without  the  assistance  of  any  crutch  and  practically  as  well  as 
he  ever  could.  This  testimony  was  objected  to  by  appellee  and  the 
objections  sustained.  The  court  did  not  err  in  excluding  this  evi- 
dence. It  was  not  competent,  we  think,  to  discredit  the  witness,  Dr. 
Rutledge,  who  had  testified  as  an  expert,  in  the  manner  attempted. 
It  is  a  well  settled,  general  rule  that  all  questions  tending  to  raise 
collateral  issues  and  all  evidence  offered  in  support  of  such  issues 
ought  to  be  rejected.  It  is  said  that  one  of  the  reasons  why  a  col- 
lateral question  should  not  be  entered  into  in  the  trial  of  a  case  is, 
that  it  would  "add  to  the  trial  so  much  consumption  of  time  and 
confusion  of  issues  as  to  be  intolerable.'*  The  admission  of  the  tes- 
timony excluded  would  have  introduced  into  this  case  a  Collateral 
matter,  the  investigation  of  which  would  have  unduly  prolonged,  it 
seems;  the  trial  and  doubtless  resulted  in  a  confusion  of  the  real 
issues.  Again,  while  particular  instances  of  a  lack  of  qualification, 
wherever  a  special  qualification  is  required  for  testimony  to  a  certain 
fact,  may  be  brought  out  by  questions  to  the  witness  himself,  yet 
particular  instances  of  mistake  or  error  indicating  a  lack  of  expert- 
ness  are,  ordinarily,  not  provable  by  extrinsic  testimony.  This  seems 
to  be  especially  true  of  questions  relating  to  prior  instances  out  of 
court.  Putting  it  in  the  strongest  light  for  appellant,  it  would  seem 
that  proof  of  such  particular  instances  by  other  witnesses  is  only 
admissible  at  the  discretion  of  the  court  when  he  deems  it  is  useful. 
Kennett  v.  Engle,  105  Mich.,  693,  63  N.  W.,  1009;  2  Wigmore  on 
Evidence,  pages  1147-1148-1164. 

7.  Nor  do  we  think  the  court  erred  in  refusing  to  grant  appellant's 
motion  for  a  new  trial,  because  of  the  alleged  newly  discovered  evi- 
dence as  to  the  mental  and  physical  condition  of  appellee  prior  to 
the  time  of  his  injury.  The  newly  discovered  evidence  alleged  was 
in  substance:  That  since  the  trial  of  the.  case  defendant  had  discov- 
ered that  in  1892  plaintiff  was  afflicted  with  cerebro  spinal  meningitis 
and  was  adjudged  insane  in  1893  and  confined  in  the  Terrell  Asylum 
about  four  months;  that  he  was  admitted  to  the  asylum  again  at 
Austin,  May  16,  1894,  and  discharged  September  10,  1894,  restored. 
It  is  doubtful  whether  appellant  showed  the  use  of  sufficient  diligence 
before  the  trial  to  discover  this  testimony  to  meet  the  demands  of 
the  law;  besides,  this  ground  of  appellant's  motion  was  contested  by 
appellee,  and  in  view  of  the  remoteness  of  the  time  when  appellee 
was  afflicted  as  charged,  and  the  overwhelming  testimony  with  regard 
to  his  complete  recovery  and  restoration  to  perfect  health  when  dis- 
charged from  the  asylum,  which  had  continued  up  to  the  time  of  the 
trial  of  this  case,  and  the  improbability  of  a  return  of  the  malady,  it 
is  not  at  all  likely  that  a  different  verdict  would  have  been  reached 
upon  another  trial.  The  granting  of  the  motion  rested  largely  within 
the  discretion  of  the  trial  court  and  certainly  we  can  not  say  that  the 
trial  court  in  overruling  appellant's  motion,  under  the  circumstances 
shown,  abused  that  discretion. 

The  verdict  is  attacked  as  being  excessive,  but  we  are  not  prepared 
to  say,  in  view  of  the  testimony,  that  it  is.     On  the  contrary,  while 
the  verdict  is  large,  it  seems  to  be  well  supported  by  the  testimony 
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506  Texas  Civil  Appeals  Reports,  Vol.  53.        [January, 

and  nothing  appears  in  the  record  tending  to  show  that  it  is  the  re- 
sult of  passion,  prejudice  or  other  improper  motive.  The  evidence 
showed  that  appellee  was  35  years  of  age  at  the  time  he  was  injured, 
and  that  he  had  been  an  industrious  and  capable  man;  that  he  was 
knocked  unconscious  and  has  been  confined  to  his  bed,  not  able  to 
walk  a  step  from  the  date  of  his  injury  up  to  the  date  of  the  trial,  a 
period  of  about  nine  months.  That  he  is  paralyzed  and  has  suflfered 
continuously;  that  his  condition  is  permanent  and  that  he  will  prob- 
ably continue  so  to  suffer.  He  had  taught  school,  was  an  expert 
printer,  and  was  earning  at  the  time  he  was  injured  fifty  dollars  per 
month.    The  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 

We  are  requested  by  appellant  to  make  additional  findings  of  fact. 
This  request  is  granted  in  part.  Farr  directed  appellant  what  to  do. 
When  lumber  in  the  vards  was  needed  in  the  mill  it  was  loaded  on 
one  of  the  hand  or  pushcars  and  conveyed  on  said  car  over  the  tracks 
into  the  mill.  There  are  several  tracks,  probably  four,  and  one  of 
them  is  called  the  main  line  track.  The  car  with  which  appellee  was 
working  at  the  time  he  was  injured  had  four  wheels,  and  was  about 
two  feet  high  from  the  ground,  about  four  feet  wide  and  about 
six  feet  long.  The  wheels  of  the  car  were  about  sixteen  inches  high. 
The  car  is  some  higher  than  a  regular  handcar  on  a  railroad.  The 
cars  were  all  the  same  size.  This  pushcar  was  a  little  car  used  around 
appellant's  car  shop  and  yard  for  the  purpose  of  handling  lumber 
and  material  and  things  of  that  kind  and  was  not  used  for  the  pur- 
pose of  riding  on.  This  car  was  moved  by  being  pushed  along  the 
track.  The  tracks  over  which  the  pushcars  are  run  to  transport  lum- 
ber, run  about  200  feet  from  the  mill  or  more  in  the  lumber  yard. 
They  also  run  around  the  shop  premises,  run  to  the  blacksmith  shop 
out  to  the  shed.  The  mill  referred  to  is  where  the  car  building  wood- 
work is  done.  It  is  where  they  build  and  repair  cars  for  the  defend- 
ant railway  company.  These  tracks  out  through  the  lumber  yard 
were  used  in  connection  with  that  work  to  transport  lumber  from  the 
outside  to  the  mill  to  have  the  work  done,  all  the  lumber  and  timber 
being  transported  into  the  mill  on  these  pushcars  or  handcars. 

The  motion  for  additional  findings  of  fact,  except  as  indicated 
above,  is  overruled.     The  motion  for  rehearing  is  also  overruled. 

Overruled. 

Writ  of  error  refused. 


L.  E.  McCoRMiCK  ET  AL.  V.  C.  L.  Jester  et  al. 

Decided  January  16,  1909. 

1. — ^Elections — Qnaliflcation  of  Electors — ^Payment  of  Poll  Tax. 

Where  the  voter  exhibited  a  tax  receipt  dated  "1-2-1907"  showing  the 
payment  of  the  State,  county  and  school  polls  and  a  penalty,  and  in  a  contest 
of  the  election  testified  that  it  was  his  recollection  that  he  came  in  January 
to  pay  his  poll  tax,  but  would  not  be  positive;  but  the  collector  testified 
that  no  poll  tax  receipt  was  issued  to  such  voter  in  January,  that  the  pay- 
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ment  in  question  was  made  February  1,  and  was  reported  in  his  report  of  Feb- 
ruary collections  as  paid  on  the  first  day  of  that  month,  and  that  the  receipt 
did  not  purport  to  be  a  poll  tax  receipt  but  property  tax  receipt  and  showed 
the  payment  of  a  penalty,  which  is  only  charged  when  payment  is  made  after 
January  31st,  a  finding  that  the  elector  was  qualified  was  manifestly  against 
the  great  weight  and  preponderance  of  the  evidence. 

8. — ^Findings  of  Fact — ^Weight  of  EYldence— Appeal. 

An  Appellate  Court  will  not  revise  the  findings  of  the  4rial  court  where 
the  findings  are  supported  bv  evidence,  yet  if  such  findings  are  manifestly 
against  the  great  weight  and  preponderance  of  the  evidence,  this  rule  will 
not  prevail. 

S. — Eleotloni — ^Illegal  Vote^^Presumption — Bnrden  of  Proof. 

Where  votes  have  been  received  and  counted  by  the  election  officers  they 
are  prima  facie  legal,  and  the  burden  is  upon  those  contesting  the  election 
to  show  that  they  were  illegal. 


-Electors. 

If  the  district  or  territory  in  which  the  vote  is  cast  is  not  large  or  popu- 
lous and  if  the  witness  shows  that  his  acquaintance  with  the  inhabitants  is 
such  that  he  could  scarcely  fail  to  know  any  person  who  may  have  resided 
therein  long  enoueh  to  become  a  voter,  his  evidence  that  he  does  not  know  and 
has  never  heard  of  such  a  person  as  the  one  named  as  casting  the  vote,  together 
with  evidence  that  soon  after  election  the  alleged  voter  could  not  be  found  in 
the  district  wherein  all  voters  must  reside,  is  sufficient  to  shift  the  burden 
upon  the  party  claiming  that  the  vote  be  counted,  and  require  him  to  show 
affirmatively  that  the  vote  was  cast  by  a  qualified  and  bona  fide  voter. 


0. — Same — ^Exemptions  from  Payment  of  Poll  Tax. 

A  voter  who  claimed  to  be  exempt  from  the  payment  of  a  poll  tax  because 
he  was  blind  or  at  least  disabled,  but  kept  a  cold  drink  stand  and  waited  on 
customers,  could  get  the  right  articles  called  for,  receive  money  and  make 
change,  and  put  soda  water  bottles  in  the  ice  box  and '  assort  them,  was  not 
blind,  nor  permanently  disabled  within  the  meaning  of  the  election  law.  Gren. 
Laws  1905,  chapter  9,  sees.  6  and  12. 

6«*^-8ame. 

One  whose  leg  was  afflicted  and  had  been  in  the  same  condition  since  early 
childhood,  but  with  this  exception  was  physically  hearty,  whole  and  robust,  was 
not  permanently  disabled  under  the  statute;  and  his  vote  without  the  payment 
of  a  poll  tax  was  illegal. 

7. — Same. 

That  the  voter's  left  hand  was  crippled  in  a  gin  in  1884  did  not  show 
that  he  had  lost  a  hand  or  that  he  was  permanently  disabled  within  the  mean- 
ing of  the  election  law  and  therefore  exempt  from  the  payment  of  a  poll  tax. 

8.*^-8ame. 

Evidence  that  a  voter  had  had  his  leg  and  both  arms  broken  on  different 
occasions,  and  had  lost  an  eye,  his  arms  and  leg  being  well  at  the  time  he 
voted,  did  not  show  that  he  was  permanently  disabled  within  the  meaning  of 
the  election  law,  and  so  exempt  from  the  payment  of  a  poll  tax. 

9. — Idem  Sonans. 

Boulden  is  not  idem  aonans  with  Bourland. 

10. — ^Electors — Eesidence. 

Where  the  vote  was  in  ward  4  of  a  city  at  an  election  held  on  June  15,  1907, 
the  ward  being  the  voting  precinct,  and  the  evidence  showed  that  the  voter 
had  lived  in  that  ward  but  had  rented  a  house  in  ward  3  on  June  1,  and  slept 
there,  and  on  same  day  took  out  insurance  on  his  furniture  in  ward  3,  and 
paid  bills  for  sas  and  telephone  service  at  his  residence  in  that  ward,  the 
vote  was   illegal.     His   resiaence  was   in  ward  3   and   the  Constitution  and 
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election   law  require  all  electors  to  vote   in  the   precinct  of   their   residence. 
Constitution,  art.  6,  sec.  2;  Gen.  Laws  1906,  p.  622. 


11. — Same — ^Time. 

In  determining  the  length  of  the  voter's  residence  in  the  county  where  he 
offers  to  vote,  the  day  of  his  arrival  or  the  day  of  election  should  be  exduded. 
A  vote  cast  in  an  election  held  on  June  15,  1907,  by  one  who  first  arrived  in 
the  county  on  December  15,  1906,  was  illegal. 

12. — ^Electioni — ^Balloti — Change  of  Ballot. 

Where  a  voter  who  was  one  of  the  election  officers  took  a  ticket,  num- 
bered and  deposited  it  in  the  ballot  box  and  had  his  name  placed  on  the  list, 
and  afterward,  having  failed  to  scratch  the  ticket,  had  the  ballot  box  opened 
and  took  out  the  ticket  and  marked  it  so  as  to  make  it  an  anti -prohibition 
ticket,  the  vote  could  not  be  counted.  After  he  had  voted  he  could  not  with- 
draw or  change  the  ballot. 


18. — Same — Contest  of  Election — ^Right  of  SnlTrage — ^Eejection  of  Votes. 

If  the  right  of  a  voter  to  vote  has  been  denied  any  person  duly  quali- 
fied, it  may  be  shown  in  a  contest  of  the  election;  and  if  the  number  of  voters 
whose  ri^ht  has  been  so  denied  is  large  enough  to  materially  affect  the  result 
it  will  vitiate  the  election. 

14. — Same. 

Where  a  legal  voter  was  denied  the  right  to  vote,  his  uncontroverted  tes- 
timony that  he  would  have  voted  for  prohibition  required  the  trial  court  to 
so  find. 

16. — Same— -Ballots. 

Where  a  ballot  was  signed  by  the  presiding  officer  of  the  election  on  the 
back,  but  the  number  was  placed  on  the  face  instead  of  the  back,  and  the  un- 
contradicted testimony  of  the  presiding  officer  was  that  all  ballots  at  that  box- 
were  counted  except  those  mutilated  or  scratched  with  a  blue  pencil,  it  was 
error  to  find  that  the  particular  ballot  was  not  counted  by  the  officers  of  elec- 
tion, and  to  refuse  to  count  it  on  a  contest. 

16. — Same — Contest  of  Election. 

In  a  contest  of  an  election  there  was  no  error  in  refusing  to  allow  an 
examination  of  the  affidavits  made  by  persons  who  did  not  have  their  poll  tax 
receipts  with  them  at  the  time  of  voting,  which  were  in  ballot  boxes  with  the 
votes,  in  the  absence  of  pleading  attacking  such  affidavits  as  defective  or  illegal. 

17. — Same — Contest  of  Election. 

Where  in  a  contest  of  an  election  the  ballot  boxes  containing  the  votes 
alleged  to  be  illegal  were  opened  under  an  order  of  the  court,  it  was  not  error 
to  refuse  to  order  the  opening  of  the  boxes  from  precincts  in  whi.'.h  none  of 
the  votes  were  challenged. 


18. — Same — Notice  of  Election. 

Under  the  provision  of  the  statute  requiring  the  notices  of  a  local  option 
election  to  be  posted  or  caused  to  be  posted  by  the  clerk,  posting  the  notice 
with  his  knowledge  and  consent  is  a  substantial  compliance  and  will  be  suffi- 
cient, especially  where  the  usual  number  of  voters  participated  in  the  election 
and  no  contention  is  made  that  any  elector  failed  to  vote  for  lack  of  notice. 
Revised  Statutes,  art.  3387,  Acts  29th  Leg.,  chapter  11,  sec.  33. 

19. — Contest  of  Election — ^Parties — Security  for  Costs. 

Where  the  result  of  a  local  option  election  was  declared  to  be  against 
prohibition,  and  in  a  contest  the  county  judge  and  county  attorney  were  made 
parties  defendant,  there  was  no  error  in  overruling  a  motion  by  the  contestants 
to  compel  members  of  an  organization  of  anti-prohibitionists  to  make  them- 
selves parties  and  give  security  for  costs.  The  proceedings  are  statutory  and 
the  statute  does  not  require  contestees  to  give  security  for  costs. 
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In  a  contest  of  a  local  option  election  service  on  the  county  judge  and 
upon  the  county  attorney's  assistant  at  the  office  of  the  county  attorney  within 
the  thirty  days  provided  by  law,  was  sufficient. 

21. — 8am<$ — Time  of  Filing  Snit — Statute. 

The  statute  taking  effect  August  10,  1907,  and  providing  that  any  qualified 
voter  of  any  county  which  has  heretofore  voted  on  local  option  may  contest 
said  election  under  the  provisions  of  the  Act,  and  if  no  contest  is  filed  within 
sixty  days  from  the  taking  effect  of  the  Act  it  shall  be  conclusively  presumed 
that  said  election  was  valid  in  all  things,  had  the  effect  of  enlarging  the  field 
of  inquiry  in  such  contests,  and  hence,  where  a  suit  was  filed  by  voters  to  con- 
test a  local  option  election  held  in  a  county  on  June  15,  1907,  the  result  of 
which  was  declared  on  June  22,  1907,  within  sixty  days  from  the  taking  effect 
of  the  statute,  a  plea  in  abatement  that  the  contest  could  not  be  maintained 
because  not  filed  within  thirty  days  as  required  by  the  previous  statute  was 
properly  overruled.     Revised  Statutes,  art.  3397,  Gen.  Laws,  30th  Leg.,  p.  447. 

22. — Consolidation  of  Snlts — Jndicial  Discretion. 

It  is  within  the  discretion  of  the  trial  judge  whether  suits  shall  be  con- 
solidated when  they  are  between  the  same  parties  and  involve  the  same  subject 
matter;  and  a  party  will  not  be  heard  to  compfain  of  a  consolidation  of  such 
cases  when  no  injury  appears. 

23. — Contest  of  Election — Trial  by  Jury — Cause. 

A  contest  of  a  local  option  election  is  not  a  cause  within  the  meaning  of 
the  provision  of  the  Constitution  that  in  the  trial  of  all  causes  in  the  District 
Court  either  party  shall,  upon  application  made  in  open  court,  have  the  right 
of  trial  bv  jury.  The  statute  which  authorizes  the  contest  does  not  provide 
for  a  trial  by  jury,  snd  as  the  trial  does  not  involve  either  personal  or  prop- 
erty rights,  neither  party  is  entitled  to  a  jury. 

24. — ^Pleading — ^Amendments — Judicial  Discretion. 

It  is  within  the  sound  discretion  of  the  trial  court  to  decline  to  permit 
amendments  to  the  pleadings  after  an  announcement  of  ready  for  trial  and 
during  its  progress,  and  unless  an  abuse  of  such  discretion  is  shown  his  ruling 
will  not  be  revised. 

5Mf. — Contest  of  Election — Contestants — ^Bight  to  Maintain  Contest — ^Waiver. 

Where  the  contestants  in  a  contest  of  a  local  option  election  alleged  tliat 
each  was  a  resident  citizen  and  property  owner  and  qualified  voter  in  the 
county,  and  the  contestees  did  not  plead  in  abatement  as  to  the  capacity  of 
plaintiffs  to  maintain  the  suit  nor  raise  such  an  issue  in  the  trial,  an  objection 
to  the  right  to  maintain  the  suit  was  waived. 

26. — Cities  and  Towns — Population — Special  Charter. 

The  provision  of  the  election  law  relating  to  the  procurement  of  exemption 
certificates  by  persons  exempt  from  the  pajrment  of  a  poll  tax  who  resiae  in 
a  city  of  ten  thousand  inhabitants  or  more,  does  not  provide  the  method  for 
ascertaining  the  number  of  inhabitants;  and  where  the  Legislature  has  granted 
a  city  a  special  charter,  which  it  could  not  do  if  the  city  does  not  contain 
more  than  ten  thousand  inhabitants,  the  grant  is  sufficient  to  show  that  such 
city  is  within  that  class,  and  the  provision  of  the  statute  applies. 

27. — Judgment — Contest  of  Election — ^Powers  of  Appellate  Courts. 

On  appeal  from  a  judgment  in  a  contest  of  a  local  option  election,  the 
Court  of  Civil  Appeals  under  the  statute  is  authorized  to  subtract  illegal 
votes  and  add  legal  ones,  and,  after  full  investigation  and  upon  finding  that 
no  such  irregularities  exist  in  the  election  as  to  render  the  true  result  impossible 
to  be  arriv^  at,  or  very  doubtful  of  ascertaining,  render  judgment  for   the 

Sarty  found   to   have   received   the   greatest   number   of   legal   votes.     Revised 
tatutes,  art.  3397,  amendment  of  Act  of  1907   (Gen.  Laws  1907,  p.  447.) 
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Appeal  from  the  District  Court  of  Navarro  County.     Tried  below 
before  Hon.  L.  B.  Cobb. 

Richard  Mays  and  Treadwell  &  Tarver,  for  appellants. 

C.  L,  Knox,  County  Attorney;  W,  W.  Ballew  and  Oibson  &  Callo- 
way, for  appellees. 

BOOKHOUT,  Associate  Justice. — On  June  15,  1907,  a  local  op- 
tion election  was  held  within  and  for  Navarro  County,  Texas,  for  the 
purpose  of  determining  whether  the  sale  of  intoxicating  liquor  should 
be  prohibited  therein.  On  June  26,  1907,  the  Commissioners'  Court 
canvassed  the  returns  of  said  election  and  declared  the  result  to  be 
against  prohibition  by  a  majority  of  twelve  votes,  there  being  2488 
votes  for  prohibition  and  2500  votes  against.  Prior  to  tliis,  local 
option  had  for  two  years  been  in  force  in  the  county.  On  July  26, 
1907,  L.  E.  McCormick  and  nine  others  as  contestants,  appellants 
here,  filed  this  suit,  contesting  said  election,  and  made  C.  L.  Jester, 
county  judge,  and  C.  L.  Knox,  county  attorney,  of  Navarro  County, 
contestees,  parties  defendant.  On  the  31st  day  of  August,  1907,  the 
same  contestants  filed  a  second  suit  against  the  same  parties  contest- 
ing the  election  on  substantially  the  same  grounds  set  up  in  the  first 
suit.  Thereafter,  on  the  21st  day  of  September  the  contestants  filed 
a  motion  to  consolidate  the  two  suits,  which  motion  was  granted  and 
the  suits  consolidated.  On  September  30,  1907,  the  contestants  filed 
their  first  amended  original  petition,  in  which  it  was  alleged  in  sub- 
stance, that  the  result  of  said  election  as  declared  by  the  Commis- 
sioners' Court  was  false  and  untrue  and  was  not  a  comet  statement 
of  the  legal  votes  cast;  that  votes  which  were  actually  cast  for  prohi- 
bition were  fraudulently  counted  as  having  been  cast  against  prohi- 
bition, and  that  upon  a  recount  the  true  result  would  be  found  to 
be  in  favor  of  prohibition  instead  of  against  prohibition;  that  lawful 
Ballots  cast  for  prohibition  and  received  by  election  officers  were,  upon 
different  illegal  pretexts,  rejected  and  not  counted  for  prohibition, 
and  specifying  the  number  of  lawful  ballots  for  prohibition  so  rejected 
at  the  different  voting  boxes;  that  a  large  number  of  voters  were  un- 
lawfully influenced  to  vote  against  prohibition,  who  would  not  have 
otherwise  done  so,  by  reason  of  the  existence  of  a  large  and  formidable 
combination  of  persons  having  unlimited  means  which  were  corruptly 
used  in  the  purchase  of  poll  tax  receipts,  hiring  persons  to  drum  up 
and  excite  persons  to  go  to  the  polls  and  vote  against  prohibition,  the 
purchasing  of  votes,  the  use  of  liquor  and  cigars  on  election  day  and 
other  illegal  practices,  bribery,  and  threats,  all  done  for  the  purpose 
of  carrying  said  election  against  prohibition  at  all  hazards;  that  forty- 
nine  persons  voted  against  prohibition  in  Corsicana,  a  city  of  more 
than  10,000  inhabitants,  without  obtaining  exemption  certificates  as 
they  were  required  to  do  by  law;  that  a  large  number  of  persons  were 
permitted  to  vote  against  prohibition  who  were  illegal  voters,  in  that 
they  had  failed  to  pay  their  State  and  county  poll  tax;  that  a  large 
number  of  persons  were  also  permitted  to  vote  against  prohibition 
who  were  illegal  voters  because  they,  while  liable,  had  failed  to  pay 
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their  city  poll  tax  due  the  city  of  Corsicana^  Blooming  Grove  and 
Frost;  that  a  large  number  of  persons  were  permitted  to  illegally  vote 
against  prohibition  in  precincts  other  than  the  precinct  in  which  they 
resided;  that  there  were  persons  permitted  to  illegally  vote  against 
prohibition  who  had  not  lived  in  the  State  one  year,  nor  the  county 
six  months;  that  persons  not  citizens,  but  subjects  of  a  foreign  power, 
were  permitted  to  vote  against  prohibition;  that  persons  under  the 
age  of  twenty-one  years  were  unlawfully  permitted  to  vote  against  pro- 
hibition; that  qualified  voters,  favorable  to  prohibition,  were  refused 
the  right  to  vote;  that  persons  were  illegally  permitted  to  vote  against 
prohibition  upon  tax  receipts  paid  and  issued  after  February  1,  1907, 
preceding  said  election;  that  by  reason  of  the  foregoing  the  direct  re- 
sult of  said  election,  based  upon  the  legal  votes  cast,  would  show  a 
majority  in  favor  of  prohibition,  and  that  the  votes  .of  which  com- 
plaint is  made,  were  all  illegal  under  the  laws  of  Texas.  The  names 
of  the  alleged  illegal  voters  were  set  out.  That  all  of  said  votes  were 
cast  and  counted  against  prohibition  by  the  election  officers;  and 
that  the  county  clerk  failed  to  post  the  notices  of  election  as  directed 
by  law. 

Defendants  filed  their  trial  answer  on  October  8,  1907.  It  con- 
Bisted  of  pleas  to  the  jurisdiction;  pleas  in  abatement;  general  demur- 
rer; general  denial;  denied  that  there  was  any  illegality,  fraud,  bribery 
or  corruption  in  any  manner  or  form  in  connection  with  said  election, 
but  that  a  majority  of  the,  qualified  voters  voted  against  prohibition, 
and  claiming  the  election  to  have  been  honestly  and  legally  con- 
ducted; that  a  number  of  persons  who  were  not  qualified  voters  be- 
cause they  had  not  paid  their  State,  county  and  city  poll  tax,  who 
voted  in  precincts  other  than  that  in  which  they  resided,  who  had 
not  lived  in  the  county  for  six  months  or  the  State  one  year,  and  for 
other  reasons  specified,  were  permitted  to  vote  for  prohibition'  and 
whose  votes  should  be  rejected;  that  certain  ballots  cast  in  favor  of 
anti-prohibition  were  not  counted  by  the  election  officers;  that  the 
Act  of  the  Legislature  requiring  persons  in  cities  of  over  10,000  pop- 
ulation, not  subject  to  the  payment  of  poll  taxes,  to  procure  exemp- 
tion certificates,  imposed  an  unjust  burden  and  was  therefore  void; 
that  the  Act  of  the  Legislature  granting  a  special  charter  to  the  city 
of  Corsicana  was  void;  that  a  number  of  persons  illegally  voted  for 
prohibition  in  the  city  of  Corsicana  who  had  not  obtained  exemption 
certificates  as  required  by  law;  and  asking  that  the  ballot  boxes  be 
opened  and  the  votes  and  ballots  complained  of  be  inspected  and 
rejected,  and  that  all  of  said  votes  be  recounted  and  the  direct  and 
legal  result  of  said  election  be  inquired  into,  which  would  be  shown 
to  be  in  favor  of  anti-prohibition. 

On  November  16,  1907,  contestants  filed  their  supplemental  peti- 
tion replying  to  the  trial  answer  of  defendants.  Some  of  the  demur- 
rers and  exceptions  were  overruled  and  others  sustained. .  Those 
material  to  this  appeal  will  be  hereinafter  specified.  The  trial  began 
on  November  18,  1907,  and  continued  during  that  week,  and  was 
then  postponed  until  December  9,  after  which  time  the  trial  continued 
until  it  was  completed,  on  December  21.  Under  the  pleadings  and 
written  agreement  of  counsel  the  court  appointed  a  commission  of 
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four  persons — ^two  "pros"  and  two  "antis" — ^to  recount  the  votes  cast 
for  and  against  prohibition,  to  inspect  all  ballots,  to  ascertain  how 
each  person  voted,  whose  vote  was  in  question,  etc.,  and  that  the 
work  of  the  commission  should  have  the  same  effect  as  if  done  in  open 
court;  was  to  be  "regarded  by  the  court  as  conclusive"  and  "was  to 
be  received  by  the  court  as  a  fact."  There  was  no  exception  to  the 
report  of  the  commission.  It  was  unanimously  made  by  the  four 
commissioners,  and  was  introduced  in  evidence  without  objection.  The 
case  was  tried  before  the  court  without  a  jury.  On  December  21,  1907, 
the  court  below  found  in  favor  of  contestees,  appellees  here,  uphold- 
ing the  validity  of  the  election,  and  refused  to  set  it  aside.  Judgment 
was  accordingly  entered.  The  court  below  filed  conclusions  of  law 
and  fact.  Under  the.  court's  finding  the  majority  of  twelve  votes  in 
favor  of  anti-prohibition,  as  declared  by  the  Commissioners'  Court, 
was  reduced  to  five.  In  his  conclusions  of  law  and  fact  the  court 
says:  "I  sum  up  forty-one  'anti'  and  thirty-five  'pro'  improperly 
voted,  and  on  count  of  ballots  (1)  one  net  gain  for  contestants.  The 
result  is  that  the  majority  of  twelve  against  prohibition,  as  declared 
by  Commissioners'  Court,  is  reduced  to  five,  and  judgment  for  con- 
testees.'' Contestants  duly  excepted  to  the  court's  conclusion  of  law 
and  facts  and  in  open  court  excepted  to  said  decision  and  judgment 
and  perfected  an  appeal. 

Appellants  alleged  that  Corsicana  was  a  city  of  more  than  ten 
thousand  inhabitants,  and  that  some  thirty-eight  persons  residing  in 
said  city  not  subject  to  payment  of  poll  tax  had  voted  against  pro- 
hibition, whose  votes  were  so  counted,  and  that  same  were  illegal  be- 
cause said  voters  had  not  procured  exemption  certificates  within  the 
time  required  by  law  from  proper  authorities.  Appellees  demurred 
to  said  allegations  on  the  grounds  that  there  was  no  provision  in 
the  Constitution  of  the  State  of  Texas  requiring  persons  residing 
in  cities  of  more  than  ten  thousand  inhabitants,  not  subject  to 
the  payment  of  poll  tax,  to  procure  certificates  of  exemption,  and 
that  such  statutory  requirement  was  in  conflict  with  and  repugnant 
to  the  Constitution  of  the  State,  and  that  the  Legislature  had  no 
power  to  impose  a  qualification  for  suffrage  not  fixed  by  the 
Constitution.  Appellees  further  demurred  on  the  ground  that 
said  legislative  enactment  imposed  a  burden  on  a  particular  class 
not  imposed  by  the  Constitution,  which  burden  applied  to  said 
particular  class  of  voters  only  and  discriminated  unfairly  against 
them,  and  was  class  legislation,  and  therefore  unconstitutional. 
The  trial  court  sustained  these  demurrers  and  this  action  of  the 
court  is  made  the  basis  of  appellants'  first  and  second  assignments 
of  error. 

The  petition  set  up  the  names  of  thirty-eight  voters  who  were  alleged 
to  be  over  sixty  years  of  age,  and  who  voted  in  the  city  of  Corsicana 
without  procuring  the  exemption  certificate.  Having  found  on  an 
examination  error  in  the  record,  independent  of  this  ruling,  for  which 
the  judgment  must  be  reversed,  it  does  not  become  necessary  for  this 
court  to  pass  upon  these  assignments. 

Appellants'  assignments  of  error  from  the  third  to  the  ninth,  in- 
clusive, involve  the  correctness  of  the  holding  of  the  trial  court  in 
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sustaining  contestees'  exceptions  to  section  four  of  contestants'  peti- 
tion. These  assignments  have  been  carefully  considered  by  us  and 
because  we  are  of  the  opinion  they  are  without  merit  they  are  over- 
ruled. Section  four  of  appellants'  petition  consists  of  general  and 
indiscriminate  charges  of  fraud,  intimidation  and  bribery  upon  the 
part  of  persons  not  named,  supposed  to  be  unfavorable  to  prohibition, 
but  contains  no  specific  allegations.  The  pleading  is  of  extreme  length, 
makes  no  attempt  to  identify  any  illegal  voter  or  any  person  charged 
with  improper  conduct. 

The  tenth  and  eleventh  assignments  complain  of  the  court  in  fail- 
ing to  hold  that  John  C.  Crouch  and  J.  C.  Tipton,  who  voted  against 
prohibition  at  the  Dresden  box  and  whose  votes  were  so  counted,  were 
illegal  voters  and  in  not  deducting  said  votes  from  the  total  number 
of  votes  cast  and  counted  against  prohibition  at  said  box.  The  con- 
tention is  that  these  parties  failed  to  pay  their  poll  tax  prior  to  the 
first  day  of  February,  1907.  At  the  time  Crouch  voted  he  did  not 
exhibit  a  poll  tax  receipt,  but  made  affidavit  that  he  had  left  his  poll 
tax  receipt  at  home.  When  Tipton  voted  he  exhibited  two  property  tax 
receipts  in  the  usual  form  of  a  property  tax  receipt,  one  containing 
the  following:  "State  and  School  Poll  $1.50,  County  Poll  $.25,  Pen- 
alty $.18,  Total  taxes  $1.93.^'  The  eighteen  cents  being  the  ten  per- 
cent penalty  on  $1.75  added  upon  delinquent  payment  of  taxes.  This 
receipt  appears  to  be  dated  "1-2-1907,"  in  handwriting  of  J.  C.  Gar- 
ner, Tax  Collector  of  Navarro  County.  The  word  "PolP  is  written 
therein  in  ink.  The  other  was  a  property  tax  receipt  of  the  same  date 
as  the  first  and  for  eighty-six  cents,  to  which  was  added  a  penalty  of 
ten  cents.  Tipton  testified  on  the  trial  that  he  and  Crouch  came  to 
Corsicana  together  to  pay  their  taxes ;  that  Mr.  Crouch  has  two  pieces 
of  paper  exactly  like  his.  He.  says  his  recollection  is  that  he  came  in 
January  to  pay  his  poll  tax,  but  would  not  be  positive.  He  could 
not  say  it  was  in  January.  Crouch  was  not  present  at  the  trial  and 
did  not  testify.  Gamer,  the  tax  collector,  and  Hamilton,  his  deputy, 
each  testified  in  substance  that  when  a  poll  tax  was  paid  prior  to 
the  first  day  of  February  a  duplicate  is  kept  in  the  office.  The  num- 
ber of  the  party  making  the  payment  is  put  down  instead  of  his  name. 
Tipton's  number  is  6222,  and  Crouch's  is  No.  1494.  That  there  was 
no  poll  tax  receipt  issued  to  Crouch  or  Tipton  in  January,  1907. 
That  the  day  of  payment  by  these  parties  was  February  1,  1907 ;  that 
when  payments  are  made  prior  to  the  first  day  of  February,  they  go 
into  the  January  reports  to  the  county,  and  when  made  in  February 
they  go  into  the  February  reports.  Tlie  payments  by  Crouch  and 
Tipton  went  into  the  February  report;  that  a  penalty  is  only  added 
when  the  payment  is  made  after  the  31st  of  January.  The  payments 
by  Crouch  and  Tipton  went  in  the  February  report  of  the  tax  col- 
lector, his  books  showing  payment  February  first;  that  the  tax  re- 
ceipts did  not  purport  to  be  the  regular  poll  tax  receipts,  but  property 
tax  receipts  and  showed  the  payment  of  a  penalty,  which  is  only 
charged  in  case  the  tax  is  delinquent.  An  Appellate  Court  will  not 
revise  the  findings  of  the  trial  court  where  the  findings  are  supported 
by  evidence,  yet  if  such  findings  are  manifestly  against  the  great 
weight  and  preponderance  of  the  evidence,  this  rule  will  not  prevail. 
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(Zapp  V.  Michaelis,  58  Texas,  275;  Choate  v.  San  Antonio  &  A.  P. 
By.  Co.,  90  Texas,  88;  Texas  &  Pac.  Ry.  Co.  v.  Levine,  87  Texas, 
440;  Best  v.  Kirkendall,  107  S.  W.,  933.)  It  is  true  that  Tipton's 
receipt  is  dated  "1-2-1907,''  which  would  ordinarily  mean  January  2, 
1907.  But  Tipton  would  not  testify  that  the  money  was  paid  in  Jan- 
uary, 1907,  and  the  tax  collector  and  his  deputy  both  swore  it  was 
paid  on  February  1,  1907.  The  payment  of  a  penalty  and  the  failure, 
of  the  tax  collector  to  include  it  in  his  January  report,  and  the  failure 
of  his  office  to  contain  a  duplicate  poll  tax  receipt,  are  cogent  facts 
tending  to  support  the  contention  of  contestants  that  these  parties 
paid  their  poll  tax  in  February.  We  sustain  these  assignments  and 
hold  these  votes  illegal,  and  that  the  court  erred  in  counting  them 
against  prohibition. 

The  thirteenth,  fourteenth,  fifteenth  and  sixteenth  assignments  as- 
sign as  error  the  trial  court's  failure  to  hold  the  votes  of  J.  C.  Gamer, 
W.  B.  Bradle,  W.  Powell  and  6.  F.  Oliver  illegal,  and  in  not  deduct- 
ing them  from  the  total  number  of  ballots  cast  and  counted  against 
prohibition.  Gamer  voted  ballot  No.  108  at  ward  2  voting  box, 
Bradle  voted  at  ward  1  voting  box,  Powell  at  ward  4  voting  box  and 
Oliver  at  ward  3  voting  box,  in  Corsicana,  and  each  voted  against  pro- 
hibition and  their  votes  were  so  counted.  Contestants  alleged  that 
Garner,  Bradle,  Powell  and  Oliver  while  subject  thereto,  failed  to 
pay  their  State,  county  and  city  poll  tax,  prior  to  February  1,  1907, 
preceding  the  election ;  that  they  had  neither  lived  in-  the  State  one 
year  nor  in  the  county  six  months,  and  did  not  vote  in  the  precinct 
of  their  residence;  and  it  was  further  alleged  that  fraudulent  votes 
were  cast  and  counted  against  prohibition  "which  were  voted  under 
fictitious  and  assumed  names  by  persons  who  had  already  in  said  elec- 
tion voted  one  or  more  times  against  prohibition  in  the  city  of  Cor- 
sicana." And  it  was  contended  that  said  purported  parties  had  no 
real  existence  in  fact,  and  that  said  names  were  fraudulently  used  by 
"repeaters"  in  said  election.  It  was  shown  that  neither  Bradle,  Oliver 
nor  Powell  paid  a  poll  tax.  J.  C.  Garner,  the  tax  collector,  also  voted 
in  ward  2  a  prohibition  ballot  which  he  thinks  was  No.  73,  and  it  is 
clear  he  did  not  vote  ballot  No.  108.  The  presiding  officer  of  the 
election  in  ward  4  testified  that  he  is  not  acquainted  with  G.  F.  Oliver 
or  W.  Powell.  He  had  no  recollection  of  men  claiming  to  bear  those 
names,  voting  at  the  fourth  ward.  The  presiding  officer  of  the  election 
in  ward  2  testified  that  he  did  not  know  J.  C.  Garner,  but  believes 
a  negro  by  that  name  voted  in  his  ward.  He  did  not  know  him,  had 
never  seen  him  before  and  had  never  heard  of  him.  Byrd,  another 
election  officer,  testified  that  he  had  lived  in  the  ward  thirteen  years 
and  never  knew  or  heard  of  a  negro  down  there  by  the  name  of  J.  C. 
Garner.  Two  deputy  sheriffs  testified  to  having  made  a  careful  search 
for  a  negro  by  the  name  of  J.  C.  Gamer,  but  tliat  they  were  unable 
to  find  any  such  person.  The  presiding  officer  of  the  election  in 
ward  1  testified  that  he  had  lived  in  the  ward  since  1877,  and  did 
not  know  a  man  therein  by  the  name  of  Bradle.  John  Redden,  who 
seems  to  have  been  employed  by  the  contestees  to  assist  in  looking 
after  the  evidence  on  contestees'  side  of  the  case,  testified:  "I  never 
found  a  fellow  named  W.  B.  Bradle.    I  hunted  for  him  some."    He 
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never  found  G.  P.  Oliver  or  W.  Powell.  The  mail  carriers  and  dis- 
tributing clerks  at  the  postoflBce  testified  that  they  had  never  heard 
of,  or  distributed  mail  to  W.  B.  Bradle,  G.  F.  Oliver  or  W.  Powell. 
One  of  the  attorneys  for  the  contestants  had  advertised  in  the  news- 
papers for  these  parties  and  had  acquired  no  information  as  to  them. 
The  votes  of  these  parities  having  been  received  by  the  election  oflBcers 
and  counted  were  prima  facie  legal  and  the  burden  was  upon  con- 
testants to  show  that  they  were  illegal.  The  evidence  as  to  the.  ille- 
gality of  these  votes  was  circumstantial.  As  to  whether  such  evi- 
dence will  be  sufficient  to  overcome  the  presumption  of  legality,  Mr. 
McCreary  in  his  valuable  work  on  Elections,  says:  "If  such  district 
or  territory  (.the  district  or  territory  in  which  the  vote  is  cast),  is 
not  large  or  populous  and  if  the  witness  shows  that  his  acquaintance 
with  the  inhabitants  is  such  that  he  could  scarcely  fail  to  Imow  any 
person  who  may.  have  resided  therein  to  become  a  voter,  his  evidence 
may  be  quite  satisfactory,  especially  if  it  further  appears  that  soon 
after  the  election  the  alleged  nonresident  voter  could  not  be  found  in 
the  district  within  the  limits  within  which  all  voters  must  reside. 
Proof  of  this  character  must  at  least  be  regarded  as  sufficient  to  shift 
the  burden  upon  the  party  claiming  that  the  vote  of  such  alleged  non- 
resident be  counted,  and  require  him  to  show  affirmatively  that  he  is 
a  bona  fide  resident."  McCreary  on  Elections  (4th  ed.),  sec.  469; 
see  also  McKinney  v.  O'Connor,  26  Texas,  15  to  20.  Tlie  territory  in 
which  the  voters  whose  votes  are  here  challenged  extended  only  over  a 
ward  of  the  city  of  Coreicana.  Witnesses  who  had  lived  for  years 
within  the  respective  wards  did  not  know  and  had  never  heard  of  the 
alleged  voters.  Not  one  of  the  mail  carriers  or  distributors  of  the 
city  had  heard  of  either  of  them.  Officers  of  the  law,  whose  duty  it 
was  to  serve  process,  after  what  seems  to  have  been  diligent  search, 
could  not  find  them.  The  evidence  was  manifestly  sufficient  to  over- 
come the  presumption  that  these  ballots  were  cast  by  legal  voters,  and 
required  of  contestees  affirmative  evidence  that  they  were  bona  fide 
voters.  The  trial  court  erred  in  not  holding  these  votes  illegal  and 
deducting  the  same  from  the  votes  cast  against  prohibition. 

The  court  also  erred  in  not  holding  the  vote  of  Henderson  Taylor, 
who  voted  against  prohibition  at  the  Chatfield  voting  box,  illegal. 
This  voter  had  not  paid  his  poll  tax  and  the  great  preponderance  of 
the  evidence  was  that  he  had  not  arrived  at  the  age  to  be  exempt 
from  paying  the  same.  The  court  erred  in  not  deducting  this  vote 
from  the  number  of  votes  cast  against  prohibition  at  the  Cliatfield  box. 

The  court  erred  in  holding  the  vote  of  J.  D.  Pilkington  at  the  Re 
box  valid,  and  in  failing  to  deduct  the  same  from  the  votes  cast  at 
said  box  against  prohibition.  This  voter  did  not  have  a  poll  tax.  He 
was  forty-two  years  old.  He  claimed  to  be  exempt  from  payment  of 
a  poll  tax  by  reason  of  being  blind,  or  at  least  disabled.  The  statute 
exempts  those  from  the  payment  of  a  poll  tax  who  are  permanently 
disabled  or  blind.  Gen.  Laws  1905,  p.  521,  sec.  5.  This  voter  kept 
a  cold  drink  stand  at  Re.  He  testified:  "I  waited  on  my  trade  and 
customers  myself.  Wlienever  a  customer  would  call  for  any  certain 
drink  I  would  give  it  to  him,  and  when  he  would  hand  me  the  money 
I  would  give  him  back  the  change.     I  would  put  my  soda  water  bot- 
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ties  in  the  icebox  and  assort  them  out  myself.''  He  could  wait  on 
his  customers,  get  the  right  article  called  for  and  made  his  own 
change.  He  was  not  blind,  nor  permanently  disabled  within  the 
meaning  of  the  election  law.  (Act  Leg.  1905,  chap.  11,  sees.  6  and 
12;  Bigham  v.  Clubb,  42  Texas  Civ.  App.,  312.) 

A.  M.  Milligan  was  not  a  legal  voter  and  the  court  erred  in  not  so 
holding  and  in  not  deducting  his  vote  from  the  total  votes  cast  at 
ward  2'  against  prohibition.  Milligan  was  forty-eight  years  old.  He 
testified  that  his  right  leg  was  afflicted  and  has  been  in  its  present 
condition  since  he  was  six  years  old.  With  this  exceptibn  he  says  he 
is  physically  hearty,  whole  and  robust.  He  does  not  use  a  crutch  and 
weighs  170  pounds.  He  was  not  exempt  from  the  payment  of  a  poll 
tax,  and  not  holding  a  poll  tax  receipt  when  he  voted  his  vote  was 
illegal. 

P.  M.  Humphries  was  fifty-six  years  old,  had  not  paid  a  poll  tax 
and  voted  against  prohibition  at  Tupelo.  He  claimed  to  be  exempt 
for  that  he  had  lost  an  arm  or  was  at  least  disabled.  His  left  hand 
was  crippled  in  a  gin  in  188-1.  The  testimony  fails  to  show  that  he 
has  lost  a  hand  or  arm  or  that  he  is  permanently  disa'bled  within  the 
meaning  of  the  law.  His  vote  was  illegal,  and  the  election  officers 
having  counted  it  the  court  erred  in  not  deducting  it  from  the  total 
number  of  votes  counted  against  prohibition  at  the  Tupelo  box. 

The  evidence  was  insufficient  to  show  that  G.  W.  Bovd,  who  voted 
at  the  Blooming  Grove  box,  was  exempt  from  the  payment  of  poll  tax. 
Boyd  voted  against  prohibition  and  had  not  paid  his  poll  tax.  He 
had  a  leg  broken  and  on  diflFerent  occasions  each  arm  had  been  broken 
and  he  had  lost  one  eye.  This  all  occurred  many  years  ago.  His  leg 
and  arms  are  well  now.  He  was  not  permanently  disabled  within  the 
meaning  of  the  statute.  The  court  erred  in  not  holding  his  vote  il- 
legal and  deducting  the  same  from  the  total  number  of  votes  cast  and 
counted  against  prohibition  at  said  box. 

J.  D.  Bourland  voted  a  pro  ballot  at  the  Barry  box.  Contestees 
plead  that  J.  D.  Botilden  did  not  reside  in  the  Barry  precinct  and 
that  his  vote  was  illegal.  The  court  found  that  John  Boulden  voted 
an  illegal  pro  ballot  at  Barry,  and  deducted  this  vote  from  the  total 
votes  cast  at  that  box  for  prohibition.  This  was  error.  The  poll  list 
did  not  show  that  J.  D.  Boulden  voted  at  this  box.  The  evidence  does 
not  show,  as  held  by  the  trial  court,  that  J.  D.  Bourland  is  sometimes 
called  Boulden.  Boulden  is  not  idem  sonans  with  Bourland.  The 
proof  did  not  correspond  with  the  allegation. 

S.  E.  Ross  voted  against  prohibition  at  ward  4  of  Corsicana.  He 
did  not  live  in  ward  4,  but  in  ward  3.  He  had  lived  in  ward  4,  but 
on  the  1st  of  June  he  rented  a  house  in  ward  3,  and  slept  there.  He 
took-  out  insurance  on  his  furniture  on  June  1  in  ward  3.  He  paid 
his  bill  for  gas  consumed  in  the  month  of  June  at  his  residence  in 
ward  3,  also  a  bill  for  telephone  service  at  such  residence  for  the 
month  of  June.  The  Constitution  requires  all  electors  to  vote  in  the 
precinct  of  their  residence.  (Const.,  art.  6,  sec.  2.)  At  the  time  he 
voted,  June  15,  Boss  lived  in  ward  3.  The  court  erred  in  counting 
this  vote  against  prohibition.      (Gen.  Laws   1905,  p.   522;  Boper  v. 
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Scnrlock,  29  Texas  Civ.  App.,  464;  Cooley's  Const.  Lim.  (7th  ed.), 
754.) 

John  Wooland  had  been  living  in  Dallas  County.  He  came  to  Cor- 
sicana  on  the  11  o'clock  morning  train,  December  15,  1906.  He  reg- 
istered at  the  Malloy  house  and  stayed  there  until  the  next  Sunday 
and  then  went  to  his  uncle's  at  Ee  and  lived  there  until  the  election, 
June  15,  1907.  He  lacked  one  day  of  having  resided  in  the  county  six 
months  next  preceding  the  election.  The  day  of  his  arrival  or  the 
day  of  election  should  be  excluded  in  determining  the  length  of  his 
residence  in  the  county.  His  vote  was  illegal  and  was  cast  against 
prohibition.     It  was  error  to  count  it. 

M.  Thummell  took  a  ticket,  numbered  it  and  deposited  it  in  the 
ballot  box  and  had  his  name  recorded  on  the  poll  list  at  the  Drane 
precinct.  He  was  one  of  the  election  officers.  He  failed  to  scratch 
the  ticket.  The  ballot  box  was  afterward  opened  and  he  took  back 
the  ticket  and  marked  it  so  as  to  make  it  an  anti-prohibition  ticket, 
and  again  deposited  it  in  the  ballot  box.  This  was  error.  After  he 
had  voted  he  could  not  withdraw  or  change  his  ballot.  (10  Am.  & 
Eng.  Enc.  Law,  p.  706  (2d  ed.) ;  Roach  v.  Malotte,  23  Texas  Civ. 
App.,  400.) 

I.  N.  Cunningham  offered  to  vote  at  ward  2  of  Corsicana.  He  was 
not  permitted  to  vote.  He  came  to  Navarro  County  in  March,  1906. 
He  did  not  hold  a  poll  tax  receipt  and  was  not  required  to.  The 
trial  court  held  that  he  was  a  legal  voter  and  should  have  been  al- 
lowed to  vote  and  would  probably  have  voted  for  prohibition.  Cun- 
ningham testified,  and  his  testimony  is  not  controverted,  that  he 
would  have  voted  for  prohibition,  and  the  court  should  have  so  found. 
If  the  right  of  a  voter  to  vote  has  been  denied  to  any  person  duly 
qualified,  it  may  be  shown  in  case  of  a  contest.  And  if  the  number 
of  voters  whose  right  has  been  so  denied  is  large  enough  to  materially 
affect  the  result  it  will  vitiate  the  election.  McCreary  on  Elecs.,  sec. 
527  (4th  ed.). 

Sid  Harper  offered  to  vote  in  the  precinct'  of  his  residence,  was 
denied  the  right  because  he  did  not  hold  a  poll  tax  receipt.  He  be- 
came twenty-one  years  of  age  May  25,  1906,  and  hence  was  not  re- 
quired to  have  paid  a  poll  tax.  He  would  have  voted  for  prohibition, 
and  the  court  should  Have  so  found,  instead  of  finding  he  would 
probably  have  so  voted. 

The  commission  appointed  by  the  court  to  count  the  votes  returned 
to  the  court  two  unnumbered  ballots  from  the  Frost  voting  box. 
There  being  no  pleading  by  the  parties  that  ballots  were  illegal  be- 
cause not  numbered,  the  court  held  that  if  the  election  officers  counted 
these  ballots,  then  the  court  should  count  them,  but  further  held  that 
the  evidence  failed  to  show  that  these  ballots  were  counted  by  the 
election  officers,  the  exact  finding  by  the  court  being  "two  unnumbered 
*pro'  ballots  seem  not  to  have  been  counted  and  I  do  not  count  them." 
The  evidence  did  not  show  that  the  election  officers  failed  to  count 
these  ballots.  On  the  contrary,  the  evidence  fairly  shows  that  they 
were  counted  and  the  court  erred  in  refusing  to  count  them. 

At  ward  1  of  the  city  of  Corsicana  a  vote  signed  by  the  presiding 
officer,  J.  M.  McCammon,  on  the  back  but  not  numbered,  was  voted 
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for  prohibition.  This  ballot  also  had  the  figure  1  on  its  face.  The 
court  refused  appellants'  motion  to  add  this  ballot  to  the  total  num- 
ber of  votes  east  in  favor  of  prohibition  at  that  box  on  the  ground 
that  the  election  oflScers  had  not  counted  it.  There  is  no  evidence 
that  the  election  oflScers  failed  to  count  this  ballot.  On  the  contrary, 
the  presiding  oflScer  testified  that  all  ballots  at  this  box  were  counted, 
except  those  that  were  mutilated  or  scratched  with  a  blue  pencil. 
There  were  mutilated  ballots  reported  from  this  ward.  But  thfcy  were 
in  a  separate  box,  and  this  ballot  was  not  in  this  box.  It  was  not 
mutilated  or  scratched  with  a  blue  pencil.  The  court  erred  in  not 
counting  it  and  adding  it  to  the  total  number  of  votes  cast  for  prohi- 
bition in  that  ward. 

At  the  Kerens  box  a  total  of  370  votes  were  cast.  The  election 
officers  coimted  215  for  prohibition  and  152  against.  Three  ballots, 
Nos.  110  and  118  and  one  unnumbered  ballot,  do  not  seem  to  have 
been  counted.  The  commission  counted  213  for  prohibition  and  150 
against,  and  reported  three  ballots,  Xos.  185,  290  and  325,  to  the 
court  for  its  consideration.  The  court  counted  No.  110  and  118, 
which  the  election  oflScers  and  commission  failed  to  count,  valid  anti 
ballots  and  rejected  the  unnumbered  ballot.  The  court  further  held 
290  a  valid  anti  ballot  and  185  a  valid  pro  ballot,  and  held  325  void 
for  uncertainty.  This  gave  the  antis  three  valid  votes  of  these  un- 
counted votes  and  the  pros  one,  making  a  net  gain  of  two  anti  votes 
over  the  commission's  count.  The  court  held  that  the  antis  had 
made  a  gain  of  three  and  gave  them  a  gain  of  three  in  the  count. 
This  was  error.  They  should  only  be  given  a  gain  of  two  votes.  At 
ward  3  voting  box  in  the  city  of  Corsicana  there  were  297  ^ votes  cast. 
The  commission  counted  145  pro  votes  and  142  anti,  and  returned 
ballot  225  to  the  court.  They  also  returned  nine  ballots  which  the 
election  oflScers  had  not  counted,  because  of  being  marked  with  a 
blue  pencil.  Vote  225  was  held  a  good  anti  vote  and  was  added  to 
the  commission  count,  making  143  anti  votes.  Of  the  nine  votes 
marked  with  blue  pencil  the  court  held  six  valid  pro  votes  and  three 
valid  anti.  These  added  to  the  commission  count  gave  the  pros  151 
votes  and  the  antis  146.  This  accounts  for  all  the  votes  cast — 297. 
This  was  a  total  gain  of  five  votes  for  the  pros.  The  court  only  gave 
them  three.  This  was  error.  They  were  entitled  to  two  more  votes 
than  the  court  gave  them  at  this  box. 

There  was  no  error  in  the  court's  action  in  refusing  to  allow  con- 
testants to  examine  the  numerous  aflSdavits  made  by  persons  who  did 
not  have  their  poll  tax  receipts  with  them  at  the  time  of  voting. 
These  aflSdavits  were  contained  in  the  ballot  boxes  with  the  votes. 
There  was  no  pleading  attacking  these  aflSdavits  as  being  defective 
or  illegal.  Nor  did  the  court  err  in  refusing  to  order  the  ballot  boxes, 
from  those  precincts  in  which  none  of  the  votes  were  challenged, 
opened.  The  court  ordered  the  ballot  boxes  containing  the  votes  al- 
leged to  be  illegal  opened,  and  they  were  opened.  It  is  contended 
that  the  notices  of  election  were  not  posted  by  the  clerk  or  caused  to 
be  posted  by  him.  The  notices  were  posted  with  the  knowledge  and 
consent  of  the  clerk  and  this  was  a  substantial  compliance  with  the 
statute.     Eev.    Stats.,   art.    3387;   Acts   29   Leg.,   chap.    11,   sec.    33. 
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Again,  it  seems  from  the  evidence  the  usual  number  of  voters  par- 
ticipated in  the  election,  and  no  contention  is  made  that  any  elector 
failed  to  vote  for  lack  of  notice.  (Wallis  v.  Williams,  110  S  W., 
787;  Buchanan  v.  Graham,  36  Texas  Civ.  App.,  468;  McCreary  on 
Elections  (4th  ed.),  sec.  178,  et  seq.;  Norman  v.  Thompson,  30  Texas 
Civ.  App.,  537.) 

There  was  no  error  in  overruling  contestants'  motion  to  compel  the 
memjjers  composing  the  organization  of  anti-prohibitionists  of  Navarro 
County  to  make  themselves  parties  and  give  security  for  costs.  The 
proceedings  were  statutory  and  the  parties  required  by  the  statute 
were  made  contestees.  The  statute  does  not  require  the  contestees  to 
give  security  for  costs.  It  follows  from  the  above  remarks  the  judg- 
ment must  be  reversed. 

Appellees  have  cross-assigned  errors  which  we  are  asked  to  consider 
in  the  event  we  reverse  the  judgment  of  the  trial  court.  The  first 
and  thirteenth  cross-assignments  challenge  the  suflBciency  of  the  no- 
tice of  contest  and  service  upon  contestees.  The  suit  was  filed  July  22, 
1907,  and  service  was  had  the  same  day  on  the  county  judge  and  the 
assistant  county  attorney.  C.  L.  Knox,  county  attorney,  was  absent 
from  the  State  of  Texas,  and  could  not  be  served.  On  the  26th  day 
of  July,  1907,  the  county  attorney  having  returned  to  Texas,  accepted 
service.  In  addition  he  was  served  with  citation  bv  the  sheriff.  The 
election  was  Tield  on  June  15,  and  the  Commissioners'  Court  canvassed 
the  returns  and  declared  the  result  on  June  22,  1907.  Thus  it  ap^ 
pears  that  notice  of  the  grounds  of  contest  and  filing  of  suit  was 
served  on  contestees  within  the  thirty  days  provided  by  law.  The 
county  attorney  being  absent  from  the  State  service  on  his  assistant 
at  the  county  attorney's  oflSce  was  sufiicient.  The  court  did  not  err 
in  so  holding  and  in  overruling  contestees'  plea  in  abatement,  under 
which  ruling  this  contention  arises.  (Rev.  Stats.,  arts.  1798,  1800,  1804t 
and  1804u;  Bayner  v.  Forbes,  52  S.  W.,  568;  Kidd  v.  Truett,  28 
Texas  Civ.  App.,  620;  Rev.  Stats.  3397;  Acts  30th  Leg.,  1907,  chap. 
8,  page  447.) 

The  second  and  fourth  cross-assignments  present  the  propositions 
that  the  court  erred  in  refusing  to  sustain  the  contestees'  plea  in 
abatement  to  cause  No.  3084  between  the  same  parties,  because  not  in- 
stituted within  thirty  days  after  the  date  of  declaring  the  result  of 
the  election  by  the  Commissioners'  Court.  This  suit  was  filed  August 
31,  1907.  The  Thirtieth  Legislature  passed  an  Act  amending  article 
3397  of  the  Revised  Statutes,  which  Act  went  into  effect  August  10, 
1907.  (Gen.  Laws  30th  Leg.,  p.  447.)  By  section  2  of  this  Act 
it  is  provided:  "Any  qualified  voter  of  any  county,  justice  precinct 
or  subdivision  of  any  county,  or  any  town  or  'city  within  this  State 
which  has  heretofore  voted  on  local  option  may  contest  said  election 
under  the  provisions  of  this  Act,  and  if  no  contest  is  filed  within  sixty 
days  from  the  taking  effect  of  this  Act,  it  shall  be  conclusively  pre- 
sumed that  said  election  as  held  was  valid  in  all  things  and  binding 
upon  all  courts." 

The  suit  was  filed  within  sixty  days  from  the  date  of  taking  effect 
of  the  Act  and  was  within  time.     This  Act  enlarges  the  field  of  in- 
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quiry  in  contests  of  local  option  elections  and  it  seems  clear  that  the 
object  of  filing  the  second  suit  was  to  secure  the  benefits  of  this  Act. 
Upon  motion  of  contestants  these  suits  were  consolidated.  There 
was  no  error  in  consolidating  them.  The  suits  were  between  the  same 
parties  and  the  subject  matter  of  each  was  the  same.  It  has  been 
repeatedly  held  that  it  is  within  the  discretion  of  the  trial  judge 
whether  suits  shall  be  consolidated  in  such  cases.  It  does  not  appear 
that  contestees  were  injured  by  the  consolidation.  (Young  v  Gray, 
65  Texas,  101;  Harle  v.  Langdon,  60  Texas,  560;  Morris  v.  Wood, 
1  W.  &  W.,  sec.  1311;  Texas  &  Pac.  Ry.  Co.  v.  Hays,  2  W.  &  W., 
sec.  390;  Raymond  v.  Cook,  31  Texas,  382;  Spencer  v.  James,  10 
Texas  Civ.  App.,  332;  Johnson  v.  Luling  Mfg.  Co.,  24  S.  W.,  998.) 

Error  is  assigned  to  the  court's  action  in  holding  that  appellees 
were  not  entitled  to  a  trial  by  jury  and  in  compelling  appellees  to  try 
before  the  court.  The  Constitution  provides  that  "in  the  trial  of  all 
causes  in  the  District  Court  the  plaintiff  or  defendant  shall  upon  ap- 
plication made  in  open  court,  have  the  right  of  trial  by  jury,"  etc. 
(Const.,  art.  3,  sec.  12.)  The  question  then  arises,  is  the  contest  of 
a  local  option  election  a  "cause'*  within  the  meaning  of  this  section 
of  the  Constitution?  In  the  case  of  Odell  v.  Wharton,  87  Texas,  173, 
the  Supreme  Court  held  that  a  contested  election  is  not  a  "civil  suit 
or  cause,"  and  therefore  can  not  be  tried  by  the  proceedings  had  in 
such  cases.  The  statute  under  which  the  contest  is  authorized  does 
not  provide  that  the  same  shall  be  tried  before  a  jury.  The  trial 
does  not  involve  either  personal  or  property  rights  and  is  neither  a 
suit  at  law  or  in  equity,  but  is  a  political  question  to  be  tried  before 
a  special  tribunal  with  limited  powers.  The  court  did  not  err  in 
refusing  contestees  a  trial  by  jury.  As  bearing  on  this  holding  see 
Robinson  v.  Wingate,  36  Texas  Civ.  App.,  68;  7  Ency.  of  Plead.  & 
Prac,  393-4;  Williamson  v.  Lane,  52  Texas,  335;  Calverley  v.  Shank, 
28  Texas  Civ.  App.,  473;  Martin  v.  Mitchell,  32  Texas  Civ.  App.,  387; 
McCreary  on  Elecs.,  4th  ed.,  sec.  454;  Messer  v.  Cross,  26  Texas  Civ. 
App.,  37;  San  Jacinto  Oil  Co.  v.  Culberson,  100  Texas,  462;  Buckler 
V.  Turbeville,  17  Texas  Civ.  App.,  120;  15  Cyc,  394-404;  Gibson  v. 
Templeton,  62  Texas,  655 ;  State  ex  rel.  v.  Owens,  63  Texas,  269 ; 
Sayles'  Texas  Civ.  Prac,  115;  Cockrill  v.  Cox,  65  Texas,  673;  Nor- 
man V.  Thompson,  96  Texas,  253;  Hickman  v.  State,  28  S.  W.,  687; 
Compton  V.  Holmes,  94  Texas,  578. 

Various  cross-assignments  are  grouped  by  appellees  and  the  conten- 
tion is  made  thereunder  that  the  trial  court  erred  in  refusing  to  per- 
mit contestees  to  file  an  amended  answer  during  the  progress  of  the 
trial,  setting  up  additional  alleged  illegal  votes.  The  trial  begun  on 
November  18,  and  wa's  continued  during  the  week  and  was  then  ad- 
journed to  December  9,  on  which  day  contestees  filed  a  motion  to 
amend  their  answer,  naming  other  parties,  and  alleging  the  casting 
and  counting  of  unnumbered  "pro"  ballots.  The  motion  was  denied 
and  the  amendment  was  rejected  as  coming  too  late.  This  matter 
presents  no  reversible  error.  It  is  within  the  sound  discretion  of  the 
trial  court  to  decline  to  permit  amendments  to  the  pleadings  after  an 
announcement  of  ready  for  trial  and  during  its  progress,  and  unless 
an  abuse  of  such  discretion  is  shown  his  ruling  will  not  be  revised. 
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(Rev.  Stat,  art.  1188;  Colorado  Canal  Co.  v.  McFarland,  94  S.  W., 
400;  Texas  &  N.  0.  Ry.  Co.  v.  Goldberg,  68  Texas,  687;  Western  U. 
Tel.  Co.  V.  Bowen,  84-  Texas,  477 ;  Greeley  v.  Carter,  30  S.  W,.  487 ; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Butter,  34  S.  W.,  757;  Walker  v.  Her- 
nandez, 42  Texas  Civ.  App.,  543.)  The  record  does  not  show  any 
abuse  of  discretion.  There  being  no  pleading  on  the  part  of  con- 
testees  that  unnumbered  ballots  had  been  cast  and  counted  for  pro- 
hibition, the  court  did  not  err  in  excluding  testimony  tending  to 
prove  that  fact.  The  testimony  was  not  admissible  under  the  general 
denial  filed  by  appellees. 

We  can  not  consider  tlie  ninth  cross-assignment  because  it  is  too 
general  and  involves  several  distinct  separate  propositions  and  is  not 
followed  by  appropriate  propositions  with  statements  from  the  record 
supporting  the  same. 

It  was  alleged  by  appellants  in  their  pleading  that  each  contestant 
was  a  resident  citizen  and  property  owner  and  qualified  voter  of 
Navarro  County.  No  proof  on  this  was  offered  upon  the  trial  and 
appellees  contend  that  the  appellants  having  failed  to  prove  these 
allegations  tlie  court  erred  in  finding  that  forty-one  illegal  votes  had 
been  cast  and  counted  against  prohibition.  We  do  not  concur  in  this 
contention.  Contestees  did  not  plead  in  abatement  as  to  the  capacity 
of  plaintiffs  to  maintain  the  suit.  Nor  was  it  alleged  by  them  that 
contestants  were  not  resident  citizens  and  qualified  voters  of  Navarro 
County.  The  matter  does  not  seem  to  have  been  called  to  the  atten- 
tion of  the  court  or  any  question  raised  during  the  trial  as  to  appel- 
lees* right  to  maintain  the  suit.  We  are  of  the  opinion  that  the  right 
of  appellants  to  maintain  the  suit  was  waived  by  appellee.  (Rev. 
Stats.,  arts.  1265  and  1269;  Crouch  v.  Posey,  69  S.  W.,  1001;  St. 
Louis  S.  W.  Ry.  Co.  v.  Parks,  40  Texas  Civ.  App.,  480;  Chicago,  R. 
I.  &  G.  Ry.  Co.  V.  Scale,  89  S.  W.,  997;  Willis  v.  Smith,  17  Texas 
Civ.  App.,  554;  Young  v.  Meredith,  38  Texas  Civ.  App.,  69.) 

The  contestants  alleged  in  theix  petition  that  Corsicana  was  a  city 
of  more  than  10,000  inhabitants;  that  the  Legislature  of  the  State 
ascertained  and  so  found,  and  in  1903  granted  it  a  special  charter  as 
is  manifest  by  special  laws  of  the  Twenty-eighth  Legislature,  Special 
Laws,  chapter  28,  page  171.  They  further  alleged  that  persons  ex- 
empt from  payment  of  poll  tax  residing  in  said  city  who  had  failed 
to  procure  exemption  certificates  had  voted  against  prohibition  and 
that  their  votes  were  illegal  by  reason  of  their  having  failed  to  pro- 
cure such  certificates.  The  contestees  specially  excepted  to  these  alle- 
gations on  tlie  ground  that  the  special  charter  was  void  for  the  reason 
the  existing  corporation  had  not  been  dissolved.  As  we  understand 
the  contention,  it  is  that  the  number  of  inhabitants  of  a  city  is  to 
be  ascertained  and  determined  by  the  last  United  States  census,  and 
that  the  census  for  1900  shows  Corsicana  to  contain  less  than  10,000 
inhabitants.  Section  19  of  the  Election  Law  relating  to  the  procure- 
ment of  exemption  certificates  by  persons  exempt  from  the  payment 
of  a  poll  tax  who  resides  in  a  city  of  10,000  inhabitants  or  more,  con- 
tains no  provision  as  to  how  the  number  of  inhabitants  is  to  be  ascer- 
tained. The  Legislature  having  granted  the  city  a  special  charter, 
Vol.  LIII  Civil— 21. 
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which  it  could  not  do  under  the  Constitution  of  the  State  if  the  city 
does  not  contain  more  than  10,000  inhabitants,  must  have  ascertained 
and  determined  the  population  to  be  more  than  10,000  before  grant- 
ing the  charter.  (Const.,  art.  11,  sees.  4  and  5;  Acts  28  Leg.  (1903), 
Sp.  Laws,  chap.  28,  p.  171;  State  v.  Larkin,  90  S.  W.,  916;  Rev. 
Stats.,  art.  581;  Foster  v.  Hare,  26  Texas  Civ.  App.,  177;  State  v. 
Goodwin,  69  Texas,  55;  Ewing  v.  State,  81  Texas,  178;  Word  v. 
Schow,  29  Texas  Civ.  App.,  120;  Muller  v.  Denison,  1  Texas  Civ. 
App.,  296.) 

Section  113  of  the  Election  Law  does  provide  in  substance  that  no 
one  shall  vote  in  a  primary  election  unless  he  has  paid  his  poll  tax  or 
obtained  his  exemption  certificate;  provided  that  the  requirements  as 
to  presentation  of  a  poll  tax  receipt,  certificate  of  exemption  or  affi- 
davit shall  apply  only  to  cities  of  10,000  population  or  more  as  shown 
by  the  last  ifnited  States  census.  This  section  seems  to  apply  only 
to  primary  elections,  and  does  not  attempt  to  prescribe  how  the  ques- 
tion of  population  is  to  be  ascertained  in  procuring  the  certificate 
•  of  exemption  as  required  by  section  19  of  the  statute.  However,  this 
ruling  of  the  court  is  harmless  so  far  as  contestees  are  concerned  in 
view  of  the  court's  holding  sustaining  their  exception  that  this  re- 
quirement of  the  law  was  unconstitutional  and  that  the  failure  of  the 
voter  to  procure  such  certificate  did  not  affect  his  right  to  vote. 

L.  M.  Coates  and  E.  P.  Wallace  resided  in  Corsicana.  They  did 
not  in  person  pay  their  poll  tax,  and  did  not  get  a  poll  tax  receipt 
The  court  properly  held  them  to  be  illegal  voters.  J.  F.  Russell  was 
not  a  legal  voter  and  the  court  did  not  err  in  so  holding.  He  lived  in 
Corsicana,  and  although  subject  to  poll  tax  had  not  paid  the  same. 
Pleas  Buttrell  lived  in  Corsicana  and  h^d  not  paid  a  poll  tax  to  the 
city.  He  was  not  shown  to  be  over  sixty  years  of  age.  The  court 
properly  held  him  to  be  an  illegal  voter.  Tliere  was  no  error  in  hold- 
ing Cap  Dawson  an  illegal  voter.  He  lived  in  Corsicana  and  had  not 
paid  his  city  poll  tax.  Louis  Hashop  voted  at  ward  4  in  C6rsicana 
against  prohibition.  The  court  held  him  to  be  an  illegal  voter  because 
he  was  a  subject  of  the  Kingdom  of  Greece  and  had  not  declared  his 
intention  to  become  an  American  citizen.  The  record  fails  to  support 
this  finding.  The  court  erred  in  holding  the  vote  illegal  and  deduct- 
ing it  from  the  anti-prohibition  votes  at  said  box.  J.  H.  Williams 
lived  in  Blooming  Grove  and  voted  there.  He  had  not  paid  his  poll 
tax  to  that  city  and  the  trial  court  properly  held  his  vote  illegal 

The  appellees  cross-assign  error  to  the  holding  that  Johnnie  Cook, 
Ed  Ewing,  W.  L.  Green,  Henry  Hicks,  J.  W.  Higgins,  Guy  Millorn, 
Lewis  Pevehouse,  Sanford  Scroggins,  Owen  Sheppard  and  Jim  Wil- 
helm  were  illegal  voters  and  deducting  their  votes  from  the  total  num- 
ber of  votes  cast  against  prohibition.  These  voters  did  not  vote  in 
the  precinct  of  their  residence.  This  is  a  Constitution  requirement 
*  and  can  not  be  ignored.  (Const.,  art.  6,  sec.  2;  Gen.  Laws  of  1905, 
sees.  7  and  10,  p.  522;  Cooley's  Const.  Lim.  (7th  ed.),  7M;  Roper 
V.  Scurlock,  29  Texas  Civ.  App.,  464.)  The  fact  that  the  voter  be- 
lieved that  he  lived  in  a  different  precinct  did  not  justify  his  voting 
there.  G.  R.  Rakeshaw  did  not  vote  in  the  precinct  of  his  residence 
and  his  vote  was  illegal. 
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E.  L.  Guthrie  was  a  legal  voter'  and  voted  for  prohibition  at  ward 
3,  Corsicana.    The  court  properly  held  this  vote  legal. 

There  was  no  pleading  by  eontestees  that  B.  A.  Crofford,  who  voted 
for  prohibition  in  Corsicana,  had  failed  to  pay  his  poll  tax  to  that 
city.  It  was  alleged  by  eontestees  that  Crofford  resided  in  Blooming 
Grove  and  had  failed  to  pay  his  poll  tax  to  that  oity.  The  court 
held  that  there  being  no  pleading  that  he  had  failed  to  pay  his  poll 
tax  to  the  city  of  Corsicana,  that  his  vote  was  properly  counted.  The 
holding  was  proper.  The  evidence  must  correspond  with  the  allega- 
tions. 

The  five  majority,  given  by  the  court  to  the  eontestees  should  be 
reduced  to  four  by  reason  of  the  court's  error  in  holding  that  there 
had  been  a  gain  by  the  antis  of  three  votes  at  the  Kerens  box,  instead 
of  two  as  found  by  this  court. 

We  conclude  that  the  following  votes  cast  against  prohibition  were 
illegal  and  should  not  have  been  counted:  J.  C.  Crouch,  J.  C.  Tip- 
ton, J.  C.  Gamer,  W.  B.  Bradle,  W.  Powell,  G.  F.  Oliver,  J.  D. 
Pilkington,  A.  M.  Milligan,  J.  M.  Humphries,  S.  E.  Ross,  John 
Wooland,  M.  Thummell.  That  the  court  should  have  counted  the 
vote  of  J.  D.  Bourland  in  favor  of  prohibition.  That  Louis  Hashop 
was  not  shown  to  be  an  illegal  voter  and  his  vote  should  have  been 
counted  against  prohibition.  This  makes  twelve  illegal  votes  cast 
against  prohibition  and  which  were  improperly  counted  by  the  trial 
court.  To  these  should  be  added  the  J.  D.  Bourland  vote  improperly 
struck  out  by  the  court,  and  the  two  votes  in  favor  of  prohibition 
at  Frost  not  counted  by  the  trial  court,  and  two  at  ward  3,  Corsicana, 
in  favor  of  prohibition  not  counted  by  the  court,*  and  one  vote  at 
ward  1,  making  a  total  gain  by  contestants  of  eighteen  votes,  from 
which  should  be  deducted  the  Louis  Hashop  vote,  leaving  a  net  gain 
of  seventeen  votes  in  favor  of  prohibition.  The  trial  court  found  in 
favor  of  eontestees  by  five  majority,  which  we  hold  should  have  been 
four,  and  deducting  these  four  votes  from  the  seventeen  votes  above 
set  out,  leaves  a  majority  of  thirteen  votes  in  favor  of  prohibition.  It 
follows  that  the  court  erred  in  rendering  judgment  in  favor  of  eon- 
testees and  against  contestants. 

The  judgment  will  be  reversed,  and  it  appearing  that  the  election 
held  in  Navarro  County  on  June  15,  1907,  resulted  in  a  majority  of 
thirteen  votes  in  favor  of  prohibition,  judgment  will  be  here  rendered 
in  favor  of  contestants,  and  such  judgment  will  be  certified  to  the 
Commissioners'  Court  of  Navarro  County. 

Reversed  and  rendered. 

OPINION   ON   REHEARING. 

Appellees  in  their  motion  for  rrfiearing  contend  that  this  court 
erred  in  setting  aside  the  finding  of  the  trial  court  that  Henderson 
Taylor  was  sixty  years  of  age  on  January  1,  1906,  and  not  required 
to  pay  a  poll  tax  and  in  holding  his  vote  illegal  and  deducting  it 
from  the  votes  cast  at  the  Chatfield  box  against  prohibition.  The  evi- 
dence as  to  the  age  of  this  voter  was  conflicting.  The  preponderance 
of  the  testimony  is  to  the  effect  that  he  was  not  sixty  years  of  age 
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is  sufficient  to  show  that  the  latter  had  obtained  jurisdiction  of  the  case  on 
appeaL  . 

5.— Costs — ^Appeal  from  Jnstlee  Conrt — Statutes. 

Where  judgment  in  Justice  Court  was  for  the  defendant,  and  on^  appeal 
to  the  County  Court  the  plaintiff  had  judgment,  but  it  conclusively  appeared 
that  he  purposely  so  shaped  the  trial  of  his  case  in  the  former  court  that 
judgment  could  not  be  rendered  in  his  favor  witli  a  view  of  appealing  the  case 
to  the  County  Court  and  there  casting  the  entire  costs  upon  the  defendant, 
the  latter  was  entitled,  as  a  matter  of  law,  to  have  the  costs  incurred  in  the. 
County  Court  taxed  against  the  plaintiff.     Revised  Statutes,  arts.  1436,  1438. 

Appeal  from  the  County  Court  of  Rains  County.  Tried  below  before 
Hon.  W.  H.  Clendenin. 

Coke,  Miller  &  Coke  and  J5.  M,  McMahan,  for  appellant. 

0.  H.  Rhodes  and  W,  W.  Berzette,  for  appellee. — The  party  losing 
on  the  trial  of  any  cause  shall  pay  the  cost  unless.,  otherwise  ordered 
by  the  court.  See  Sayles'  Civ.  Stats.,  art.  1436.  The  awarding  of  the 
cost  by  the  trial  court  is  discretionary  and  will  not  be  disturbed  by  the 
Court  of  Appeals  unless  it  clearly  appears  that  this  power  has  been 
abused.  Jones  v.  Ford,  60  Texas,  127;  Cox  v.  Patton,  66  S.  W.,  67; 
Texas  Pacific  B.  R.  Co.  v.  Davis,  66  S.  W.,  598;  Moore  v.  Rogers,  100 
Texas,  361. 

TALBOT,  Associate  Justice. — This  is  an  appeal  from  an  order 
and  judgment  overruling  a  motion,  made  by  the  appellant  in  the  above 
cause  in  the  County  Court,,  to  have  the  costs  of  the  suit,  rendered  in 
that  court,  taxed  against  the  appellee.  The  suit  originated  in  the 
Justice  Court,  and  was  brought  by  the  appellee  as  the  next. friend 
of  Florence  Milliron  to  recover  damages  alleged  to  have  been  sustained 
by  her  on  account  of  delay  and  exposure  while  a  passenger  on  one  of  the 
appellant's  trains.  From  a  judgment  rendered  in  the  Justice  Court 
against  the  plaintiflF,  appellee  in  this  court,  that  he  take  nothing  by 
his  suit,  and  that  the  defendant  recover  costs,  the  plaintiff  Milliron 
appealed  the  case  to  the  County  Court.  In  the  County  Court  a  trial 
was  had  and  resulted  in  a  judgment  in  favor  of  the  plaintiff  Milliron 
for  the  sum  of  forty  dollars.  Before  the  entry  of  this  judgment  the 
appellant  railway  company  filed  a  motion  to  tax  the  costs  of  the  County 
Court  against  the  appellee.  It  was  alleged  in  this  action  that  when 
the  case  was  called  in  the  Justice  Court,  and  before  the  trial  began, 
the  defendant,  appellant  here,  filed  its  answer  in  writing,  admitting  that 
it  was  liable,  and  that  plaintiif  was  entitled  to  recover  a  sufficient 
amount  to  compensate  Florence  Milliron  for  the  damages  she  had  sus- 
tained ;  that  neither  the  plaintiff,  L.  N.  B.  Milliron,  nor  Florence  Mill- 
iron,  for  whom  he  sued,  attended  the  trial  in  the  Justice  Court,  but 
were  represented  by  attorneys;  that  after  plaintiff's  attorney  announced 
ready  for  trial  the  defendant  made  an  application  for  a  continuance 
of  the  cause  for  the  want  of  the  testimony  of  plaintiff  and  the  said 
Florence  Milliron,  the  alleged  injured  party,  stating  that  by  said  wit- 
nesses the  defendant  could  prove  the  amount  of  damages  sustained  by 
the  said  Florence  Milliron,  and  that  defendant  did  not  know  of  any 
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other  person  by  whom  it  could  prove  such  damages;  that  said  applica- 
tion for  a  continuance  was  resisted  by  the  plaintiff  on  the  ground  that 
the  defendant  had  not  caused  said  witnesses  to  be  subpoenaed  and  no 
diligence  had  been  used  to  secure  their  testimony;  that  thereupon  the 
justice  of  the  peace  overruled  said  application  for  a  continuance  and 
the  cause  proceeded  to  trial;  that  upon  said  trial  plaintiff's  attorneys 
introduced  but  two  witnesses,  M.  h.  Allen  and  E.  B.  Adams,  each  of 
whom  testified  that  he  was  not  on  the  train  alleged  to  have  been  de- 
hyed  or  at  the  places  where  the  injuries  complained'  of  were  alleged 
to  have  been  sustained,  and  knew  nothing  of  the  injury  suffered  by 
plaintiff  or  the  cause  thereof;  that  he  knew  nothing  whatever  about 
the  case,  and  that  the  plaintiff  upon  this  testimony  rested  his  case. 
It  was  further  alleged  that  after  the  introduction  of  the  witnesses 
Allen  and  Adams,  the  defendant  having  offered  no  testimony,  the 
plaintiff's  attorney  stated  to  the  court  that,  notwithstanding  defend- 
ant's admission  of  plaintiff's  right  to  recover,  it  was  the  duty  of  the 
court  to  render  judgment  upon  the  evidence  introduced  alone,  and 
not  upon  defendant's  admission,  and  that  it  was  the  duty  of  the  court 
to  disregard  defendant's  admission,  and  that  under  the  evidence  he 
could  not  render  any  other  judgment  than  a  judgment  for  the  de- 
fendant and  against  the  plaintiff  for  costs;  that  thereupon  the  justice 
of  the  peace  rendered  judgment  that  plaintiff  take  nothing  and  that 
the  defendant  recover  all  costs  of  suit.  The  motion  further  alleged 
that  the  case  would  have  been  fully  tried  and  finally  determined  in 
the  Justice  Court  if  plaintiff's  attorneys  had  not  prevented  such  a  re- 
sult; that  the  plaintiff  caused  twenty  witnesses  to  be  subpoenaed  to 
appear  and  testify  in  this  cause  in  the  County  Court,  and  placed  but 
two  of  them  on  the  witness  stand;  that  up  to  the  filing  of  this  motion 
to  tax  the  costs  in  the  County  Court  against  the  plaintiff,  the  witness 
fees  claimed  in  this  cause  aggregated  the  sum  of  $119.98,  and  that 
other  of  said  witnesses  would,  as  prescribed  by  law,  claim  their  witness 
fees,  thereby  augmenting  the  amount  to  a  much  greater  sum.  After 
hearing  the  evidence  introduced  on  this  motion  the  County  Court  over- 
ruled the  same  and  entered  judgment  in  favor  of  the  plaintiff  against 
the  defendant  on  the  cause  of  action  set  up  in  the  main  suit  for  $40 
and  for  all  costs  inoirred. 

The  appellant  did  not  appeal  from  the  judgment  against  it  for  the 
$40,  but  has  appealed  alone  from  the  order  and  judgment  overruling 
its  motion  to  have  the  costs  taxed  against  the  plaintiff.  Appellee  has 
filed  a  motion  to  dismiss  the  appeal  upon  the  following  grounds:  (1) 
because  appellant  failed  to  file  in  the  lower  court  a  copy  of  his  brief 
five  days  before  filing  the  transcript  in  this  court,  as  required  by 
article  1417  of  the  Revised  Statutes;  (2)  because  the  suit  was  origin- 
ally filed  in  the  Justice  Court  for  the  recovery  of  one  hundred  dol- 
lars and  the  amount  of  the  demand  was  not  increased  in  the  County 
Court,  hence  this  court  is  without  jurisdiction;  (3)  because  there  is 
nothing  in  the  record  to  show  that  the  County  Court  ever  acquired 
jurisdiction  in  this  case.  We  are  of  the  opinion  that  neither  of  the 
grounds  stated  requires  a  dismissal  of  .the  appeal.  The  appellant,  in 
reply  to  the  motion  to  dismiss,  has  shown  to  this  court  a  good  and 
satisfactory  excuse  for  not  filing  its  brief  in  the  County  Court  as  re- 


328  Texas  Civij-  Appeals  Reports,  Vol.  53.        [January, 

quired  by  the  article  of  the  statute  referred  to,  and  as  stated,  appel- 
lant did  not  appeal  from  the  judgment  rendered  against  it  in  the 
main  suit,  but  from  the  court's  order  and  judgment  overruling  its 
motion  to  tax  the  costs  of  the  County  Court  against  appellee,  and  the 
record  shows  said  costs  to  be  more  than  two  hundred  dollars.  With 
respect  to  the  third  ground  of  the  motion,  we  may  say  that  the  record 
shows  that  the  County  Court  had  acquired  jurisdiction  of  the  suit  by 
appeal  from  the  Justice  Court.  The  statement  of  facts  shows  that  a 
transcript  of  the  proceedings  had  and  judgment  rendered  in  the  Jus- 
tice Court  was  filed  in  the  County  Court.  This  was  sufficient  to  show 
in  this  case  that  the  County  Court  had  obtained  jurisdiction  of  the 
case  by  appeal  from  the  Justice  Court,  and  it  was  not  necessary  that 
the  transcript  from  the  Justice  Court  should  be  otherwise  embodied 
in  the  transcript  to  this  court.  (Bledsoe  v.  Gulf,  C.  &  S.  P.  Ry.  Co., 
6  Texas  Civ.  App.,  280.)  The  appeal  having  been  prosecuted  by  the 
plaintiff  from  the  Justice  Court,  he  was  not  required  to  give  in  that 
court  notice  of  appeal  or  to  file  an  appeal  bond.  In  such  case  he 
could  prosecute  his  appeal  by  simply  requesting  the  justice  of  the 
peace  to  make  out  the  transcript  required  by  article  1673,  Revised 
Statutes  1895,  and  transmit  it  with  the  original  papers  in  the  case  to 
the  clerk  of  the  County  Court.  Such  request,  where  no  appeal  bond 
is  required  as  in  this  case,  perfected  the  appeal,  and  the  County  Court 
obtained  jurisdiction  when  the  transcript  and '  original  papers  were 
filed  in  that  court.  (Edwards  v.  Morton,  92  Texas,  152.)  The  motion 
to  dismiss  the  appeal  is  overruled. 

By  its  assignments  of  error  appellant  contends,  in  effect,  that  the 
undisputed  evidence  shows  that  the  plaintiff  did  not  desire  a  judgment 
in  his  favor  in  the  Justice  Court,  and  not  only  intentionally  failed  to 
have  witnesses  present  by  whom  his  cause  of  action  could  be  estab- 
lished, but  by  the  resistance  of  appellant's  application  to  postpone  the 
case  in  the  Justice  Court  after  liability  on  its  part  had  been  admitted, 
but  not  the  amount  of  damages,  in  order  to  secure  witnesses  by  whom 
the  amount  of  damages  sustained  could  be  shown,  prevented,  in  ac- 
cordance with  the  purpose  and  scheme  of  himself  and  his  attorneys,  a 
development  of  the  facts  of  the  case  and  placed  the  justice  of  the  peace 
in  such  a  position  he  could  not  render  a  judgment  for  plaintiff  in  any 
amount.  We  are  of  the  opinion  that  the  undisputed  evidence  sustains 
this  contention.  The  record  shows  without  dispute  that  the  only  two 
witnesses,  Allen  and  Adams,  introduced  by  the  plaintitf  in  the  Justice 
Court,  knew  absolutely  nothing  about  the  facts  of  the  case,  and  that 
his  attorneys  must  have  been  aware  of  the  same  before  announcing 
ready  for  trial.  The  justice  of  the  peace  who  tried  the  case  testified 
that  Allen  and  Adams  were  the  only  witnesses  who  testified  in  his 
court;  that  defendant's  attornevs  admitted  liabilitv,  but  would  not 
admit  that  defendant  was  liable  for  any  specific  amount;  that  it  was 
his  recollection  that  plaintiff's  counsel,  Mr.  Berzett,  informed  him  be- 
fore judgment  was  rendered  that  he  did  not  want  a  judgment  for 
plaintiff;  that  he  was  not  asking  for  any  judgment;  "that  it  wns  up 
to  me  to  render  judgment  on  the  facts  in  the  case."  W.  W.  Berzett, 
one  of  the  attorneys  for  plaintiff,  testified:  "I  told  the  court  I  re- 
sisted the  continuance  applied  for  by  defendant  because  they  hadn't 
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had  a  subpoena  issued  for  the  witness.  .  .  .  After  the  defendant 
filed  its  admission  of  liability  I  told  the  court  it  was  his  duty^  I 
thought^  to  render  his  judgment  on  the  testimony  introduced.  In 
that  case  I  did  not  at  any  time  ask  him  not  to  render  judgment  in 
favor  of  the  plaintiff.  ...  I  don't  remember  whether,  in  connec- 
tion with  my  statement  about  the  continuance,  I  stated  that  I  didn't 
expect  to  offer  a  witness  that  would  make  out  a  case  for  the  plaintiff. 
I  might  have  said  that.  I  think  I  said  to  the  court  that  the  defend- 
ant could  not  make  out  a  case  for  the  plaintiff;  that  they  stood  there 
to  rebut  plaintiff's  case,  and  witnesses  would  have  to  be  introduced 
before  the  testimony  would  be  material  in  the  case,  and  that  the  de- 
fendant could  not  offer  the  witnesses  if  they  had  been  there,  except 
for  rebuttal.  We  offered  the  witnesses  M.  L.  Allen  and  Dr.  E.  B. 
Adams.  I  had  not  talked  with  them  about  the  case  before  I  put  them 
on  the  stand;  I  was  pretty  certain  they  knew  nothing  about  the  case. 
I  did  not  try  to  make  out  a  case.  ...  I  heard  him  (Mr.  Rhodes, 
his  associate  counsel)  state  to  the  court  several  times  that  he  thought 
it  his  duty  to  render  his  judgment  on  the  evidence  in  the  case.  I 
don't  think  he  said  in  that  case  that  it  was  the  court's  duty  to  render 
judgment  for  the  defendant.  I  think  he  said  he  thought  the  only 
judgment  that  could  be  rendered  under  the  evidence  was  judgment 
against  the  defendant  for  plaintiff  for  costs."  0.  H.  Rhodes  testified: 
"I  did  not  ask  the  court  to  render  judgment  for  the  phintiff  and  did 
not  tell  the  justice  of  the  peace  he  could  not  consider  the  admissions 
of  the  defendant.  It  is  my  opinion  that  the  witnesses  testified  to 
nothing  that  would  make  a  case  for  the  plaintiff."  It  was  further 
shown  that  the  plaintiff,  Milliron,  had  twenty-two  witnesses  summoned 
to  appear  and  testify  in  the  case  in  the  County  Court;  that  only  two 
of  said  witnesses  were  placed  on  the  witness  stand,  and  the  record 
shows  that  the  witness  fees  claimed  and  proved  up.  in  that  court  by 
plaintiff's  witnesses  alone  aggregate  the  sum  of  $215.66. 

We  have  not  attempted  to  quote  all  the  evidence.  The  foregoing, 
however,  is,  in  brief^  the  material  testimony  offered  in  support  of  ap- 
pellant's motion.  The  question  then  is,  should  the  County  Court, 
under  the  facts  and  circumstances  shown,  have  taxed  the  costs  of  the 
County  Court  as  prayed  for  against  the  appellee  Milliron?  We  think 
so.  The  Justice  Court  had  original  jurisdiction  of  the  amount  in  con- 
troversy, and  it  was  the  plaintiff's  duty  to  so  prepare  for  and  conduct 
the  trial  of  his  case  in  thtit  court  that  the  respective  rights  of  the 
parties  thereto  might  be  fairly  determined  and  finally  adjudicated  in 
that  court.  It  is  true,  the  right  of  appeal  to  the  County  Court  is 
given  to  either  party  dissatisfied  with  the  judgmexit  of  the  justice  of 
the  peace  when  the  amount  in  controversy  or  judgment  rendered  ex- 
ceeds twenty  dollars,  but  it  was  not  contemplated  by  the  law-making 
power  in  according  such  right  that  a  plaintiff  could  evade  the  policy. 
of  the  law  to  end  litigation  involving  small  amounts  in  the  Justice 
Court,  and  avoid  further  costs,  by  filing  his  suit  in  that  court  and  then 
defeat  by  his  own  wrongful  conduct  a  full  and^  fair  trial  of  the  same 
to  the  end  that  the  jurisdiction  of  the  Appellate  Court  might  be  in- 
voked in  the  first  instance  to  try  the  cause  on  its  merits.  Such  a  pro- 
cedure should  not  be  tolerated.     For  if  a  trial  in  the  Justice  Court 
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can  be  thus  evaded  and  a  defendant's  right  to  pay  off  such  judgment 
as  may  be  rendered  against  him  in  that  court  on  the  facts  and  thereby 
end  the  litigation  and  save  the  costs  of  an  appeal,  be  denied  him,  the 
Justice  Court  might  as  well  be  abolished  and  its  jurisdiction  conferred 
upon  the  County  Court.  The  appellee,  by  article  1436,  Revised 'Stat- 
utes 1895,  was  entitled  to  recover  the  costs  incurred  in  the  County 
Court,  but  that  court,  for  good  cause  stated  on. its  record,  was  author- 
ized by  article  1438  of  said  statutes  to  adjudge  said  costs  against  him. 
In  the  case  of  Texas  &  Pacific  Railway  Company  v.  Wheeler,  99  Texas, 
428,  the  Supreme  Court  of  this  State  held,  on  certified  questions  from 
this  court,  that  where  the  plaintiff  in  the  Justice  Court  sued  for  $180 
dapiages  sustained  on  account  of  the  killing  by  one  of  the  railway 
company's  locomotives  and  trains  of  two  of  his  cows  and  the  injury 
of  another,  and  introduced  his  testimony  which  showed  without  con- 
tradiction that  he  was  entitled  to  recover,  if  at  all,  the  full  amount 
claimed,  but  that  he  asked  the  court  notwithstanding  such  evidence 
to  render  judgment  in  his 'favor  for  only  $110,  which  was  done,  and 
he  then  appealed  the  case  to  the  County  Court,  that  the  defendant, 
upon  motion  made  for  that  purpose,  was  entitled  as  a  matter  of  law 
to  have  the  costs  of  the  County  Court  adjildged  against  Wheeler.  See 
also  Railway  v.  Wheeler,  41  Texas  Civ.  App.,  539.  That  the  plaintiff  in 
this  case  purposely  so  shaped  the  trial  of  his  case  in  the  Justice  Court 
that  judgment  could  not  be  rendered  in  his  favor,  with  a  view  of  appeal- 
ing the  case  to  the  County  Court  and  there  casting  the  entire  costs  upon 
the  defendant,  is  placed  beyond  controversy,  we  think,  by  the  facts. 
So  conclusively  does  the  evidence  establish  tlxis  to  have  been  the  pur- 
pose of  the  plaintiff  that  "reasonable  minds  could  not  differ  as  to  the 
conclusion  to  be  drawn  from  it."  We  conclude  that,  for  reasons  simi- 
lar to  those  upon  which  the  court's  decision  was  based,  in  Railway  v. 
Wheeler,  supra,  tlie  appellant  here  was  entitled  as  a  matter  of  law  to 
have  all  the  costs  incurred  in  the  County  Court  of  Rains  County  in 
this  case  taxed  against  the  appellee.  Therefore,  the  judgment  of  the 
court  below  denying  such  relief  is  reversed  and  judgment  will  be  here 
rendered  taxing  said  costs  against  the  appellee. 

Reversed  and  rendered. 


C.  J.  Stewart  v.  B.  H.  Lattneb. 

Decided  January  16,  1909. 

1. — ^Vsury — ^Act  Construed. 

The  effect  of  the  Act  of  April  18,  1907  (Gen.  Laws,  1907,  p.  277),  amend- 
ing art.  3106,  Rev.  Stats.,  concerning  the  penalty  for  usury,  was  to  enlarge 
the  statute  in  respect  to  the  venue  of  suits  brought  under  it  and  to  limit  the 
amount  of  the  recovery  to  double  the  amount  of  the  usurious  interest  paid, 
instead  of  permitting  a  recovery  of  double  the  amount  of  all  interest  paid. 

2. — ^Pending  Suit — ^Repeal  of  Statute— Effect. 

When  a  statute  giving  a  special  remedy  is  repealed  without  a  saving  clause 
in  favor  of  suits  pending  thereunder,  the  general  rule  is  that  all  such  suits 
must  stop  where  the  repeal  finds  them.  This  is  especially  true  in  actions  to 
recover  forfeitures  and  penalties  given  by  statute,  as  in  actions  to  recover  the 
statutory  penalty  for  usurious  in&rest. 
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3. — Same— Usury — Statute  Construed. 

It  was  obviously  the  intention  of  the  amendatory  Act  of  1007  by  the  use 
of  the  vord  "hereafter"  to  make  the  Act  purely  prospective  and  thereby  save 
pending  suits  or  causes  of  action  for  usurious  interest.  Article  3106,  Rev. 
Stats.,  is  repealed  by  implication  only  to  the  extent  of  the  changes  made  by 
the  amendment.  Hence  it  was  error  for  the  trial. court  to  dismiss,  after  the 
passage  of  said  Act,  a  suit  pending  under  art.  3106  for  the  recovery  of  the 
penalty  for  receiving  usurious  interest  prior  to  the  time  said  Act  took  effect. 

4. — ^Repeal — Statute  Construed. 

Intimated,  that  section  6  of  the  final  title  of  the  Rev.  Stats,  has  reference 
only  to  the  intention  of  the  Legislature  in  adopting  the  then  body  of  the  Re- 
vised Statutes  and  did  not  and  could  not  include  future  repeals  by  subsequent 
Legislatures. 

Appeal  from  the  County  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  E.  B.  Ritchie. 

Wm.  U.  Clarh,  for  appellant. — The  Usury  Act  of  1907,  which  be- 
came a  law  on  July  11,  1907,  does  not  affect  contracts  or  suits  thereon 
under  article  3106,  like  Appellant^  where  usurious  interest  was 
charged  and  collected  before  said  Act  of  1907  took  effect,  as,  other- 
wise, the  Act  of  1907  would  be  in  violation  of  the  Constitution  of 
Texas,  prohibiting  retroactive  laws  impairing  vested  rights.  Consti- 
tution of  Texas,  art.  1,  sec.  16;  Sayles'  Rev.  Stat.,  "Final  l^tle,^^  sec. 
6;  Mellinger  v.  City  of  Houston,  68  Texas,  37;  Capps  v.  Garvey 
(Texas),  41  S.  W.,  379;  De  Cordova  v.  Citv  of  Galveston,  4  Texas, 
470 ;  Sherwood  v.  Fleming,  25  Texas  Sup.,  408,  428. 

Penix  &  Banspot,  for  appellee. — A  penal  action  can  not  be  main- 
tained after  the.  repeal  of  the  statute  creating  the  penalty  sought  to  be 
recovered.  The  statute  under  which  this  action  is  brought  having 
been  repealed  on  July  11,  1907,  the  cause  of  action  abated.  26  Am. 
&  Eng.  Ency.  of  Law,  753-54;  Etter  v.  Missouri  Pac.  Ry.  Co.,  2 
Texas  App.  Civ.  Cases,  sees.  58  to  62;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Lott,  2  Texas  App.  Civ.  Cases,  sec.  63,  14  U!  S.  Law  Ed.,  210; 
Jessee  v.  De  Shong,  105  S.  W.,  1011. 

SPEER,  AsfiOCiATE  Justice. — Appellant  instituted  this  suit  against 
appellee  to  recover  the  sum  of  four  hundred  and  fifty  dollars  and 
forty-six  cents  under  article  3106  of  the  Revised  Statutes  as  for  usury 
paid.  The  suit  was  instituted  December  16,  1907,  but  the  petition 
showed  that  the  usurious  interest  had  been  paid  on  July  3,  1907.  The 
trial  court  sustained  a  general  demurrer  to  the  petition,  from  which 
judgment  this  appeal  is  prosecuted. 

Opinion, — By  an  Act  of  the  Thirtieth  Legislature,  approved  April 
18,  1907,  article  3106  of  the  Revised  Statutes  was  amended  so  as  to 
read  as  follows:  ''If  usurious  interest  shall  hereafter  be  received  or 
collected  upon  any  contract,  either  written  or  verbal,  the  person  or 
persons  paying  same  or  their  legal  representatives  may,  by  action  of 
debt  instituted  in  any  court  having  jurisdiction  thereof  in  the  county 
of  the  defendant's  residence  or  in  the  county  where  such  usurious  in- 
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terest  shall  have  been  received  or  collected  or  where  said  contract  has 
been  entered  into  or  where  parties  paying  same  resided  when  such 
contract  was  made,  within  two  years  after  such  payment  recover  from 
the  person,  firm  or  corporation  receiving  the  same  double  the  amount 
of  such  usurious  interest  so  received  and  collected.*'  The  effect  of  the 
amendment  was  to  enlarge  the  statute  in  respect  to  the  venue  of  suits 
brought  under  it,  but  otherwise  to  limit  the  amount  of  the  recovery 
to  double  the  amount  of  the  usurious  interest  paid,  instead  of  permit- 
ting a  recovery  of  double  the  amount  of  all  interest  paid,  as  was  al- 
lowed under  the  amended  article. 

This  Act  took  effect  ninety  days  after  the  adjournment  of  the  I-iCgis- 
lature,  and  therefore  was  not  in  effect  at  the  time  appellant  paid  the 
usurious  interest  to  appellee,  although  it  had  been  in  effect  several 
months  before  the  suit  was  actually  filed.  The  law  appears  to  be  well 
settled  that  if  a  statute  giving  a  special  remedy  is  repealed  without  a 
saving  clause  in  favor  of  pending  suits,  all  suits  thereunder  must  stop 
where  the  repeal  finds  them.  (Jessee  v.  De  Shong,  105  S.  W.,  1011; 
Etter  V.  Missouri  Pac.  By.  Co.,  2  App.  Civ.  Cases,  sec.  60;  Gulf,  C.  & 
S.  F.  By.  Co.  V.  Lott,  2  App.  Civ.  Cases,  sec.  63;  Ewell  v.  Daggs,  108 
U.  S.,  143,  27  Law  Ed.,  682;  Parmelee  v.  Lawrence,  48  111.,  331; 
Woolley  V.  Alexander,  99  111.,  188;  McAdoo  v.  Smith,  64  Tenn.  (5 
Baxt),  695;  State,  use  of  Nevada  Co.,  v.  Hicks,  3  S.  W.,  524.)  This 
has  especially  been  held  to  be  the  rule  in  actions  to  recover  forfeitures 
and  penalties  given  by  statute,  and  some  of  the  rulings  above  cited 
were  made  in  usury  cases.  Such  holdings  are  not  considered  to  be  in 
violation  of  constitutional  inhibitions  against  retroactive  laws  affect- 
ing vested  rights.  All  this  may,  and  we  think  should,  be  conceded, 
and  it  is  even  unnecessary  for  us  to  determine  whether  the  peculiar 
wording  of  our  statute  giving  the  cause  of  action  not  .only  to  the  per- 
son paying  the  usury,  but  to  his  ^^egal  representative"  as  well,  and 
prescribing  that  the  same  may  be  recovered  by  "action  of  debt,"  should 
work  a  difference  in  the  result  as  to  the  effect  of  a  repeal  of  the  stat- 
ute. The  amendatory  Act  of  1907  denounces  a  penalty  for  usurious 
interest  'Thereafter"  received  or  collected,  and  does  not  affect  to  deal 
with  past  offenses.  Necessarily,  of  course,  the  old  statute  is  repealed 
insofar  as  Jt  is  inconsistent  with  the  new,  but  no  further.  Now,  it  was 
obviously  the  intention  of  the  Legislature  by  the  ua^^  of  the  word 
'Tiereafter"  to  make  the  Act  purely  prospective,  and  thereby  to  save 
pending  suits  or  causes  of  action.  .  It  will  be  observed  that  article 
3106  of  the  Bevised  Statutes  is  not  expressly  repealed,  but  at  most 
the  repeal  is  by  implication  to  the  extent  of  the-  change  made  by  the 
amendment,  which,  as  we  have  seen,  operates  only  as  to  payments  of 
usurv  after  the  amendment  became  effective.  (Mongeon  v.  People, 
55  N.  Y.,  613;  State  v.  Hicks  (Ark.),  3  S.  W.,  524.)  So  that  it 
follows  from  these  considerations  that  article  3106  has  not  been  re- 
pealed by  the  amendatory  Act  of  1907  as  to  offenses  committed  prior 
to  the  time  when  that  Act  took  effect,  and  the  court  .erred  in  sus- 
taining a  demurrer  to  appellant's  petition  upon  this  theory. 

Appellant  insists  that  section  6  of  the  final  title  of  the  Bevised 
Statutes  operates  to  save  his  cause  of  action,  but  it  is  unnecessary  for 
us  to  decide  that  question,  and  some  of  us  at  least  are  inclined  to  the 
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view  that  that  section  had  referenoe  only  to  the  intention  of  the  Legis- 
lature in  adopting  the  then  body  of  the  Bevised  Statutes^  and  did  not 
and  could  not  include  future  repeals  by  subsequent  Legislatures.  See 
the  last  two  cases  cited. 

For  the  error  of  the  court  discussed,  the  judgment  is  reversed  and 
the  cause  remanded  for  trial. 

Reversed  and  remanded. 


L.  E.  Starkey  v.  Western  Union  Telegraph  Company* 

Decided  January  18,  1009. 

l.<r-Telegrapli  Company — OflLoe  Honrs. 

A  telegraph  company  owes  no  duty  to  the  public  to  accept  for  transmission 
or  to  make  delivery  of  telegrams  tendered  after  the  offices  at  initial  point  and 
destination  are  closed  at  night  under  a  reasonable  rule  as  to  office  hours. 

2. — Same— Contract — ^Pleading. 

Where  a  message  was  delivered  to  a  telegraph  company  after  office  hours, 
and  in  a  suit  to  recover  for  failure  to  transmit  and  deliver  the  sender  alleged 
that  a  special  contract  was  made  with  the  agent  to  promptly  convey  and  de- 
liver it  at  once,  and  that  defendant  company  promised  to  convey  and  deliver 
within  a  reasonable  time,  and  that  a  reasonable  time  under  the  circumstances 
was  only  an  immediate  and  very  prompt  delivery,  the  right  to  recover  was. 
i)roperly  restricted  to  a  breach  of  the  special  contract  for  immediate  transmission 
ana  delivery. 

S. — Appeal — ^Brieli — Statements  under  Assignments. 

Grouped  assignments  of  error  not  followed  by  any  statements  will  not  be 
considered. 

4. — Same — Objectidns  to  Eyidence. 

Assignments  of  error  based  on  the  action  of  the  court  in  sustaining  ob- 
jections to  certain  answers  in  a  deposition,  setting  out  the  interrogatories  but 
failing  to  set  out  the  answers  or  refer  to  bills  of  exception,  cannot  be  considered. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

A.  C.  Van  Velzer,  for  appellant. 

Hume,  Robinson  &  Hume,  for  appellee. 

McMEANS,  Associate  Justice. — Appellant,  L.  E.  Starkey,  brought 
this  suit  against  the  appellee.  Western  Union  Telegraph  Company,  for 
damages  for  failure  to  make  delivery  of  a  telegraphic  message  ad- 
•  dressed  to  a  physician  announcing  the  serious  illness  of  his  wife  and 
requesting  the  physician  to  come  at  once.  He  alleged,  in  substance, 
on  the  23d  day  of  March,  while  residing  near  the  village  of  Sheldon, 
he,  through  his  agent,  James  Cromer,  about  7  o'clock  p.  m.,  delivered 
to  defendant  for  transmission  and  delivery  to  Doctor  Cutler,  residing 
at  Crosby,  six  miles  distant,  a  message  in  substance  as  follows: 
"Please  come  at  once.  My  wife  is  getting  worse."  That  defendant's 
agent  was  then  notified  that  plaintiff's  wife  was  extremely  ill,  and 
that   'T'pon  the  delivery  of  said   message   to  defendant's  agent  at 
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Sheldon  for  said  purpose^  the  defendant  promised  to  convey  and  de- 
liver said  message  to  Dr.  Culter,  at  Crosby,  within  a  reasonable  time 
thereafter;  .  .  .  and  plaintiff  says  that  a  reasonable  time  for  such 
delivery,  under  the  circumstances,  was  only  an  immediate  and  very 
prompt  delivery  thereof  to  Dr.  Culter  at  Crosby,  as  the  purpose  of  said 
message,  as  known  to  defendant  and  its  said  agent,  was  to  obtain 
medical  treatment  for  plaintiff^s  wife  just  as  soon  as  possible,  of  whioh 
medical  treatment  plaintiff's  wife  was  then  in  urgent  and  sore  need, 
as  defendant  and  its  agent  and  servant  then  well  knew.  And  defend- 
ant, by  said  agent,  then  and  there  undertook  and  promised  the  mes- 
senger and  employe  of  plaintiff  and  promised  plaintiff  that  defendant 
would  transmit,  convey  and  deliver  said  message  to  Dr.  Culter,  at 
Crosby,  immediately  after  he  received  the  same  at  Sheldon  from  plain- 
tiff's messenger,  James  Cromer;"  that  defendant  failed  to  deliver  the 
telegram  to  the  physician  notwithstanding  by  the  exercise  of  reason- 
able diligence  upon  its  part  it  could  have  done  so,  and  that  had  said 
message  been  delivered  the  physician  could  and  would  have  attended 
plaintiff's  wife  and  given  her  necessary  and  proper  medical  attention; 
that  plaintiff's  wife  was  suffering  intensely  at  the  time  the  message  was 
delivered  to  defendant's  agent  for  transmission,  and  continued  to  suf- 
fer until  her  death,  which  occurred  during  the  night.  He  also  alleged 
facts  to  show  his  damages  in  the  way  of  mental  anguish,  and  the  pa}^- 
ment  of  twenty-five  cents  for  sending  the  message. 

By  supplemental  petition  he  further  alleged  that  "If  it  should  ap- 
pear upon  the  trial  of  the  cause  that  at  the  time  said  message  was  re- 
ceived at  Crosby  it  had  no  employe  or  agent  there,  or  that  some  other 
person  than  defendant's  agent  received  said  message  at  Crosby,  or 
that  defendant's  office  at  Crosby  was  then  closed,  under  any  reasonable 
rule  or  regulation  or  othen^ise  when  said  message  was  wired  to  Crosby, 
or  if  it  should  appear  upon  the  trial  that  said  message  was  not  actu- 
ally transmitted  to  Crosby,  or  was  not  transmitted  from  Sheldon,  then 
in  "that  event  defendant  should  not  be  heard  to  defend  this  suit  by 
reason  of  any  such  fact,  because  defendant  is  estopped  therefrom  by 
reason  of  having  made  the  special  contract  alleged  in  plaintiff's  orig- 
inal petition  in  this  suit  for  the  actual  and  prompt  transmission  and 
delivery  to  Dr.  Culter  of  said  message  at  the  time  defendant  received 
the  same  on  the  evening  or  night  of  March  23,  1906,  when  it  agreed, 
through  its  agent,  Thompson,  to  promptly  convey  and  deliver  said  mes- 
sage to  Dr.  Culter  at  Crosby  at  once  upon  its  receipt  at  Sheldon." 

Defendant  answered  by  general  denial  and  by  special  plea  as  follows: 
"Further  answering,  defendant  says  that  on  and  prior  to  the  23d  of 
March,  1906,  defendant  had  established  at  its  office  in  Crosby,  Texas, 
the  place  to  which  plaintiff's  alleged  message  was  addressed,  reason- 
able office  hours  within  which  it  undertook  to  and  did  transact  busi- 
ness for  the  public;  that  its  said  office  hours  were,  on  said  day  and 
theretofore,  as  follows:  From  7  a.  m.  to  7  p.  m.,  said  hours  being 
established  daily  office  hours  except  for  Sunday;  that  said  established 
office  hours  at  said  place  were  reasonable  and  adequate  for  the  conduct 
of  defendant's  business  for  the  public;  that  outside  of  said  office  hours 
defendant  did  not  undertake,  and  owed  no  duty  to  tlie  public  to  ac- 
cept or  receive  for  transmission  and  deliver  telegrams  for  the  public 
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at  said  place;  that  the  defendant  company  had  no  agent  or  operator 
in  its  employ  at  said  place  after  the  hour  of  7  p.  m.  on  any  day^  and  at 
said  hour,  7  p.  m.,  defendant's  oflBce  at  Crosby,  Texas,  was  closed  to 
the  public;  that  defendant  owed  plaintiff  no  duty  to  receive  and  de- 
liver at  Crosby,  Texas,  on  the  night  of  March  23d,  the  message  al- 
leged; that  if  said  message  was  received  at  Crosby,  Texas,  as  alleged 
by  plaintiflE,  it  was  received  after  defendant's  oflSce  at  said  place  had 
closed,  under  its  reasonable  rules  and  regulations;  that  if  said  message 
was  received  and  taken  from  the  wire  at  Crosby,  Texas,  such  act  was 
not  the  act  of  defendant,  but  of  some  person  not  in  the  employ  of  de- 
fendant, and  not  authorized  by  it  to  receive  messages  on  its  account; 
that  the  defendant  had  no  means,  and  did  not  undertake  to  have  facili- 
ties for  the  delivery  of  messages  for  the  public  at  Crosby,  Texas,  after 
the  hour  of  7  p.  m.;  that  the  defendant  is  not  liable  to  plaintiff  for 
the  act  of  omission  of  such  person  as  may  have  received  said  message 
after  said  hour  at  Crosby,  Texas/*  The  case  was  tried  before  a  jury 
and,  upon  a  verdict  and  judgment  in  favor  of  the  defendant,  plaintiff 
Starkey  appeals. 

The  evidence  conclusively  shows,  we  think,  that  the  message  was 
not  tendered  to  appellee's  agent  at  Sheldon  for  transmission  until 
after  seven  o'clock  at  night,  ajid  that  under  the  rules  and  regulations 
adopted  by  appellee  for  the  conduct  of  its  business  at  both  Sheldon 
and  Crosby,  and  which  rule  we  find  from  the  evidence  to  be  reason- 
able, its  offices  at  said  places  were  not  open  for  the  transmission  or  re- 
ceipt of  telegraphic  messages  at  night  after  that  hour,  nor  did  appellee 
owe  any  duty  to  appellant,  nor  to  the  public,  to  accept  for  transmis- 
sion, or  to  make  delivery  of  telegrams  after  that  hour.  It  is  shown, 
however,  that  the  message  was  transmitted  from  Sheldoii  within  a  rea- 
sonable time  after  it  was  tendered,  and  that  it  was  taken  off  the  wire 
at  Crosby  by  an  agent  of  the  railroad  company  at  Crosby,  who  acted 
without  authority  from  appellee  in  so  doing,  but  that  the  message  was 
not  delivered  to  the  addressee. 

Wliile  the  testimony  was  conflicting  as  to  whether  a  special  con- 
tract in  reference  to  the  immediate  transmission  of  the  message  in 
question  was  made  between  the  agent  of  appellant  and  appellee,  there 
was  ample  evidence  to  warrant  the  jury  in  finding,  and  in  deference  to 
the  verdict  we  find,  that  no  such  contract  was  made.  We  also  find 
that  appellant  paid  to  appellee's  agent  twenty-five  cents  to  cover  the 
cost  of  sending  the  message,  but  that  this  sum  was  later,  on  the  same 
night,  refunded  to  appellant.  Our  findings  of  fact  necessarily  adverse- 
ly disposes  of  appellant's  first  assignment  of  error,  wherein  he  com- 
plains that  the  court  should  have  submitted  to  the  jury  in  the  gen- 
eral charge  whether  the  message  was  received  by  appellee's  agent  at 
Sheldon  in  time  to  have  been  transmitted  to  Crosby  before  seven 
o'clock. 

Appellant's  second,  third,  fourth  and  fifth  assignments,  which  are 
grouped,  are  not  followed  by  any  proper  statement  as  required  by  the 
rules. 

This  is  also  true  of  the  seventh,  eighth,  ninth  and  tenth  assignments, 
while  the  fourteenth  is  not  supported  by  a  statement  of  any  kind,  and 
they  are  not  therefore  entitled  to  and  will  not  receive  consideration. 
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Appellant^s  sixth  assignment  of  error  is  as  follows:  *Tlie  court 
erred  in  paragraph  one  of  its  general  charge^  to  the  prejudice  of  plain- 
tiff, in  that  it  absolutely  denied  this  plaintiff  any  recovery  unless  the 
agreement  was  to  deliver  the  message  immediately,  whereas  the  case 
made  by  the  plaintiff's  petition,  as  also  by  the  evidence,  was  not  ex- 
clusively grounded  or  based  upon  the  contract  to  deliver  the  message 
immediately,  but  also  based  and  grounded  upon  the  contract  to  deliver 
promptly  or  with  reasonable  dispatch,  and  said  paragraph  one  of  tiie 
court's  charge  repeatedly  emphasizes  that  it  was  necessary  for  the 
agreement  to  have  been  for  an  'immediate'  delivery  in  order  that 
plaintiff  should  recover  at  all."  Plaintiff  alleged  that  the  contract 
made  with  the  defendant's  agent  at  Sheldon  was  a  ^'special  contract" 
to  "promptly  convey  and  deliver  the  message  ...  at  once,"  and 
that  "the  defendant  promised  to  convey  and  deliver  said  message 
.  .  .  within  a  reasonable  time,  .  .  .  and  plaintiff  says  that  a 
reasonable  time  for  such  delivery  under  the  circumstances  was  only  an 
immediate  and  very  prompt  delivery  thereof." 

We  think  that  under  these  allegations  the  court  did  not  err  in  re- 
stricting plaintiff's  right  to.  recover  for  a  breach  of  a  special  contract 
for  immediate  transmission  and  delivery  of  the  message,  and  the  as- 
signment is  overruled. 

The  twelfth  and  thirteenth  assignments  are  based  upon  the  action 
of  the  court  in  sustaining  objections  to  certain  answers  contained  in 
the  deposition  of  the  witness.  Dr.  Culter.  The  interrogatories  are  set 
out  in  the  assignments,  but  the  answers  objected  to  are  not  shown 
either  in  the  assignment  or  the  subjoined  statement,  nor  is  there  any 
reference  to  bills  of  exception  taken  to  the  ruling  of  the  trial  court  in 
sustaining  the  objection.  Under  repeated  decisions  of  our  appellate 
courts  the  assignments  can  not  be  considered.  Herring  v.  Mason,  17 
*  Texas  Civ.  App.,  659,  and  authorities  there  cited. 

No  reversible  error  appearing,  the  judgment  of  the  trial  court  is 
affirmed. 

A^ffirmed, 


City  op  Houston  v.  Elizabeth  Bamhel. 

Decided  January  18,  1909. 

1. — ^Easement — Streets  and  Public  Ways — Cities  and  Towns. 

The  only  title  which  a  city  can  acquire  to  a  street  or  public  way  by  use 
thereof  is  a  title  to  the  easement  as  such,  and  when  the  public  necessity  for 
such  easement  has  long  since  ceased  to  exist  and  its  use  has  been  abandoned, 
and  it  is  conclusively  shown  that  the  property  will  never  again  be  used  as  a 
public  way  or  street,  the  owner  of  the  fee  has' the  right  to  the  possession  of 
the  property. 

2. — Limitation — ^Adverse  Possession. 

Where  the  husband  conveyed  a  strip  of  land,  a  part  of  the  homestead, 
to  the  city  for  use  as  a  road  or  way  and  as  a  means  of  ingress  and  egress 
to  and  from  a  certain  school,  the  use  of  the  strip  by  the  public  for  ten  years 
as  a  way  to  and  from  the  school  was  not  such  adverse  possession  as  would  give 
the  wife  notice  that  the  city  was  claiming  title  to  the  fee,  and  therefore  not 
such  adverse  possession  as  would  support  a  elaim  of  the  city  to  title  by  five 
years  possession  under  the  deed. 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  bplow  be* 
fore  Hon.  Norman  G.  Kittrell. 

W.  H.  Wilson,  for  appellant. 

F.  F.  and  E.  T.  Chew,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellee  against  the  appellant.  The  property 
in  controversy  is  a  strip  of  land  12  feet  in  width  and  about  300  feet 
long  lying  along  the  western  boundary  and  being  a  part  of  a  3-acre 
tract  in  the  city  of  Houston  owned  and  occupied  by  appellee  and  her 
deceased  husband  as  a  homestead.  The  petition  of  plaintiff,  in  addi- 
tion to  the  general  allegation  of  title,  specially  pleads  title  by  limita- 
tion of  five  and  ten  years.  The  defendant  answered  by  plea  of  not 
guilty,  and  specially  pleaded  title  by  limitation  of  five  and  ten  years, 
and  also  claimed  title  by  prescription  and  user  of  said  strip  of  land  as 
public  way  or  street  by  the  citizens  of  said  city  for  more  than  twenty 
years.  After  hearing  the  evidence  the  court  instructed  the  jury  to 
find  a  verdict  in  favor  of  plaintiff  and,  upon  the  return  of  such  ver- 
dict, judgment  was  rendered  in  accordance  therewith. 

The  uncontradicted  evidence  adduced  upon  the  trial  establishes  the 
following  facts:  On  the  22d  of  December,  1881,  William  Bammel, 
who  was  the  husband  of  appellee,  conveyed  the  strip  of  land  in  con- 
troversy to  the  city  of  Houston.  This  deed  recites  a  consideration  of 
$10,  and  further  recites  that  said  land  was  ^'purchased  by  said  city 
for  use  as  a  public  road  or  way  and  as  a  means  of  ingress  and  egress 
to  and  from  Gregory  Institute."  This  deed  was  duly  recorded  on 
August  14,  1893.  At  the  time  of  this  conveyance  the  property  was 
a  part  of  the  community  homestead  of  appellee  and  the  said  William 
Bammel.  Appellee  did  not  join  in  the  deed  and  did  not  know  of  its 
execution  until  shortly  before  this  suit  was  filed  in  1905.  When  this» 
deed  was  executed  the  Gregory  Institute  property,  which  was  owned 
by  colored  citizens  of  the  city  of. Houston,  was  being  used  for  public 
school  purposes  by  said  city,  and  children  from  all  parts  of  the  city 
attended  school  at  that  place.  The  Institute  property  was  not  ad- 
joining or  connected  with  any  street  or  public  way  of  the  city,  and 
the  property  sun:ounding  it  having  been  fenced,  it  became  necessary 
to  secure  a  right  of  way  for  children  attending  said  school,  and  at  the 
request  of  the  patrons  of  the  school  the  city  procured  from  William 
Bammel  the  strip  of  land  in  controversy  as  a  way  of  ingress  and 
egress  to  and  from  said  school.  The  right  of  way  furnished  by  this 
strip  has  never  been  connected  with  any  public  way  or  street  of  the 
ciiy.  The  south  end  of  the  strip  was  never  opened  and  was  only  use- 
ful to  those  going  to  and  from  the  school  building.  The  north  end 
of  the  strip  abutted  upon  land  belonging  to  the  Rice  Institute,  which 
was  open,  and  across  which  any  person  might  go  and  thus  reach  the 
public  streets  of  the  city.  The  Rice  Institute  land  was  fenced  in 
1892,  and  thereafter  the  strip  of  land  in  controversy  could  only  be 
reached  by  crossing  the  property  of  appellee.     To  accommodate  the 
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school  children  and  for  their  own  convenience  William  Bammel  and 
appellee,  after  the  Rice  Institute  land  was  fenced,  permitted  the  use 
of  a  strip  along  the  north  line  of  their  land  connecting  the  strip  in 
controversy  with  a  public  street  running  east  of  their  premises.  The 
school  was  removed  from  the  Gregory  Institute  property  in  1893  or 
1894,  and  since  that  time  the  strip  in  controversy  has  not  been  used 
by  the  city  nor  by  any  portion  of  the  public  as  a  roadway  or  for  any 
purpose,  but  haa  been  in  the  possession  of  appellee  and  her  husband, 
and  has  been  used  in  connection  with  and  as  a  part  of  the  family 
homestead.  William  Bammel  died  in  1898  and  the  appellee  has  con- 
tinued to  reside  upon  the  3-acre  tract  which  includes  the  land  in  con- 
troversy, and  is  now  occupying  it  as  her  homestead. 

After  William  Bammel  conveyed  the  property  to  the  city  he  moved 
his  fence  from  the  west  to  the  east  side  of  the  strip  in  controversy 
along  a  portion  of  said  strip,  but  there  was  no  fence  extending  the  en- 
tire length  of  the  strip  along  its  east  line.  William  Bammel  and  ap- 
pellee have  paid  the  taxes  on  the  entire  3-acre  tract  upon  which  their 
homestead  was  situated  for  each  of  the  five  years  next  preceding  the 
filing  of  this  suit,  their  rendition  being  for  3  acres  of  land  and  no 
special  rendition  being  made  of  the  strip  in  controversy.  Just  before 
this  suit  was  filed  appellee,  through  her  son,  applied  to  the  city  au- 
thorities for  permission  to  rebuild  her  fence  along  the  west  line  of 
the  strip  in  controversy.  This  request  was  refused  on  the  ground 
that  the  strip  was  the  property  of  the  city.  Appellee  testified  that 
this  was  the  first  information  she  had  of  the  fact  that  the  city  was 
claiming  title  to  the  land.  The  evidence  further  shows  that  the  re- 
quest for  permission  to  rebuild  her  fence  along  the  west  line  of  the 
strip  was  made  under  the  impression  that  it  was  necessary  under  the 
city  ordinance  to  obtain  permission  of  the  city  authorities  before  any 
new  fencing  could  be  built  in  the  city. 

We  shall  not  discuss  the  various  assignments  of  error  in  detail.  It 
is  not  contended  by  appellant  that  the  deed  of  William  Bammel  con- 
veyed the  title  to  the  fee  in  the  land  in  controversy  to  the  city.  Any 
attempted  conveyance  by  the  husband  of  the  fee  in  any  part  of  the 
homestead  without  being  joined  by  his  wife  is  void  as  to  her,  and  she 
can  recover  the  title  thus  attempted  to  be  conveyed  by  the  husband. 
(Stallings  v.  HuUum,  89  Texas,  431.)  Appellant^s  contention  that 
the  husband  can  convey  a  right  of  way  or  easement  over  the  homestead 
without  the  consent  of  the  wife,  if  such  easement  does  not  interfere 
with  her  use  and  enjoyment  of  the  homestead,  is  amply  supported  by 
authority.  It  has  also  been  held  that  a  city  can  acquire  title  to  a 
street  by  limitation,  and  that  the  ordinary  use  of  a  street  by  authority 
of  a  town  or  city  is  such  adverse  possession  as  will  support  the  statute 
of  limitation,  (Moore  v.  City  of  Waco,  85  Texas,  211.)  It  is  fur- 
ther settled  by  the  decision  of  our  Supreme  Court  that  limitation  will 
run  against  the  wife^s  interest  in  a  community  homestead  or  in  a 
homestead  which  is  the  separate  property  of  the  husband.  (Hussey 
V.  Moser,  70  Texas,  42;  Smith  v.  Uzzell,^61  Texas,  221.)  Under  ap- 
propriate assignments  appellant  assails  the  judgment  of  the  court  be- 
low upon  the  following  grounds:  First:  Because  upon  the  undisputed 
evidence  appellant  had  title  to  the  land  in  controversy  under  the  stat- 
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utes  of  limitation  of  five  and  ten  years,  or,  if  this  is  not  true,  the  evi- 
dence certainly  raised  the  issue  of  title  in  appellant  by  limitation  and 
that  issue  should  have  been  submitted  to  the  jury.  Second:  Because 
if  the  evidence  does  not  conclusively  show  a  dedication  of  the  land 
to  the  public  as  a  public  street  or  roadway,  it  at  least  raises  that  issue 
and  such  issue  should  have  been  submitted  to  the  jury.  We  think 
neither  of  these  objections  to  the  judgment  should  be  sustained.  The 
only  title  which  a  city  can  acquire  to  a  street  or  public  way  by  use 
thereof  is  a  title  to  the  easement  as  such,  and  when  the  public  neces- 
sity for  such  easement  has  long  ceased  to  exist  and  its  use  has  been 
abandoned,  and  it  is  conclusively  shown  that  the  property  will  never 
again  be  used  as  a  public  way  or  street,  the  owner  of  the  fee  has  the 
right  to  the  possession  of  the  property.  The  use  of  the  strip  in  ques- 
tion by  the  public  for  ten  years  as  a  way  of  ingress  and  egress  to  and 
from  the  Gregory  school  was  pot  such  adverse  possession  as  would  give 
the  appellee  notice  that  appellant  was  claiming  tit4e  to  the  fee  in  the 
land,  and  was  therefore  not  such  adverse  possession  as  would  support 
appellant^s  claim  to  title  by  five  years  of  possession  under  the  deed 
from  William  Bammel.  The  circumstances  under  which  the  deed  from 
Bammel  was  acquired,  the  use  to  which  the  property  was  put,  the 
long  total  abandonment  of  that  use  caused  by  the  removal  of  the 
school,  the  situation  of  the  property  with  reference  to  the  other  pub- 
lic streets  and  roadways  of  the  city  showing  its  uselessness  for  gen- 
eral street  purposes,  we  think  lead  irresistibly  to  the  conclusion  that  the 
property  was  never  acquired  by  the  city  for  permanent  street  purpose 
and  will  never  be  used  as  a  public  street  or  roadway.  It  has  been  en- 
tirely inaccessible  to  the  public  since  1893  or  1894,  and,  as  before 
stated,  its  situation  is  such  that  it  can  never  be  useful  to  any  portion 
of  the  public  as  a  street  or  roadway.  We  think  the  facts  conclusively 
Show  that  the  only  right  acquired  by  the  city  in  the  property  was  an 
easement  for  the  use  of  the  Gregory  school  and  its  patrons,  and  this 
right  of  easement  being  no  longer  necessary  or  possible  of  exercise 
has  ceased  to  exist  and  appellee  was  entitled  to  have  the  jury  in- 
structed to  find  a  verdict  in  her  favor  for  the  title  and  possession  of 
the  land. 

Tn  our  opinion  none  of  the  assignments  presents  any  reversible  er- 
ror and  all  are  therefore  overruled,  and  the  judgment  of  the  court  be- 
low affirmed. 

Affirmed. 

OPINION   ON   BEHEARING. 

In  the  motion  for  rehearing  filed  by  appellant  complaint  is  made  of 
our  finding  of  fact  in  the  main  opinion  heretofore  filed  in  this  case, 
that  the*  deed  under  which  appellant  claims  recites  that  the  land  in 
controversy  was  "purchased  by  said  city  for  use  as  a  public  road  or 
way  and  as  a  means  of  ingress  and  egress  to  and  from  Gregory  Insti- 
tute.** This  statement  as  to  the  purpose  for  which  the  land  was  pur- 
chased was  copied  literally  from  appellants  brief.  It  appears  in  the 
brief  in  the  same  sentence  in  which  the  recitals  of  the  deed  describing 
the  land  are  stated,  and  we  were  in  this  wa}'  misled,  and  erroneously 
concluded  without  examining  the  deed  that  it  contained  the  recital  as 
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to  the  purpose  of  the  purchase  of  the  land  above  quoted.  The  deed 
does  not  contain  such  a  recital,  but  the  uncontradicted  evidence  estab- 
lishes the  truth  of  the  statement,  and^  as  before  stated,  it  is  copied 
literally  from  the  statement  of  the  case  made  in  appellant's  brief.  We 
also  state  in  our  main  opinion  that  the  deed  to  the  city  was  recorded 
in  1893.  This  should  have  been  written  1883,  as  the  record  shows  it 
was  recorded  in  that  year.  We  were  also  in  error  in  stating  that  the 
request  of  appellee  "for  permission  to  rebuild  her  fence  along  the  west 
line  of  the  strip  was  made  under  the  impression  that  it  was  necessary 
under  the  city  ordinance  to  obtain  permission  of  the  city  authorities 
before  any  new  fencing  could  be  built  in  the  city."  The  record  does 
not  show  any  explanation  of  such  request.  We  got  the  statement  from 
appellee's  argument,  which  was  not  contradicted  by  the  appellant, 
but  as  it  is  not  sustained  by  the  record  it  should  not  have  been  found 
by  us  as  a  fact  conclusion. 

None  of  these  erroneous  statements  in  any  way  affect  the  point 
upon  which  our  decision  rests,  and,  as  we  see  no  reason  for  changing 
our  former  opinion,  the  motion  for  rehearing  is  overruled. 

Overruled. 


John  S.  Akin  v.  W.  H.  Poffenberger. 

Decided  January  20,  1009. 

1. — Agtney — Sale— Compensation  from  Both  Parties. 

Under  contract  to  sell  land  of  his  principal  on  commission,  the  agent  oc- 
cupied a  fiduciary  relation  re<juiring  diligence  to  sell  for  the  best  price  obtain- 
able, and  could  not  recover  for  negotiating  a  sale  under  an  agreement,  not 
known  and  assented  to  by  his  principal,  by  which  he  was  to  receive  a  com- 
mission from  the  purchaser  also. 

2. — ^Land  Agent — ^Frand — Batiilcation. 

Charges  considered  and  held  to  properly  present  the  issues,  which  were 
those  of  fact,  in  regard  to  fraud  by  a  land  agent  in  negotiating  a  sale,  and 
ratification  of  his  contract  by  the  principal. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore the  Hon.  Norman  G.  Kittrell. 

Joe  H,  Eagle  and  0.  T.  Wehh,  for  appellant. — It  was  not  illegal,  upon 
the  grounds  of  public  policy,  for  the  plaintiff  to' agree  with  the  pur- 
chaser, Eoss,  to  receive  from  him  a  two  and  one-half  percent  commis- 
sion. Armstrong  v.  O'Brien,  83  Texas,  635;  Montross  v.  Eddy,  34 
Am.  St.  Eep.,  327,  94  Mich.,  100;  Leekins  v.  Nordyke  &  Marmon  Co.^ 
66  Towa,  471 ;  Fitzsimmons  v.  Southern  Ex.  Co.,  40  Ga.,  330 ;  Alex- 
ander V.  Northwestern  C.  Univ.,  57  Ind.,  466;  1  Am.  &  Eng.  p]ncy. 
of  Law,  1073,  1074  and  1113;  Mechem  on  Agency,  sec.  973. 

C.  A,  Oliver  and  Ewing  &  Ring,  for  appellee. — Double  compensa- 
tion to  an  agent  defeats  his  right  to  recover  from  either  seller  or 
buyer,  unless  such  was  upon  the  intelligent  consent  of  both.  Arm- 
•trong  V.   O'Brien,   83   Texas,   635,   648-9;  Tinsley  v.  Penniman,   12 
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Texas  Civ.  App.,  691 ;  Bice  v.  Davis,  136  Pa.  St.,  439 ;  Walker  v.  Os- 
good, 98  Mass.,  348,  93  Am.  Dec,  168,  and  note,  177-78;  4  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  984;  1  Id.,  1073-75;  23  Id.,  907;  Me- 
chem's  Agency,  sees.  643,  798,  953,  972. 

Where  an  agent  assumes  to  act  without  authority,  a  ratification  is 
in  every  respect  the  equivalent  of  a  prior  authority  with  the  same  at- 
tendant consequences.    Mechem's  Agency,  sees.  167,  602. 

KEY,  Associate  Justice. — John  S.  Akin,  as  plaintiff,  instituted 
this  suit  against  W.  H.  Poffenberger,  as  defendant,  for  the  purpose  of 
recovering  the  sum  of  $1,912.50,  alleged  to  be  owing  by  the  defendant 
to  the  plaintiff.  .The  plaintiff  alleged  that  the  defendant  had  breached 
a  contract  by  the  terms  of  which  he  agreed  to  allow  the  plaintiff  to 
act  as  his  agent  in  the  sale  of  a  tract  of  land;  that  by  the  terms  of 
the  contract  the  plaintiff  was  to  have  all  in  excess  of  $50  per  acre 
for  which  he  could  sell  the  land.  He  alleged  that  he  procured  a 
purchaser  ready,  willing  and  able  to  purchase  the  land  at  $55  per  acre, 
and  tliat  the  defendant  refused  to  sell  it  to  the  purchaser.  He  also 
alleged  that  if  the  defendant  did  not  voluntarily  refuse  to  execute  the 
contract  of  sale,  that  he  wrongfully  and  fraudulently  induced  the  pur- 
chaser to  do  so. 

The  defendant  filed  an  answer  embracing  a  general  denial  and  a 
special  plea  setting  up  certain  defenses,  which  need  not  be  specially 
stated  here. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment 
for  the  defendant,  and  plaintiff  has  appealed.  As  the  vital  questions 
presented  in  this  court  relate  to  the  instructions  upon  which  the  case 
was  submitted  to  the  jury,  the  court's  charge,  omitting  formal  parts, 
is  here  set  out: 

"The  law  in  this  case  you  will  receive  in  this  charge  and  be  governed 
thereby,  construing  all  parts  of  it  together.  You  are  the  sole  and  ex- 
clusive judges  of  the  facts  proved,  the  weight  of  the  evidence,  and  tlie 
credibility  of  the  witnesses. 

"The  burden  is  upon  the  plaintiff,  in  order  to  make  out  a  case  for 
recovery,  to  prove  by  a  preponderance  of  the  evidence  substantially  the 
allegations  contained  in  his  petition  upon  which  he  relies  for  recovery, 
and  unless  he  has  so  proved  by  a  preponderance  of  the  evidence  you 
will  find  for  the  defendant  without  inquiring  further. 

"2.  There  are  certain  facts  that  you  will  treat  as  proved.  (First) 
That  the  defendant,  Poffenberger,  employed  the  plaintiff,  Akin,  to 
sell  the  land;  (second)  that  the  correspondence  between  the  parties, 
which  it  is  the  duty  of  the  court  to  construe,  did  not  authorize  Akin 
to  make  a  written  contract  for  the  sale  of  the  land;  (third)  that  the 
correspondence  did  not  give  the  plaintiff  the  right  at  all  events,  to 
everjihing  he  got  over  $50  an  acre  net  to  defendant,  but  gave  him  only 
the  right  to  his  proper  commissions  under  a  sale  for  a  sufficient  price 
to  leave  defendant  clear  above  expenses,  including  commissions,  at 
least  $50  an  acre,  and  therefore,  if  you  do  not  believe  from  the  evi- 
dence that  there  was  afterwards  any  different  agreement  or  under- 
standing between  the  parties  about  the  commission,  other  than  is 
shown  by  the  correspondence,  then  you  will  find  for  the  defendant; 
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(fourth)  that  the  plaintiff  did  agree  with  Boss  to  receive  from  Boss 
two  and  one-half  percent  additional  commissions  on  the  amount  of 
the  sale,  and  upon  the  ground  of  public  policy,  the  law  declares  such 
agreement  illegal,  and  unless  it  is  shown  by  a  preponderance  of  the 
evidence  that  defendant  was  told  of  this  agreement  with  Boss  to  ac- 
cept pay  from  the  latter,  and  that  defendant  then  consented  to  it, 
you  will  find  for  defendant  on  that  ground  and  inquire  no  further. 

"3.  As  you  have  been  instructed,  the  plaintiff  was  not  authorized 
to  make  a  written  contract  for  the  defendant  with  Boss,  therefore 
such  contract  was  not  "binding  upon  the  defendant  unless  he  was 
afterwards  informed  of  it  in  the  terms  in  which  it  was  made,  and  of 
all  the  facts  under  which  it  was  made,  and  then  ratified  it  by  accept- 
ing the  agency  under  which  it  was  made  and  approving  and  adopting 
plaintiff's  acts.  In  order  to  bind  the  defendant  by  ratification  of  the 
contract,  such  ratification,  if  any  there  was,  must  have  been  made  by 
him  with  the  full  knowledge  of  all  the  material  facts. 

"4.  In  this  connection  you  will  inquire  whether  Boss  was  induced 
to  enter  into  the  contract  of  sale  by  a  misrepresentation  of  the  plain- 
tiff to  him  as  to  the  net  price  required  by  the  owner  or  seller.  It  is 
contended  on  the  one  side  that  Akin  told  Boss  that  $55  an  acre  was 
the  lowest  price  that  the  seller  Poffenberger  would  take  and  that  he, 
Akin,  would  get  nothing  at  that  price,  and  that  thereby  Boss  was  in- 
duced to  pay  Akin  two  and  one-half  percent  commission.  On  the 
other  hand  it  is  contended  that  Akin  told  Boss  that  $55  an  acre  was 
the  lowest  price  that  Boss  could  get  the  land  at,  and  the  contract  in 
evidence  shows  that  that  was  the  price  fixed  to  Boss. 

"6.  What  the  representations  Akin  made  to  Boss  were  upon  this 
point  is  for  you  to  determine  from  the  evidence,  and  determine 
whether  Akin  made  a  fraudulent  misrepresentation  to  Boss  about  the 
matter,  and  if  you  find  that  he  did  and  find  such  fraud  or  deception, 
if  any  you  find  there  was,  induced  Boss  to  enter  into  the  contract  of 
sale  and  also  contributed  as  material  inducement  to  his  refusal  to 
carry  out  the  sale,  you  will  find  for  the  defendant,  however  you  may 
decide  the  other  issues,  and  although  you  may  find  that  defendant's 
inability  to  convey  all  the  land  was  also  an  inducing  cause  for  the  re- 
fusal on  Boss*  part,  or  even  his  principal  motive  or  reason. 

"6.  As  you  have  been  instructed,  the  correspondence  did  not  have 
the  effect  to  give  to  plaintiff  all  over  and  above  $50  an  acre  he  might 
get  for  the  land,  and  therefore  if  you  believe,  as  shown  by  the  testimony 
and  set  forth  by  the  plaintiff  in  his  pleading,  he  was  to  get  two  and 
one-half  percent  additional  from  Boss,  you  will  find  for  defendant, 
unless  the  defendant  was  advised  by  Akin  fully  as  to  the  fact  tliat  he 
was  getting  the  two  and  one-half  percent  from  Boss,  and  that  he  was 
selling  the  land  to  Boss  at  $55  an  acre,  and  that  with  the  knowledge 
of  these  facts,  the  defendant  consented  to  the  carrying  out  of  such 
contract. 

"7.  If  you  find  that  defendant  Poffenberger  was  advised  by  the 
plaintiff  Akin  of  all  these  facts,  and  consented  and  agreed  to  Akin's 
contract,  then  you  will  find  for  the  plaintiff  the  amount  claimed  by 
him,  $1,912.50,  with  interest  at  six  percent  from  the  date  when  the 
same   would   have  been   realized   if  the   sale   had  been   consummated 
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until  now,  unless  you  find  for  defendant  on  some  other  issue  submitted 
herein. 

"8.  The  defendant  had  the  right  to  disclose  to  Boss  the  truth  of 
the  authority  he  had  conferred  upon  the  plaintiff  if  the  alleged  fraudu- 
lent misrepresentation  was  made,  and  if  you  believe  there  had  been  a 
fraudulent  misrepresentation  made  to  Boss  by  Akin,  and  that  such 
statement  of  the  truth  of  the  authority  that  defendant  had  given  to 
the  plaintiff  Akin  was  revealed  by  the  statement  made  to  him  by  Pof- 
fenberger,  and  that  thereby  Boss  wae  led  or  induced  to  refuse  to  carry 
out  the  original  contract  of  sale,  that  fact  would  not  make  the  defend- 
ant liable  on  the  ground  that  he  caused  or  procured  Boss  to  refuse  to 
carry  out  the  sale. 

"9.  In  this  connection  you  are  instructed  that:  If  you  believe  from 
all  the  testimony  that  Poffenberger,  the  defendant,  did  ratify  the  con- 
tract made  with  Boss  and  consented  to  the  carrying  out  of  the  game, 
and  that  afterwards  the  said  Poffenberger,  either  directly  or  indirectly 
through  his  agent  or  attorney,  made  to  Boss  such  representations  as 
to  Poffenberger's  liability  to  'convey  all  the  land  as  induced  Boss  to 
refuse  to  carry  out  the  contract,  and  that  Poffenberger  made  such 
representations  with  the  intent  to  induce  Boss  to  refuse  to  carry  out 
the  contract,  and  that  Boss  did  refuse  to  carry  out  the  contract  on  ac- 
count of  such  representations,  then,  unless  you  further  find  that  the 
alleged  fraudulent  statement  as  to  the  price  made  to  him  by  Akin, 
if  you  believe  the  same  was  made,  in  some  degree  contributed  to  Boss's* 
refusal,  the  plaintiff  is  entitled  to  recover  of  the  defendant  the  amount 
he  sues  for,  to  wit:  $1,912.50,  together  with  interest  at  six  percent 
from  the  time  the  sale  would  have  been  consummated  but  for  such  re- 
fusal of  Boss,  provided  you  find  the  other  facts  to  be  such  as  entitle 
plaintiff  to  recover  as  herein  submitted. 

"10.  If  you  believe  that  Akin  advised  or  informed  Poffenberger 
that  he  was  to  receive  two  and  one-half  percent  from  Boss,  tJie  de- 
fendant was  not  obligated  -at  once  to  declare  his  approval  or  disap- 
proval of  that  action,  nor  to  consent  or  refuse  to  consent  thereto  im- 
mediately, but  he  had  a  reasonable  time  in  which  to  advise  himself  of 
his  rights  in  the  premises  in  view  of  that  statement,  and  if  you  be- 
lieve he  was  merely,  silent  without  objection,  and  that  he  intended 
thereby  to  reserve  the  matter  in  abeyance  until  he  could  advise  himself 
of  his  rights,  the  law  will  not  hold  him  to  have  consented  to  the  re- 
ceipt of  such  percent  from  Boss  by  his  mere  silence,  but  he  had  a 
right  to  a  reasonable  time  in  which  to  determine  what  he  would  do. 

"If  you  find  for  plaintiff  you  will  find  as  hereinbefore  instructed. 
If  you  find  for  defendant  you  will  so  say  and  no  more.^^ 

It  is  not  deemed  necessary  to  refer  to  and  consider  in  detail  the 
numerous  assignments  of  error  addressed  to  the  charge.  They  have 
all  received  careful  consideration,  and  the  conclusion  has  been  reached 
that  they  are  severally  and  collectively  untenable. 

We  overrule  the  contention  that  the  court  placed  an  erroneous  con- 
struction upon  the  correspondence  between  the  parties.  That  was  the 
only  testimony  relied  on  by  appellant  to  prove  the  contract  sued  upon, 
and  it  failed  to  show  that  the  parties  had  entered  into  an  agreement 
by  which  the  plaintiff  was  to  receive  as  his  compensation  all  over  $50 
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per  acre  for  which  he  could  sell  the  land.  If  the  contract  all^d  by 
him  had  been  established  his  contention  may « be  true  that^  under  such 
contract,  it  would  not  have  been  unlawful  for  him  to  receive  a  com- 
mission from  the  purchaser  without  the  knowledge  or  consent  of,  ap- 
pellee. But  the  proof  failing  to  show  the  existence  of  such  contract, 
then  if  it  proved  any  agency  at  all,  it  was  an  ordinary  agency  which 
placed  appellant  in  a  fiduciary  relation  to  appellee,  and  required  him 
to  exercise  his  skill  and  diligence  to  sell  the  land  for  the  highest 
price;  and,  when  such  an  agency  exists,  it  is  contrary  to  public  policy 
and  unlawful  for  the  agent,  without  the  consent  of  his  principal,  to 
accept  compensation  from  the  purchaser.  This  was  one  of  the  vital 
points  in  this  case,  and  the  charge  of  the  court  in  relation  thereto  is 
not  subject  to  the  criticisms  urged  against  it. 

The  other  important  queofions  were  those  of  ratification  by  the  de- 
fendant and  of  fraudulent  conduct  by  the  plaintiff  alleged  to  have  in- 
duced Ross,  the  purchaser,  to  decline  to  consummate  the  purchase.  The 
court's  charge  submitted  those  questions  to  the  jury  tersely  but  with 
substantial  accuracy,  and  in  such  manner  as  to  leave  no  just  ground 
for  contending  that  the  jury  was  not  properly  instructed  as  to  the  law 
relating  to  those  questions.  On  all  the  issues  submitted  to  the  jury 
there  was  testimony  supporting  a  finding  in  favor  of  appellee,  and,  in 
support  of  the  verdict,  we  accordingly  find  the  facts  so  to  be. 

After  due  consideration  of  all  the  questions  presented,  our  conclu- 
sion is  that  no  error  has  been  shown  and  the  judgment  will  be  affirmed. 

Affirmed, 


T.  E.  George  v.  William  Hesse. 

Decided  January  20,  1909. 

1. — ^Fraudulent  Bepresentatlon — ^Measure  of  Damages. 

On  an  exchange  of  property,  the  measure  of  damages  for  fraudulent  rep- 
resentations inducing  the  trade  (as  to  the  existence  of  a  flowing  well  of  water 
thereon)  was  the  difference  between  the  value  of  the  property  received  and 
that  given  in  exchange. 

8. — Same. 

Where  the  plaintiff  received  city  property  encumbered  with  a  debt  of 
$2,600  in  exchange  for  land  in  the  country  with  a  lien  upon  it  for  $2,500,  and 
sued  for  damages  for  fraudulent  representation  inducing  the  trade  that  there 
was  a  well  upon  the  land  conveyed  to  him,  a  charge  fixing  the  measure  of 
damages  at  the  difference,  if  any,  between  the  reasonable  market  value  of  the 
property  he  parted  with  on  the  "day  the  trade  was  consummated  and  the  rea- 
sonable market  value  of  that  which  he  received  under  the  deed  from  defend- 
ant, was  not  error.  * 

Error  from  the  District  Court  of  Bexar  County.     Tried  below  be- 
fore Hon.  A.  W.  Seeligson. 

Gordon  Bullitt,  A.  C,  Bullitt  and  Newton  &  Ward,  for  plaintiff  in 
error. 

ClarTc  d-  Lytle  and  Bertrand  &  Arnold,  for  defendant  in  error. 
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JAMES,  Chief  Justice. — This  is  the  second  appeal  in  this  case. 
See  George  v.  Hesse,  100  Texas,  44,  and  94  S.  W.,  1122.  In  those 
opinions  the  nature  of  the  case  is  shown.  At  the  recent  trial  Hesse, 
the  plaintiff,  obtained  judgment  for  $1,000. 

It  is  deemed  unnecessary  to  state  the  pleadings,  as  the  assignments 
simply  involve  the  charge  in  respect  to  the  measure  of  damages,  and 
the  evidence  in  regard  to  its  sufficiency. 

The  measure  of  the  damages,  if  any,  to  which  plaintifE  would  be 
entitled,  is  thus  expressed  by  the  Supreme  Court :  "If  the  plaintiff  re- 
covers a  sufficient  sum  of  money  to  make  that  which  he  has  received 
equal  to  that  which  he  has  conveyed  and  thatVhich  he  has  assumed 
to  pay,  he  is  compensated  for  his  loss  and,  as  we  think,  that  is  the 
measure  of  his  damages." 

The  court,  at  the  trial  just  had,  charged  the  jury  that  if  they  found 
the  fact  of  false  representation,  and  that  it  had  induced  the  trade, 
"and  if  you  further  find  from  the  evidence  that  the  reasonable  market 
value  of  that  Hesse  parted  with  was  greater  than  the  reasonable  mar- 
ket value  of  that  which  he  received  under  the  deed  from  George,  then 
you  are  instructed  to  return  a  verdict  for  the  plaintiff."  And  if  they 
so  found,  "then  your  verdict  should  be  for  the  difference,  if  any,  be- 
tween the  reasonable  market  value  on  the  day  the  trade  was  consum- 
mated of  that  which  Hesse  parted  with  and  the  reasonable  market 
value  of  that  which  he  received  under  the  deed  from  George." 

The  first  and  fourth  assignments  are  directed  to  the  above  rule  for 
ascertaining  the  damages.  The  propositions  are :  1.  The  proper  meas- 
ure of  damages  is  the  difference  between  the  value  of  what  Hesse 
parted  with  and  the  value  which  he  received  under  the  agreement  and 
trade.  2.  The  court's  charge  was  erroneous  in  restricting  the  delibera- 
tions of  the  jury  to  the  value  of  the  land  and  personal  property  de- 
scribed in  the  deed  from  George  to  Hesse,  when  the  uncontroverted 
evidence  shows  that  in  addition  to  the  land  and  personal  property 
Hesse  received  $2,600  in  a  negotiable  note,  which  he  reduced  to  cash. 

Under  both  of  said  assignments  the  vice  in  the  court's  charge,  as 
appellant  urges,  is  that  it  confined  tbe  jury's  consideration  to  what 
George  had  given  Hesse  by  deed,  and  excluded  George  from  the  benefit 
of  the  $2,600  note  which  he  was  shown  to  have  given  Hesse  in  the 
transaction.  The  testimony  of  George  himself  (and  Hesse's  testimony 
is  not  substantially  different)  shows  clearly  that  he  gave  Hesse  the 
$2,600  note  in  order  that  out  of  it  should  be  paid  an  existing  mortgage 
and  some  other  charges  on  Hesse's  property,  which  was  valued  at 
$4,600  (all  of  which  charges  were  paid  out  of  the  proceeds  of  the 
note),  and  thereby  leave  Hesse's  interest  in  the  property  of  the  value 
of  $2,000.  Hesse's  property  was  placed  in  this  position  in  order  that 
his  place  should  figure  in  the  trade  as  of  the  value  of  $2,000.  The 
giving  of  the  $2,600  note  and  the  use  of  the  proceeds  derived  from  it 
in  discharging  the  mortgage  existing  on  Hesse's  property,  were  but 
steps  taken  to  leave  Hesse  with  a  $2,000  interest  in  the  property,  and 
to  put  the  property  in  a  shape  for  him  to  give  in  the  trade  at  that 
figure.  Therefore  the  property  with  the  $2,600  charge  upon  it,  or 
the  value  of  the  property  less  the  $2,600,  was  what  Hesse  used  and 
parted  with  in  the  transaction,  and  what  George  received  in  the  trans- 
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action  (except,  of  course,  the  mortgage,  etc.,  which  Hesse  agreed  to 
assume  on  the  property  George  conveyed  him).  It  would  have  been 
error  for  the  court  to  charge  that  the  $2,600  was  a  part  of  what  Hesse 
received  in  the  trade  as  the  same  was  made.     Judgment  affirmed. 

Affirmed, 

OJ^   MOTION   FOB   BEHEABING. 

The  opinion  contains  an  inaccurate  statement  where  it  states  that 
the  $2,600  note  was  given  to  cover  existing  charges  on  Hesse's  prop- 
erty. The  fact  is  tliat  only  about  one-half  of  its  proceeds  went  that 
way.-  This  inaccuracy  does  not  affect  the  conclusion  arrived  at.  Mr. 
George  stated  the  transaction  thus:  "I  want  to  state  this  clearly: 
The  proposition  made  by  Mr.  Hesse  and  talked  between  him  and  me 
was  that  he  would  give  me  his  place  here  in  the  city  with  a  debt  of 
$2,600  on  it  for  my  two-third  interest  in  the  land  at  Carrizo  with  a 
vendor's  lien  of  $2,500  on  it.  He  was  to  assume  that  and  I  was  to 
assume  the  $2,600  on  his  place  here."  Hesse's  testimony  (even  what 
is  quoted  in  the  present  motion)  is  substantially  the  same.  Now,  re- 
ferring to  the  language  of  the  charge  complained  of,  what  did  Hesse 
part  with?  Clearly,  his  city  place  encumbered  with  $2,600.  What  did 
he  receive  from  George  for  it?  That  which  the  deed  from  George 
gave  him,  viz.,  the  two-third  interest  in  the  Carrizo  land  encumber^ 
with  a  debt  of  two-thirds  of  $2,500.  The  trade  or  exchange  which 
both  testify  to  was  of  the  corresponding  equities,  each  for  the  other, 
as  they  stood.  The  difference  in  values,  in  estimating  the  damages  in 
this  case,  had  reference  to  the  values  of  <lie  respective  equities  as  the 
lands  were  thus  encumbered.  All  that  either  got  from  the.  other  was 
through  the  deed  made  to  him,  and  there  was  no  error  committed  by 
the  court  in  making  use  of  the  word  "deed"  in  the  charge.  Motion 
overruled. 

Overruled, 

Writ  of  error  refused. 


Jesse  French  Piano  and  Organ  Company  v.  Gabza  ft  Company. 

Decided  January  20,  1909. 

1. — ^Besoissioh  of  Sale — ^Failure  of  Contlderatloii — ^Pleading. 

A  petition  in  a  suit  by  the  buyer  to  rescind  a  sale  of  an  automatic  electric 

Siano,  held  good,  as  against  general  demurrer,  wherein  it  was  alleged  that 
efore  sale  the  seller's  agent  represented  ana  warranted  that  the  instrument 
if  properly  used  and  handled  would  give  no  trouble  and  require  no  repairs  for 
five  years,  and  guaranteed  the  soundness  for  said  period;  that  the  buyer  be- 
lieved and  relied  on  such  representations  as  being  true,  and  same  constituted 
the  consideration  for  the  purchase;  that  such  representations  were  untrue  and 
incorrect  in  that  although  carefully  used  and  handled,  the  piano  began  to 
get  out  of  order  and  failed  to  operate,  though  properly  connected  with  a  suffi- 
cient electric  current,  immediately  after  the  sale,  and  has  continued  from  time 
to  time  ever  since  the  purchase  to  fail  to  operate,  and  that  the  exact  nature 
of  the  defects  are  unknown  to  said  buyer,  wherefore  the  consideration  has 
wholly  failed. 

8. — ^Evidence — Leading  Question. 

A  question   to   a  witness  who  was  the  plaintiff  in   a  suit  to   rescind    a 
Bale  on  the  ground  of  breach  of  warranty,  '^state  whether  or  not  you  relied 
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upon  representations  made  to  you,"  was  not  objectionable  as  leading.  The 
question  did  not  suggest  to  the  witness  that  an  affirmative  rather  than  a  nega- 
tive answer  was  desired. 

8. — Same—Warranty — Custom. 

In  a  suit  by  the  buyer  to  rescind  a  sale  of  an  automatic  piano  on  the 
ground  of  breach  of  an  express  warranty  and  guaranty  that  same  was  sound 
and  if  properly  handled  would  give  no  trouble  and  need  no  repairs  for  the 
period  of  five  years,  evidence  that  it  was  customary  to  warrant  pianos  for 
five  years  was  inadmissible  to  prove  the  warranty. 

4. — ^Bescission  of  Contract — ^Reoovery  of  Pnrohase  IConey. 

In  a  suit  by  the  buyer  to  rescind  a  contract  of  sale  and  to  recover  the 
purchase  money  paid  and  to  cancel  the  purchase  money  notes  upon  the  ground 
that  the  representations  made  by  the  seller  as  to  quality  and  efficiency  of  the 
article  sold  were  untrue  and  that  it  was  not  such  as  warranted,  wherein  the 
seller  pleaded  only  the  general  denial,  the  latter  could  not  complain  of  a  charge 
authorizing  a  verdict  for  plaintiff  for  all  the  money  paid  and  the  cancellation 
of  the  notes  for  unpaid  purchase  money.  If  he  was  entitled  to  an  abatement 
of  any  part  of  the  purchase  money  under  the  pleadings  and  evidence  he  should 
have  requested  a  special  charge. 


6. — Same— Fraud — ^Pleading. 

To  entitle  the  buyer  to  return  an  article  sold  with  a  guaranty,  and  recover 
all  the  purchase  money,  there  must  be  fraud  or  a  contract  on  the  part  of  the 
seller  to  take  back  the  article;  but  where  the  matters  averred  constitute  what 
is  deemed  by  the  law  a  constructive  fraud,  it  need  not  be  alleged  that  the 
representations  were  fraudulently  made. 

6.— Same. 

False  and  fraudulent  representations  by  the  seller  will  not  entitle  the 
buyer  to  rescind  a  contract  of  sale  unless  they  are  believed  to  be  true  and 
acted  upon  by  him  as  an  inducement  in  making  the  purchase. 

7. — Same. 

The  buyer  is  entitled  to  a  rescission  of  a  contract  of  sale  upon  tendering 
the  article  sold  and  proof  {hat  the  seller  made  certain  representations  which 
were  false  and  fraudulent  and  which  he  relied  upon  and  was  induced  thereby 
to  make  the  purchase,  regardless  of  whether  the  article  was  entirely  worth- 
less or  not. 

8. — Same — Warranty  by  Agent. 

Failure  of  a  warranty  or  guaranty  made  by  the  agent  of  the  seller  per- 
sonally, and  not  in  his  capacity  as  such  agent,  affords  no  ground  for  a  rescission 
of  the  contract  of  sale  by  the  buyer. 

Error  from  the  County  Court  of  Bexar  County.  Tried  below  before 
Hon.  P.  H.  Shook. 

Gordon  Bullitt  and  V.  F.  Short,  for  plaintiff  in  error. 

Kelso  &  Lipscomb,  for  defendant  in  error. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  defendants 
in  error  against  plaintiflf  in  error  to  rescind  contract  of  the  sale  of 
an  automatic  electric  piano,  so  called,  made  by  the  latter  to  the 
former  and  to  recover  the  sum  of  $220  paid  and  to  cancel  certain 
promissory  notes  made  for  the  purchase  money  of  the  instrument. 
Hereinafter  the  defendants  in  error  will  be  called  plaintiffs  and  the 
plaintiff  in  error  defendant 
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The  grounds  for  rescission  of  the  contract  are  thus  alleged  by 
plaintiffs:  "Before  the  purchase  by  plaintiffs  from  defendant,  de- 
fendant, through  its  agents,  represented  and  warranted  to  plaintiffs 
that  said  piano,  properly  used  and  handled,  would  give  them  no 
trouble  and  would  require  no  repairs  for  the  period  of  five  years  from 
the  date  of  sale,  and  guaranteed  the  soundness  of  the  piano  for  the 
period  of  five  years;  that  plaintiffs,  believing  such  representations  to 
be  true  and  correct,  relied  upon  the  same,  and  the  same  constituted 
the  consideration  for  the  purchase  by  plaintiffs  from  the  defendant 
of  said  piano;  that  said  representations  were  untrue  and  incorrect  in 
that,  although  carefully  used  and  "liandled,  said  piano  began  to  get 
out  of  order  and  failed  to  operate,  though  properly  connected  with  a 
sufiicient  electric  current,  immediately  after  the  purchase  and  sale, 
and  has  continued  from  time  to  time  ever  since  said  purchase  to  fail 
to  operate ;  and  that  the  exact  nature  of  the  defects  in  said  piano  are 
unknown  to  plaintiffs.  Wherefore,  .  .  .  the  consideration  for  the 
purchase  of  said  piano  has  wholly  failed  and  that  plaintiffs  are  entitled 
to  have  the  money  paid  refunded  to  them  and  the  notes  cancelled." 
They  also  alleged  that  they  tendered  the  piano  to  defendant  before 
filing  suit.  The  defendant  answered  by  a  general  demurrer  and 
general  denial.  The  trial  of  the  case  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs  for  the  money  sued  for  and  for  a 
cancellation  of  the  purchase  money  notes. 

The  first  assignment  of  error,  which  complains  of  the  court's  over- 
ruling defendant's  general  demurrer  to  plaintiff's  petition,  is,  not  well 
taken.  Rule  17  of  Dist.  &  County  Court;  Xorthwestern  Xat.  Ins.  Co. 
V.  Woodward,  18  Texas  Civ.  App.,  496;  Whaley  v..  Thomason,  41 
Texas  Civ.  App.,  405;  International  Harvester  Co.  v.  Campbell,  43 
Texas  Civ.  App.,  421;  Mutual  Life  Ins.  Co.  v.  Hargus,  99  S.  W., 
581;  Postal  Telegraph  Co.  v.  Levy,  102  S.  W.,  135. 

After  F.  A.  Chapa,  one  of  the  members  of  plaintiffs'  firm,  had 
testified  that  at  the  time  he  negotiated  the  purchase  of  the  piano  with 
defendant's  agents,  one  of  them  represented  to  him  that  the  piano 
was  a  good  one  and  that  defendant  company,  as  well  as  themselves, 
would  guarantee  the  instrument  for  five  years,  plaintiffs'  counsel  asked 
him  this  question:  "Mr.  Chapa,  state  whether  or  not  you  relied  upon 
the  representations  made  to  you  by  these  parties''  (meaning  defend- 
ant's agents  who  effected  the  sale)  "in  regard  to  this  piano,"  which 
was  objected  to  upon  the  ground  that  it  was  leading,  and  the  objec- 
tion being  overruled  the  witness  answered:  "I  most  certainly  did. 
I  simply  relied  on  Mr.  Buford's"  (defendant's  agent)  "statement  that 
the  piano  was  a  good  one  and  that  he  guaranteed  it  for  five  years." 
The  second  assignment  of  error  is  based  upon  the  action  of  the  court 
in  overruling  the  objection  to  the  question;  and  the  proposition  as- 
serted under  it  is,  "It  is  not  permissible  for  counsel  to  ask  his  own 
witness  on  direct  examination,  and  especially  the  plaintiff,  leading 
questions."  It  being  essential  for  a  party,  who  seeks  to  rescind  a 
contract  of  sale  upon  the  ground  of  false  representations,  to  prove 
that  he  relied  upon  such  representations  and  was  induced  thereby  to 
enter  into  the  contract,  and  as  proof  on  the  issue  can  only  be  directly" 
made  by  having  him  iestify  whether  he  relied  upon  such  representa- 
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tions  or  not,  we  are  unable  to  perceive  how  it  would  have  been  prac- 
ticable to  have  elicited  the  witness's  testimony  upon  such  issue  by 
framing  a  question  differently  from  the  one  objected  to.  Such  ques- 
tion did  not  suggest  to  the  witness  that  an  aflSrmative,  rather  than  a 
negative,  answer  was  desired,  though  the  witness  may  have  known, 
as  any  intelligent  witness  would,  that  a  favorable  disposition  of  his 
case  largely  depended  upon  which  kind  of  answer  he  gave  to  the 
question.  If  a  knowledge  of  the  effect  of  the  answer  of  a  witness, 
who  is  a  party  to  an  action,  to  a  question,  would  render  a  question 
objectionable,  scarcely  any  question  as  to  any  important  fact  could  be 
asked  him  at  all.  It  is  only  essential  that  the  question  be  so  framed 
as  not  to  lead  to  an  answer  favorable,  rather  than  unfavorable,  to 
such  a  witness.  The  question  complained  of  is  not  obnoxious  to  this 
principle;  and  not  within  the  spirit  and  meaning  of  the  term  "lead- 

ing." 

The  plaintiff's  counsel  asked  the  witness  Carr  this  question:  "I 
will  ask  you  whether  or  not  it  is  customary  for  agents  in  selling 
pianos  to  warrant  them;  and,  if  so,  for  how  long?''  It  was  objected 
to  upon  the  grounds  that  plaintiffs  had  not  alleged  the  existence  of 
such  a  custom;  and  that  they  declared  upon  an  express  warranty, 
and  not  one  implied  by  custom.  The  objections  were  overruled  and 
the  witness  answered;  "It  is  customary  to  warrant  ordinary  pianos 
for  five  years."  This  ruling  of  the  court  is  challenged  by  the  third 
assignment  of  error.  Undoubtedly,  the  objections  should  have  been 
sustained  and  such  testimony  excluded.  (Norwood  v.  Almo  Fire  Ins. 
Co.,  13  Texas  Civ.  App.,  475;  DeWitt  v.  Berry,  134  U.  S.,  306,  33 
L.  ed.,  896.)  The  issue  as  to  whether  there  was  such  a  warranty  or 
guaranty  as  alleged,  was  sharply  drawn  by  the  testimony,  and  plain- 
tiff should  not  have  been  permitted  to  fortify  his  side  of  it  by  prov- 
ing a  custom  which,  even  if  custom  could  be  taken  as  entering  into 
and  adding  another  feature  to  an  express  contract,  defendant  may  not 
have  known  anything  of.  Nor  could  such  a  custom  be  shown  as  evi- 
dence of  making  the  representations  by  defendant's  agents  as  to  the 
quality  of  the  instrument.  It  can  not  be  said  that  the  testimony  did 
not  influence  the  jury  in  the  verdict;  for  it  seems  to  us  highly  preju- 
dicial. 

In  its  charge  the  court  instructed  the  jury,  in  substance,  that  if 
defendant  through  its  agents  represented  and  warranted  the  piano,  if 
properly  used  and  handled,  would  require  no  repairs  for  five  years, 
and  guaranteed  its  capacity  and  eflBciency  for  that  length  of  time,  and 
that  if  it  failed  to  operate  as  claimed  by  plaintiffs,  and  that  such 
representations  and  warranties,  if  made  by  defendant,  were  untrue; 
and  that  defendant's  agents  were  authorized  by  defendant  to  make 
the  warranties  alleged,  then  to  find  for  plaintiffs  for  the  sum  of  $220 
and  for  the  cancellation  of  the  notes  described  in  their  petition. 

The  propositions,  under  the  assignment  which  complains  of  this 
part  of  the  charge,  are  as  follows: 

"First.  If  plaintiffs  were  entitled  to  damages  the  proper  measure 
of  damages  is  the  difference  between  the  value  of  that  which  plaintiffs 
Garza  &  Co.  parted  with,  that  is,  the  $220  and  the  fourteen  notes 
described  in  plaintiffis'  petition,  and  the   value   of  that  which  they 
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received,  that  is,  the  automatic  electric  piano,  under  the  agreement 
and  trade." 

"Second.  In  the  absence  of  fraud  or  of  an  express  contract  to  take 
back  an  article  sold  with  a  guarantee,  the  vendee  can  not  return  the 
article  and  recover  back  all  of  the  purchase  money." 

"Third.  In  order  to  find  for  the  plaintiffs,  the  jury  should  have 
been  instructed  that  they  must  find  that  the  said  representations  vrere 
fraudulently  made,  that  they  were  untrue,  and  that  plaintiffs  believed 
them  and  relied  thereon  and  were  induced  thereby  to  make  the  pur- 
chase and  that  such  falsity  contributed  to  plaintiffs'  damages." 

"Fourtli.  The  jury  should  have  been  instructed  that  in  order  to 
find  for  plaintiffs,  they  must  find  that' the  piano  was  properly  used  and 
handled." 

In  regard  to  the  first  of  the  propositions,  it  will  be  noted  that  this 
is  not  an  action  for  damages,  but  a  straight-out  suit  for  a  rescission 
of  a  contract  of  sale  and,  as  incident  to  its  rescission,  to  recover  the 
purchase  money  paid  and  to  cancel  the  notes  given  for  the  instru- 
ment, upon  the  grounds  that  the  representations  made  by  defendant's 
agents  as  to  the  quality  and  efficiency  of  the  piano  were  untrue  and 
that  the  piano  was  not  such  as  warranted.  Only  a  general  denial 
was  pleaded,  nothing  being  alleged  to  show  that  it  was  used  by  plain- 
tiffs, or,  if  used  by  them,  its  use  was  of  any  value.  If,  under  the 
pleadings,  defendant  was  entitled  under  the  evidence  to  an  abatement 
of  any  part  of  the  purchase  money  paid,  it  should  have  requested  a 
special  charge  submitting  such  issue  to  the  jury;  and  in  the  absence 
of  such  request,  it  can  not  now  be  heard  on  that  ground  to  complaia 
of  the  court's  charge. 

The  second  proposition,  while  correct  as  an  abstract  principle  of 
law,  can  not  hie  sustained.  For,  although  it  is  not  directly  alleged 
that  the  representations  of  defendant's  agents  were  fraudulent,  the 
matters  averred,  if  true,  constitute,  at  least,  what  is  deemed  by  the 
law  a  constructive  fraud.  Therefore  an  allegation  that  the  represen- 
tations were  fraudulently  made,  it  being  merely  a  conclusion  deducible 
from  the  facts  averred,  was  unnecessary.  (Ross  Armstrong  Co.  v. 
Shaw,  113  S.  W.,  558.) 

Though  the  representations  may  have  been  false  and  fraudulent, 
yet  if  they  were  not  believed  to  be  true,  nor  acted  upon  by  the  plain- 
tiffs as  an  inducement  in  making  the  purchase,  they  were  not  entitled 
to  a  rescission  of  the  contract.  The  charge  complained  of  would  au- 
thorize the  relief  prayed  for,  regardless  of  whether  the  plaintiffs  were 
induced  by  the  alleged  fraudulent  representations  to  purchase  the 
piano  or  not.  In  this  we  think  that  the  charge  is  obnoxious  to  the 
third  proposition  under  the  assignment.  The  portion  of  the  charge 
referred  to  is  also  obnoxious  to  the  fourth  proposition.  The  repre- 
sentations and  guaranty  as  to  the  quality  of  the  instrument  were,  ac- 
cording to  plaintiffs'  own  allegations,  conditioned  upon  its  being  prop- 
erly used  and  handled.  The  charge  authorized  a  verdict  regardless  of 
whether  plaintiffs  properly  used  and  handled  the  piano  or  not. 

While  it  comes  mighty  close  to  it,  we  don't  think  the  case  made  by 
the  pleadings  and  evidence  was  such  as  required  the  court  to  peremp- 
torily instruct  a  verdict  for  defendant,  as  was  requested  by  its  counsel. 
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Nor  do  we  think  the  court  erred  in  refusing  defendant's  request  to 
instruct  the  jury  to  find  for  it,  unless  the  piano  was  utterly  worthless 
and  a  total  loss  to  plaintifiEs.  Upon  their  tendering  the  piano  to  de- 
fendant they  were  entitled  to  a  rescission  if  they  proved  that  the  al- 
leged representations  Were  made;  that  they  were  false  and  fraudulent; 
that  they  relied  upon  and  were  induced  by  such  representations  to 
make  the  purchase,  regardless  of  whether  the  instrument  was  entirely 
worthless  or  not;  provided,  however,  defendant  authorized  its  agents 
to  make  them,  or  it  was  within  the  apparent  scope  of  their  authority. 

If  this* suit  were  for  damages  upon  a  breach  of  warranty,  defend- 
ant's seventh  assignment  of  error,  under  which  it  is  contended  that 
the  court  erred  in  submitting  the  case  to  the  jury  because  it  conclu- 
sively appears  from  the  evidence  that  if  a  warranty  or  guaranty  was 
agreed  upon  and  furnished  it  was  the  warranty  of  Buford  Bros.,  and 
not  of  defendant,  would  be  well  taken.  For  the  plaintiffs'  own  testi- 
mony shows  that  they  would  not  accept  any  warranty  or  guaranty 
from  the  defendant,  but  wanted  and  took  only  the  personal  warranty 
or  guaranty  of  Buford  Bros.  The  suit,  however,  is  not  for  damages 
upon  a  warranty  or  guaranty,  but  for  a  rescission  of  the  contract.  It 
may,  in  view  of  another  trial,  be  proper  to  say  here  that  the  failure 
of  a  warranty  or  guaranty  made  by  the  Buford  Bros,  personally,  and 
not  in  their  capacity  as-  agents  of  defendant,  would  afford  plaintiffs 
no  ground  for  rescinding  the  contract.  In  that  event  they  would  have 
to  rely  solely  upon  alleged  false  representations  made  by  defendant's 
agents  under  itk  authority  or  within  apparent  scope  of  its  agents' 
authority. 

We  believe  that  every  question  presented  for  our  decision  has  been 
disposed  of  by  what  we  have  said.  On  account  of  the  errors  indicated, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Qalvkston,  Harrisburo  &  San  Antonio  Bailwat  Company  v. 

D.  F.  Worth. 

Decided  January  20,  1909. 

1. — Jury — ChaUenge  to  Array. 

The  statute  provides  that  a  party  to  a  Buit  which  is  to  be  tried  bv  jury, 
may,  before  the  jury  is  drawn,  challenge  the  array  of  jurors  upon  making  it 
appear  that  the  officer  summoning  the  jury  has  acted  corruptly,  and  has  wil- 
fully summoned  jurors  known  to  be  prejudiced  against  the  party  challenging, 
or  biased  in  favor  of  the  adverse  party;  and  a  challenge  to  the  array  cannot 
be  made  for  any  other  cause. 

8. — Same— Challenge  to  PaneL 

That  the  commissioners  did  not  draw  a  separate  jury  for  each  week  of 
the  term  of  the  District  Court,  but,  under  instructions  of  the  court,  drew  and 
returned  a  list  of  names  for  the  term,  and  those  not  excused  were  held  as 
jurors  for  the  three  weeks  of  the  term,  was  not  cause  for  challenge  to  the 
panel  in  a  trial  occurring  in  the  third  week. 

8.— ^ame. 

The  provision  of  the  statute  that  the  court  may  adjourn  the  whole  num- 
ber of  jurors  for  the  week,  or  any  part  thereof,  to  any  subsequent  day  of  the 
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term,  clearly  showB  the  intention  to  confer  upon  the  court  the  power  and  right 
to  adjourn  jurors  for  one  week,  or  any  of  them,  to  another  week  or  day  of 
the  term  for  service;  and  the  general  provision  requiring  a  jury  to  be  drawn 
and  summoned  for  each  week  must  yield  to  this  particular  intention. 

4. — Contributory  Negligence— Burden  of  Proof. 

When  the  ease  made  by  the  injured  servant  does  not  expose  him  to  a  €us- 
picion  of  negligence,  the  burden  of  proof  upon  the  issue  of  contributory  neg- 
ligence is  upon  the  master. 

0« — Same — ^Dellnitionh 

A  definition  of  contributory  negligence  in  a  charge  as  "the  want  of  ordi- 
nary care  on  the  part  of  the  injured  person,  that  is  to  say,  the  want  of 
such  care  as  an  ordinarily  prudent  person  would  have  exercised  under  the 
same  or  similar  circumstances,  which,  concurring  with  the  negligence  of  the 
defendant,  if  any»  proximately  caused  the  injury,"  is  not  subject  to  the  ob- 
jection that  it  defined  the  term  as  the  want  of  ordinary  care  which  proximately 
caused  the  accident  and  injury. 

6. — ^Evidence — Opinion — ^Derailment. 

Where,  upon  the  issue  as  to  the  place  of  the  derailment  of  an  engine,  a 
witness  testified  that  it  was  near  the  marks  that  the  engine  left  the  rails 
and  that  he  had  observed  how  engines  mark  the  rail  and  that  such  marks 
were  similar  to  the  marks  that  he  had  observed  on  the  rail,  it  was  not  error 
to  exclude  his  further  testimony  that  the  truck  wheels  of  an  engine  would 
make  more  distinct  marks  in  passing  over  it  than  would  the  trucks  of  a  car 
and  would  be  like  the  ones  observed,  especially  as  he  admitted  that  he  did  not 
know  whether  the  marks  were  made  by  an  engine  or  by  a  car. 


7. — Same — ^Expert  Testimony — Capacity  to  Labor — ^Personal  Injuries. 

A  physician,  after  detailing  all  symptoms  of  the  ailments  of  the  injured 
party  and  giving  the  grounds  upon  which  he  based  his  opinion,  could  testify 
that  such  party  could  not  perform  the  duties  of  an  engineer  on  account  of 
his  injuries,  over  objections  that  it  was  the  conclusion  of  the  witness,  not  within 
the  domain  of  expert  testimony,  and  an  invasion  of  the  province  of  the  jury. 

8. — Same — ^Impeachment  of  Witness. 

Where  a  section  foreman  of  the  railway  company  testified  that  the  ties 
on  the  roadbed  had  been  examined  by  him  two  or  three  weeks  before  the 
derailment  and  wreck  of  the  train  and  that  he  did  not  discover  any  rotten 
ones,  and  that  ties  and  track  were  in  good  condition  just  before  the  wreck, 
and  that  he  burned  the  broken  ties  at  the  place  of  the  wreck,  testimony  that 
a  rule  of  the  company  required  such  material  as  broken  rails,  axles  or  debris 
which  may  be  of  use  in  determining  the  cause  of  an  accident  to  be  preserved, 
was  admissible  on  cross-examination  as  tending  to  discredit  the  evidence  of 
the  witness  and  to  show  the  destruction  by  him  of  evidence  required  by  the 
rule  to  be  preserved. 

Appeal  from  the  District  Court  of  Val  Verde  County.  Tried  below 
before  Hon.  Solon  Stewart. 

Baker,  Botts,  Parker  £  Garwood,  W.  B,  Teagarden  and  W.  F.  Bog- 
gess,  for  appellant. 

C.  K.  McDowell,  Oeo,  M.  Thurmond  and  Walter  Oillis,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages,  arising 
from  personal  injuries,  instituted  by  appellee.  The  grounds  of  negli- 
gence were  stated  to  be  defects  in  the  roadbed,  rails  of  too  light 
weight,  and  old,  worn  and  rotten  ties,  which  caused  the  track  to  give 
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away  under  the  ponderous  engine,  of  which  appellee  was  the  engineer, 
and  caused  a  derailment  in  which  appellee  received  his  injuries.  Ap- 
pellant pleaded  assumed  risk  and  contributory  negligence  in  running 
the  engine  around  a  curve  at  a  reckless  and  dangerous  rate  of  speed 
in  violation  of  a  rule  of  appellant,  and  in  spite  of  the  warning  and 
remonstrance  of  the  conductor.  The  cause  was  tried  by  jury  and  re- 
sulted in  a  verdict  and  judgment  for  appellee  in  the  sum  of  $10,000. 
This  is  a  second  appeal,  107  S.  W.,  958. 

The  facts  justify  the  conclusion  that  the  wreck  was  caused  through 
the  negligence  of  appellant  in  permitting  rotten  ties  to  remain  on  its 
roadbed,  which  gave  way  under  the  engine  and  caused  the  derailment 
and  consequent  injury  of  appellee.  Appellee  was  not  guilty  of  con- 
tributory negligence.  There  was  sufficient  evidence  upon  which  to 
base  a  finding  that  the  train  was  running  at  the  rate  of  twenty-five 
to  twenty-eight  miles  ah  hour  when  the  derailment  took  place,  a  rate 
of  speed  required  by  the  train  orders  issued  to  appellee  by  appellant. 
The  minimum  time  fixed  by  appellant  for  the  run  between  Bean  and 
Langtry,  the  section  on  which  the  derailment  occurred,  was  fourteen 
minutes,  which  required  a  rate  of  about  twenty-eight  and  nine-tenths 
miles  an  hour.  There  was  a  bulletin  limiting  the  speed  to  eighteen 
miles  an  hour  on  curves  of  six  degrees  or  over,  but  in  subsequent 
time  tables  the  minimum  time  between  Bean  and  Langtry  was  fixed 
at  over  twenty-eight  miles  an  hour  and  it  would  have  been  an  utter 
impossibility,  if  the  speed  of  the  train  had  been  reduced  to  eighteen 
miles  an  hour  for  every  curve  of  six  degrees  or  over^  to  have  run  on 
the  schedule  time,  as  there  were  several  of  them.  Witnesses  for  ap- 
pellant swore  that  the  minimum  rate  of  twenty-eight  miles  an  hour 
was  not  considered  excessive  or  dangerous,  and  thaft  such  rate  of  speed 
was  necessary  in  order  to  make  the  minimum  time  required  by  ap- 
pellant. The  bulletin  as  to  rate  of  speed  around  curves  had  been 
issued  and  posted  several  years  before  the  accident  occurred,  and  had 
been  reissued  from  time  to  time,  but  it  was  practically  ignored  and 
annulled  by  time  tables,  issued  after  the  issuance  of  the  last  bulletin. 
There  was  no  sign  nor  anything  along  the  road  to  indicate  the  degree 
of  curves  to  engineers.  There  was  testimony  tending  to  show  that 
where  appellant  contends  the  engine  left  the  track  the  curvature  was 
less  than  six  degrees.  The  train  was  going  up  grade  when  the  derail- 
ment occurred,  and  it  consisted  of  the  engine  and  thirty-three  freight 
cars,  five  or  six  of  the  cars  being  heavily  loaded  with  copper  and  salt. 
It  was  proved  that  the  ties  were  rotten  ones  where  the  wreck  occurred. 
The  ties  Were  redwood, -which  is  a  wood  that  is  soft  and  easily  split. 
The  conductor  of  the  train  made  reports  of  the  wreck,  one  immediately 
after  it  occurred,  in  which  he  stated  that  the  train  was  properly 
handled  and  was  running  about  twenty-five  miles  an  hour.  On  the 
trial  he  testified  that  the  train  was  moving  at  the  rate  of  fifty  miles 
an  hour.  The  testimony  showed  that  the  engine  was  about  sixty  feet 
east  of  where  the  cars  were  wrecked  and  that  the  ties  at  the  point 
where  the  cars  were  wrecked  were  very  rotten.  The  evidence  justifies 
the  conclusion  that  the  wreck  was  caused  by  the  rotten  and  defective 
ties.    The  head  brakeman  was  on  the  top  of  the  car  next  to  the  engine 
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and  his  body  was  found  under  a  car  which  was  wrecked  about  sixty 
feet  west  of  the  engine.  The  ties  were  in  a  very  unsound  condition 
at  that  point.  The  jury  were  justified  in  finding  tliat  the  engine  was 
not  running  at  an  excessive  or  dangerous  rate  of  speed,  and  that  ap- 
pellee was  compelled  to  run  at  the  rate  of  speed  he  was  going  in  order 
to  comply  with  the  commands  of  appellant.  These  conclusions  dis- 
pose of  the  first,  second,  third  and  fourth  assignments  of  error. 

The  fifth,  sixth  and  seventh  assignments  of  error  assail  the  action 
of  the  court  in  refusing  to  sustain  its  challenge  of  the  panel  of  jurors 
from  which  the  jury  was  selected,  the  grounds  of  challenge  being  that 
they  were  not  selected  nor  summoned  for  the  week  in  which  they 
were  tendered  and  in  which  the  cause  was  tried,  nor  were  they  selected 
or  summoned  for  any  particular  week  of  the  term,  but  were  selected 
and  summoned  for  the  entire  term  of  three  weeks,  and  that  they  had 
already  served  for  two  weeks  previous  to  the  week  in  which  this  cause 
was  tried.  The  following  facts  in  connection  with  the  challenge  are 
certified  by  the  court: 

"The  jury  commissioners  for  the  fall  term,  1907,  of  this  court  did 
not  select  and  draw  a  separate  jury  for  each  of  the  three  weeks  of 
this  term  of  court;  and  did  not  draw  and  return  into  court  any  list 
of  jurors  designated  specifically  for  the  third  week  of  the  term,  but 
said  commissioners  under  instructions  of  the  court  at  the  fall  term 
thereof,  intentionally  drew  and  returned  into  court  one  list  of  names 
only,  that  is,  one  jury  list  containing  thirty-six  names,  which  said 
list  was  purposely  designated  as  the  list  of  the  petit  jury  for  the 
"Spring  Term'^  of  said  court,  in  pursuance  of  the  instructions  of  the 
court  to  the  said  jury  commissioners  at  the  fall  term,  1907,  as  has 
always  previously  been  the  custom  of  said  court  in  Val  Verde  County, 
and  the  jurors  were  not  assigned  by  said  commission  for  any  partic- 
ular week  of  the  term,  but  were  designated  for  the  whole  term  of 
three  weeks  under  the  instructions  of  the  court,  and  no  other  return 
of  petit  jurors  than  this  was  returned  by  said  commissioners  for  this 
term  of  court,  and  none  other  issued  upon  by  the  clerk. 

"TTpon  the  list  of  petit  jurors  above  referred  to,  the  clerk  of  this 
court,  on  the  thirtieth  day  of  March,  1908,  issued  a  venire  facias  to 
the  sheriff  of  Val  Verde  County  in  which  he  sets  out  the  list  of  names 
returned  by  the  jury  commissioners,  as  above  referred  to,  certifying 
that  it  is  a  true  list  of  the  names  selected  by  the  jury  commissioners 
to  serve  at  the  spring  term,  1908,  of  said  court,  and  then  proceeds  to 
command  the  sheriff  to  summon  each  of  the  foregoing  thirty-six  per- 
sons to  be'  and  appear  before  the  District  Court  of  Val  Verde  County 
at  the  courthouse  in  Del  Rio,  Texas,  on  the  27th  day  of  April,  1908, 
that  being  the  first  day  of  the  April  term  of  said  court,  then  and 
there  to  serve  as  petit  jurors  for  the  three  weeks  of  the  spring  term, 
1908,  of  the  District  Court  of  Val  Verde  County. 

'The  writ  was  properly  attested  and  the  sheriff's  return  shows 
service  on  all  the  persons  named  in  said  list  and  is  in  due  form  of 
law. 

"For  various  causes  fifteen  of  the  persons  so  summoned  were  ex- 
cused, leaving  present  at  the  time  of  the  presentation  of  said  motion 
twenty-one  of  said  jurors  present  and  in  the  jury  panel  from  which 


1909.]  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Worth.  355 

to  select  a  jury.  That  the  said  twenty-one  men  present  and  tendered 
as  a  jury  panel  were  a  part  of  the  thirty-six  men  selected  by  the  jury 
commissioners,  as  above  stated. 

"The  jury  so  selected  and  summoned  appeared  on  the  first  day  of 
the  term,  to  wit,  April  37,  1908,  and  those  not  excused  were  duly  and 
legally  empaneled,  sworn  and  attended  and  served  as  jurors  until 
Saturday  of  the  first  week  of  the  term,  on  which  day  they  were  ad- 
journed by  the  court  until  the  following  Monday,  the  second  week  of 
the  term,  and  instructed  by  the  court  to  appear  on  that  day  to  serve 
as  jurors  the  second  week  of  the  term,  on  which  latter  day,  to  wit, 
Monday,  the  second  week  of  the  term,  said  jurors  appeared  and  served 
as  jurors  until  the  following  Friday  of  the  second  week  of  the  term, 
when  they  were  adjourned  by  the  court  until  Monday  morning.  May 
11,  1908,  the  third  week  of  the  term,  and  instructed  to  appear  on  said 
day  to  serve  as  jurors  for  the  third  week  of  said  term,  and  they  so 
appeared  on  Monday,  May  11,  1908,  in  obedience  to  said  order  of  the 
court.^^ 

The  court  further  certified  that  appellant  made  no  objection  to  any 
individual  juror  on  account  of  the  way  in  which  he  had  been  selected 
and  summoned,  and  after  the  jury  that  tried  this  cause  had  been  se- 
lected there  remained  four  men  of  the  original  jury  panel.  The  court 
held  that  a  challenge  to  the  array  of  jurors  could  only  be  made  on 
the  grounds  provided  in  the  statute,  and  if  there  was  any  tenable 
ground  of  objection  to  the  manner  of  summoning  the  panel  it  could 
only  be  made  available  by  a  challenge  to  the  array.  The  jury  com- 
missioners were  legally  appointed  at  the  term  before  that  at  which 
the  trial  was  had,  and,  acting  under  instructions  of  the  court,  they 
did  not  comply  with  the  terms  of  the  statute  which  requires  that  the 
names  shall  be  drawn  for  each  week  pf  the  term  and  recorded  on  as 
many  separate  sheets  as  there  are  weeks  of  the  term,  and  shall  seal 
such  lists  in  separate  envelopes  and  endorse  the  week  for  which  the 
jurors  are  chosen  on  such  envelopes.  (Sayles'  Stats.,  arts.  3159  and 
3160.)  The  failure  to  so  select  the  jurors  for  the  different  weeks  is 
not  made  a  ground  of  challenge  to  the  array  of  jurors,  the  only  ground 
for  such  challenge  being  that  the  officer  summoning  the  jurors  has 
acted  corruptly,  and  it  is  provided  that  no  challenge  to  the  array 
shall  be  entertained  where  the  jurors  have  been  selected  by  the  jury 
commissioners  under  the  provisions  of  the  law.  (Sayles'  Stats.,  arts. 
3202  and  3203.) 

It  can  not  be  denied  that  the  jurymen  were  selected  under  the  pro- 
visions by  the  jury  commissioners  as  provided  in  articles  3158  and 
3159,  and  it  was  only  after  the  selection  that  there  was  a  failure  to 
comply  with  the  terms  of  the  statute.  Even  if  it  be  held  that  the 
jurors  were  not  selected  under  the  provisions  of  the  law,  it  is  the 
ruling  of  the  Supreme  Court  that  such  fact  does  not  form  a  ground 
for  challenge  to  the  array.  Roundtree  v.  Qilroy,  57  Texas,  176.  In 
that  case  it  was  held :  "The  statute  provides  how  and  for  what  causes 
a  challenge  to  the  array  may  be  made.  It  provides  that  a  party  to  a 
suit  which  is  to  be  tried  by  a  jury  may,  before  the  jury  is  drawn,  chal- 
lenge the  array  of  jurors  upon  making  it  appear  that  the  ofiQcer  sum- 
moning the  jury  has   acted   corruptly,   and   has   wilfully   summoned 
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jurors  known  to  be  prejudiced  against  the  party  challenging,  or  biased 
in  favor  of  the  adverse  party.  (Rev.  Stats.,  3074.)  Neither  of  the 
grounds  of  challenge  given  by  the  statute  were  relied  upon  in  this 
cause  and  none  others  exist,  and  the  court  did  not  err  in  overruling 
the  challenge.^'  There  is  really  only  one  ground  of  challenge  and 
that  is  the  corruption  of  the  officer  summoning  the  jury,  and  we  be- 
lieve that  the  ruling  quoted  is  correct  and  that  no  other  cause  of 
challenge  to  the  array  exists.  The  Court  of  Criminal  Appeals  has  held 
differently  in  the  cases  of  White  v.  State,  45  Texas  Crim.  Rep.,  597, 
and  Hurt  v.  State,  51  Texas  Crim.  Rep.,  338,  under  arts.  661,  696, 
Code  Cr.  Proc.,  which  are  similar  in  their  provisions  to  those  pro- 
vided for  in  civil  cases.  We  feel  constrained,  however,  to  follow  the 
plain  language  of  the  statute  and  the  construction  placed  on  such 
statute  by  the  Supreme  Court. 

Appellant  did  not  challenge  the  jurors  individually  because  of  their 
previous  service  during  the  same  term  of  court,  and  that  question 
need  not  be  considered,  the  only  objection  to  the  jurors  being  that 
they  had  not  been  specially  chosen  for  the  week  in  which  this  trial 
took  place.  It  is  not  claimed  that  appellant  suffered  any  injury  by 
the  manner  in  which  the  jury  was  chosen.  Appellant  is  contending 
for  a  mere  abstraction  which,  unfortunately  for  it,  is  not  made  a 
ground  of  challenge  to  the  array. 

It  will  be  noted  that  the  panel  in  question  had  been  continued  over 
from  a  former  week,  and  it  is  provided  in  the  statutes  that  ^*the  court 
may  adjourn  the  whole  number  of  jurors  for  the  week,  or  any  part 
thereof,  to  any  subsequent  day  of  the  term.**  The  court  construing 
that  provision  said:  "There  can  be  no  doubt  as  to  the  meaning  of 
the  parts  of  the  statute  under  consideration.  It  was  clearly  the  in- 
tention of  the  law  makers  to  confer  upon  the  court  the  power  and 
riglit  to  adjourn  jurors  for  one  week,  or  any  of  them,  to  another  week 
or  day  of  the  term  for  service.  In.  doing  this  the  court  would  inter- 
fere with  the  general  provisions  of  the  law  of  forming  juries.  This 
particular  intention  of  the  law  ought  to  have  effect  when  it  conflicts 
with  the  general  intention.  It  stands  as  the  exception  to  the  general 
law,  that  is,  the  general  law  as  to  the  formation  of  jurors  will  be  fol- 
lowed unless  the  court  under  the  power  given  by  this  special  provision 
has  ordered  jurors  of  a  previous  day  of  the  term  to  attend  for  service. 
The  general  law  must  in  such  case  yield  when  it  is  so  interfered  witli.*' 
Of  course,  this  would  not  apply  unless  the  jurors  were  legally  selected 
for  some  week  of  the  term. 

The  ninth  and  eleventh  paragraphs  of.  the  charge  are  attacked  on 
the  ground  that  they  imposed  the  burden  of  proving  contributory 
negligence  and  assumed  risk  on  appellant.  The  charges  complained 
of  do  not  place  those  burdens  on  appellant,  but  they  might  properly 
have  done  so  under  the  law.  The  case  made  by  appellee  did  not  re- 
lieve appellant  of  the  burden  of  proving  its  defenses.  He  showed 
that  he  was  not  violating  a  rule  because  it  had  been  set  aside  by  the 
orders  of  appellant,  and  the  testimony  did  not  show  that  the  derail- 
ment took  place  on  a  curve  of  the  degree  mentioned  in  the  bulletin. 
Appellant  asserts  that  the  derailment  took  place  on  an  eight  degree 
curve,  and  refers  to  the  evidence  of  its  witness,  C.  J.  Russell.     That 
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witness  does  not  sustain  the  assertion.  He  swore  that  the  marks  of 
•the  wheels  were  on  the  ties  at  a  certain  place,  leading  to  the  infer- 
ence that  the  engine  left  the  rails  at  that  point,  and  stated:  "The 
degree  of  curvature  at  the  point  where  I  first  saw  the  marks  was 
about  three  degrees.''  Again  he  testified:  "Yes,  that  was  an  eight 
degree  curve  at  the  highest  point.  No,  that  is  not  where  I  saw  the 
marks  on  the  rail.  It  would  be  four  rails,  or  a  little  over,  east  to 
where  the  curve  would  be  eight  degrees,  about  125,  130  or  140  feet." 
Appellee's  case  did  not  expose  him  to  a  suspicion  of  negligence.  In 
this  connection  it  may  be  stated  that  the  court  charged  the  jury  at 
the  request  of  appellant  as  follows: 

"You  are'furtlier  charged,  gentlemen^  that  if  you  find  and  believe 
from  the  evidence  that  at  the  time  of  the  derailment  of  the  engine 
plaintiff  was  operating  the  engine  at  a  rate  of  speed  in  excess  of  that 
allowed  by  defendant's  rules  and  against  the  warning  of  his  conductor, 
and  that  he  was  acquainted  with  such  rules  and  regulations,  if  any, 
and  if  you  further  find  that  in  so  operating  the  engine,  if  he  did  so, 
he  was  guilty  of  negligence,  and  that  ttis  either  caused  or  contrib- 
uted to  his  injuries,  if  any,  then  he  is  not  entitled  to  recover,  and 
should  you  so  find  the  facts  to  be  you  will  return  a  verdict  for  de- 
fendant. 

"Further  applying  the  rule  of  assumed  risk  to  the  facts  in  this  case, 
you  are  charged  that  with  respect  to  the  weight  of  the  engine;  the 
size  of  the  rails  in  use  on  defendant's  track  at  the  place  of  the  acci- 
dent; the  suflSciency  of  th'e  track  (when  maintained  with  ordinary 
care)  to  bear  up  -the  engine  in  question  and  the  condition  of  the  rail, 
if  you  should  &id  that  the  derailment  of  the  engine  was  proximately 
due  to  these  things,  or  any  of  them,  nevertheless  plaintiff  would  not 
be  entitled  to  recover  should  you  further  find  and  believe  that  such 
proximate  cause  of  the  accident  and  the  risks  thereof  were  known  to 
plaintiff  or  were  so  patent  and  obvious  as  that  during  the  previous 
discharge  of  his  duties  he  must  necessarily  have  known  of  such  mat- 
ters and  the  attending  risks,  and  if  you  so  find  the  facts  to  be  you 
will  return  a  verdict  for  the  defendant." 

The  tenth  assignment  of  error  is  without  merit.  The  court  did 
not  define  contributory  negligence  as  "the  want  of  ordinary  care 
which  proximately  causes  the  accident  and  injuries,"  as  is  stated  in 
appellant's  proposition.  The  court  on  the  other  hand  defined  con- 
tributory negligence  as  "the  want  of  ordinary  care  on  the  part  of  the 
person  injured;  that  is  to  say,  the  want  of  such  care  as  an  ordinarily 
prudent  person  would  have  exercised  under  the  same  or  similar  cir- 
cumstances, which,  concurring  with  the  negligence  of  the  defendant, 
if  any,  proximately  caused  the  injuries."  Appellant  does  not  attack 
that  definition,  but  an  imaginary  one  which  does  not  appear  in  the 
charge.  The  court  in  another  part  of  the  charge  instructed  the  jury: 
"If  you  believe  from  tlie  evidence  that  the  plainiiff  was  guilty  of  neg- 
ligence which  caused  or  contributed  to  cause  his  injuries,  you  will 
return  a  verdict  for  the  defendant." 

The  eleventh  assignment  of  error  complains  of  the  action  of  the 
court  in  not  permitting  appellant  to  prove  by  McMullin  "that  the 
truck  wheel  of  an  engine  would  make  a  much  more  distinct  mark  on 
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the  rail  in  passing  over  it  than  would  the  trucks  of  a  car  and  the 
same  would  be  like  the  one  he  discovered  on  the  rail  at  the  place  of 
the  accident/'  In  view  of  the  fact  that  the  witness  did  testify  that 
it  was  near  the  point  of  the  marks  that  the  engine  left  the  rails,  that 
he  had  observed  how  engines  mark  the  rail  and  that  the  marks  were 
similar  to  the  marks  that  he  had  observed,  we  can  not  conceive  that 
appellant  was  injured  by  the  exclusion  of  the  evidence.  The  witness 
also  admitted  that  he  did  not  know  whether  the  marks  were  engine 
marks  or  car  marks,  and  did  not  "know  whether  there  is  any  way  on 
earth  to  tell.  I  can't  say  whether  an  engine  did  it  or  not.''  He  evi- 
dently knew  nothing  about  the  matter. 

The  court  permitted  Dr.  Scott  to  testify  that  appellee  could  not 
perform  the  duties  of  an  engineer  on  account  of  his  injuries.  No 
objection  was  interposed  on  the  ground  that  the  witness  was  not  quali- 
fied as  an  expert,  although  it  is  stated  in  the  brief  that  he  was  not, 
the  only  grounds  of  objection  being  that  the  testimony  was  the  con- 
clusion of  the  witness,  not  within  the  domain  of  medical  expert  tes- 
timony, but  was  an  invasion  of  the  province  of  the  jury  and  was 
irrelevant,  immaterial,  remote,  speculative  and  indefinite.  The  state- 
ment made  by  Dr.  Scott  was:  "Any  labor  or  mental  exertion  accel- 
erated his  heart  action.  It  stood  at  fifty  and  exercise  raised  it  to  one 
hundred.  It  is  my  opinion  that  he  could  not  perform  the  duty  of  a 
locomotive  engineer  at  that  time,  because  of  his  nervous  condition  and 
weak  heart;  it  would  have  had  the  effect  to  accelerate  his  heart  action 
and  affect  his  nervous  system  generally.'  Yes,  his  general  health 
would  have  been  rendered  worse."  The  witness  had  fully  detailed  all 
of  the  symptoms  and  was  fully  competent  to  testify  as  to  what  effect 
any  exertion  would  have  on  tlie  nervous  system  of  appellee,  and  could 
give  a  competent  opinion  as  to  how  the  operation  of  an  engine  would 
affect  appellee.  We  gave  the  grounds  on  which  he  based  his  opinion, 
and  it  appeared  from  the  facts  that  he  was  fully  competent  to  testify 
as  to  the  effect  that  operating  a  locomotive  would  have  on  appellee. 
The  physician,  from  his  general  knowledge  that  some  labor  and  exer- 
tion are  required  in  operating  a  locomotive,  and  from  his  acquaintance 
with  the  condition  of  appellee  was  in  a  position  to  testify  what  would 
result  from  appellee  operating  an  engine.  It  required  the  knowledge 
of  a  medical  expert  to  testify  as  to  the  effects  of  any  exertion  on  the 
nervous  system  of  appellee.  No  objection  was  urged  to  tlie  testimony 
of  the  physician  on  the  ground  that  he  did  not  know  what  the  duties 
of  an  engineer  were. 

Appellee's  witnesses  had  testified  as  to  the  condition  of  the  ties  at 
the  place  where  the  cars  were  wrecked  and  after  C.  J.  Russell,  a  seo- 
tion  foreman  of  appellant,  had  testified  that  the  ties  had  been  exam- 
ined by  him  two  or  three  weeks  before  the  accident  and  that  he  did 
not  discover  any  rotten  ones,  and  that  the  ties  and  track  were  in  good 
condition  just  before  the  wreck,  and  that  he  had  burned  the  broken 
ties  at  the  place  of  the  wreck,  a  rule  of  appellant  which  required 
that  "such  material  as  broken  rails,  axles  or  debris  which  may  be  of 
use  in  determining  the  cause  of  an  accident  must  be  preserved,"  was 
read  to  him  and  he  stated  that  it  was  a  rule.  The  evidence  was  proper 
as  tending  to  discredit  the  evidence  of  the  witness  and  to  show  the 
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destruction  by  him  of  evidence  that  the  rule  required  him  to  preserve. 
It  was  admissible  on  the  cross-examina'tion  of  the  witness.  Appellant 
says:  "This  rule  was  promulgated  by  defendant  for  its  own  private 
purposes.  It  is  a  salutary  rule,  one  purpose  of  which  is  to  fix  the 
blame  of  accidents,  in  the  interest  of  good  discipline,  and  the  protec- 
tion of  life  and  property.  It  is  of  no  importance  to  other  people.'^ 
The  evidence  of  those  ties  would  no  doubt  have  been  of  great  import- 
ance to  appellee  in  fixing  the  blame  for  the  wreck,  and  an  observance 
of  the  rule  would  no  doubt  have  worked  for  "the  protection  of  life 
and  property,'^  if  appellant^s  foreman  had  not  disregarded  it  and 
destroyed  the  evidence.  The  destruction  of  the  ties  was  a  legitimate 
subject  of  inquiry,  and  tlie  violation  of  a  rule  in  its  destruction  gave 
additional  importance  to  the  investigation. 

If  appellee  is  injured,  as  he  and  his  medical  witness  swore  that  he 
was,  and  if  he  has  suffered  the  great  pain  to  which  he  testified,  we 
can  not  hold  the  verdict  excessive.  The  question  as  to  whether  his 
condition  was  caused  by  intemperance  or  the  injuries  received,  was 
submitted  to  the  jury,  and  they  decided  adversely  to  appellant.  The 
sixteenth  and  seventeenth  assignments  contain  attacks  on  the  charge 
and  are  without  merit.    The  judgment  is  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 


Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  I.  L.  Mills. 

Decided   January  20,   1909. 

1. — Jurisdiction — Transitory  Actions — ^Foreisrn  Laws — Constitutional  Law. 

Actions  for  damages  for  injuries  to  the  person  arise  by  virtue  of  the  com- 
mon law,  are  transitory,  and  may  be  brought  in  the  State  where  the  wrong- 
doer is  found;  and  the  provision  of  the  Constitution  of  the  United  States  re- 
quiring the  courts  of  one  State  to  give  fuU  faith  and  credit  to  the  public  Acts, 
records  and  judicial  proceedings  of  every  other  State,  does  not  deprive  the 
courts  of  the  State  in  which  such  action  may  be  brought  of  jurisdiction  on 
account  of  a  statute  of  the  State  in  which  the  injury  was  inflicted  which 
requires  that  the  injured  party  shall  sue  in  such  State  or  forego  his  right 
of  recovery. 

8. — ^Limitation — ^Action  for  Personal  Injuries. 

An  action  for  injuries  to  the  person  is  transitory,  and  when  brought  in 
a  State  other  than  that  in  which  the  injury  occurred,  the  law  of  limitation 
of  the  forum  controls. 


8.- 

When  an  injury  to  the  person  occurs  in  one  State  and  the  suit  is  brought 
in  another,  a  statute  of  the  former  providing  no  suit  shall  be  maintained  un- 
less instituted  in  the  courts  of  that  State  within  one  year  from  the  time  the 
right  of  action  occurred,  if  applicable,  will  not  defeat  a  recovery  unless  it 
appears  that  both  parties  continued  to  reside  in  such  State  during  the  fuU 
period  of  limitation  so  that  it  could  act  upon  the  parties  and  the  cause  of 
action. 

4. — Negligence — ^Kaster   and   Seirant — Concurring    Negligence. 

Where  the  negligence  of  the  master  concurs  with  the  negligence  of  a  fellow 
servant  in  causing  injury  to  the  servant,  the  master  will  be  liable. 


A  party  will  bo  held  liable  for  negligence  which  is  the  proximato  cause 
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of  an  injury  no  matter  how  many  other  causes  may  have  concurred  with  the 
primal  cause. 

6. — Same— Proximate  Cause.- 

The  proximate  cause  is  not  always  the  one  nearest  the  accident.  If  the 
original  negligence  is  the  direct  and  culpable  cause  of  the  injury,  it  will  not 
relieve  the  original  wrongdoer  from  liability  because  subsequent  events  and 
agencies  may  have  concurred  with  the  original  negligence  in  bringing  about 
the  injury. 

7. — Same — Defective  AppUaseei. 

Where  a  fireman  went  under  a  standing  engine  in  the  absence  of  the  en- 
gineer and  was  injured  by  the  automatic  moving  of  the  engine,  and  such  move- 
ment was  caused  by  a  defective  valve,  negligence  on  the  part  of  the  railway 
company  in  furnishing  the  defective  appliance  was  the  direct  and  proximate 
cause  of  the  injury,  and  it  could  not  be  relieved  from  liability  because  of  con- 
curring negligence  on  the  part  of  the  engineer. 


8. — Submiision  of  Iisvei — Charge— Harmless  Error — ^Negligence. 

Where  the  negligence  alleged  and  shown  was  that  the  master  had  fur- 
nished a  defective  appliance,  and  in  the  charge  applying  the  law  to  the  facts, 
the  jury  were  dearly  instructed  that  the  injured  servant  could  not  reco\'er 
unless  he  was  injured  through  the  negligence  of  the  master  in  furnishing  the 
defective  appliance,  an  abstract  proposition  in  the  preamble  of  the  charge  that 
"when  a  servant  enters  the  employment  of  a  railway  company  he  has  a  right 
to  relv  upon  the  assumption  that  the  company  will  exercise  ordinary  care  to 
furnish  him  with  a  reasonably  safe  place  to  work,"  was  not  misleading,  no 
such  issue  being  submitted. 

9. — Negligence — Charge — Conciirring  Negligence. 

A  charge  cannot  be  held  erroneous  because  it  fails  to  define  the  term  con- 
curring negligence  as  used  therein,  in  the  absence  of  a  request  for  a  special 
charge  supplying  the  omission. 


10.- 

A  charge  that  the  defendant  would  be  liable  if  it  had  been  guilty  of  negli- 
gence "in  omitting  to  do  any  acts  or  things  which  you  have  found  to  have 
caused  the  injury,"  read  in  connection  with  the  preceding  part  of  the  same 
section  which  confined  the  "acts  and  things"  to  the  condition  of  the  defective 
appliance,  was  not  misleading. 

11. — Contributory  Negligence— Comparative  Negligence. 

Where  the  action  was  against  a  railway  company  for  injuries  inflicted 
upon  the  person  of  an  employe  in  the  territory  of  New  Mexico,  and  the  court 
instructed  the  jury  to  find  for  the  company  if  the  employe  had  been  guilty 
of  contributory  negligence,  the  defendant  could  not  complain  of  a  failure  to 
give  in  charge  the  provision  of  the  Act  of  Congress  of  June  II,  1906,  as  to  com- 
parative negligence. 

18. — ^Fellow  Servant. 

Where  the  court  instructed  the  jury  that  the  injured  servant  could  not  re- 
cover from  the  railway  company  if  the  injuries  were  caused  by  the  acts  of  a 
fellow  servant,  the  company  could  not  complain  of  a  failure  to  give  in  charge 
the  provisions  of  the  Act  of  Jime  II,  1906,  which  destroys  such  defense. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  R.  Harper. 

Terry,  Cavin  &  Mills  and  A.  H.  Culwell,  for  appellant. — The  court 
erred  in  overruling  defendant's  plea  to  the  jurisdiction  of,  and  in 
bar  of,  the  right  of  the  plaintiff  to  sue  in  this  State.  Under  the  laws 
and  under  the  Constitution  of  the  United  States  it  is  the  duty  of 
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the  courts  of  one  State  to  give  full  faith  and  credit  to  the  public  Acts, 
records  and  judicial  proceedings  of  every  other  State  or  Territory, 
and  it  appearing  in  this  case  that  there  was  a  public  Act  in  the 
Territory  of  New  Mexico  controlling  and  governing  suits  and  actions 
of  this  character,  and  it  further  appearing  that  the  cause  of  action 
out  of  which  this  suit  arose  occurred  within  the  Territory  of  New 
Mexico  while  said  Act  was  in  effect,  it  was  the  duty  of  the  court  trying 
this  case  to  give  full  force,  faith  and  credit  to  such  Act  of  said  Ter- 
ritory, and  to  enforce  the  provisions  thereof. 

The  appellee  acquired  no  greater  rights  by  coming  to  Texas  and 
filing  this  suit  than  he  would  have  had  if  he  had  remained  in  New 
Mexico  and  prosecuted  his  cause  of  action,  and  not  having  presented 
claim  and  filed  suit  within  twelve  months,  as  required  by  law,  he  had 
no  cause  of  action  in  New  Mexico,  and  none  in  his  behalf  could  there- 
fore be  created  in  Texas.  Southern  Pacific  v.  Dusablon,  106  S.  W., 
766 ;  Swisher  v.  A.,  T.  &  S.  F.  Ry.  Co.,  90  Pac,  812 ;  Slater  v.  Mex- 
ican National  Railroad,  194  TJ.  S.*,  120;  Poff  v.  New  England  Tel  & 
Tel.  Co.,  55  Atl.,  891;  Dennis  v.  Atlantic  Coast  Line  Railroad,  49  S. 
E.,  869;  Rodman  v.  Mo.  Pac.  Ry.  Co.,  70  Pac,  642;  "The  Harris- 
burg,"  119  TJ.  S.,  199;  Coyne  v.  Southern  Pacific,  155  Fed.,  683; 
Davis  V.  N.  Y.  &  N.  E.  R.  R.,  143  Mass.,  301 ;  Higgins  v.  C,  N.  E. 
&  W.  Ry.  Co.,  155  Mass.,  176 ;  Nonce  v.  R.  &  D.  R.  R.,  33  Fed.,  435 ; 
Burns  v.  Grand  Rapids  R.  R.,  15  N.  E.,  230;  McLean  v.  Ft.  W.  & 
Rio  Grande,  203  TJ.  S.,  38;  Martin  v.  Pittsburg  &  Lake  Erie,  203 
TJ.  S.,  284;  Hancock  National  Bank  v.  Famum,  176  TJ.  S.,  640; 
Great  Western  Tel.  Co.  v.  Purdy,  162  TJ.  S.,  329 ;  Pennsylvania  R.  R. 
V.  Hughes,  191  TJ.  S.,  477;  Baltimore  &  P.  R.  R.  v.  Hopkins,  130 
TJ.  S.,  210;  Chicago,  R.  I.  &  P.  R.  R.  v.  Thompson,  100  Texas,  185; 
Mexican  National  v.  Jackson,  89  Texas,  107;  St.  Louis,  I.  M.  &  S.  Ry. 
v.  McCormick,  71  Texas,  660 ;  Texas  &  Pac.  Ry.  v.  Richards,  68  Texas, 
375. 

Patterson  &  Wallace,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  instituted 
by  appellee,  and  a  trial  resulted  in  a  judgment  for  him  in  the  sum 
of  $7,500.  This  is  a  second  appeal,  the  opinion  in  the  first  being  re- 
ported in  49  Texas  Civ.  App.,  349. 

Appellee  was  a  fireman  in  the  employ  of  appellant,  and  on  Novem- 
ber 14,  1906,  while  acting  in  the  line  of  his  duty,  he  went  under  an 
engine  that  was  standing  still  and  the  engine  automatically  moved 
backward  and  crushed  his  right  leg  so  that  it  had  to  be  amputated 
about  five  inches  below  the  knee.  The  movement  of  the  engine  was 
caused  by  a  throttle  valve  which  leaked,  which  defect  was  not  known 
to  appellee.  He  was  an  inexperienced  man,  haying  been'  in  the  rail- 
road service  only  a  few  weeks.  The  direct  and  proximate  cause  of  the 
injury  was  the  negligence  of  appellant  in  failing  to  use  ordinary  care 
in  repairing  the  engine.  Other  conclusions  of  fact  are  reached  in  con- 
nection with  the  consideration  of  the  assignments  of  error. 

The  uncontradicted  testimony  showed  that  appellee  was  a  resident 
of  California  when  the  injuries  were  inflicted.     Appellee  swore  that 
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he  had  been  in  the  serrice  of  appellant  for  about  eight  weeks  before 
the  accident  occurred;  that  when  he  was  employed  he  was  a  citizen  of 
Log  Angeles^  California,  being  a  voter  there,  and  that  he  did  not  in- 
tend to  make  Xew  Mexico  his  home.  He  stated :  '^At  the  time  of  the 
accident,  on  the  fourteenth  day  of  November,  1906,  my  home  was  in 
Los  Angeles,  California.  I  was  a  citizen  of  that  city  at  that  time." 
Being  a  citizen  of  California,  he  could  not  be  compelled  by  a  territorial 
law  to  bring  suit  for  his  damages  in  a  court  of  the  territory  or  forego 
his  right  to  recover.  For  reasons  satisfactory  to  this  court  and  to  the 
Supreme  Court  of  Texas,  we  have  held  that  such  requirement  did  not 
bind  the  citizens  of  any  State  of  the  Union.  Atchison,  T.  &  S.  F.  Ry. 
V.  Sowers,  99  S.  W.,  190.  In  that  case  it  was.  said :  'The  State  of 
Texas  is  bound,  under  section  1,  article  4  of  the  Constitution  of  the 
United  States,  to  give  full  faith  and  credit  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State,  but  it  is  not  required  to 
recognize  a  statute  of  any  State  that  seeks  to  fix  the  jurisdiction  of 
Texas  courts  and  prevent  the  citizens  of  other  States  from  using  its 
courts,  if  they  so  desire,  in  the  enforcement  of  their  rights.  The  juris- 
diction of  our  courts  must  and  will  be  prescribed  by  the  constitutional 
and  legislative  authority  of  our  State,  and  not  by  that  of  any  other 
State.  A  law  attempting  such  interference  is  null  and  void,  and  as 
such  does  not  come  within  the  constitutional  vprovision  aforemen- 
tioned/' 

This  court  is  asked  by  appellant  to  give  careful  consideration  to  the 
case  of  Swisher  v.  Atehison,  T.  &  S.  F.  Ry.,  90  Pac,  812,  a  decision 
by  the  Supreme  Court  of  Kansas,  the  stetement  being  made  that  the 
'^identical  question  was  considered  as  is  involved."  We  find,  however, 
that  the  case  was  one  in  which  the  parents  of  John  W.  Swisher  had 
sued  for  damages  alleged  to  have  accrued  by  reason  of  his  death  in 
New  Mexico,  and  a  dismissal  of  the  suit  in  the  lower  court  was  sus- 
tained on  the  ground  that  the  cause  of  action  for  damages  arising 
from  the  death  of  a  person  was  not  given  by  the  common  law,  but  was 
created  by  the  law  of  the  Territory,  and  tne  right  to  sue  could  only 
exist  with  the  restrictions  conteined  in  that  law.  The  court,  after 
quoting  from  several  authorities,  said:  *^^e  think  that  an  action  in 
this  State  for  a  wrongful  death  occasioned  in  another  State  or  Terri- 
tory is  incumbered  with  all  the  limitations  and  burdens  which  may 
have  been  imposed  by  the  statutes  of  the  State  where  the  right  of  ac- 
tion was  created."  We  believe  that  to  be  a  correct  enunciation  of  law, 
but  it  was  announced  in  a  very  diflEerent  case  from  this  and  does  not 
apply  to  an  action  arising  by  virtue  of  the  common  law,  and  not  by 
statute.  Appellee  does  not  have  the  right  to  appear  in  court  and  seek 
redress  by  virtue  of  the  law  of  New  Mexico,  but  by  virtue  of  the  com- 
mon law  which  extends  to  him  the  right  to  sue  for  damages  arising 
from  injury*  to  his  person  wherever  he  may  find  the  parfy  that  in- 
flicted the  injury  on  him. 

This  being  a  transitory  common  law  action,  appellee  had  the  right 
to  sue  the  wrongdoer  wherever  he  could  find  him,  and  the  laws  of 
limitation  as  applied  to  such  action  in  the  State  where  the  action  is 
instituted,  and  not  those  of  the  place  of  the  injury,  would  prevail.  If 
the  right  of  action  depended  on  the  statute  of  the  Territory,  then  the 
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bar  created  by  statute^  if  the  action  was  not  instituted  in  a  certain 
time,  would  bar  the  action  wherever  instituted,  but  the  rule  is  differ- 
ent where  the  cause  of  action  exists  independent  of  statutory  pro- 
vision and  the  law  of  the  forum  would  prevail.  "(Gautier  v.  Frank- 
lin, 1  Texas,  732;  Williams  v.  St.  Louis  &  S.  F.  Ry.  (Mo.),  27  S.  W., 
287.) 

Appellee  did  not  institute  his  suit  under  or  by  virtue  of  the  statute 
of  New  Mexico,  but  as  a  citizen  of  California  he  exercised  his  com- 
mon law  right  to  sue  appellant  in  Texas  because  he  found  appellant 
here,  and  the  law  of  the  forum  that  he  chose,  as  to  limitations,  must 
be  applied  to  his  action,  and  not  a  provision  of  a  law  of  New  Mexico. 
The  law  of  New  Mexico  did  not  give  him  his  right  of  action;  he  does 
not  invoke  that  law  in  aid  of  his  action,  but  he  has  invoked  the  aid 
of  a  law  as  broad  as  the  confines  of  civilization,  and  under  is  benefi- 
cent operation  asks  redress  for  the  wrongs  perpetrated  on  him. 

If,  however,  it  should  be  concluded  that  by  the  enactment  of  the 
law  invoked  by  appellant  the  common  law  right  of  action  was  annulled, 
and  that  by  the  provisions  of  the  statute  no  one  could  sue  a  railroad 
corporation  for  inflicting  injuries  to  his  person  unless  various  and  sun- 
dry onerous  and  harassing  conditions  were  complied  with,  and  un- 
less the  suit  was  instituted  in  a  Territorial  court  within  one  year 
from  the  time  the  right  of  action  accrued,  still  the  provision  as  to 
the  suit  being  brought  in  one  year  could  have  no  application  to  the 
rights  of  appellee  unless  it  appeared  that  he  and  appellant  had  con- 
tinued to  reside  in  New  Mexico  during  the  full  period  of  limitations 
so  that  it  could  act  both  upon  the  parties  and  the  cause  of  action. 
(Story  Conflict  of  Laws,  581;  Wood,  Lim.,  sec.  8,  p.  34;  Finnell  v. 
Southern  K.  Rv.,  33  Fed.,  427;  Canadian  Pac.  Ry.  v.  Johnston,  61 
Fed.,  738;  Williams  v.  St.  Louis  &  S.  P.  Ry.  (Mo.),  27  S.  W.,  387; 
Nonce  v.  Richmond  &  D.  Ry.,  33  Fed.,  429.) 

The  statute  of  New  Mexico  does  not  attempt  to  give  a  right  of  ac- 
tion for  damages  arising  from  personal  injuries,  but  provides  that  an 
existing  right  shall  not  accrue  unless  certain  provisions  are  complied 
with.  The  statute  did  not  purport  to  grant  any  new  right,  but  its 
sole  purpose  as  is  evidenced  by  its  preamble  was  to  prevent  citizens 
who  might  be  injured  in  their  persons  within  the  bounds  of  the  Ter- 
ritory from  exercising  their  right  to  sue  where  they  might  find  the 
wrongdoer,  and  then,  if  they  had  the  desire  to  sue  in  its  courts,  to 
prescribe  such  onerous  and  vexatious  requirements  that  they  would 
rather  have  their  wrongs  unredressed  than  to  attempt  to  run  the 
gauntlet  of  the  statutory  provisions.  Of  course  all  those  conditions 
were  prescribed  because  persons  seemed  disposed  to  rather  shun  the 
Territorial  courts  "to  the  increased  cost  and  annoyance  and  manifest 
injury  and  oppression  of  the  business  interests  of  this  Territory,  and 
in  derogation  of  the  dignity  of  the  courts  thereof.^^  It  did  not  at- 
tempt to  create  a  new  right,  but  rather  to  abridge  and  throttle  an  old 
one,  and  the  courts  of  the  different  States  are  under  no  obligations  of 
comity  or  otherwise  to  lend  any  aid  to  the  strangling  process  when  it 
is  applied  to  those  who  do  not  live  within  the  bounds  of  the  Territory. 
We  have  said  this  in  view  of  the  rule  that  where  a  cause  of  action  is 
created  by  statute  and  a  period  of  limitation  is  prescribed  therein,  it 
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would  bar  the  action  if  the  time  has  elapsed  before  suit  is  brought,  no 
matter  where  it  might  be  instituted.  The  law  in  question  does  not 
come  within  the  rule. 

As  is  said  in  the  cited  case  of  Finnell  v.  Railway:  "The  rule  is 
different,  however,  with  respect  to  action  given  by  the  common  law. 
As  suits  may  be  brought  upon  causes  of  action  arising  under  the  com- 
mon law  wherever  service  can  be  obtained,  it  is  difficult  to  understand 
how  a  statute  of  limitation  of  one  State,  even  though  it  extinguishes 
a  cause  of  action  after  the  lapse  of  a  certain  period,  can  have  any 
extraterritorial  effect  unless  both  parties  to  be  affected  by  the  statute 
reside  within  the  State  where  the  law  prevails  for  the  statutory  period. 
In  that  event,  if  they  removed  to  a  foreign  jurisdiction  and  suit  is 
brought  upon  the  cause  of  action,  it  is  reasonable  to  hold  them  bound 
by  the  laws  of  the  State  under  which  they  both  lived  and  which  extin- 
guished the  cause  of  action  before  they  removed  therefrom.  As  soon 
as  the  plaintiff  in  the  suit  ait  bar  sustained  the  injury  of  which  he 
complains,  he  returned  to  the  State  of  Missouri,  of  which  State  he 
was  a  resident.  He  had  a  cause  of  action  for  the  wrong  done  him  un- 
der the  laws  of  this  State,  and  under  the  laws  of  every  other  State 
where  the  common  law  prevails,  the  moment  the  injury  was  sustained, 
although  it  was  sustained  in  Kansas,  and  the  statute  of  Kansas  did 
not  in  my  opinion  extinguish  that  cause  of  action  in  Missouri  because 
he  did  not  remain  for  the  period  of  two  years  subject  to  the  operation 
of  that  statute.^' 

Undoubtedly  if  an  injured  person  has  the  right  to  bring  his  action 
for  damages  wherever  he  finds  the  one  who  has  committed  the  wrong, 
he  should  have  extended  to  him  the  facilities  and  benefits  of  the  forum 
of  his  choice,  and  not  be  forced  to  go  for  rules  into  a  strange  and  un- 
friendly community  where  the  laws  seem  to  proceed  on  the  principle 
that  every  injured  person  should  be  hedged  about  with  difficulties, 
should  he  seek  redress  in  the  courts  for  his  injuries.  In  the  case  of 
Ross  V.  Kansas  City  S.  Ry.,  34  Texas  Civ.  App.,  586,  the  complaining 
party  was  a  resident  of  Louisiana  and  was  injured  in  that  State  where 
the  common  law  was  not  and  never  has  been  in  force,  but  actions  for 
personal  injury  are  purely  statutory  there  and  the  plaintiff  and  de- 
fendant had  been  residents  of  Louisiana  during  the  full  period  of  pre- 
scription, and  it  was  very  properly  held  that  the  cause  being  barred  by 
the  laws  of  Louisiana,  it  was  barred  in  Texas.  This  case  comes  under 
the  exception  that  where  a  statutory  liability  is* sought  to  be  enforced 
and  the  statute  creating  the  liability  prescribes  the  time  in  which  the 
suit  must  be  instituted,  and  both  parties  reside  in  the  State  until  that 
period  has  passed,  the  action  will  be  barred  by  limitation  wherever  it 
may  be  instituted.  That  is  an  exception  universally  recognized,  but 
this  case  does  not  come  within  its  terms.  It  follows  that  the  first, 
second,  third  and  fourth  assignments  of  error  are  without  merit,  as 
all  of  them  are  based  on  the  assumption,  which  is  not  supported  by 
the  evidence,  that  appellee  was  a  citizen  of  New  Mexico  when  injured. 

The  special  charges,  the  rejection  of  which  is  complained  of  in  the 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  assign- 
ments of  error,  contained  no  proper  matter  but  what  had  been  given 
by  the  court  to  the  jury.    All  of  them  ignored  the  rule  that  where  the 
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negligence  of  the  master  concurs  with  the  negligence  of  the  fellow 
Bervant,  the  master  will  be  liable.  Indeed,  in  the  fourteenth  assign- 
ment the  doctrine  of  concurring  negligence  on  the  part  of  the  master 
is  denied  by  appellant.  No  doctrine  connected  with  the  law  of  torts 
is  better  established  than  that  a  party  will  be  held  liable  for  negli- 
gence which  is  the  proximate  cause  of  an  injury  no  matter  how  many 
other  causes  may  have  concurred  with  the  primal  cause  in  causing  the 
injury.  The  proximate  cause  is  not  always  the  one  nearest  the  acci- 
dent, but  if  the  original  negligence  is  the  direct  and  culpable  cause  of 
the  injury,  it  would  not  relieve  the  original  wrongdoer  from  liability 
because  subsequent  events  and  agencies  may  have  concurred  with  the 
original  negligence  in  bringing  about  the  injury.  (Jones  v.  George, 
61  Texas,  346;  St.  Louis,  A.  &  T.  By.  v.  McKinsey,  78  Texas,  298; 
Gonzales  v.  Galveston,  84  Texas,  3 ;  Mexican  Nat.  Ry.  v.  Mussette,  86 
Texas,  708;  Shippers  Co.  v.  Davidson,  35  Texas  Civ.  App.,  558;  Lane 
V.  Atlantic  Works,  111  Mass.,  136;  Duerler  v.  Eichhorn,  44  Texas  Civ. 
App.,  638.) 

Appellant  was  guilty  of  negligence  in  furnishing  an  engine  with 
such  defects  that  it  would  move  automatically,  and  those  defects 
formed  the  primary  cause,  without  which  the  .accident  could  not  have 
occurred,  and  it  can  not  shelter  itself  behind  the  concurring  negli- 
gence of  its  engineer.  The  primary  cause  will  be  held  responsible  for 
the  direct  and  proximate  results  flowing  from  it.  As  befpre  stated, 
appellant  ignored  this  phase  of  the  law  in  its  requested  instructions 
and  made  the  case  turn  on  the  negligence  of  the  engineer  without  any 
reference  to  the  original  negligence  of  appellant.  The  law  of  fellow 
servants  was  fully  covered  by  the  charge  of  the  court.  The  evidence 
showed  that  the  engineer  had  used  all  the  usual  means  to  cause  the 
engine  to  remain  stationary  and  that  he  did  not  anticipate  any  move- 
ment on  the  part  of  the  engine.  He  was  not  in  the  engine  when  it 
moved,  and  the  movement  was  automatic  and  was  caused  by  a  defect- 
ive throttle  valve.  Appellee  had  no  knowledge  whatever  that  the  en- 
gine was  defective.  He  was  not  acquainted  with  railroad  appliances, 
being  inexperienced  in  the  business,  and  he  was  justified  in  the  pre- 
sumption that  the  engine  would  not  move  without  the  aid  of  any 
outside  agency.  It  did  not  devolve  on  him  to  examine  the  engine  for 
defects,  but  he  was  justified  in  believing,  as  any  reasonable  man 
would  have  believed,  that  the  engine  when  stopped  would  not  auto- 
matically start  again.  There  was  not  the  least  evidence  of  want  of 
care  on  his  part. 

The  thirteenth  assignment  of  error  assails  that  part  of  the  charge 
of  the  court  which  instructed  the  jury  that  "when  a  servant  enters 
the  employment  of  a  railroad  company  he  has  the  right  to  rely  upon 
the  assumption  that  the  railway  company  will  exercise  ordinary  care 
to  furnish  him  with  a  reasonably  safe  place  in  which  to  do  his  work." 
The  portion  of  the  charge  complained  of  is  found  in  the  fourth  para- 
graph which  contains  merely  explanatory  principles  applicable  to  mas- 
ter and  servant.  It  stated  nothing  but  abstract  propositions,  and  in 
the  subsequent  paragraphs  of  the  charge  when  the  law  is  applied  to 
the  facts  the  jury  was  clearly  instructed  that  appellee  could  not  re- 
cover unless  he  was  injured  through  the  negligence  of  appellant  in 


366  Texa.8  Civil  Appeals  Hkpobts,  Vol.  53.         [January, 

furnishing  the  defective  engine.  No  issue  as  to  the  duty  of  appellant 
to  furnish  a  safe  place  for  appellee  to  work  was  presented  by  the 
charge,  and  it  can  not  be  presumed  that  the  verdict  of  the  jury  was 
affected  by  an  abstract  proposition  in  the  preamble  to  the  submissioa 
of  the  issues. 

The  fourteenth  assignment  of  error  can  not  be  sustained.  The  fifth 
paragraph  of  the  charge  contains  correct  propositions  of  law,  and,  as 
stated  therein,  if  appellant  did  not  exercise  ordinary  care  in  selecting 
and  maintaining  reasonably  safe  appliances  for  the  work  required  of 
its  employes,  and  such  want  of  care  proximately  caused  the  injury, 
appellant  was  liable  no  matter  if  the  negligence  concurred  in  produc- 
ing the  result.  If  appellant  desired  a  definition  of  "concurring  negli- 
gence'' it  should  have  requested  it. 

The  clause  complained  of  in  assignment  of  error  14a  could  not 
have  misled  the  jury.  The  jury  was  told  that  appellant  would  be  lia- 
ble if  it  had  been  guilty  of  negligence  "in  omitting  to  do  any  acts  or 
things  which  you  have  found  to  have  caused  the  plaintiff's  injury," 
and  this  must  be  read  in  connection  with  the  preceding  part  of  the 
same  section  of  the  charge  in  which  the  "acts  and  things"  are  con- 
fined to  the  defective  condition  of  the  engine.  No  jury  with  even 
moderate  intelligence  would  conclude  from  the  charge  that  they  might 
travel  outside  the  pleadings  and  evidence  to  find  "acts  and  things'* 
upon  which  to  hold  appellant  liable. 

The  evidence  raised  the  question  of  the  negligence  of  appellant  and 
that  of  the  engineer  concurring  to  produce  the  injury,  and  the  court 
was  justified  in  submitting  that  issue  to  the  jury. 

The  Federal  Employers'  Liability  Act  having  been  declared  uncon- 
stitutional, the  court  did  not  err  in  not  submitting  the  case  under  its 
provisions.  (Atchison,  T.  &  S.  F.  B^.  v.  Mills,  49  Texas  Civ.  App., 
349;  Howard  v.  Illinois  Cent.  Ey.,  207  TJ.  S.,  463.)  The  Act  of 
Congress  of  1908  could  not  affect  the  issues  in  this  case. 

There  being  no  evidence  whatever  that  appellee  was  a  citizen  of 
New  Mexico,  the  court  was  under  nor  obligation  to  present  any  such  is- 
sue to  the  jury.  All  the  evidence  showed  that  appellee  was  a  citizen 
of  California  when  he  was  injured.    The  judgment  is  affirmed. 

ON   MOTION   FOR   REHEABINO. 

The  Federal  Act  of  June  11,  1906,  hereinbefore  cited,  which  it  is 
claimed  should  have  been  given  in  charge  to  the  juiy,  provides  for  the 
recovery  of  damages  from  common  carriers  by  employes,  or  their  rep- 
resentatives, arising  from  personal  injuries  or  death  inflicted  by  tne 
negligence  of  officers,  agents  or  employes,  or  defects  in  the  appliances 
of  such  common  carriers,  for  the  rule  of  comparative  negligence  and 
the  submission  of  all  questions  of  negligence  and  contributory  negli- 
gence to  the  jury.  The  Act  also  provides  that  no  contract  of  employ- 
ment, insurance,  relief,  benefit  or  indemnity  for  injury  or  death  en- 
tered into  by  an  employe  shall  constitute  a  bar  to  the  action  for  dam- 
ages. Every  part  of  that  Act  applicable  to  the  facts  is  the  law  of 
Texas  and  was  given  in  charge  to  the  jury,  except  as  to  comparative 
negligence  and  fellow  servants.     There  was  no  evidence  whatever  of 
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contributory  negligence  on  the  part  of  appellee,  and  the  doctrine  of 
comparative  negligence  could  have  had  no  place  in  the  case. 

But  admitting  that  the  facts  did  show  that  appellee  had  been  guilty 
of  slight  contributory  negligence,  and  appellant  had  been  guilty  of  gross 
negligence  in  comparison  with  that  of  appellee,  then  appellant  can  not 
reasonably  complain  of  a  failure  to  charge  comparative  negligence,  be- 
cause the  court  charged  the  jury  to  find  in  favor  of  appellant  if  ap- 
pellee had  been  guilty  of  contributory  negligence.  Under  the  Federal 
Act  appellee  might  have  recovered  something  although  he  had  been 
guilty  of  slight-  contributory  negligence,  but  under  the  charge  of  the 
court  he  could  not  recover  anything  if  he  had  been  guilty  of  contribu- 
tory negligence  at  all.  The  charge  was  therefore  favorable  to  appel- 
lant. The  Federal  statute  was  enacted  to  protect  employes  and  fix  the 
liability  of  employers,  and  a  failure  to  give  it  in  charge  would  hardly 
injure  the  cause  of  the  employer. 

The  court  did  not  follow  the  Federal  Act,  which  destroys  the  de- 
fense of  fellow  servant,  but  instructed  the  jury  that  appellee  could 
not  recover  if  the  injuries  were  caused  by  the  acts  of  a  fellow  servant. 
Can  appellant  complain  of  the  failure  to  charge  the  Federal  Act  in 
this  regard  with  any  degree  of  consistency?  Of  course  not,  because 
the  charge  increased  the  burdens  of  appellee,  and  accorded  appellant 
the  benefit  of  a  defense  that  is  denied  it  by  the  Employers'  Liability 
Act.  It  follows  that  it  is  immaterial  whether  the  Federal  Act  is  still 
in  force  in  New  Mexico  or  not,  and  our  opinion  on  that  subject  is  not 
necessary  and  may  be  withdrawn,  because  appellant  has  received  the 
benefit  of  defenses  against  which  the  Federal  legislation  is  directed, 
and  it  is  in  no  position  to  invoke  errors  arising  from  not  giving  the 
provisions  of  the  law  in  charge  to  the  jury.  It  may  also  be  noted  that 
appellant  did  not  request  any  instructions  giving  the  Federal  statute 
in  charge  to  the  jury.  The  provisions  of  that  statute  could  have  been 
of  no  possible  benefit  to  it  and  the  omission  to  ask  for  the  instructions 
was  doubtless  caused  by  that  fact.  The  motion  for  rehearing  is  over- 
ruled. 

Affirmed. 

Writ  of  error  refused. 


R  P.  Holland  v.  Mart  Belle  Rigos. 

Decided  January  21,  1909. 

1. — ^Mental  Vmoiuidneit — Suit  by  Hext  Friend. 

An  action  on  behalf  of  a  person  of  unsound  mind  may  be  prosecuted  by 
another  as  next  friend;  without  previous  adjudication  of  plaintiff's  incapacity 
or  the  appointment  of  a  guardian.    Lindly  v.  Lindly,  102  Texas,  135,  followed. 

S. — Same— Huiband  and  Wife — Suits  between. 

The  wife  has  a  right  to  maintain  action  against  the  husband  in  this  State 
to  cancel  her  deed  to  him  obtained  by  fraud,  and  may  continue  to  prosecute, 
after  marriage  with  defendant,  a  suit  of  such  character  commenced  before  mar- 
riage. The  mere  fact  of  marriage  would  not  abate  the  action,  nor  give  to 
the  husband  a  personal  right  to  discontinue  it  without  her  consent — ^if  mentally 
capable  of  such  oonsentr—or  if  incapable,  the  consent  of  those  admitted  by 
the  eourt  to  prosecute  the  action  on  her  behalf. 
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3. — Same— Void  Xarriage. 

If  the  plaintiff  in  a  suit  brought  by  next  friend  was  so  mentally  ineapaci' 
tated,  then  and  subsequently,  as  to  be  incapable  of  contracting  marriage,  a 
marriage  ceremony  between  her  and  the  defendant,  pending  the  suit,  would 
have  no  effect  on  the  right  to  prosecute  the  suit  nor  give  him  a  right  to  con- 
trol or  dismiss  it. 

4. — ^Astignment  of  Error — ^Bnlingi  on  Demurrer. 

> 

A  general  assignment  of  error  in  the  overruling  of  a  demurrer  embracing 
numerous  general  and  special  exceptions  is  insufficient. 

5. — ^Depoiition  of  Adverse  Party. 

In  a  suit  prosecuted  by  next  friend  on  behalf  of  one  alleged  to  be  non 
compos  mentis,  no  error  appeared  from  refusing  to  permit  de&dant  to  use 
the  ex  parte  deposition  of  plaintiff  taken  under  the  statute  at  his  instance, 
especially  when  the  plaintiff  was  present  at  the  trial  and  he  had  opportunity 
to  examine  her  orally. 

6. — ^Eridence — ^Deed — Certified  Copy. 

In  an  action  to  cancel  a  deed  alleged  to  have  been  obtained  by  defendant 
from  plaintiff  by  fraud,  no  error  appeared  in  the  admission  of  a  certified  copy 
of  the  record  of  the  deed,  though  it  had  not  been  previously  filed  in  the  case 
nor  notice  to  produce  the  original  given  to  defendant,  where  its  execution  was 
proved  by  the  testimony  of  defendant  and  other  witnesses  in  his  behalf. 

7. — ^Evidenoe — ^Vndne  Influence— ^ther  Transactions. 

On  the  issue  of  fraud  by  defendant,  in  obtaining  from  plaintiff  by  undue 
influence  over  one  mentally  unsound,  a  conveyance  of  her  property,  other  trans- 
actions by  plaintiff  with  other  persons,  when  defendant  was  present,  might  be 
inquired  into  on  his  cross  examination.  At  least  the  inquiry  was  harmless 
where  his  answers  exonerated  him  from  wrong  in  the  transaction. 

8. — ^Evidence— Objection— notion   to  Exclude-— Charge. 

Objection  to  inadmissible  testimony  should  be  taken  when  offered  or  by 
motion  to  exclude  when  its  inadmissibility  is  discovered.  No  error  was  shown 
in  the  refusal  of  requested  charges  first  raising  the  question  by  withdrawing 
it  from  consideration  of  the  jury. 

9. — ^Attachment  of  Party  as  Witness. 

In  an  action  by  next  friend  on  behalf  of  an  aged  woman,  alleged  to  be  of 
unsound  mind,  and  from  whom,  it  was  charged,  defendant,  having  obtained 
undue  influence  and  control  over  her,  had  fraudulently  procured  a  conveyance 
of  her  property,  and  had  in  order  to  defeat  the  suit  married  her  while  she 
was  incompetent  to  contract  marriage,  no  error  to  defendant's  prejudice  ap- 
peared in  the  issuance  of  an  attachment  for  the  plaintiff  herself,  who  had 
refused  to  attend,  and  in  her  production  in  court  thereby  and  examination 
by  the  court,  not  before  the  jury,  to  determine  whether  her  mental  condition 
justified  her  testifying  as  a  witness. 

10. — ^Pleading — ^Supplemental   Petition — ^Annulment   of   Harrlage — Judgment — 

Appeal. 

Plaintiff  sued  by  next  friend  to  cancel  a  deed  alleged  to  have  been  obtained 
by  fraud  and  undue  influence  on  one  mentally  incompetent;  defendant,  having 
thereafter  gone  through  a  marriage  ceremony  with  plaintiff,  moved  to  dismiss 
the  suit  by  her  authority  and  his  own  as  husband;  the  next  friend,  on  behalf 
of  plaintiff,  by  supplemental  petition,  alleged  that  the  marriage  was  null  by 
reason  of  plaintiff's  disability  and  asked  that  it  be  so  adjud^d.  Held  that 
the  supplemental  petition  could  not  be  made  the  basis  of  a  judgment  declaring 
the  marriage  null ;  only  such  relief  could  be  had  as  was  claimed  by  original 
or  amended  original  petition;  the  supplemental  petition  was  available  only  to 
defeat  the  motion  to  dismiss;  but  that  so  much  of  the  decree  as  cancelled  the 
conveyance  for  fraud  should  be  permitted  to  stand. 
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Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

Dowell  dk  Dowell,  for  plaintiff  in  error. 

Z,  T.  Fulmore,  for  defendant  in  error. 

HODGES,  Associate  Justice. — Mary  Belle  Biggs,  who  appears  in 
this  case  by  next  friend  as  defendant  in  error,  was  an  aged  colored 
woman,  whose  exact  age  at  the  time  of  this  suit  was  not  accurately 
known  but  is  alleged  to  have  been  between  seventy  and  eighty  years. 
She  was  the  owner  of  lots  Nos.  9  and  10  in  block  171  in  the  city  of 
Austin,  and  some  other  property  not  necessary  here  to  mention.  She 
had  raised  from  infancy  the  party,  Nancy  McQueen,  who  appears  in 
this  suit  as  her  next  friend.  Nancy  McQueen  claimed  to  be  the  niece 
of  Mary  Belle  Biggs,  and  her  nearest  relative  in  Texas.  About  the 
year  1900  the  plaintiff  in  error,  Holland,  became  acqtiainted  with  Mary 
Belle  Biggs,  which  acquaintance  for  some  reason  subsequently  ripened 
into  an  intimate  friendly  relation  between  the  parties,  so  much  so  that 
Holland  took  up  his  abode  with  the  Biggs  ^  woman  and  continued 
thereafter  to  live  at  her  house.  Holland  was  about  thirty-nine  or 
forty  years  of  age,  and  was  at  the  time  he  went  to  live  with  Mary 
Belle  Biggs  a  married  man,  having  a  wife  and  several  children  in  San 
Antonio.  According  to  his  testimony,  Mary  Belle  Biggs  took  quite 
a  fancy  to  him  on  account  of  his  resemblance  to  a  man  by  the  name 
of  Johnson,  whom  she  had  known  in  another  State  in  her  younger 
days  and  of  whom  she  was  very  fond.  Holland  testifies  that  he  re- 
mained at  the  home  of  Mary  Belle  Biggs  as  one  of  the  family,  looked 
after  her  property,  and  generally  attended  to  her  business  affairs.  On 
the  5th  day  of  April,  1907,  Mary  Belle  Biggs  executed  to  Holland  a 
deed  to  lot  No.  9,  of  block  171,  in  the  city  of  Austin,  purporting  to 
convey  the  lot  in  consideration  of  love  and  affection  and  $5  cash  in 
hand  paid.  This  deed  was  withheld  from  record  for  some  time  after- 
ward. At  this  time  Nancy  McQueen  had  married  and  was  living  else- 
where. Upon  learning  that  Holland  had  procured  a  deed  from  her  al- 
leged aunt,  and  also  that  her  aunt  had  been  induced  to  part  with  an- 
other valuable  piece  of  property,  described  as  lot  No.  10,  she  instituted 
this  suit,  and  joined  by  her  husband  as  the  next  friends  of  Mary  Belle 
Biggs,  alleged  substantially:  The  age  of  Mary  Belle  Biggs,  the  dis- 
crepancy between  her  age  and  that  of  Holland,  and  that  Holland  was 
an  educated  man,  in  no  way  related  by  consanguinity  or  affinity  to 
Mary  Belle  Biggs;  that  he  was  a  married  man  living  separate  and 
apart  from  his  wife  and  family;  that  he,  knowing  that  Mary  Belle 
Biggs  was  old  and  infirm,  took  up  his  residence  at  her  home  and  had 
lived  with  her  and  in  various  ways  acquired  an  undue  influence  over 
her  so  as  to  be  able  to  control  her  in  all  her  actions  and  business  trans- 
actions and  for  the  purpose  of  getting  possession  of  all  of  her  prop- 
erty; that  on  the  5th  day  of  July,  1907,  he  persuaded  her  to  execute 
the  deed  to  a  valuable  piece  of  property  for  $3,500  in  cash,  and  to 
pay  one  W.  S.  Lee  as  a  commission  on  the  said  sale  the  sum  of 
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$lj,200^  or  some  such  large  and  unreaBonable  sum.  The  most  of  the 
remainder  of  the  money  was,  in  various  ways  detailed  in  the  petition, 
alleged  to  have  been  appropriated  by  Holland.  It  is  further  alleged 
that  Mary  Belle  Biggs,  being  wholly  incompetent  to  transact  business, 
was  on  the  7th  of  April,  1907,  induced  to  convey  lot  No.  9  in  block 
171  in  the  city  of  Austin,  and  on  which  she  was  living,  to  Holland, 
in  consideration  merely  of  love  and  affection  and  payment  of  $5;  that 
at  the  time  of  the  execution  of  these  deeds,  and  loog  prior  thereto, 
Mary  Belle  Biggs  was  mentally  and  physically  incapacitated  to  under- 
stand what  she  was  doing  and  was  utterly  ignorant  and  unable  to 
understand  the  nature  of  her  actions,  and  was  induced  and  influenced 
by.  Holland  to  execute  the  deeds  as  aforesaid;  that  the  property  was 
at  the  time  worth  about  $1,200;  that  later  Holland  induced  her,  by 
the  same  method,  to  execute  a  deed  to  lot  No.  10,  which  left  her  home- 
less and  without  anything  to  support  her  in  her  old  age.  It  is  fur- 
ther alleged  that  the  deed  executed  on  April  7,  1907,  was  concealed 
and  kept  off  the  record  until  a  few  days  before  filing  this  suit,  for  the 
purpose  of  keeping  all  the  transactions  secret  and  in  order  to  get  pos- 
session of  the  entire  estate  of  Mary  Belle  Biggs,  and  with  the  intent 
and  purpose  to  appropriate  all  of  it  to  the  use  and  benefit  of  Holland, 
together  with  his  confederates  in  fraud.  It  was  charged  that  the  deeds 
were  void  for  the  following  reasons:  because  Mary  Belle  Biggs  was 
non  compos  mentis  when  they  were  executed;  that  they  were  wholly 
without  consideration  either  valuable  or  good;  that  the  signature  of 
Mary  Belle  Biggs  was  obtained  for  the  evil  purpose  of  depriving  her 
of  her  entire  estate  and  putting  it  in  money  in  order  that  Holland 
might  get  the  control  of  and  appropriate  the  same  to  his  own  use 
and  thus  completely  despoil  her  during  her  old  age  of  her  only  means 
of  support.  The  petition  closed  with  a  prayer  asking  that  the  deeds 
mentioned  be  canceled,  and  for  a  recovery  of  certain  sums  of  money 
alleged  to  have  been  appropriated  by  Holland. 

The  plaintiff  in  error,  Holland,  plead  in  abatement  of  this  action: 
That  the  suit  could  not  be  maintained  by  Nancy  McQueen  and  her 
husband  as  next  friend  to  Mary  Belle  Biggs,  because  the  latter  was 
sane  at  the  time  of  the  institution  of  the  suit,  and  further,  because 
she  had  not  been  adjudicated  a  lunatic  by  any  court  of  competent 
jurisdiction.  He  then  filed  general  and  special  demurrers,  a  general 
denial,  and  special  answers  denying  specifically  the  matters  charged  in 
the  amended  original  petition.  Later  Holland  filed  a  motion  to.  dis- 
miss the  cause  from,  the  docket  of  the  court  because  of  the  manner  in 
which  it  was  brought,  and  because  Mary  Belle  Biggs  herself  had  re- 
pudiated the  action  of  McQueen  and  husband  in  bringing  the  suit  as^ 
her  next  friend,  and  because  she  did  not  desire  any  such  suit  insti-' 
tuted,  and  for  various  other  reasons  not  necessary  here  to  mention.  To 
this  motion  is  appended  a  communication  signed  by  Mary  Belle  Biggs 
and  addressed  to  the  judge  of  the  court,  and  in  which  she  expresses  a 
desire  to  have  this  particular  cause  dismissed,  stating  that  it  was 
brought  without  her  knowledge  and  consent  and  that  the  parties  pur- 
porting to  act  for  her  have  done  so  without  any  authority,  and  are  not 
her  friends,  and  she  does  not  wish  them  to  be.  She  further  stated 
that  in  bringing  this  suit  Nancy  McQueen  is  doing  so  for  the  purpose 
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of  getting  more  money;  that  she  is  not  crazy,  but  is  competent  to 
manage  her  property,  and  thinks  that  she  should  be  left  to  dispose  of 
it  to  suit  herself  "without  interference  or  outrages  the  balance  of  her 
life/'  and  adds,  "I  again  wish  to  say  that  she  (referring  to  Nancy  Mc- 
Queen) is  no  relation  of  ;nine  whatever.  I  have  done  much  for  her, 
and  I  am  truly  sorry  that  she  had  acted  in  this  way  in  the  last  years 
of  my  life,  as  I  take  it,  alone  for  money/' 

On  October  30,  1907,  the  plaintiff  in  error  filed  the  following  other 
motion  to  dismiss:  "Now  comes  Bobert  B.  Holland,  the  defendant 
herein,  and  represents  to  the  court  that  he  is  now  the  husband  of  the 
plaintiff  Mary  Belle  Riggs;  they  have  been  united  in  marriage  as  such, 
and  as  such  husband  he  has  control  of  her  property,  and  her  estate 
vesting  in  him  by  law  now  dismisses  this  case,  and  asks  that  the  same 
be  dismissed  at  the  cost  of  her  next  friends,  Nancy  McQueen  and 
Woodman  McQueen."  On  November  4th  the  plaintiff  in  error  made 
a  motion  to  strike  out  the  pleadings  of  defendant  in  error  for  the 
following  reasons:  (1)  That  Mary  Belle  Riggs  was  at  that  time  the 
wife  of  R.  B.  Holland,  and  was  in  no  need  of  a  next  friend;  (2)  that 
the  supplemental  petition  sets  up  cause  of  action  that  can  only  be  pre- 
sented in  an  original  petition  or  amendment  thereto;  and  (3)  that 
the  matter  set  up  in  the  supplemental  petition  can  not  be  plead  in  an 
action  for  which  the  original  suit  was  brought,  and  is  nonjoinable  in 
this  case.     These  motions  were  overruled  by  the  court. 

The  defendant  in  error  filed  what  is  styled  "a  supplemental  peti- 
tion'' replying  to  the  matters  set  up  in  the  motion  of  Holland  to  dis- 
miss on  account  of  his  having  married  Mary  Belle  Riggs,  and  among 
other  things  charged  that  the  marriage  was  contracted  secretly  and 
clandestinely  (stating  facts  upon  which  that  conclusion  is  predicated) 
and  at  a  time  when  Mary  Belle  Riggs  was  wholly  incapable  mentally 
and  ph3'^sically  of  entering  into  a  marriage  contract  or  any  other  con- 
tract requiring  the  exercise  of  reason  and  judgment,  and  was  incapable 
of  appreciating  the  effects  and  consequences  of  such  an  act  as  mar- 
riage; that  by  reason  of  the  facts  stated  the  marriage  was  wholly  void, 
and  that  it  was  procured  by  the  defendant  with  the  especial  intent  and 
sole  purpose  of  getting  possession  and  control  of  the  property  of  the 
said  Mary  Belle  Riggs  in  order  that  he  might  defeat  the  ends  of  jus- 
tice in  this  case  and  thus  be  enabled  to  despoil  the  said  Mary  Belle 
Riggs  of  all  her  property  and  appropriate  the  same  to  his  own  use  and 
benefit;  and  concludes  with  a  prayer  that,  in  addition  to  the  relief 
asked  in  the  amended  original  petition,  the  pretended  marriage  be 
decreed  as  void  and  of  no  effect,  and  for  general  and  special  relief. 
To  this  supplemental  petition  the  defendant  filed  demurrers  and  an- 
swers. 

The  court  submitted  to  the  jury  the  issue  as  to  the  mental  condi- 
tion of  Mary  Belle  Riggs  at  the  time  she  executed  the  deed  in  ques- 
tion and  at  the  time  of  the  trial,  and  also  the  further  issue  as  to  her 
capacity  to  understand  the  nature  of  the  proceedings  at  the  time  she 
entered  into  the  marital  relation  with  Holland.  The  jury  were  in- 
structed, if  they  believed  Mary  Belle  Riggs  was  of  unsound  mind  at 
the  time  the  deed  was  executed,  and  that  the  plaintiff  in  error  exer- 
cised undue  influence  to  procure  the  execution  of  the  deed  in  his  favor 
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without  an  adequate  consideration,  to  return  a  verdict  in  favor  of  the 
plaintiflF.  The  court  also  instructed  the  jury,  if  they  believed  from  the 
evidence  that  Mary  Belle  Biggs  was  of  sound  mind,  or  that  her  men- 
tal faculties  were  not  so  impaired  as  to  materially  interfere  with  the 
exercise  of  her  reason  and  judgment,  at  the  time  of  the  trial,  or  at 
the  institution  of  the  suit,  to  find  for  the  defendant;  that  before  they 
could  find  for  the  plaintiff  they  must  believe  that  Mary  Belle  Biggs 
was  of  unsound  mind  at  the  time  of  the  execution  of  the  deed  and 
at  the  time  of  the  trial,  otherwise  they  should  return  a  verdict  for  the 
defendant*  The  following  charge  was  also  given :  "If  you  find  for  the 
plaintiff  under  paragraph  6  or  7  of  this  charge,  and  if  you  believe 
from  the  evidence  that  at  the  time  of  the  performance  of  the  mar- 
riage ceremony  between  the  said  Mary  Belle  Biggs  and  defendant  the 
said  Mary  Belle  Biggs  was  not  possessed  of  sufficient  mental  capacity 
to  have  understood,  in  a  reasonable  manner,  the  nature  and  effect  of 
the  marriage  contract,  then  yoM  will  find  for  the  plaintiff,  annulling 
such  marriage  contract,  and  say  so  by  your  verdict.''  The  jury  re- 
turned a  verdict  for  the  plaintiff  in  the  following  form:  "We,  the 
jury,  find  for  the  plaintiff  for  the  cancellation  of  the  deed  of  date 
April  9,  1907,  and  also  for  the  annulment  of  the  marriage  with  de- 
fendant November  7,  1907." 

It  appears  from  the  testimony  that  after  the  institution  of  this  suit 
Holland  procured  a  divorce  from  his  wife  in  San  Antonio,  suit  hav- 
ing been  instituted  by  her  and  service  waived  by  him  and  no  contest 
interposed;  that  he  learned  by  telephone  from  a  party  in  San  Antonio 
of  the  granting  of  -the  divorce,  and  within  a  few  days  thereafter — ^not 
more  than  a  week — he  and  Mary  Belle  Biggs  were  married  under  cir- 
cumstances tending  to  show  an  effort  to  conceal  the  marriage.  The 
marriage  took  place  on  the  29th  of  October,  and  on  the  day  following 
the  motion  hereinbefore  referred  to  by  Holland  demanding  the  dis- 
missal of  the  suit  as  the  husband  of  Mary  Belle  Biggs  was  filed. 

The  testimony  was  conflicting  as  to  what  the  mental  condition  of 
Mary  Belle  Biggs  was  at  the  time  the  deed  was  executed  to  the  plain- 
tiff in  error  on  the  7th  day  of  April,  1907.  We  think  it  is  ample  to 
sustain  the  finding  of  the  jury  that  she  was  incapable  of  executing  a 
valid  conveyance  at  that  time. 

Before  passing  to  the  consideration  in  detail  of  the  errors  assigned, 
it  is  perhaps  proper  to  discuss  a  proposition  involved  in  a  group  of 
the  assignments.  It  is  contended  by  the  plaintiff  in  error  that  a  suit 
of  this  kind  can  not  be  prosecuted  in  behalf  of  a  person  of  unsound 
mind,  by  another,  as  next  friend.  This  question  has  been  recently  • 
decided  by  the  Supreme  Court  adversely  to  this  contention.  Lindly 
V.  liindly,  102  Texas,  135.  Some  of  the  features  which  complicated 
that  case  are  present  in  this.  There  the  person  of  unsound  mind  was 
an  aged  woman,  the  mother  of  several  of  the  parties  to  the  suit  It 
was  alleged  that  she  was  of  weak  mind  and  incapable  of  attending  to 
her  business  affairs  and  of  appreciating  her  property  rights;  that  while 
in  this  condition  she  had  been  induced  by  the  exercise  of  undue  influ- 
ence to  execute  a  deed  conveying  valuable  property  to  one  of  her  sons, 
who  was  the  plaintiff  in  that  suit.  The  suit,  it  appears,  had  been  in- 
stituted by  this  son  for  a  partition  of  the  property,  he  claiming  owner- 
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ship  to  a  large  portion  thereof  by  virtue  of  the  deed  from  his  mother. 
The  other  heirs  resisted  his  claim  under  this  deed,  and*  during  the 
progress  of  the  suit  a  plea  in  behalf  of  the  mother  was  interposed  by 
Jernigan,  her  son-in-law,  as  her  next  friend,  asking  that  the  deed  be 
canceled  on  account  of  the  mental  incapacity  of  Mrs.  Lindly  and  the 
undue  influence  exercised  over  her  by  the  grantee  in  procuring  its 
execution.  It  seems  that  Mrs.  Lindly,  the  object  of  this  tender  care, 
later  appeared  by  her  attorney  and  repudiated  the  interference  in  her 
behalf,  asserted  her  mental  soundness  and  capacity  to  attend  to  her 
own  business  affairs,  reaffirmed  the  deed  in  question,  and  demanded 
the  withdrawal  of  the  petition  of  intervention  filed  for  her.  In  the 
ease  here  under  consideration  the  issue  of  the  mental  capacity  of  Mary 
Belle  Eiggs  to  execute  the  deed  of  conveyance  is  involved,  and  the  pur- 
pose of  the  suit  is  to  cancel  the  deed  by  reason  of  the  undue  influence 
exercised  over  her  by  Holland,  the  grantee,  while  in  that  condition. 
Here  also  Mary  Belle. Riggs,  the  alleged  incompetent  person,  appears 
and  repudiates  the  action  in  her  behalf  and  demands  the  dismissal  of 
the  suit  instituted  to  cancel  the  deed.  In  the  Lindly  case  the  Su- 
preme Court  held  that  in  addition  to  the  issue  as  to  the  mental  con- 
dition of  the  alleged  grantor,  and  her  competency  to  execute  the  deed 
at  the  time,  there  was  the  further  issue — the  mental  condition  of  Mrs. 
Lindly  at  the  time  of  the  trial — which  must  also  be  determined,  and 
which  appears  to  have  been  treated  as  collateral  to  the  main  issue. 
If  it  should  be  decided  by  the  court  that  the  party  charged,  with  mental 
incapacity  was  still  incompetent  to  conduct  her  own  affairs  at  the 
time  of  the  trial  and  needed  the  services  of  a  prochein  ami,  then  her 
demands  would  be  disregarded  and  the  conduct  of  the  litigation  con- 
tinued as  begun  in  the  name  of  the  next  friend.  To  require  the  dis- 
missal of  the  suit  commenced  and  prosecuted  by  the  next  friend  in 
behalf  of  the  alleged  incompetent  individual,  merely  at  the  dictation 
of  the  latter,  would  practically  destroy  the  efficiency  of  those  salutary 
regulations  adopted  in  such  proceedings  for  the  purpose  of  preserving 
valuable  property  rights  of  an  unfortunate  class  of  people  who  are  in- 
capable of  managing  their  own  business  affairs.  The  same  influence 
which  in  the  first  instance  caused  the  incompetent  to  part  with  her 
property  and  which  afterward  made  it  necessary  for  others  to  inter- 
fere in  her  behalf,  might  with  equal  facility  dictate  a  repudiation  of 
proffered  assistance  and  a  demand  for  the  dismissal  of  the  action.  If 
the  accused  party  is  insane  at  the  time  of  trial,  or  mentally  incompe- 
tent to  attend  to  her  own  business  affairs  at  the  institution  of  the 
suit,  she  is  no  more  capable  of  conducting  the  suit  or  of  determining 
whether  or  not  it  shall  be  maintained  than  she  was  of  disposing  of 
her  property  in  the  first  instance.  She  could  as  easily  be  made  the 
victim  of  fraud  in  the  one  transaction  as  in  the  other. 

The  court  submitted  to  the  jury  in  this  case  the  issue  as  to  what 
was  the  mental  condition  of  Mary  Belle  Riggs,  and  her  capacity  to 
transact  business,  both  at  the  time  the  suit  was  instituted  and  at  the 
time  of  the  trial,  and  directed  a  verdict  in  favor  of  the  defendant  be- 
low in  the.  event  they  found  that  she  was  of  sound  mind  at  either  of 
those  times,  regardless  of  whether  she  was  of  sound  mind  at  the  time 
the  deed  was  executed.     This  was  proper,  and  certainly  was  as  liberal 
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to  the  defendant  below  as  he  had  a  right  to  expect.  But  another  com- 
plication appears  to  have  arisen  in  the  case,  resulting  from  the  mar- 
riage of  Holland,  defendant  below,  to  Mary  Belle  Kiggs,  the  plaintiff 
in  the  action.  This  marriage  is  shown  to  have  taken  place  on  the 
29th  of  October  and  before  the  trial  was  actually  begun. 

On  the  day  following  the  marriage,  October  30th,  an  instrument  was 
filed  by  Holland  through  his  attorneys,  in  .which  the  marriage  is  sug- 
gested to  the  court  and  a  motion  made  that  the  cause  be  dismissed  by 
reason  of  that  fact.  This  motion  appears  to  have  been  overruled,  as 
shown  in  the  bill  of  exceptions  taken  at  the  time;  and  this  action  of 
the  court  is  made  the  basis  of  an  assignment  of  error. 

The  question  here  presented  is,  what  legal  effect  did  the  marriage 
of  Holland  to  Mary  Belle  Riggs  have  upon  the  status  of  the  suit,  and 
what  rights  did  he  acquire  to  its  control  or  management  by  reason  of 
having  entered  into  that  relation  with  the  beneficial  plaintiff?  That 
the  wife  may  institute  and  prosecute  a  suit  against  her  husband,  even 
after  the  marriage  has  taken  place,  under  certain  circumstances,  is  well 
settled  in  this  State.  Dority  v.  Dority,  96  Texas,  215.  That  she  may 
continue  after  marriage  a  suit  begun  before  follows  as  a  corollary  to 
the  proposition.  It  is  held  in  this  State  that  the  wife  may  sue  the 
husband  for  the  recovery  of  judgment  for  a  personal  debt,  and  as  an- 
cillary to  that  suit  may  procure  the  issuance  of  a  writ  of  attachment 
and  seize  the  husband's  property.  Byan  v.  Eyan,  61  Texas,  473.  We 
think  it  follows  logically  from  this  that  she  might  with  equal  pro- 
priety institute  against  him  a  suit  to  cancel  a  deed  which  had  been 
fraudulently  procured  by  him  from  her  conveying  her  separate  prop- 
erty. If  she  can  do  this  during  their  marriage,  tlien  there  is  no  reason 
why  she  could  not  continue  after  marriage  a  suit  for  that 'purpose 
commenced  before  marriage.  Evidently,  then,  the  mere  fact  that  the 
sole  plaintiff  and  defendant  were  married  to  each  other  would  not  of 
itself  abate  the  action.  Neither  could  the  husband,  being  the  de- 
fendant in  such  a  proceeding,  exercise  the  personal  right  to  discon- 
tinue the  action  against  himself,  or  have  it  done,  without  the  consent 
of  the  plaintiff  wife,  if  she  were  capable  of  giving  such  consent.  If 
from  any  cause  she  were  not,  then  consent  of  those  whom  the  court 
had  appointed  or  permitted  to  conduct  the  litigation  for  her  should 
be  obtained,  together  with  the  approval  of  the  court,  who  in  such  in- 
stances would  be  required  to  consult  the  welfare  and  interest  of  the 
ward.  The  husband  would  have  no  more  authority  to  dismiss  a  suit 
against  himself  instituted  by  the  wife,  if  she  were  insane,  than  he 
would  if  she  were  sane;  nor  would  he  be  permitted,  because  of  the 
wife's  insanity,  to  conduct  her  suit  against  himself.  Such  a  proceed- 
ing would  be  denying  to  the  insane  wife  that  degree  of  protection 
which  the  law  accords  to  the  wife  when  of  sound  mind.  If  at  the 
time  of  the  marriage  and  subsequent  thereto  Mary  Belle  Biggs  was 
mentally  incapable  of  entering  the  marriage  relation,  as  a  charge,  then 
the  marriage  was  a  nullity  and  could  have  no  legal  effect  whatever  on 
the  right  of  the  parties  to  the  suit,  and  could  confer  upon  Holland  no 
more  rights  over  the  property  of  Mary  Belle  Biggs  than  he  possessed 
before.  Pyatt  v.  Pyatt,  191  111.,  280;  Orchardson  v.  Cofield,  40  L. 
B.  A.,  263;  Sims  v.   Sims,  40  L.  B.  A.,  737.     If  he  married  her 
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merely  to  consummate  a  scheme  to  get  possession  of  her  property  and 
to  circumvent  the  efforts  of  her  friends  to  recover  what  he  had  al- 
ready obtained,  as  was  charged,  those  facts  would  constitute  a  suffi- 
cient reply,  if  any  w^as  needed,  to  his  motion  to  dismiss,  and  might 
rebut  any  presumption  arising  from  the  marriage  that  the  wife  had 
concurred  in  his  motion  to  dismiss  the  suit. 

Assignments  Nos.  two  and  three,  complaining  of  the  refusal  of  the 
court  to  sustain  the  general  and  special  exceptions  of  the  plaintiff  in 
error  to  the  amended  original  petition  and  to  the  supplemental  peti- 
tion, are  too  general  to  require  consideration.  Caldwell  v.  Harbert,  68 
Texas,  325;  Jackson  v.  Cassidy,  68  Texas,  282;  International  &  G.  N. 
Ry.  Co.  V.  Downing,  41  S.  W.,  191.  Besides  the  general  demurrer  to 
the  original  petition  there  are  nineteen  special  exceptions  filed,  and  in 
addition  to  the  general  demurrer  to  the  supplemental  petition  there 
are  six  special  exceptions.  However,  there  are  oth6r  objections  urged 
to  the  supplemental  petition,  which  will  be  considered  by  us  later  in 
the  discussion  of  this  case. 

The  court  did  not  err  in  refusing  to  permit  the  introduction  of  the 
ex  parte  deposition  of  Mary  Belle  Biggs  in  evidence.  It  appears  that 
this  deposition  was  taken  under  the  provisions  of  the  article  of  the 
statute  providing  for  taking  the  deposition  of  parties  to  the  suit.  In 
this  ease  the  mental  condition  of  Mary  Belle  Biggs  at  the  time  of  the 
execution  of  the  deed  in  question  and  at  the  time  of  the  trial  was  in 
issue  and  were  controlling  issues  in  the  case.  To  permit,  under  such 
circumstances,  the  use  of  her  .ex  parte  deposition,  takeji  under  the  pro- 
visions of  the  article  of  the  statute  referred  to,  we  think  would  have 
been  manifestly  improper.  If  the  plaintiff  in  error  desired  her  testi- 
mony, he  had  the  opportunity  in  the  course  of  the  trial,  as  is  shown  by 
the  record,  to  offer  her  oral  testimony.  He  not  only  failed  to  avail 
himself  of  this  opportunity,  but  objected  to  the  action  of  the  court 
in  having  her  brought  into  the  court  room  in  the  presence  of  the  jury 
where  she  could  be  seen  by  them.  From  these  facts  we  can  not  see 
how  the  defendant  was  deprived  of  the  right  to  avail  himself  of  her 
testimony. 

Objection  is  made  to  the  introduction  of  a  certified  copy  of  the  deed 
from  Mary  Belle  Biggs  to  Holland,  dated  April  7,  1907,  purporting 
to  convey  to  him  the  lot  in  question  in  consideration  of  $5  and  love 
and  affection.  The  particular  objections  urged  are:  that  the  copy  had 
not  been  filed  among  the  papers  of  the  cause,  as  required  by  statute; 
that  the  execution  of  the  original  had  not  been  proven;  and  that  no 
notice  had  been  given  the  plaintiff  in  error  to  produce  the  original. 
In  his  qualifications  appended  to  the  bill  of  exception  the  court  states 
that  prior  to  offering  the  certified  copy  the  defendant,  Holland,  had 
testified  to  the  execution  of  the  deed  and  of  the  circumstances  attend- 
ing its  execution,  and  that  subsequently  in  the  course  of  the  trial  other 
evidence  of  its  execution  was  admitted.  We  think  the  record  fully 
sustains  this  qualification.  The  execution  of  this  particular  deed,  and 
the  circumstances  attending  it,  were  minutely  detailed,  not  only  by 
Holland  himself,  but  by  his  attorneys,  one  of  whom  prepared  the  deed, 
witnessed  the  signarture  and  took  the  acknowledgment  of  the  grantor. 
This  testimony  was  offered  by  the  plaintiff  in  error.    If  there  wae  any 
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error  in  admitting  the  copy,  it  was  rendered  harmless  by  the  admis- 
sion of  this  evidence.    Lutcher  v.  Morrison,  79  Texas,  ^40. 

There  was  no  reversible  error  in  permitting  the  plaintiff  below  to 
interrogate  Holland  while  on  the  stand  in  regard  to  a  land  transaction 
between  Mary  Belle  Biggs  and  Grandberry.  It  appears  that  Holland 
was  present  at  the  time  this  transaction  took  place;  and  while  dis- 
claiming any  connection  with  it,  he  knew  of  its  existence  and  the  cir- 
cumstances under  which  it  was  conducted.  However,  his  answer  fully 
exonerates  him  from  any  culpable  connection  with  it,  and  no  harm 
resulted  from  his  answers. 

In  assignments  Nos.  seven,  nine,  twenty-one,  twenty-three,  twenty- 
five  and  twenty-eight  the  plaintiff  in  error  complains  of  the  refusal  of 
the  court  to  give  certain  special  charges  requested,  in  which  it  waa 
sought  to  have  excluded  from  the  consideration  of  the  jury  certain 
portions  of  testimony  concerning  transactions  and  sale  of  land  com- 
plained of  and  which  were  set  out  in  the  amended  original  petition, 
but  were  later  abandoned.  The  record  does  not  advise  us  at  what 
stage  of  the  proceedings  this  abandonment  took  place.  The  testimony 
was  admitted  without  any  objection  at  the  time,  and  the  only  effort, 
so  far  as  we  are  informed,  to  have  it  excluded  from  the  jury  was 
through  the  medium  of  the  special  charge  mentioned.  Under  the 
rules  of  evidence  it  is  the  duty  of  the  party  objecting  to  the  admis- 
sion of  testimony  to  make  his  objections  kno\%Ti,  together  with  the 
reasons  upon  which  they  are  based,  at  the  time  the  testimony  is  of- 
fered. This,  however,  is  subject  to  the  qualification  that  he  may  sub- 
sequently move  to  exclude  the  testimony  upon  discovering  its  inad- 
missibility, if  this  is  not  disclosed  when  offered.  Still,  this  does  not 
relax  the  requirement  that  as  soon  as  the  inadmissibility  is  discovered 
it  becomes  the  duty  of  the '  objecting  party  to  ask  for  its  exclusion 
from  the  jury.  We  do  not  think  the  practice  of  permitting  objections 
to  testimony  to  be  called  to  the  attention  of  the  court  for  the  first 
time  in  special  charges  instructing  the  jury  not  to  consider  it,  should 
be  encouraged  when  there  is  an  opportunity  for  earlier  objection. 
Such  a  practice  would  so  multiply  issues  before  the  jury  as  to  be- 
come confusing.     The  assignments  are  overruled. 

Objection  was  made  by  the  defendant  below,  and  a  bill  of  exception 
taken,  to  the  action  of  the  court  in  issuing  an  attachment  for  Mary 
Belle  Riggs  and  bringing  her  into  court  at  the  instance  and  request 
of  her  next  friend,  and  exhibiting  her  to  the  jury  on  the  trial.  It  is 
charged  that  this  was  error,  (1)  because  no  female  is  subject  to  at- 
tachment as  a  witness,  (2)  because  the  petition  had  alleged  her  to  be 
of  unsound  mind  and .  incompetent  to  testify,  and  in  bringing  her 
into  court  she  perpetrated  a  fraud  and  imposition  and  undertook  to 
obtain  an  undue  and  improper  influence,  and  (3)  because  the  court 
excluded  said  Mary  Belle  Riggs  as  a  witness  because  of  the  fact  that 
plaintiff,  after  alleging  her  mental  unsoundness,  could  not  tender  her 
as  a  witness,  and  that  the  unsoundness  of  Mary  Belle  Biggs  had  noth- 
ing to  do  with  the  transactions  that  occurred  some  six  or  seven  months 
prior  to  that  date,  and  such  testimony  was  inadmissible  to  invalidate 
an  anterior  transaction.  We  do  not  appreciate  the  force  of  these  ob- 
jections.   In  the  first  place,  the  fact  that  Mary  Belle  Biggs  may  have 
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been  improperly  attached  is  not  a  fact  to  which  the  plaintiff  in  error 
could  object  and  avail  himself  on  this  appeal.  The  second  objection 
is  equally  untenable,  and  the  third  is  inapplicable  to  the  facts  attend- 
ing the  transaction.  In  his  qualifications  to  the  bill  of  exception  the 
court  says  that  Mary  Bell  Eiggs  had  been  previously  summoned  to  ap- 
pear; that  she  failed  to  obey  and  was  subsequently  attached  and 
brought  into  the  court  room  during  the  progress  of  the  trial;  that 
when  she  appeared  in  the  room,  upon  objection  being  made  b\'  the  de- 
fendant, the  court  immediately  caused  the  jury  to  retire,  and  in  their 
absence  examined  Mary  Belle  Eiggs  as  to  her  competency  to  testify  as 
a  witness.  Having  reached  the  conclusion  that  she  was  incompetent, 
the  plaintiff's  request  that  she  be  placed  upon  the  stand  was  refused. 
The  witness  retired  and  the  jury  returned  to  the  court  room.  The 
anxiety  manifested  by  the  plaintiff  in  error  at  the  appearance  of  Mary 
Belle  Biggs  in  the  court  room  during  the  progress  of  the  trial,  where 
she  might  be  observed  by  the  jury,  is  incompatible  with  his  expressed 
desire  to  avail  himself  of  her  testimony  and  in  his  contention  that 
she  was  a  person  of  sound  mind.  From  his  standpoint  she  must  have 
been  a  competent  witness;  and  if  so,  we  fail  to  see  how  her  mere  pres- 
ence in  the  court  room,  within  the  view  of  the  jury,  could  have  preju- 
diced his  interest  in  this  case.  The  testimony  appears  to  be  ample  to 
sustain  the  verdict  of  the  jury  in  finding  that  Mary  Belle  Ei^gs,  at  the 
time  she  executed  the  deed  in  question,  was  a  person  of  unsound  mind 
and  was  mentally  incapable  of  understanding  and  appreciating  her 
rights  in  the  matter.  While  conflicting  to  some  extent,  we  think  it 
strongly  tends  to  show  that  her  mental  incapacity  antedated  the  execu- 
tion of  the  deed  and  continued  to  grow  steadily  worse  up  to  the  time 
of  the  trial  below. 

The  plaintiff  in  error  complains  of  the  refusal  of  the  court  to  strike 
out  the  supplemental  petition  filed  in  this  case,  and  also  of  the  judg- 
ment rendered  annulling  the  marriage  between  Holland  and  Mary 
Belle  Eiggs.  We  are  of  the  opinion  that  the  judgment  to  this  extent 
is  erroneous.  While  the  court  below  may  not  have'  committed  any 
positive  error  in  refusing  to  strike  out  what  is  termed  the  "supple- 
mental petition^'  of  the  plaintiff,  upon  the  motion  of  the  defendant,  it 
does  not  follow  that  there  was  also  an  absence  of  error  in  permitting 
this  pleading  to  be  made  the  basis  for  rendering  a  judgment  grant- 
ing additional  relief  to  the  plaintiff.  The  motion  filed  by  the  plain- 
tiff in  error  to  which  this  pleading  was  intended  as  a  reply,  was  no 
part  of  the  original  answer,  or -the  amended  original  answer,  of  the 
defendant  below,  as  to  the  merits  of  the  case.  The  issue  which  had 
been  raised  by  his  pleadings  previously  filed  were  still  before  the  court, 
and  those  pleadings  could  in  no  sense  be  treated  as  having  been  aban- 
doned. His  motion  here  under  consideration  was  not  intended  bv  him 
as  amendment  to  those  pleadings,  or  to  supplant  them  in  the  future 
conduct  of  the  case;  but  was  merely  filed  in  limine  asking  the  sum- 
mary dismissal  of  the  case  upon  other  grounds  than  those  mentioned 
in  the  answer.  The  reply  of  the  plaintiff  below,  while  denominated 
by  the  parties  a  "supplemental  petition,^'  is  no  more  than  simply  a 
reply  to  the  facts  set  forth  in  the  motion,  and  should  not  be  regarded 
as  a  supplemental  petition  as  that  character  of  pleading  is  understood 
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in  our  practice.     It  does  not  controvert  any  of  the  facts  or  defenses 
set  up  in  the  original  answer  of  the  defendant. 

The  only  judgment  which  could  be  rendered  in  favor  of  the  defend- 
ant in  error  in  this  case  is  one  supported  by  the  allegations  set  forth 
in  the  first  amended  original  petition^  the  pleadings  which  the  plain- 
tiff relies  upon  as  the  statement  of  her  cause  of  action  and  upon  which 
issue  was  joined  and  the  trial  conducted  in  the  court  below.  In  this 
pleading  no  mention  is  made  of  the  marriage^  nor  any  relief  asked 
against  its  performance^  notwithstanding  it  had  taken  place  several 
days  before  the  trial  began  and  notice  of  that  fact  had  been  given  to 
the  next  friend  of  Mary  Belle  Riggs  and  her  attorneys.  It  was  not 
necessary  that  the  marriage  be  annulled  in  the  suit  in  order  that  the 
relief  prayed  for,  to  wit,  the  cancellation  of  the  deed  from  Mary  Belle 
Riggs  to  Holland,  should  be  granted.  While  that  relief  might  have 
been  obtained  by  amending  the  original  petition,  alleging  the  facts 
.  showing  the  occurrence  of  the  marriage,  and  other  facts  tending  to 
show  that'  it  was  invalid,  coupled  with  a  prayer  for  its  annulment, 
joined  in  the  same  action,  still  this  was  not  done.  We  think  the  court, 
therefore,  erred  in  rendering  a  judgment  annulling  the  marriage. 
This  error,  however,  is  not  such  as  to  require  a  reversal  of  the  judg- 
ment. The  issue  raised  by  the  pleadings  and  the  evidence  were  sub- 
mitted to  the  jury  in  such  a  way  that  we  do  not  think  the  instruction 
authorizing  a  finding  for  the  annulment  of  the  marriage  prejudicially 
affected  the  interest  of  the  defendant  in  the  disposition  of  the  issue  as 
to  mental  capacity  of  Mary  Belle  to  make  the  deed  sought  to  be  can- 
celed. The  instructions  with  reference  to  finding  for  the  annulment 
of  the  marriage  were  submitted  upon  a  state  of  facts  independent  of 
and  disconnected  with  those  upon  which  the  validity  of  the  deed  was 
made  to  depend. 

The  error,  we  think,  can  be  cured  by  so  reforming  the  judgment  of 
the  trial  court  as  to  eliminate  the  objectionable  portion.  The  judg- 
ment therefore  will  be  reformed  so  as  to  limit  the  recovery  in  behalf 
of  the  defendant  in  error  to  the  relief  prayed  for  in  her  first  amended 
original  petition — the  cancellation  of  the  deed  from  Mary  Belle  Riggs 
to  Holland.  The  costs  of  this  appeal  will  be  taxed  against  the  de- 
fendant in  error. 

The  judgment  as  reformed  is  aflSrmed. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  E.  W.  Burton. 

Decided  December  3,  1008;  January  21,  1900. 

Master  and  Servant — ^Known  Danger — ^Electricity — ^Live  Wire. 

Evidence  considered,  in  case  of  a  telegraph  lineman  burned  by  a  live  wire 
which  was  dangerously  charged  by  contact  with  a  trolley  wire,  and  held  to 
show  knowledge  of  the  danger  by  the  injured  employe,  though  he  denied  such 
knowledge,  precluding  his  recovery  and  warranting  the  reversal  and  rendition 
in  favor  of  defendant  of  a  judgment  for  damages  recovered  by  him  against  his 
csmployer. 
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Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

Young  dc  Stinchcomb  {George  H.  Fearons,  of  counsel)  for  appel- 
lant.— The  appellee  knew  that  the  wire  that  he  was  about  to  handle 
w^as  charged  with  electricity,  or  in  the  ordinary  discharge  of  his  du- 
ties as  a  lineman  he  came  into  possession  of  such  information  as 
would  necessarily  cause  a  man  of  ordinary  understanding  to  know 
that  it  was  so  charged,  therefore  he  assumed  the  risk  of  such  danger 
as  might  arise  from  the  handling  of  the  wire.  Railway  v.  Peden,  32 
Texas  Civ.  App.,  315;  Railway  v.  Somers,  71  Texas,  700;  QuiU  v. 
Railway,  93  Texas,  616. 

Smelser  &  Vaughan,  for  appellee. — It  was  a  question  for  the  jury 
whether  appellee  knew  that  the  wire  was  charged  with  electricity,  or  in 
the  discharge  of  his  duties  as  a  lineman  came  into  possession  of  such 
information  as  would  cause'  a  man  of  ordinary  care  to  know  that  the 
said  wire  was  charged;  and,  therefore,  it  was  a  question  for  the  jury 
whether  appellee  assumed  the  risk.  Questions  of  facts  are  for  the 
jury.  Constitution,  art.  1,  sec.  15;  Sayles^  Texas  Civ.  Stats.,  art. 
1317;  Choate  v.  Railway,  91  Texas,  406;  Choate  v.  Railway,  90  Texas, 
82-88;  Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  18;  Texas  & 
P.  Ry.  Co.  V.  Murphy,  46  Texas,  366;  Bovd  v.  St.  L.  S.  W.  Ry.,  108 
S.  W.,  813. 

Appellee  did  not  assume  the  risk  of  injury  caused  by  the  wire  com- 
ing in  contact  with  trolley  wire  through  the  negligence  of  appellant; 
nor  did  he  assume  the  risk  of  injury  caused  by  the  negligence  of  ap- 
pellant in  failing  to  use  ordinary  care  to  inspect  its  wire  and  discover 
the  contact  with  the  trolley  wire;  but  on  the  contrary  he  had  the  right 
to  assume  and  to  act  upon  the  assumption  that  the  appellant,  his  mas- 
ter, had  done  its  duty  and  had  been  guilty  of  no  negligence,  and  that 
said  wire  was  not  dangerous  and  that  he  could  safely  perform  the 
work  appellant  had  ordered  him  to  do.  Southern  Pac.  Co.  v.  Winton, 
27  Texas  Civ.  App.,  503;  Railway  v.  George,  85  Texas,  156;  Railway 
V.  OTiel,  78  Texas,  488;  Railway  v.  Somers,  71  Texas,  702;  4  Thomp- 
son on  Neg.,  sees.  3758,  3759,  3764,  3765,  3781,  3789,  3791. 

There  was  sufficient  evidence  for  the  court  to  submit  to  the  jury  the 
question  of  fact  whether  or  not  the  appellant  was  guilty  of  negligence 
as  alleged.  Same  authorities;  also,  McCrary  v.  Railway,  89  Texas, 
168;  Washington  v.  Railway,  90  Texas,  314. 

HODGES,  Associate  Justice. — The  appellee,  E.  W.  Burton,  filed 
this  suit  against  the  Western  Union  Telegraph  Company  for  the  sum 
of  $2,000  damages,  alleging,  in  substance,  that  on  the  23d  day  of 
June,  1905,  he  was  in  the  employ  of  the  appellant  as  a  lineman  at 
Texarkana,  and  that  in  attempting  to  clear  a  charged  wire  he  was 
burned  and  suffered  physical  and  mental  injuries  to  the  amount  sued 
for.  He  alleges  that  the  wire  was  charged  w^ith  a  heavy  voltage  of 
electricity  as  the  result  of  the  negligence  of  the  appellant  in  permitting 
it  to  become  detached  from  its  fastenings  and  to  fall  on  a  trolly-wire 
of  the  street-car  company  which  extended  under  it.     The  appellant 


380  Texas  Civil  Appeals  Kepobts,  Vol.  53.        [January, 

answered  by  a  general  denial,  and  specially  pleaded  that  the  plaintiflPs 
injuries,  if  any,  were  the  direct  and  proximate  result  of  risks  he  as- 
sumed, his  own  contributory  negligence,  independent  acts  of  third 
party,  the  negligence  of  the  fellow  servant,  and  settlement.  The  case 
was  tried  before  a  jury,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  appellee  for  $500  and  costs.  From  that  judgment  the  appellant 
has  appealed  to  this  court. 

The  petition,  when  given  its  full  legal  import,  avers  that  the  wire 
was  charged  with  a  dangerous  current  of  electricity  through  the  negli- 
gence of  the  appellant  in  permittfng  it  to  sag  and  come  in  contact 
with  a  trolley-wire;  that  the  appellant  knowing  this,  or  by  the  exer- 
cise of  ordinary  care  could  have  ascertained  it,  negligently  failed  to 
notify  appellee  of  that  fact;  that  by  the  appellant's  failure  to  inspect 
its  line  it  led  the  appellee  to  believe  the  wire  contained  no  current. 
The  petition  does  not  allege  that  the  appellee  was  ignorant  of  the  dan- 
gerous condition  of  the  wire,  nor  does  it  state  that  there  was  anything 
in  the  appearance  of  the  wire  at  the  time  he  undertook  to  repair  it 
that  misled  him  as  to  its  condition. 

Findings  of  Fact — The  testimony  in  this  case  is  exceedingly  volu- 
minous, covering  more  than  fifty  typewritten  pages.  That  portion  de- 
voted to  the  examination  of  the  appellant  himself  consumes  the 
greater  part  of  this  space.  The  facts,  condensed  as  briefly  as  we  can, 
show  the  following:  Tliat  Burton,  the  appellee,  was  an  experienced 
lineman,  well  acquainted  with  all  of  the  dangers  of  electricity  and 
skilled  in  the  work  of  constructing  and  repairing  lines  and  of  hand- 
ling wires  of  all  kinds  used  by  the  appellant  company  in. its  business, 
as  well  as  electric  light  wires.  He  had  been  in  the  business  as  a  line- 
man for  a  number  of  years,  and  had  been  employed  in  the  service  of 
the  appellant  at  Texarkana  since  1902,  and  was  familiar  with  the  lines 
and  wires  traversing  that  city.  His  duties  are  shown  to  be  to  do  gen- 
eral repair  work  for  appellant  in  Texarkana,  within  the  city  limits, 
not  beyond,  and  in  some  other  cities  along  the  lines  of  railroads  lead- 
ing out  of  that  place. 

Burton  testified  that  on  the  date  the  injury  occurred,  about  10:30 
o'clock  in  the  morning,  he  walked  into  the  office  of  the  appellant  in 
Texarkana  and  took  from  the  hook  the  following  order  written  on  one 
of  the  Western  Union  forms :  "Tcv  E.  W.  B. :  Nash  reports  T.  P. 
wire  down  at  Oak  Street  section  house;  please  fix.  10:10  A."  E.  W. 
B.  referred  to  meant  the  appellee,  E.  W.  Burton,  and  the  letter  "A" 
meant  a.  m.  The  order  was  supposed  to  have  been  given  by  Mr. 
Church,  appellamt's  wire  chief  at  Texarkana,  and  who  had  the  author- 
ity to  issue  it.  Nash,  mentioned  in  the  order,  was  the  train  dispatcher 
of  the  Texas  &  Pacific  Railway  Company.  After  taking  the  order 
from  the  hook  Burton  started  out  to  do  the  work  as  directed,  and  as 
he  walked  out  of  the  appellant's  office  he  saw  Nash  and  Gribble,  the 
appellant's  local  manager  in  Texarkana,  standing  near  the  entrance  on 
the  street  talking.  He  did  not  hear,  it  appears,  what  they  were  talk- 
ing about,  or  what  Nash  said  to  Gribble  about  the  wire.  He  thus 
gives  his  version  of  what  he  heard  Gribble  say:  "I  came  out  of  the 
office  with  this  order  in  my  pocket  and  a  pair  of  climbers  in  my  hand. 
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I  did  not  hear  what  Nash  said  to  Gribble.  Gribble  told  me  that  there 
was  a  live  wire,  or  an  electric  wire,  down  across  the  Oak  Street  cross- 
ing, and  told  me  to  be  careful  if  I  went  down  there  not  to  get  hurt 
with  it,  and  I  told  him  we  had  no  wires  across  Oak  Street— that  it 
must  be  the  arc  circuit  that  was  down,  and  I  would  not  handle  the  arc 
circuit  because  it  was  none  of  my  business.^'  In  another  place  he  says : 
"Mr.  Gribble  says  Nash  reported  a  live  wire  or  an  electric  light  wire 
down  across  Oalr  Street,  and  told  me  to  be  verv  careful  if  I  fixed  it 
up.*'  The  appellee  also  stated,  however,  that  this  conversation  did  not 
relate  to  the  wire  he  was  ordered  to  fix — or  at  least  that  was  his  con- 
struction of  it.  He  went  first  to  Oak  Street  crossing,  and  found  noth- 
ing wrong  there  except  that  the  arc  circuit  swung  a  little  low.  He 
then  returned  and  traced  the  wire  from  the  office  to  where  it  entered 
the  cable-box  at  the  Cosmopolitan  Hotel,  and  then  followed  it  on  down 
to  where  it  was  broken.  This  was  within  150  yards,  or  a  little  more, 
of  the  Oak  Street  crossing.  There  he  found  that  the  wire,  right 
where  it  crossed  the  T.  &  P.  and  Cotton  Bdt  Railroad  track,  had 
broken,  and  the  ends  were  hanging  down  from  the  poles  on  each  side 
of  the  track.  He  climbed  the  pole  on  the  north  side  and  clipped  the 
end  of  the  wire  that  was  hanging  down.  That  was  on  tlie  side  next 
to  where  the  appellant's  office  was  situated.  But  before  undertaking 
to  manipulate  the  wire  on  the  other  side  he  made  an  examination  of 
the  situation.  He  followed  the  wire  out  along  the-  line  of  the  Tex- 
arkana  &  Fort  Smith  Railroad  Company  for  about  six  blocks,  as  he 
states,  for  the  purpose  of  ascertaining  whether  or  not  it  was  in  con- 
tact with  the  electric-light  wires  or  the  trolley  wire  of  the  street-car 
company.  He  found  no  contact,  and  says  that  he  did  not  know  of 
any  other  places  where  there  could  be  a  contact  within  the  city  limits. 
After  returning  to  the  wire  he  still  would  not  undertake  to  handle  it 
while  standing  upon  the  ground,  because,  as  he  says,  he  was  afraid  to 
do  so.  If  the  ground  upon  which  the  wire  was  lying  was  dry  there 
would  be  no  indications  to  show  that  the  wire  contained  a  current; 
but  if  the  end  were  put  upon  grass  or  wet  earth  it  would  show  evi- 
dences of  the  j)re8ence  of  electricity.  He  states  specifically  as  the  rea- 
son why  he  did  not  handle  the  wire  immediately  upon  his  return  was 
because  he  was  afraid  of  it.  However,  he  says  that  he  did  not  know 
at  the  time  what  was  on  the  wire,  and  that  was  the  reason  why  he 
was  afraid  of  it  after  he  had  returned  from  his  tour  of  inspection.' 
He  knew  that  this  wire  ran  no  farther  than  Ashdown,  a  distance  of 
twenty  miles  up  the  Texarkana  &  Fort  Smith  Railway  line,  and  that 
there  were  no  electric  plants  along  the  line  from  which  it  could  be- 
come charged.  He  says  that  he  did  not  at  that  time  know  that  the 
troUev  wire  on  the  street-car  line  crossed  under  this  line  out  at  the 
park,  three  miles  from  the  city.  The  last  time  he  was  out  there  was 
something  like  a  year  before  the  accident,  and  at  that  time  the  line 
did  not  extend  across  the  track  of  the  Texarkana  &  Fort  Smith  Rail- 
way Company,  and  there  was  no  possibility  of  a  contact.  He  says 
that  he  made  his  investigations  for  the  purpose  of  protecting  himself 
against  injury.  The  wire  he  was  called  upon  to  repair  was  designated 
as  **No.  21,^'  and  was  what  was  called  a  "dead  wire,*'  one  which  was 
not  in  use  at  that  time.     All  that  he  was  required  to  do  was  to  cut 
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the  wire  oflF  of  the  poles  and  get  it  out  of  the  way.  As  to  what  he 
did  after  having  inspected  it  to  ascertain  whether  there  was  any  con- 
tact with  a  live  wire,  he  says:  "I  climbed  up  the  pole  about  twelve 
feet,  I  suppose,  from  the  ground,  as  all  linemen  do.  I  went  to  tip 
the  wire — another  precaution.  I  reached  out  then  with  the  end  of  my 
finger,  and  when  I  touched  it  it  shocked  me.  As  to  how  I  come  to 
touch  it  and  not  grab  it,  that  is  another  precaution  that  linemen  most 
always  take — reach  your  fingers  out  and  tip  the  wire.  If  you  notice  a 
lineman  at  work,  they  will  reach  out  and  tip  the  wire  with  their  fin- 
gers, but  not  grab  it.  When  I  touched  it  it  shut  my  hand  around  it 
and  knocked  me  off  the  pole.  I  fell  to  the  ground,  the  wire  still  in 
my  hand."  The  witness  then  described  his  effort  to  extricate  him- 
self, and  the  extent  of  his  injuries  sustained.  After  having  his  wounds 
dressed  Burton  procured  the  assistance  of  one  of  the  employes  of  the 
light  plant,  and  together  they  repaired  the  broken  wire  by  first  ground- 
ing it ;  that  is,  putting  the  end  in  contact  with  a  piece  of  metal  called 
a  "nigger  head'^  in  the  ground  near  the  pole.  After  having  done  this 
the  wire  was  clipped  without  any  unpleasant  consequences.  They 
moved  the  wire  to  the  grounding  connection  with  a  stick.  Burton  tes- 
tified that  he  learned  afterward  that  the  wire  was  charged  by  being 
permitted  to  come  in  contact  with  the  trolley  wire  of  the  street-car 
company  where  it  crossed  under  the  Western  Union  lines  at  the  park, 
three  miles  from-  the  city.  It  appears  that  the  brackets  upon  which 
the  wire  had  been  strung  had  been  broken  loose,  and  the  wire  sagged 
and  lay  across  the  trolley  wire.  There  is  no  evidence  as  to  how  long 
this  condition  had  been  in  existence,  nor  what  was  the  cause  of  the 
brackets  being  broken  loose.  Appellee  testified,  on  cross-examination, 
that  when  he  and  Pope,  the  lineman  called  to  assist  him,  arrived  at  the 
place  where  the  wire  was  broken  and  where  he  was  injured,  the  wire 
was  sparkling  and  was  burning  the  grass.  He  admits  that  there 
might  have  been  some  water  near  by  which  he  could  have  tested  the 
wire  and  ascertained  the  presence  of  electricity.  There  had  been  a 
rain  the  night  before  and  the  ground  was  damp.  If  he  had  known 
that  the  wire  was  hot — that  is,  charged — ^he  would  have  procured  im- 
plements with  which  to  handle  it  in  safety,  such  as  rubber  gloves  or 
rubber  boots.  With  rubber  gloves  the  wire  could  .have  been  handled 
with  safety.  The  company  kept  rubber  glotes  for  that  purpose  in  the 
office.  He  detailed  a  variety  of. tests  that  might  have  been  made  to 
ascertain  the  presence  of  electricity,  and  many  ways  in  which  the  wire 
could  have  been  handled  with  perfect  safety  even  though  charged.  As 
to  why  he  tipped  the  wire  after  climbing  the  pole,  he  said  that  was  a 
precaution  they  always  took  and  was  always  done  by  linemen;  that 
he  was  uncertain,  and  did  it  to  keep  from  getting  burned.  A  current 
from  an  ordinary  telegraph  wire  will  not  burn,  but  will  only  shock  a 
little.  There  was  no  danger  in  clipping  the  wire  under  such  circum- 
stances, with  an  ordinary  telegraph  current.  He  did  not  have  any 
suspicion  that  the  wire  was  charged;  had  he  had  any  he  would^have 
adopted  a  different  method.  The  testimony  further  shows  that  climb- 
ing the  pole  and  using  the  pole  as  an  insulater  rendered  it  ordinarily 
safe  for  one  while  clipping  a  charged  wire.  It  is  also  shown  in  this 
case  that,  had  the  pole  been  dry  upon  which  he  had  climbed,  he  would 
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have  experienced  no  difficulty  from  the  current  in  the  wire;  but  on 
account  of  it  being  wet  from  the  rain  the  night  before,  it  furnished  a 
conduit  for  the  current,  and  appellee  received  the  full  force  of  the 
charge  when  he  "tipped"  the  wire. 

Tom  Burke,  the  road  master  of  the  Texas  &  Pacific  Kail  way  Com- 
pany, appears  to  have  been  the  first  witness  who  discovered  that  the 
wire  was  down  in  the  yards  of  that  company,  and  he  it  was  who  re- 
ported it  to  Nash,  the  train  dispatcher.  Burke  testified  that  at  the 
time  he  saw  the  wire  on  the  ground  it  was  emitting  sparks  and 
showed  to  be  dangerous.  Nash,  after  reoeiving  the  information  from 
Burke,  went  to  the  Western  Union  office  and  reported  the  trouble  to 
Gribble,  the  manager,  a  short  time  before  Burton  appeared.  Gribble 
told  Burton  what  had  been  reported,  and  that  it  was  an  electric  wire, 
or  live  wire — witness  did  not  remember  which — ^hanging  down  in  the 
yards  near  the  Cotton  Belt  crossing,  and  that  one  of  the  men  had  been 
shocked  by  it.  Gribble  testified  that  he  talked  to  Burton  just  after 
the  latter  came  out  of  the  office  with  the  order,  and  warned  him  to  be 
careful  about  handling  the  wire.  Gribble  also  stated  that  he  could  not 
remember  the  exact  language  he  used,  but  he  was  sure  that  he  warned 
him  to  be  careful,  that  the  wire  was  hot.  He  further  says  that  it  was 
his  intention  to  caution  Burton  against  that  trouble;  that  it  was  the 
only  case  of  trouble  that  morning;  that  Burton  had  charge  of  all  of 
the  company^s  lines  in  the  city.  That  when  Burton  returned  from  his 
attempts  to  fix  tlie  wire  he  showed  his  burns  but  did  not  say  anything 
about  not  knowing  that  the  wire  was  alive,  nor  did  he  say  anything 
about  having  investigated  to  ascertain  whether  or  not  there  were  any 
wires  in  contact  with  the  Western  Union  wire,  but  went  with  him  to 
the  office  of  the  electric  light  company,  when  he,  Gribble,  made  com- 
plaint that  some  of  that  company^s  wires  were  causing  the  trouble. 
Nash  testified  that  he  heard  Gribble  tell  Burton  that  he  (Nash)  had 
informed  Gribble  that  there  was  a  live,  or  an  electric  wire — he  did 
not  remember  the  language  used,  whether  it  was  a  live  wire  or  an 
electric  wire — that  was  hanging  down  in  the  yards  near  the  Cotton 
Belt  crossing,  and  that  one  of  the  men  had  been  knocked  down  by  it 
down  there.  He  heard  Gribble  tell  Burton  that,  and  those  were  about 
the  words  used.  That  he  himself  did  not  know  where  the  wire  was 
down.  That  Gribble  gave  Burton  the  substance  of  the  report  that  he, 
Nash,  had  made  to  Gribble. 

Boss  Green  testified  for  the  appellee  about  the  contact  of  the  West- 
ern Union  wire  at  the  park,  that  he  was  an  expert  of  several  years  ex- 
perience, and  said  that  the  trolley  wire  was  charged  with  the  current 
of  about  526  volts;  that  the  proper  way  to  cut  off  a  Western  Union 
wire  would  be  to  get  something  to  stand  on — climbing  the  pole  would 
be  safe.  Whether  this  would  be  safe  in  handling  a  live  wire  would 
depend  on  the  weather;  with  a  voltage  of  650  dry  wood  would  do  for 
insulation,  and  would  be  safe. 

McCann,  a  witness  for  the  appellant,  testified  that  he  was  in  the 
service  of  the  appellant  company;  that  he  had  a  conversation  with 
Burton  about  his  injuries  after  they  occurred,  in  which  Burton  told 
him  that  he  went  down  to  clear  the  wire,  climbed  the  pole  for  the 
purpose  of  cutting  the  wire  loose,  put  his  hand  on  the  wire  and  was 
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knocked  off  the  pole;  that  he  thought  the  wire  was  hot  and  went  up 
the  pole  for  protection,  but  that  the  pole  must  have  been  damp. 

In  rebuttal,  Burton  admitted  having  a  conversation  with  McCann 
about  the  accident,  but  said  he  did  not  tell  McCann  that  he  thought 
the  wire  was  hot,  and  that  was  why  he  went  up  the  pole.  He  said: 
"I  told  him  that  a  man  had  just  been  hurt,  and  that  I  had  helped  to 
take  him  up  and  helped  to  carry  him  to  the  hospital,  and  I  thought 
in  case  the  wire  was  hot,  I  thought  I  would  go  up  the  pole  and  that  I 
would  be  out  of  danger.    I  did  tell  him  I  thought  the  wire  was  hot.'' 

Burton  further  testified  that  after  he  had  his  talk  with  Gribble 
(previously  referred  to)  he  went  "straight  down  to  this  wire  21.  Went 
to  Oak  Street  first  to  see  if  any  wire  was  down  there.  He  did  not  see 
any  trouble  there.  The  Western  Union  had  no  wires  on  Oak  Street." 
It  is  proper  to  say  in  this  connection  that  Burton  denied  that  he 
knew  the  wire  was  charged,  or  that  he  had  any  suspicion  of  that  fact 
till  after  he  was  burned.  He  further  testified  that  when  Gribble  spoke 
to  him  about  being  careful  in  handling  the  wire  he  did  not  know  he 
was  referring  to  the  wire  he  was  to  fix  and  which  had  been  reported 
by  Nash.  With  the  exception  of  that  portion  of  McCann's  testimony 
which  is  denied  by  Burton,  all  of  the  evidence  we  have  given  is  undis- 
puted. 

Conclusion  of  Law, — In  the  first  assigned  error  appellant  complains 
of  the  refusal  of  the  court  to  instruct  the  jury  to  return  a  verdict  in 
its  favor.  Other  assignments  in  different  forms  question  the  suffi- 
ciency of  the  evidence  to  sustain  the  judgment  of  the  court.  The  prin- 
cipal question  presented  by  the  facts  is,  does  it  appear  from  the  evi- 
dence that  the  appellee.  Burton,  assumed  the  risk  of  the  danger  inci- 
dent to  handling  the  wire  in  the  manner  he  did,  notwithstanding  its 
charged  condition  may  have  been  the  result  of  the  master's  negli- 
gence? The  jury  has  said  that  he  did  not.  Shall  we  say  that  this 
finding  is  unsupported  by  the  evidence,  or  so  opposed  to  the  great 
weight  of  the  evidence  that  it  should  not  be  permitted  to  stand? 

The  principles  of  law  applicable  to  the  state  of  facts  here  involved 
are  well-settled  and  need  no  discussion.  The  servant  assumes  the  risk 
of  all  dangers  ordinarily  incident  to  his  employment.  He  also  as- 
sumes the  risk  of  those  dangers  resulting  from  the  negligence  of  the 
master  the  existence  of  which  he  knows,  or  would  have  learned  by  the 
exercise  of  that  degree  of  circumspection,  or  attention,  which  a  pru- 
dent man  would  have  used  in  the  particular  employment.  St.  Louis 
&  S.  W.  By.  Co.  V.  Hynson,  101  Texas,  543;  1  Labat  on  Master  and 
Servant,  sees.  257,  270,  271.  If  Burton  knew  the  wire  was  charged 
with  an  unusual  electric  current,  or  if  the  warning  which  he  unde- 
niably received  from  Gribble,  the  manager,  was  sufficient  to  put  an 
ordinarily  prudent  person  in  the  same  employment  upon  notice  that 
it  might  be,  then  this  judgment  should  be  reversed  upon  the  ground 
that  the  risk  was  assumed. 

It  is  true  that  the  appellee,  in  testifying  in  his  own  behalf,  stated 
more  than  once  that  he  did  not  know  the  wire  was  so  charged;  that 
he  had  no  suspicion  of  such  a  condition  or  he  would  have  taken  some 
precaution  to  guard  against  the  danger.    Courts  can  not  probe  a  man's 
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mind  and  tell  what  he  knows,  feels  or  thinks  about  a  particular  mat- 
ter; but  it  does  not  follow  that  they  are  bound,  in  all  cases,  to  accept 
what  he  says  he  knows,  feels  or  thinks,  as  conclusive  upon  such  issues, 
or  as  outweighing  other  evidence,  though  circumstantial  in  its  nature, 
the  potency  of  which  may  be  due  to  the  absence  of  interest  or  bias. 
The  conduct  of  the  witness  at  a  time  when  he  had  no  motive  for  con- 
cealment, and.  the  hostile  facts  which  he  afterwards  admits  to  be  true, 
when  possessing  suflBcient  probative  force  and  pertinency,  are  far  safer 
guides  of  what  may  have  been  in  his  mind  at  the  critical  moment. 
But  it  may  be  true  that  Burton  did  not  know  positively  that  this  par- 
ticular wire  was  charged,  or  at  the  time  he  attempted  to  test  it  he  had 
no  well-founded  suspicion  of  that  fact;  still  this  ignorance  would 
not  protect  him  against  the  assumption  of  the  risk,  if  the  warning  and 
information  which  had  previously  been  communicated  to  him  were 
sufficient  to  create  a  reasonable  apprehension  of  danger  in  the  mind 
of  a  person  of  "ordinary  circumspection  in  the  particular  employ- 
ment.'* The  order  which  he  took  from  the  hook  informed  him  that 
a  wire  was  down  near  the  Texas  &  Pacific  section  house,  and  that  this 
fact  had  been  reported  to  the  office  by  Nash,  the  T.  &  P.  train  dis- 
patcher. The  order  had  not  been  filed  more  than  twenty  minutes  be- 
fore the  appellee  took  it  from  the  hook  and  started  out  on  his  errand 
to  repair  the  wire.  As  he  walked  out  of  the  office  to  the  sidewalk  he 
found  Nash,  the  very  man  who  had  reported  the  trouble,  in  conversa- 
tion with  Gribble,  the  manager.  According  to  his  own  admission, 
Qribble  told  him  that  Nash  had  reported  a  wire  down  at  Oak  Street 
crossing,  and  warned  him  to  be  careful  in  handling  it.  He  said  that 
Qribble  told  him  that  it  was  either  an  electric  wire  or  a  live  wire,  he 
did  not  remember  which.  He  knew  his  company  had  no  wires  at  the 
Oak  Street  crossing,  so  he  says,  but  he  went  there  to  examine  the 
conditions  and  found  no  wire  down.  It  must  have  appeared  to  him 
then  that  there  had  been  a  mistake  by  Gribble  in  the  location  of  the 
trouble.  If  he  at  first  concluded  that  the  wire  Gribble  referred  to  was 
not  the  one  mentioned  in  the  order,  subsequent  events  should  undoubt- 
edly have  removed  that  impression.  The  wire  he  was  to  fix,  and  the 
one  he  was  warned  to  use  caution  in  handling,  was  the  one  which 
''Nash  had  reported  down."  After  finding  no  trouble  at  Oak  Street 
crossing,  he  then  traced  the  line,  as  he  says  to  a  point  about  160 
yards  west  of  the  Oak  Street  crossing  to  the  place  designated  in  the 
order  as  the  location  of  the  trouble.  Assuming  that  Gribble  told  him 
that  the  trouble  was  at  Oak  Street  crossing,  which  is  denied  by  other 
witnesses,  upon  finding  no  wire  down  at  Oak  Street  but  finding  one 
down  so  near  it,  it  must  at  once  have  appeared  to  any  reasonable  per- 
son that  this  was  the  trouble  referred  to  by  Gribble  and  the  danger 
against  which  he  was  warned.  Gribble  says  they  had  but  one  case  of 
trouble  that  day — the  one  Nash  had  reported — and  this  was  the  one 
he  was  warning  Burton  about.  It  is  difficult  to  conceive  how  any 
reasonable  person,  having  Burton's  acquaintance  with  the  situation  of 
the  wires  in  that  locality,  and  under  the  circumstances  attending  the 
conversation  with  Gribble  in  the  presence  of  Nash,  could  have  been 
misled  into  believing  that  there  were  two  cases  of  trouble  instead  of 
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one,  or  that  Gribble  was  referring  to  a  trouble  different  from  that 
mentioned  in  the  order  then  in  appellee's  hands.  Barton's  conduct 
after  arriving  at  the  place  where  the  wire  was  broken  is  strangely  at 
variance  with  what  one  would  do  who  was  ignorant  and  unsuspecting 
of  the  dangerous  condition  of  the  wire,  and  is  strikingly  similar  to 
what  one  who  had  received  a  warning  would  do  under  such  circum- 
stances. Before  he  would  handle  the  wire,  even  for  the  purpose  of 
testing  it,  he  first  traveled  six  blocks  to  ascertain  whether  or  not  there 
was  any  contact  with  either  a  trolley  wire  or  an  electric  light  wire. 
He  knew,  he  says,  that  there  was  no  batteries  between  Texarkana  and 
Ashdown,  the  other  terminus  of  the  wire  he  was  to  repair,  and  deemed 
it  unnecessary,  for  that  reason,  to  pursue  his  investigations  further 
than  the  last  point  where  any  of  the  charged  wires  in  the  city  crossed 
the  Western  Union  wire.  Even  after  returning,  according  to  his  own 
admission,  he  deemed  it  dangerous  to  handle  the  wire  while  standing 
upon  the  ground,  but  as  a  precaution  climbed  a  part  of  the  way  up 
the  pole,  and  while  thus  using  the  pole  as  a  means  of  insulation  he 
tipped  the  wire  with  his  finger  to  ascertain  whether  or  not  it  was 
charged.  It  must  be  borne  in  mind  that  the  injuries  which  he  re- 
ceived occurred,  not  while  he  was  handling  the  wire  for  the  purpose 
of  clipping  it,  nor  by  reason  of  having  apparently  taken  hold  of  it 
without  any  suspicion  of  its  dangerous  condition,  but  while  testing  it 
according  to  a  method  he  had  adopted  for  his  own  convenience,  to  as- 
certain whether  or  not  it  was  charged.  We  think  that  every  move 
he  made  is  entirely  consistent  with  the  theory  that  he  had  been  warned 
as  to  the  condition  of  the  wire,  and  that  he  had  serious  apprehensions 
of  danger  in  handling  it,  if  it  does  not  conclusively  show  that  he  knew 
of  its  actual  condition.  The  more  reasonable  inference  to  be  drawn 
from  the  conduct  of  the  appellee  is  that  he  was  apprehensive  of  dan- 
ger from  handling  the  wire  without  insulation,  and  overlooked  the 
fact  that  the  rain  on  the  preceding  night  had  destroyed  the  noncon- 
ducting properties  of  the  pole,  but,  relying  upon  the  usual  conditions 
of  a  dry  pole,  he  assumed  that  precaution  of  climbing  it  for  protection 
against  current. 

The  testimony  of  the  appellee  as  to  what  he  told  McCann  concern- 
ing his  reason  for  climbing  the  pole  before  testing  the  wire  amounts 
almost  to  an  admission  that  he  knew  the  wire  was  charged,  or  that  it 
was  likely  to  be  so.  He  says:  "I  thought,  in  case  this  wire  was  hot, 
I  thought  I  would  go  up  the  pole  and  that  I  would  be  out  of  dan- 
ger.'^  What  danger  was  he  undertaking  to  avoid?  The  proof  shows 
beyond  question  that  an  ordinary  Western  Union  wire  does  not  carry 
a  dangerous  current  unless  it  comes  in  contact  with  a  heavy  charged 
wire  of  some  other  description.  He  had  made  investigation  to  as- 
certain whether  or  not  there  was  such  a  contact,  and  found  none. 
Whence  came  his  apprehension  of  danger,  if  not  for  the  warning  Qrib- 
ble  had  given  him? 

There  is  another  circumstance  which  points  with  much  force  to 
knowledge  on  the  part  of  appellee.  When  Burke  discovered  the  wire 
earlier  in  the  day,  lying  on  the  ground,  he  says  it  was  showing  the 
presence  of  an  electric  current;  and  again,  after  the  accident,  when 
Pope,  a  lineman  from  the  electric  light  company,  went  with  the  ap- 
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pellee  to  assist  him  in  repairing  the  broken  wire,  it  was  then  showing 
its  charged  condition.  Why  it  should  not  have  made  the  same  mani- 
festations when  the  appellee  was  there  alone  is  attempted  to  be  ex- 
plained by  the  statement  that  it  was  then  lying  upon  a  dry  place  on 
the  ground.  All  of  the  testimony  upon  that  point  shows  that  a  slight 
movement  of  the  wire  till  it  came  in  contact  with  damp  earth,  or 
grass,  would  disclose  its  condition;  and  the  appellee  admits  that  this 
could  have  been  done  by  him  without  trouble,  by  using  a  stick.  How 
the  wire  got  upon  dry  ground  after  it  was  observed  by  Burke  and  be- 
fore the  appellee  reached  it  is  not  explained. 

We  think  the  evidence  is  suflScient  to  justify  us  in  holding  as  a  mat- 
ter of  law  that  the  appellee  assumed  the  risk  of  the  danger  he  en- 
countered in  handling  the  wire  in  the  manner  he  did.  To  say  that  he 
did  not  know  or  suspect  that  the  wire  was  charged  is  not  sufficient  in 
view  of  the  great  array  of  facts  which  contradict  such  assertions  and 
which  show  that  had  he  given  even  slight  attention  to  his  warnings, 
or  taken  a  small  precaution  in  testing  the  wire  to  ascertain  whether 
or  not  it  was  charged,  he  would  have  known  of  its  condition.  The  ap- 
pellee should  not  be  permitted  to  shut  his  eyes  to  what  he  might  have 
seen,  or  to  close  his  ears  to  what  he  might  have  learned,  or  refused 
to  heed  an  admitted  warning,  and  then  say  he  did  not  know  the  wire 
was  charged.  He  was  bound  to  use  his  senses,  and  if  he  failed  it  was 
at  his  peril. 

The  judgment  is  reversed  and  here  rendered  in  favor  of  the  'appel- 
lant. 

ON    MOTION    FOR    REHEARING. 

Among  the  objections  urged  to  the  conclusions  we  reached  in  the 
original  disposition  of  this  case,  is  that  we  erred  in  finding  as  a  fact 
that  Burton,  after  having  made  his  inspection  to  ascertain  whether 
the  broken  wire  was  in  contact  with  any  other  charged  wire,  and  had 
returned  to  the  place  where  the  wire  was  broken,  was  still  afraid  to 
handle  it.  We  think  the  following  statements  made  by  appellee  in  his 
testimony  are  sufficient  to  warrant  our  finding:  "Perhaps  the  reason 
I  climbed  the  pole  was  because  I  was  afraid  to  stand  on  the  ground 
and  handle  the  wire.  I  don^t  know.  As  to  touching  the  wire  after  I 
climbed  the  pole,  that  is  a  precaution  we  most  always  take.  I  did  do 
that.  I  was,  of  course,  uncertain.^'  Again  he  says:  "I  did  not  pre- 
fer to  touch  my  finger  to  it  (meaning  the  wire)  on  the  ground.  I 
would  not  even  risk  my  finger  to  it  on  the  ground.  As  to  whether  I 
was  afraid  of  it — afraid  to  put  my  finger  against  it  on  the  ground,  I 
did  not  do  it.''  This  testimony  had  reference  to  the  state  of  his  mind 
after  he  made  the  inspection  about  which  he  testified.  It  is  also  con- 
tended that  even  if  it  be  held  that  the  evidence  is  sufficient  to  show 
that  Burton  had  been  notified  of  the  real  condition  of  the  wire,  the 
evidence  further  shows  that  he  made  such  an  examination  as  would 
be  required  of  a  person  of  ordinary  prudence  under  the  circumstances, 
and  thereby  became  convinced  that  the  wire  was  not  charged,  and  that 
for  this  reason  he  had  the  right  to  assume  that  the  wire  was  harmless, 
or  that  if^any  danger  had  previously  existed  it  had  been  removed.  We 
do  not  think  this  position  tenable.     If  information  sufficient  to  put  a 
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person  of  ordinary  prudence  on  notice  of  the  charged  condition  of  the 
wire  had  been  given  to  Burton,  then  the  duty  which  the  master  owed 
him  was  thereby  discharged  and  Burton  assumed  the  risk  resulting 
from  any  given  course  of  conduct  which  he  thereafter  voluntarily 
adopted,  either  in  testing  or  handling  the  wire.  In  those  cases  where 
the  obligation  rests  upon  the  master  to  notify  the  servant  of  a  par- 
ticular danger  attending  the  performance  of  his  duty,  if  the  servant 
ascertains  for  himself  the  existence  of  the  danger,  or  is  in  possession 
of  such  facts  as  would  put  a  person  of  ordinary  prudence  in  the  par- 
ticular employment  upon  notice  of  the  presence  of  the  danger,  it  is 
immaterial  from  what  source  the  information  or  notice  comes.  The 
purpose  of  the  legal  requirement  is  to  impart  notice  to  the  servant  to 
the  end  that  he  may  not  encounter  an  unknown  danger,  the  risk  of 
which  under  the  terms  of  his  employment  he  does  not  ordinarily  as- 
sume. 

Again,  it  is  urged  that  we  should  not  indulge  the  inference  that  the 
charged  condition  of  the  wire  was  apparent  to  Burton's  observation  by 
reason  of  the  fact  that  it  was  emitting  sparks  when  first  discovered  by 
Burke  in  the  morning,  and  was  showing  the  same  evidences  of  its 
condition  after  the  accident,  when  Cook,  the  lineman,  went  with  the 
appellee  to  repair  the  break.  Our  attention  is  called  to  testimony  to 
the  effect  that  when  a  charged  wire  is  permitted  to  remain  in  contact 
with  moist  earth  it  will  soon  dry  out  a  place  in  the  dirt  and  cease 
emitting  sparks.  In  this  manner  counsel  for  appellee  accounts  for  the 
fact  that  no  sparks  were  being  emitted  at  the  time  Burton  was  there 
alone.  Accepting  this  as  sufficient  to  explain  the  absence  of  any  sparks 
at  the  time  Burton  alone  was  at  the  wire,  it  establishes  the  presence 
of  another  evidence  of  the  electric  current,  the^  place  dried  out  upon 
the  ground,  which  might  have  been  observable  to  an  experienced  line- 
man examining  a  wire  for  the  presence  of  electricity,  under  circum- 
stances which  seriously  aroused  his  suspicion.  Burton  does  not  say 
that  he  did  not  or  could  not  have  observed  such  a  change  made  upon 
the  ground  at  the  point  of  contact.  The  testimony  of  one  of  appel- 
lee's witnesses  is,  that  to  a  very  small  extent  the  ground  will  show 
a  dry  place  under  such  circumstances. 

We  think  the  record  in  this  case,  taken  as  a  whole,  furnishes  con- 
clusive evidence — most  of  which  is  supplied  by  the  admissions  of  the 
appellee  himself — that  he  was  not  exposed  to  an  unknown  danger  at 
the  time  he  undertook  to  handle  this  wire.  His  conduct  and  admission 
can  not  be  reconciled  with  his  declarations  to  the  effect  that  he  did  not 
know  or  suspect  the  presence  of  an  electric  current. 

In  his  work  on  Master  and  Servant,  volume  1,  section  390,  Mr.  La- 
batt  says:  *T\Tiere  the  evidence  is  conflicting  as  to  the  material  cir- 
cumstances which  are  available  for  the  purpose  of  determining  wheth- 
er the  servant  ought  to  have  known  of  the  risk.  It  is  clear  that  such 
a  conflict  is  presented  where  the  evidence  tending  to  establish  ignorance 
is  that  of  the  injured  servant  himself,  whether  it  merely  has  a  direct 
relation  to  the  physical  conditions  existing  at  or  before  the  time  of  the 
accident  or  amounts  to  a  general  denial  of  his  possession  of  the 
knowledge  which  it  is  sought  to  impute  to  him.  But  it  is  also  clear 
that  if  the  courts  were  always  to  decline  to  interfere  with  the  verdict 
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of  a  jury  in  cases  in  which  the  servant  has  thus  testified  in  his  own 
favor,  their  controling  functions  would,  for  practical  purposes,  be  con- 
fined within  very  Harrow  limits.  There  are,  it  may  be  supposed,  very 
few  trials  in  which  the  servant  does  not  swear  that  the  risk  was  un- 
known to  him.  Due  weight  is  attached  to  this  consideration;  for, 
taking  the  cases  as  they  stand,  it  seems  permissible  to  say  that  such 
a  denial  is  treated  as  being  a  merely  corroborative  element  which  fur- 
nishes an  additional  justification  for  a  conclusion  in  itself  not  un- 
warrantable even  if  that  element  were  abstracted.^'  This  language  is 
peculiarly  applicable  to  the  case  before  us. 

Aside  from  the  denial  of  the  appellee,  we  have  failed  to  find  a  soli- 
tary circumstance — not  even  the  usual  boldness  one  would  ordinarily 
eichibit  where  danger  was  not  suspected — which  tends  to  show  that  he 
Was  ignorant  of  the  real  condition  of  the  wire.  On  the  other  hand, 
there  is  a  strong  array  of  undisputed  and  indisputable  physical  facts 
and  damaging  admissions  which  seem  to  us  to  point  with  unerring 
certaint}'  to  the  contrary  conclusion. 

After  a  careful  review  of  the  facts  contained  in  the  record  we  find 
no  reason  to  alter  our  former  decision  of  this  case.  The  motion  for 
rehearing  is- therefore  overruled. 

Reversed  and  rendered. 


Missouri,  Kansas  &  Texas  Bailway  Company  op  Texas  v.  Sam 

SWARTZ. 

Decided  December  10,  1008;  January  21,  1009. 

1.— Gamiihment — Jndgment — Jnrisdiction — ^Besidenoe — Sitns   of   Debt— Consti- 
tutional Law. 

A  railway  company  operating  in  Texas  and  Missouri  owed  wages  payable 
in  Texas  to  an  employe  resident  there.  A  creditor  of  the  employe  sued  him  in 
Missouri,  obtaining  constructive  service  on  him  in 'Texas  in  accordance  with 
the  Missouri  laws  and  obtaining  personal  service  in  Missouri  on  the  railway 
company  as  garnishee.  The  debt  was  exempt  from  garnishment  by  the  laws 
of  Texas,  but  not,  as  to  a  nonresident,  by  those  of  Missouri;  and,  the  debtor 
making  no  appearance,  the  garnishee  pleaded  his  exemption,  which  was  dis- 
allowed; judgment  was  rendered  for  the  amount  it  admitted  owing,  and  was 
paid  by  the  garnishee.  In  a  suit  for  his  wages  by  the  employe  against  the 
railway  company  in  Texas  it  is  held  that  the  Missouri  court  had  jurisdiction 
to  render  the  judgment  in  garnishment;  that  the  situs  of  the  debt  was  imma- 
terial; and  that  the  courts  of  Texas  were  required  to  give  faith  and  credit 
to  the  Missouri  judgment  by  allowing  defendant  credit  for  the  money  paid  in  its 
discharge. 

8. — Same — Cases  Discnssed. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Sturm,  174  U.  8.,  710;  Harris  v.  Balk,  198 
U.  S.,  216;  Louisville  &  N.  Ry.  Co.  v.  Deer,  200  U.  S.,  176,  discussed  and  fol- 
lowed. Continental  Ins.  Co.  v.  Chase,  89  Texas,  212;  same  case,  33  S.  W., 
602,  distinguished. 

Appeal  from  the  County  Court  of  Grayson  County.    Tried  below  be- 
fore Hon.  J.  W.  Hassell. 

N,  H,  It,  Decker,  for  appellants. — ^THq  suit  and  garnishment  in  favor 
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of  Spencer  Lewis  against  the  defendant  in  garnishment  was  valid  and 
binding,  wherefore  defendant  was  entitled  to  credit  for  $79.90  which 
was  paid  by  defendant  in  satisfaction  of  said  judgment  in  garnishment 
in  Jackson  County,  Missouri.  Rev.  Stats.,  art.  1194,  subheads  23  and 
25,  as  to  proper  venue  of  suits  over  corporations;  1  Black  on  Judg- 
ments, sec.  221. 

A  State  may  by  law  authorize  a  judgment  to  be  rendered  against 
a  party  without  notice,  and  the  judgment  in  favor  of  Lewis  against 
Swartz  on  service  required  by  the  law  of  Missouri  was  valid  without 
notice  to  Swartz,  so  far  as  the  money  in  the  hand  of  the  garnishee 
and  within  the  jurisdiction  of  that  court  in  Missouri  was  concerned. 
Kitchen  v.  Crawford,  13  Texas,  258-517;  Johnston  v.  Templeton,  60 
Texas,  238;  Pennoyer  v.  Neff,  95  U.  S.,  725;  1  Black  on  Judgments, 
sees.  227-28. 

The  State  of  Missouri  had  a  right  to  prescribe  the  mode  of  bringing 
parties  before  its  own  courts  and  the  judgment  rendered  in  the  Mis- 
souri court  was  not  void,  but  was  binding  in  rem  and  as  to  the  wages 
seized  by  garnishment  in  the  hands  of  the  railway  company.  Pen- 
noyer V.  Neff,  95  U.  S.,  725;  1  Black  on  Judgments,  sec.  229;  Story 
on  Conflict  of  Laws,  sec.  549. 

Actual  knowledge  by  a  defendant  of  the  pendency  of  a  suit  against 
him  and  of  the  judgment  rendered  against  him  on  constructive  serv- 
ice affecting  his  property,  is  as  binding  upon  such  a  defendant  as  any 
extra-territorial  service  or  notice  would  be.  Kitchen  v.  Crawford,  13 
Texas,  258-517;  Johnston  v.  Templeton,  60  Texas,  p.  238;  Pennoyer 
V.  Neff,  95  U.  S.,  725 ;  1  Black  on  Judgments,  sec.  263. 

That  a  State  may  control  the  benefits  of  its  exemption  laws  for  its 
own  citizens,  see  Thompson  on  Exeniptions,  sees.  20*and  21;  12  Am. 
and  Eng.  Ency.  of  Law  (2d  ed.),  78,'  79,  84  and  85. 

A  judgment  in  garnishment  rendered  in  another  State  where  serv- 
ice has  been  perfected  in  such  other  State  according  to  its  laws,  and 
where  the  Court  had  jurisdiction  of  the  property  the  rights  to  which 
were  adjudicated  in  and  by  such  judgment,  is  entitled  to  full  faith 
and  credit  in  this  State.  Constitution  of  the  United  States,  art.  4, 
sec.  1;  1  Black  on  Judgments,  sec.  376;  2  Black  on  Judgments,  sec. 
935. 

J.  S.  Kone,  for  appellee. — The  property  of  a  nonresident  must  be 
actually  present  to  be  appropriated.  In  the  case  of  garnishment,  if 
the  debt  due  by  the  garnishee  is  not  payable  at  a  point  within  the 
jurisdiction  of  the  court,  jurisdiction  will  not  be  obtained  by  garnish- 
ment. Harvey  v.  Railway,  52  N.  W.,  905;  Shinn  on  Att.  &  Gar.,  sec. 
628;  Smith  v.  Tabor,  16  Texas  Civ.  App.,  154;  Texarkana  &  Ft.  S. 
Rv.  V.  Gray,  3  Texas  Ct.  Rep.,  377;  Trust  Co.  v.  Railway,  68  Fed., 
685;  Williams  v.  Ingersoll,  89  N.  Y.,  508. 

Appellant,  after  disclosing  the  facts  showing  exemption  of  fund, 
should  have  had  the  defendant  (appellee  in  this  case)  cited  to  the 
end  that  he  should  make  his  own  defense.  Missouri  Pacific  Ry.  Co. 
v.  Whipseker,  77  Texas,  14:  Inglehart  v.  Moore,  21  Texas,  501. 

A  judgment  of  a  sister  State  which  denies  to  nonresidents  the  same 
rights,  privileges  and  immunities  as  are  enjoyed  by  citizens  of  said- 
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State  is  null  and  void,  being  in  conflict  with  the  Constitution  of  the 
United  States  (art.  4,  sec.  2,  par.  1),  and  will  not  be  recognized  by 
the  courts  of  this  State,  whose  citizens  are  denied  said^  rights,  privi- 
leges and  immunities. 

HODGES,  Associate  Justice. — The  appellee,  Swartz,  recovered  a 
judgment  against  the  appellant  in  the  Justice  Court  of  Grayson 
County,  for  the  sum  of  $1)2.35  claimed  to  be  due  for  wages  for  per- 
sonal services  rendered  the  appellant  as  one  of  its  employes.  The  fol- 
lowing is  the  substance  of  the  agreed  statement  of  facts:  The  appel- 
lee, Sam  Swartz,  worked  for  the  appellant  as  a  brakeman  during  the 
month  of  April,  1906,  and  earned  as  wages  the  sum  of  $107.85.  These 
services  were  performed  on  the  appellant^s  line  of  railway  from  Deni- 
8on,  Texas,  north  to  Muskogee,  Oklahoma,  and  from  Denison  south  in 
the  State  of  Texas.  The  wages  were  usually  paid  at  Denison,  Texas, 
and  that  is  where  Swartz  expected  to  receive  them.  During  the  month 
of  April,  1906,  and  before  that  time,  Swartz  was  indebted  to  W.  S. 
Hibbard  in  the  sum  of  $69.20.  Hibbard  transferred  this  debt  to 
Spencer  Lewis,  who  resided  in  Jackson  County,  Missouri.  Sometime 
in  April  Lewis  filed  suit  upon  this  debt  against  the  appellee,  in  a 
court  of  competent  jurisdiction  in  Jackson  County,  Missouri,  and  at 
the  same  time  applied  for  and  obtained  garnishment  process  against 
the  appellant,  who  at  that  time  was  operating  a  line  of  railway 
through  Jackson  County,  Missouri,  and  had  offices  and  agents  in  that 
county.  The  appellant  as  garnishee  answered,  and  in  its  answer  pleaded 
that  the  debt  due  Swartz  was  not  subject  to  garnishment;  that  it  was  due 
for  wages  which  were  exempt  in  Texas.  The  Justice  Court  in  Missouri 
rendered  a  judgment  in  favor  of  Lewis  against  Swartz  for  the  sum  sued 
for  and  costs,  aggregating  $79.90,  and  also  in  favor  of  Lewis  against  the 
appellant  as  garnishee  for  the  same  amount,  holding  that  the  railway 
company  was  liable  in  the  garnishment  proceedings.  Swartz  and  his 
attorney  were  notified  of  the  rendition  of  the  judgment,  and  were 
asked  if  they  desired  the  case  appealed.  They  replied  that  they  did 
not  care  whether  it  was  appealed  or  not.  The  appellant  thereupon, 
in  June,  1906,  paid  off  the  judgment  and  costs. 

Swartz  had  procured  from  the  appellant  three  meal-books  of  the 
value  of  $5  each,  which,  by  agreement  between  him  and  the  appellant, 
were  to  be  deducted  from  his  wages,  together  with  an  additional  fifty 
cents  for  hospital  fees  for  April.  The  appellant  tendered  into  "court 
in  this  suit  $12.45,  which  would  be  the  correct  amount  due  if  it  was 
entitled  to  accredit  for  the  amount  paid  upon  the  judgment  rendered 
in  Missouri.  At  the  time  the  judgment  was  rendered  against  Swartz 
in  Missouri  he  was  a  nonresident  of  that  State  and  was  residing  in 
Texas.  Under  the  laws  of  Missouri  a  nonresident  was  not  entitled  to 
the  benefit  of  the  exemption  in  favor  of  current  wages  for  personal 
services.  Upon  the  foregoing  facts  the  court  rendered  judgment 
against  the  appellant,  from  which  this  appeal  is  prosecuted. 

Under  the  facts  as  shown  by  the  record,  the  appellee  was  not  enti- 
tled to  a  judgment  for  the  sum  paid  by  the  appellant  in  satisfaction 
of  the  Missouri  judgment.  That  judgment  was  valid  and  binding  in 
this  State  against  the  appellee  as  to  the  sum  adjudged  against  the  ap- 
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pellant  as  the  garnishee  in  that  suit.  The  garnishment  was  in  the 
nature  of  proceeding  in  rem^  and  a  judgment  therein  was  binding  on 
a  nonresident  cited  by  publication  or  having  only  constructive  notice 
of  the  original  suit.  For  such  purpose  the  situs  of  the  debt  is  where 
the  debtor  is  or  may  be  found.  Chicago,  E.  &  P.  Ry.  Co.  v.  Sturm, 
174  U.  S.,  710,  43  L.  E.,  1144;  Beriy  v.  Davis,  77  Texas,  191;  Austin 
Nat.  Bank  v.  Bergen,  47  S.  W.,  1037. 

In  the  first  case  above  cited  it  is  held  that  the  right  of  exemption 
is  not  a  part  of  the  contract,  but  affects  only  the  remedy,  and  is  there- 
fore governed  by  the  law  of  the  forum. 

The  judgment  of  the  trial  court  will  be  reformed  as  follows:  Judg- 
ment is  rendered  against  the  .appellant  for  $12.45,  the  amount  ten- 
dered and  paid  into  court  upon  the  trial  below,  and  that  all  costs, 
both  of  this  court  and  the  court  below,  be  taxed  against  the  appellee. 

ON   MOTION   FOR  REHEARING. 

A  further  investigation  of  the  authorities  bearing  upon  the  question 
here  involved  has  thoroughly  convinced  us  of  the  correctness  of  the 
conclusions  at  which  we  arrived  in  the  original  disposition  of  the  case. 
But  in  view  of  the  fact  that  some  of  the  more  important  authorities 
upon  which  that  decision  should  be  made  to  rest  were  omitted,  we 
think  it  proper  to  here  present  them,  as  well  as  to  briefly  discuss  the 
cases  cited  by  the  appellee  in  his  motion  for  a  rehearing.  It  must  be 
borne  in  mind  that  the  issue  raised,  and  upon  the  determination  of 
which  the  disposition  of  the  case  was  made  to  rest,  involved  the  de- 
cision of  a  federal  question;  that  is,  whether  the  County  Court  from 
which  this  appeal  comes  gave  full  faith  and  credit  to  the  judgment  of 
a  court  of  another  State,  as  is  required  by  the  Constitution  of  the 
United  States.  If  the  judgment  rendered  in  the  State  of  Missouri 
against  the  appellant  in  the  garnishment  proceedings  is  valid  in  that 
State,  then  under  the  provisions  of  the  Constitution  referred  to  it  is 
binding  upon  the  courts  of  this  State,  and  full  faith  and  credit 
should  be  given  it.  Fauntleroy  v.  Lum,  210  U.  S.,  230.  The  appellee 
insists  that  it  was  void,  because,  as  he  contends,  the  situs  of  the  debt 
is  in  Texas,  and  was  not  within  the  jurisdiction  of  the  court  rendering 
the  judgment  in  the  garnishment  proceedings.  The  cases  to  which  he 
refers  us  are  not  all  in  point.  The  case  of  the  Continental  Ins.  Co. 
v.  Chase,  33  S.  W.,  602,  appears  to  support  his  contention.  The  Su- 
preme Court,  however,  in  affirming  the  case,  does  not  concur  in  that 
reason  for  holding  the  foreign  judgment  void.  The  same  case  is 
passed  upon  by  the  Supreme  Court  in  89  Texas,  212.  That  court 
holds  that  the  jurisdiction  of  the  foreign  court  in  the  garnishment 
proceedings  against  the  appellant  company  was  not  such  as  to  author- 
ize it  to  render  a  judgment  therein,  for  the  reason  that  suit  had  first 
been  instituted  in  this  State  against  the  insurance  company  and  that 
the  jurisdiction  of  the  court  here  attached  before  suit  was  instituted  in 
the  foreign  State.  The  case  of  Chicago,  B.  I.  &  P.  By.  Co.  v.  Sturm, 
174  U.  S.,  710,  cited  by  us,  is,  we  think,  decisive  of  this  case;  but  if 
it  should  be  claimed  that  it  does  not  fully  determine  the  issue  here 
involved,  we  think  the  case  of  Harris  v.  Balk,  198  U.  S.,  215,  25  Sup. 
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Ct.,  625,  meets  every  objection  and  is  decisive  of  the  very  question 
which  is  here  involved.  The  doctrine  laid  down  in  the  Sturm  case 
is  not  only  there  approved,  but  the  question  omitted  in  that  case  is 
definitely  decided — ^that  is,  as  to  what  effect  the  situs  of  the  debt  has 
in  determining  the  jurisdiction  of  the  court  over  the  garnishee  for  the 
purpose  of  entering  a  judgment  binding  as  against  the  original  debtor. 

In  the  case  of  Harris  v.  Balk,  supra,  the  facts  were  thetfe:  Harris 
owed  Balk  a  sum  of  money,  and  both  were  citizens  of  the  State  of 
North  Carolina.  The  indebtedness  was  not  evidenced  by  any  written 
instrument,  and  there  was  no  place  of  payment  specified.  Subse- 
quently and  before  the  debt  was  paid,  Harris  went  to  Baltimore,  Mary- 
land, for  the  purpose  of  buying  a  stock  of  goods;  and  while  tempo- 
rarily in  that  city  Jacob  Epstein,  a  resident  of  Baltimore  an&  the 
State  of  Maryland,  claimed  to  have  a  debt  against  Balk,  instituted 
suit  against  the  latter,  as  a  nonresident,  and  at  the  same  time  had  a 
process  of  garnishment  issued  and  served  upon  Harris.  Harris  re- 
turned home,  but  subsequently  filed  an  affidavit  admitting  an  indebt- 
edness to  Balk  in  the  sum  of  $187.  Judgment  was  rendered  against 
him  for  that  amount  in  the  garnishment  suit,  which  he  subsequently 
paid.  Afterwards  Balk  sued  Harris  in  the  courts  of  North  Carolina 
for  the  full  amount  of  his  debt.  Harris  pleaded  this  judgment  and 
its  payment  in  bar  of  the  action.  The  courts  of  North  Carolina  held 
that  it  was  not  -a  suflBcient  answer,  that  the  judgment  in  Maryland 
was  void,  and  rendered  judgment  against  Harris.  An  appeal  was  taken 
to  the  Supreme  Court  of  North  Carolina,  where  the  judgment  was  af- 
firmed; from  which  an  appeal  was  taken  to  the  Supreme  Court  of  the 
United  States,  where  a  decision  was  rendered  reversing  the  judgment 
of  the  North  Carolina  courts.  In  deciding  that  case  the  court  says: 
"Attachment  is  the  creature  of  the  local  law;  that  is,  unless  there  is  a 
law  of  the  State  providing  for  and  permitting  the  attachment  it  can 
not  be  levied  there.  If  there  be  a  law  qf  the  State  providing  for  the 
attachment  of  the  debt,  then  if  the  garnishee  be  found  in  that  State, 
and  process  be  personally  served  upon  him  therein,  we  think  the  court 
thereby  acquires  jurisdiction  over  him  and  can  garnishee  the  debt  due 
from  him  to  the  debtor  complained  of,  and  condemn  it,  provided  the 
garnishee  could  himself  be  sued  by  his  creditor  in  that  State.  We  do 
not  see  how  the  question  of  jurisdiction  vel  non  can  properly  be  made 
to  depend  upon  a  so-called  original  situs  of  the  debt  or  upon  the  char- 
acter of  the  stay  of  the  garnishee,  whether  temporary  or  permanent, 
in  the  State  where  the  attachment  is  issued.  Power  over  the  person  of 
the  garnishee  confers  jurisdiction  on  the  courts  of  the  State  where  the 
writ  issues.  If  while  temporarily  there  his  creditor  might  sue  him 
there  and  recover  the  judgment,  then  he  is  liable  to  process  of  gar- 
nishment no  matter  where  the  situs  of  the  debt  was  originally.  We 
do  not  see  the  materiality  of  the  expression  *situs  of  the  debt'  when 
used  in  connection  with  attachment  proceedings.  If  by  the  situs  is 
meant  the  place  of  the  creation  of  the  debt,  that  fact  is  immaterial; 
if  it  be  meant  that  the  obligation  to  pay  the  debt  can  only  be  en- 
forced at  the  situs  thus  fixed,  we  think  it  plainly  untrue.  The  obli- 
gation of  the  debtor  to  pay  his  debt  clings  to  and  accompanies  him 
wherever  he  goes;  he  is  as  much  bound  to  pay  his  debt  in  a  foreign 
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State  when  therein  sued  upon  his  obligation  by  his  creditor  as  he 
was  in  the  State  where  the  debt  was  contracted.  We  speak  of  ordi- 
nary debts,  such  as  the  one  in  his  case.  It  would  be  no  defense  to 
such  suit  for  the  debtor  to  plead  that  he  was  only  in  the  foreign  State 
casually  .or  temporarily;  his  obligation  to  pay  would  be  the  same 
whether  he  was  there  in  that  way  or  with  an  intention  to  remain.  It 
is  nothing  but  the  obligation  to  pay  which  is  garnished  or  attached; 
this  obligation  can  be  enforced  by  the  courts  of  the  foreign  State  after 
personal  service  of  process  therein  just  as  well  as  by  the  courts  of  the 
domicile  of  the  debtor.  If  the  debtor  leaves  the  foreign  State  without 
appearing,  a  judgment  by  default  may  be  entered,  upon  which  execu- 
tion^ might  issue;  or  the  debt  may  be  sued  upon  in  any  other  State 
where  the  debtor  may  be  found.  In  such  case  the  situs  is  unimpor- 
tant.^' 

This  case  is  also  cited  and  followed  in  Louisville  &  N".  Ey.  Co.  v. 
Deer,  200  U.  S.,  176,  26  Sup.  Ct.,  207. 

These  decisions  effectually  overrule  those  of  the  State  courts  in 
which  a  contrary  view  of  this  question  has  been  taken. 

In  as  much  as  an  appeal  from  this  judgment  would  lie  from  this 
court  to  the  Supreme  Court  of  the  United  States  and  not  to  the 
Supreme  Court  of  the  State  of  Texas,  we  deem  it  our  duty,  even 
should  there  be  a  conflict— although  we  have  not  found  any — ^to 
follow  the  federal  decisions. 

The  motion  for  a  rehearing  is  overruled. 

Reformed  and  rendered. 


Galveston,  Habrisburg  &  San  Antonio  Railway  Company  v. 

John  Sullivan. 

Decided  January  23,  1909. 

1. — ^Railway — ^Hegligenoe— Speed  of  Train. 

Where  it  was  the  duty  of  a  brakeman  to  get  on  a  moving  train  at  a  cer- 
tain time  and  place  and  this  was  known  to  the  engineer  and  conductor  in 
charge  of  the  train,  it  was  their  duty  to  run  it  at  a  rate  of  speed  which  would 
enable  such  brakeman  to  get  on  with  reasonable  safety;  and  what  that  rate 
of  speed  was,  and  whether  the  train  was  run  at  it,  were  questions  for  the  jury. 

8. — Contributory  Negligence — ^Boarding  Moving  Train. 

Where  a  brakeman  was  injured  in  attempting  to  board  a  train,  and  it 
appeared  that  it  was  his  duty  to  ^et  on  at  the  time  and  place,  and  the  duty 
of  the  engineer  and  conductor  to  slow  the  train  to  a  rate  of  speed  to  enable 
him  to  get  on  with  reasonable  safety,  he  could  assume  that  this  had  been  done, 
and  in  the  absence  of  knowledge  that  it  had  not,  the  issue  of  contributory  neg- 
ligence in  attempting  to  get  on  when  the  speed  was  greater,  was  for  the  jury. 

3. — Negligence— Speed  of  Train. 

Where  the  railway  company  was  charged  with  negligence  in  running  its 
train  at  an  excessive  rate  of  speed  causing  an  injury  to  an  employe  while  he 
was  attempting  to  board  it  in  discharge  of  his  duty,  and  it  was  alleged  that 
it  was  the  duty  of  the  engineer  and  conductor  in  charge  of  the  train  to  so 
reduce  the  speed  as  would  enable  the  employe  to  get  on  with  reasonable  safety 
to  himself,  testimony  that  it  was  usual  to  run  trains  at  about  six  or  eight 
miles  an  hour  under  such  circumstances,  that  the  train  on  this  occasion  was 
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run  at  a  greater  rate  of  speed  and  that  it  was  excessive  speed  that  caused  the 
injuiy,  authorized  a  finding  of  negligence,  there  being  no  exceptions  to  the 
petition  on  the  ground  of  failure  to  allege  the  rate  of  speed  to  which  the  train 
should  have  been  reducea,  or  what  was  usual  or  customary  under  the  circum- 
stances. 

4. — Cliarge— Abstmse  Words — ^Definition — ^Practice. 

A  charge  will  not  be  held  erroneous  because  of  the  use  therein  of  abstruse 
words  or  phrases  without  explaining  their  meaning,  in  the  absence  of  a  request 
for  a  special  charge  supplying  the  omission. 

5. — Same— Weight  of  Evidence — Comment  on  Facts. 

It  is  error  for  the  trial  judge  in  his  charge  to  comment  on  the  weight  of 
the  evidence,  or  emphasize  any  particular  fact  or  group  of  facts,  or  otherwise 
indicate  to  the  jury  an  opinion  as  to  weight  or  importance  of  any  given  fact 
or  circumstance  in  evidence;  but,  to  invoke  the  rule,  the  party  complaining 
must  point  out  the  particular  in  which  it  has  been  violated. 

6. — Same — ^Eepetition — Special  Charges. 

It  is  not  error  to  refuse  charges  requested  when  the  matters  are  suffi- 
ciently embraced  in  and  covered  by  the  general  charge. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Baker,  Botts,  Parker  &  Oarwood  and  Lane,  Jackson,  Kelly  &  Wol- 
ters,  for  appellant. 

Love  joy  &  Parker,  for  appellee. 

McMEANS,  Associate  Justice. — The  plaintiff,  John  Sullivan, 
brought  this  suit  in  the  District  Court  of  Harris  County,  Texas, 
against  the  defendant,  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company,  for  damages  on  account  of  personal  injuries  alleged  to  have 
been  received  by  him  August  18,  1906,  while  he  was  engaged  as  a 
freight  brakeman  in  the  defendant's  service  at  the  station  or  siding 
of  Manchester,  in  Fort  Bend  County,  Texas.  Plaintiff  alleged:  "That 
on,  to  wit,  the  18th  day  of  August,  A.  D.  1906,  plaintiff  was  in  the 
employ  of  defendant  as  brakeman  on  freight  trains;  that  on  said  date, 
in  the  performance  of  his  duty,  he  was  serving  as  swing  brakeman  on 
a  freight  train  operated  by  defendant  from  Glidden,  in  Colorado 
County,  to  Houston,  in  Harris  County;  that  the  said  train  falling  be- 
hind in  the  time  it  is  required  to  make,  plaintiff  was,  by  the  con- 
ductor and  engineer  in  charge  of  said  train,  sent  forward  from  Rosen- 
berg, in  Fort  Bend  County,  to  Manchester  siding  in  said  county,  for 
the  purpose  of  flagging  or  detaining  at  that  point  a  westbound  freight 
i  train  operated  by  defendant  on  its  said  railway  until  plaintiff's  said 

I  train  could  pass  the  same  at  said  point,  it  being  plaintiff's  duty  when 

his  said  train  arrived  at  that  point  to  take  his  position  on  the  same, 
and  it  being  the  duty  of  the  engineer  and  conductor  in  charge  of  said 
train  to  so  reduce*  the  speed  thereof  as  would  enable  plaintiff  to  get 
upon  the  same  with  reasonable  "safety  to  himself;  that  plaintiff  went 
ahead  and  detained  or  flagged  the  said  train  at  Manchester,  and  upon 
his  •said  train  approaching  the  said  point  he  undertook,  as  was  his 
duty,  to  get  upon  the  same,  but  owing  to  the  high  rate  of  speed  at 
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which  the  same  was  running  he  was  not  able  to  do  so^  and  in  his  ef- 
fort to  get  upon  the  same  he  was  thrown  down  and  his  right  arm  fell 
across  the  rails  and  was  run  over  by  the  wheels  of  the  car  in  the 
train,  and  crushed  and  mangled  so  that  the  same  had  to  be,  and  was, 
thereafter,  on  the  same  day,  amputated  at  a  point  below  the  elbow, 
and  he  was  wounded,  bruised  and  cut  in  the  head  and  right  shoulder 
and  wounded  and  bruised  in  his  right  side.  That  plaintiff  was  thrown 
down,  or  caused  to  fall  and  be  injured,  as  aforesaid,  by  reason  of  the 
carelessness  and  negligence  of  defendant  and  its  said  servants  and 
employes  in  charge  of  the  train,  as  aforesaid,  in  this:  That  the  said 
servants  and  employes,  knowing  that  it  was  plaintiff's  duty  to  get 
upon  said  train,  and  knowing  that  he  would  attempt  so  to  do,  failed 
to  reduce  the  speed  to  a  point  where  it  would  have  been  reasonably 
safe  for  plaintiff  to  undertake  to  get  upon  the  said  train,  but  on  the 
contrary  ran  the  same  at  such  a  great  rate  of  speed  that  it  was  not 
reasonably  safe  for  plaintiff  to  undertake  to  get  upon  the  train,  which 
fact  they  knew,  or  in  the  exercise  of  ordinary  care  would  have  known 
under  the  circumstances;  and  plaintiff  says  that  he  supposed  when  he 
attempted  to  get  upon  said  train  that  the  same  was  running  at  a  rate 
of  speed  which  would  enable  him  to  do  so  with  reasonable  safety,  and 
tliat  he  did  not  realize  the  contrary  until  he  got  hold  of  a  handhold 
upon  one  of  the  oars  in  the  train,  when  it  was  too  late  for  him  to 
save  himself  from  being  thrown  down  and  injured,  as  aforesaid.'^ 

The  defendant  answered  by  general  denial,  and  pleaded  contributory 
negligence,  assumed  risk  and  unavoidable  accident.  Trial  was  had 
before  a  jury  and  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$500,  from  which  judgment  defendant  prosecutes  this  appeal. 

Appellant's  first  assignment  of  error  is  "based  upon  the  action  of  the 
court  in  overruling  appellant's  motion  to  instruct  a  verdict  for  it, 
and  complains  by  its  second  assignment  of  the  refusal  of  the  trial 
court  to  give  its  special  charge  No.  1,  peremptorily  instructing  the 
jury  to  return  a  verdict  in  favor  of  the  defendant. 

Plaintiff  offered  no  evidence  in  support  of  the  allegations  of  his 
petition  except  his  own,  and  the  defendant  did  not  call  any  of  the 
train  crew  as  witnesses  in  its  behalf,  but  rested  its  defense  upon  the 
plaintiff's  testimony  and  a  written  statement  of  plaintiff,  made  about 
ten  days  after  the  injury,  prepared  by  one  of  its  claim  agents,  which 
will  hereafter  be  referred,  to. 

Plaintiff  testified,  in  substance,  that  he  was  in  the  employment  of 
defendant  in  the  capacity  of  freight  brakeman,  and  on  the  occasion 
of  his  injury  was  engaged  on  a  freight  train  running  eastwardly  in 
the  direction  of  Houston.  At  Rosenberg  he  was  directed  by  the  con- 
ductor, Bodkins,  to  go  to  Manchester,  a  siding  some  three  or  four 
miles  eastward,  and  flag  against  train  No.  241,  a  freight  train  headed 
westward,  and  hold  it  until  the  eastbound  reached  there.  That  for 
that  purpose  he  got  on  the  Macaroni  passenger  train  and  told  the  en- 
gineer to  put  him  off  wherever  he  should  see  No.  241 ;  that  the  engi- 
neer put  him  off  at  Manchester  siding,  where  he  found  train  No.  241, 
which  he  held  for  his  own  train;  that  he  had  been  at  Manchester  sid- 
ing from  twenty  or  thirty  minutes  when  he  discovered  his  train. ap- 
proaching; that  it  was  two  or  three  hundred  yards  away;  that  upon 
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seeing  his  train  he  turned  and  walked  toward  a  little  bridge  with  his 
back  to  the  train;  that  there  was  grass  in  between  the  two  tracks^ 
and  he  walked  down  to  a  little  foot-bridge  in  order  to  get  a  good 
foothold;  that  when  he  got  close  to  the  bridge  he  turned  around  and 
held  up  the  flag  he  was  carrying  to  be  taken  by  Bodkins,  at  the  same 
time  giving  the  engineer^  who  was  looking  in  his  direction,  a  slow 
signal;  that  Bodkins  was  standing  in  the  gangway,  and  plaintiff  held 
his  eyes  on  him  to  see  whether  he  would  take  the  flag  out  of  his  hand, 
which  he  did;  that  he  then  turned  sideways,  looking  down  upon  the 
ground,  and  put  himself  in  motion  with  the  train,  and  caught  hold 
with  his  left  hand  of  the  handhold  on  the  fourth,  fifth  or  sixth  car 
from  the  engine;  that  when  the  train  was  approaching  he  was  looking 
directly  at  it,  and  could  not  judge  of  the  speed;  that  a  man  looking  at 
a  train  approaching  can  not  accurately  judge  of  the  speed;  that  when 
he  raised  the  flag  to  be  taken  by  Bodkins  he  had  his  eyes  on  Bodkins 
and  did  not  notice  the  speed,  and  that  after  Bodkins  took  the  flag 
from  his  hand  he  was  then  occupied  with  getting  on  the  train;  that 
the  train  was  not  to  be  stopped  in  order  to  let  him  on,  but  he  was  to 
get  on  while  the  same  was  in  motion,  and  that  it  was  the  duty  of  the 
engineer  and  conductor  to  slow  the  speed  down  to  a  point  where  he 
could  get  on  with  reasonable  safety,  say  to  about  six  or  eight  miles  an 
hour;  that  he  did  not  realize  the  speed  of  the  train  until  he  got  hold 
of  the  handhold,  and  that  it  was  then  too  late  for  him  to  save  him- 
self; that  judging  by  the  way  he  was  thrown  down  the  speed  of  the 
train  must  have  been  something  over  twelve  miles  an  hour;  that  the 
rate  of  speed  usual  to  be  maintained  under  such  circumstances  was 
six  or  eight  miles  an  hour;  that  the  train  was  running  at  a  greater 
rate  of  speed  than  six  or  eight  miles  an  hour ;  that  when  he  took  hold 
of  the  handhold,  for  the  purpose  of  getting  on,  he  considered  the  train 
was  going  six  or  eight  miles  an  hour;  that  his  position  being  swing 
brakeman,  his  proper  place  on  the  train  was  near  the  front  end,  and 
the  place  he  undertook  to  get  on  was  the  proper  one,  under  the  cir- 
cumstances; that  had  he  waited  for  the  caboose  to  come  along  he 
would  have  had  no  assurance  that  the  speed  would  not  be  greater;  that 
it  was  not  expected  of  him  to  wait  for  the  caboose,  and  that  the  noise 
made  by  the  engine  No.  241,  standing  near  him  on  the  siding,  inter- 
fered with  his  hearing  the  noise  made  by  his  train  and  in  that  way 
getting  any  idea  of  the  speed. 

There  is  no  substantial  conflict  between  plaintifl!*s  evidence  and  the 
statement  made  to  the  claim  agent,  except  that  it  appears  in  the  state- 
ment that  plaintiff  said  that  "the  engine  was  shut  off  and  the  train  was 
rolling  along,'^  and  "the  speed  of  the  train  did  not  cause  me  to  fall, 
for  I  had  gotten  on  the  train  many  times  before  when  it  was  going 
that  fast  or  faster,"  and  that  he  attributed  his  falling  to  the  "slope  on 
the  east  side  of  the  bridge,"  whereas,  in  giving  his  evidence  he  stated 
that  he  did  not  remember  that  he  told  the  claim  agent  that  the  en- 
gine was  "shut  off"  when  it  passed  him,  nor  did  he  remember  telling 
the  agent  that  it  was  not  the  speed  of  the  train  but  the  unevenness  of 
the  ground  that  caused  him  to  fall ;  that  it  was  in  fact  the  speed  of  the 
train  that  caused  him  to  fall,  and  that  at  the  time  he  made  the  state- 
ment he  was  sick,  weak  and  dizzy,  and  suffering  pain,  and  did  not 
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know  what  he  did  tell  the  claim  agent;  that  he  did  not  know  whether 
the  statement  that  the  speed  of  the  train  did  not  throw  him  was  true 
or  not,  but  he  did  not  remember  saying  anything  like  that  to  the 
claim  agent.  Both  the  claim  agent  and  notary  before  wlK)m  plaintiff 
made  affidavit  to  the  statement  testified  that  plaintiff,  at  the  time  he 
signed  the  statement,  appeared  to  be  perfectly  rational  and  to  under- 
stand the  statement  when  it  was  read  to  him,  and  the  claim  agent 
further  testified  that  in  writing  tlie  statement  he  wrote  down  nothing 
except  what  the  plaintiff  said  in  answer  to  his  questions,  and  as  nearly 
in  the  language  of  the  plaintiff  as  he  could. 

Plaintiff  further  testified  that  after  he  handed  the  flag  to  con- 
ductor Bodkins  there  was  nothing  in  the  position  occupied  by  him  to 
prevent  him  seeing  the  locomotive  and  cars  passing  him  and  their  rate 
of  speed ;  that  he  supposed  they  had  reduced  the  speed  of  the  train  to 
six  or  eight  miles  per  hour,  and  that  he  did  not  pay  any  attention  to 
the  rate,  but  if  he  had  tried  he  supposed  he  could  have  estimated  the 
rate  while  the  engine  and  the  first  four  or  five  cars  were  passing  him, 
but  relying  upon  the  belief  that  they  were  going  by  at  the  rate  of  six 
or  eight  miles  an  hour,  paid  no  attention  to  the  actual  speed. 

It  being  the  duty  of  plaintiff  at  said  time  and  place  to  get  on  the 
train  while  it  was  in  motion,  and  this  being  known  to  both  the  engi- 
neer and  conductor  in  charge  of  the  train,  it  was  their  duty  to  run 
it  at  a  rate  of  speed  which  would  enable  plaintiff  to  get  on  with  rea- 
sonable safety,  and  what  that  rate  of  speed  was,  and  whether  the  train 
was  run  at  it,  were  peculiarly  questions  for  the  jury.  So  also  was  the 
question  whether  he  was  guilty  of  contributory  negligence*  in  attempt- 
ing to  get  on  the  train  one  for  the  jury  under  all  the  circumstances. 
Plaintiff  stated  that  when  the  train  first  came  in  view  it  was  two  hun- 
dred or  three  hundred  yards  away.  He  stated  that  between  the  two 
tracks  there  was  grass  growing,  and  that  when  he  first  saw  the  train 
he  turned  and  walked  with  his  back  to  the  train  to  a  little  bridge,  for 
the  purpose  of  having  a  better  footing;  that  upon  reaching  the  bridge 
he  turned  and  looked  in  the  direction  of  the  train,  and  at  that  time 
raised  the  flag,  which  was  in  his  hand,  to  be  taken  by  the  conductor, 
who  was  standing  in  the  gangway  of  the  engine,  at  the  same  time 
giving  the  engineer  a  slow  signal;  that  from  that  time  until  the  con- 
ductor took  the  flag  he  had  his  eyes  upon  him,  and  after  he  took  the 
flag  he  then  looked  at  the  ground  and  at  once  threw  himself  in  mo- 
tion with  the  train  for  the  purpose  of  catching  on  to  same,  and  that 
he  did  catch  on  to  about  the  fourth,  fifth  or  sixth  car  from  the  engine, 
but  the  rate  of  speed  was  so  great  he  could  not  get  hold  with  his  right 
hand,  and  was  thrown  down  and  had  his  arm  run  over  and  mashed  off. 

Plaintiff  had  a  right  to  suppose  that  those  in  charge  of  the  train 
would  reduce  the  speed  to  a  point  where  he  could  get  on  with  reason- 
able safety,  as  that  was  their  duty,  and  he  stated  that  he  supposed 
they  had  done  that  when  he  undertook  to  get  on,  and  he  did  not  find 
out  the  contrary  until  it  was  too  late  to  save  himself.  Certainly,  in 
view  of  what  the  plaintiff  had  a  right  to  suppose,  and  the  lack  oif  op- 
portunity to  judge  the  rate  of  speed,  it  can  not  be  said  that  he  was 
guilty  of  contributory  negligence,  or  that  he  assumed  the  risk  of  in- 
jury, as  a  matter  of  law.    From  the  time  that  the  train  first  came  in 
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view  but  a  short  time  elapsed  until  he  undertook  to  get  on^  and  dur- 
ing the  greater  part  of  that  time  plaintiff  was  occupied  with  those 
acts  which  were  necessary  for  him  to  perform  in  order  that  he  might 
get  on  the  train.  Not  only  so^  but  he  distinctly  stated  that  a  person 
looking  at  an  approaching  train  could  not  judge  accurately  as  to  the 
rate  of  speed  it  was  running.  He  further  stated  that  he  belonged  on 
the  head  end,  and  that  it  was  proper  for  him  to  undertake  to  get  on 
the  car  at  the  place  he  did.  It  is  a  significant  fact  that  the  defendant 
did  not  call  any  of  the  train  crew  to  contradict  plaintiff  in  any  of  the 
statements  he  made.  (Texas  &  Pac.  By.  Co.  v.  Murphy,  46  Texas,  360 ; 
Kansas  ft  G.  S.  L.  By.  Co.  v.  Borough,  72  Texas,  111;  Galveston,  H. 
ft  S.  A.  By.  Co.  V.  Smith,  59  Texas,  407;  San  Antonio  &  A.  P.  By. 
Co.  V.  Trigo,  49  Texas  Civ.  App.,  523;  Drake  v.  San  Antonio  ft  A. 
P.  By.  Co.,  99  Texas,  244.) 

Chief  Justice  Boberts,  in  the  Murphy  case,  discusses  at  length  the 
proposition  that  it  is  the  province  of  a  jury  to  determine  negligence 
with  respect  to  rates  of  speed,  and  Chief  Justice  Gaines  used,  in  the 
Dorough  case,  this  language:  ^^The  plaintiff  testified  that  he  did  not 
know  how  fast  the  train  was  running;  that  it  was  diflBcult  to  tell  the 
speed  of  a  moving  train,  but  that  he  thought  at  the  time  he  could 
board  the  train  with  safety;  that  he  could  safely  board  a  train  run- 
ning at  five  miles;  that  he  could  get  on  one  running  at  fifteen,  but 
did  not  think  he  could  if  it  was  running  twenty-five  miles  per  hour. 
Another  witness  testified  the  train  was  running  at  the  rate  of  six  or 
eight  miles  an  hour.  The  company  did  not  call  any  of  the  employes 
who  were  on  the  train  at  the  time  to  prove  the  rate  of  speed  or  any 
other  fact.  In  the  case  of  Texas  ft  P.  By.  Co.  v.  Murphy,  supra,  this 
court  in  its  opinion  quotes  with  approval  this  language :  ^It  was  for  the 
jury  to  say  whether  the  danger  of  boarding  the  train  when  in  motion 
was  so  apparent  as  to  make  it  the  duty  of  the  passenger  to  desist 
from  the  attempt,^  citing  Johnson  v.  Bailroad  Co.,  70  Penn.,  357. 
We  have  not  the  same  power  over  the  verdict  that  the  court  had  be- 
fore whom  the  case  was  tried  below,  and  can  not  say  that  the  conduct 
of  the  plaintiff  in  attempting  to  board  the  train  was  so  manifestly  neg- 
ligent that  the  jury  were  not  warranted  in  finding  to  the  contrary.*^ 

The  fact  that  plaintiff  was  an  employe  and  Dorough  was  a  passen- 
ger can  make  no  difference  in  the  principle  to  be  applied.  But  if 
there  could  be  any  difference,  it  seems  to  us  it  ought  to  be  in  favor  of 
Sullivan,  because  he  rested  upon  a  duty  to  get  on  the  train,  and  it 
was  optional  with  Dorough  whether  he  did  or  not.  The  fact,  too, 
that  plaintiff,  if  he  did  not  undertake  to  get  on,  would  be  separated 
from  his  train  and  left  at  a  siding  were  also  circumstances  to  be  taken 
into  account. 

We  think  that  the  evidence  was  sufficient  for  the  jury  to  find  that 
the  plaintiff's  injuries  proximately  resulted  from  the  negligence  of 
the  defendant's  operatives  in  not  reducing  the  speed  of  the  train  to 
such  a  rate  that  plaintiff  could  safely  board  the  cars,  and  that  plain- 
tiff did  not  assume  the  risk  of  being  iiijured  and  was  not  guilty  of 
contributory  negligence  in  attempting  to  board  the  cars  under  the  cir- 
cumstances.   The  assignments  are  overruled. 

What  we  have  said  above  disposes  also  of  appellant's  fourth,  fifth 


400  Texas  Civil  Appeals  Reports^  Vol.  53.        [January, 

and  sixth  assignments  of  error,  which  are  overruled  without  further 
comment. 

By  its  tliird  assignment  appellant  complains  of  the  action  of  the 
court  in  overruling  the  thirteenth  ground  of  its  motion  for  new  trial, 
which  asserted  that  the  verdict  was  contrary  to  the  overwhelming 
preponderance  of  the  testimony  to  such  extent  as  to  show  manifest  in- 
justice to  defendant,  in  that  there  was  no  testimony  showing  definitely 
the  speed  of  the  train  at  the  time  of  the  injury,  or  that  the  train  was 
being  operated  ait  a  negligent  rate  of  speed,  nor  was  there  any  aver- 
ment in  the  petition  charging  that  the  train  at  that  time  was  being 
operated  by  those  in  charge  of  it  in  a  manner  or  at  a  rate  of  speed 
that  was  contrary  to  the  custom  or  usage  of  defendant,  or  that  there 
was  any  usage  or  custom  with  regard  to  speed,  nor  that  plaintiff  then 
relied  upon  such  usage  or  custom  as  to  speed. 

The  evidence  shows  that  the  train  was  moving  too  rapidly  for  ap- 
pellee to  board  it  with  safety.  While  he  did  not  allege  that  there  was 
a  custom  or  usage  with  regard  to  speed  on  such  occasions,  he  did  al- 
lege that  it  was  "the  duty  of  the  engineer  and  conductor  in  charge  of 
said  train  to  so  reduce  the  speed  thereof  as  would  enable  the  plaintiff 
to  get  on  the  train  with  reasonable  safety  to  himself.^'  The  plaintiff 
testified  that  it  was  usual  to  run  trains  at  about  six  or  eight  miles  an 
hour  under  such  circumstances,  and  that  the  train  on  this  occasion  was 
run  at  a  greater  rate  of  speed,  and  that  it  was  the  excessive  speed  that 
caused  his  injury.  The  petition  was  not  excepted  to  because  it  did 
not  state  the  rate  of  speed  to  which  the  train  should  have  been  reduced 
or  because  it  did  not  allege  that  it  was  usual  or  customary  under  such 
circumstances  to  run  the  same  at  any  particular  rate  of  speed,  and 
there  was  no  objection  to  the  evidence  of  what  was  usual  on  such  occa- 
sions. What  the  rate  of  speed  should  have  been  was,  under  the  plead- 
ings and  proof,  a  question  for  the  jury.    The  assignment  is  overruled. 

The  seventh  assignment  assails  paragraph  seven  of  the  court's  gen- 
eral charge,  which  reads  as  follows:  "You  are  further  instructed  that 
if  you  believe  from  the  evidence  that  the  unevenness  of  the  ground 
over  which  plaintiff  was  moving  at  the  time  he  fell,  if  you  find  he 
did  not  fall  as  alleged  by  him,  was  the  sole  cause  of  his  falling,  you 
will  return  a  verdict  for  defendant;  but  in  this  connection  you  are  in- 
structed that  if  you  believe  the  unevenness  of  the  ground  was  only  a 
contributing  cause  to  the  fall  of  plaintiff,  and  you  believe  that  the  eflS- 
cient  cause  was  the  rate  of  speed  at  which  the  employes  in  charge  of 
the  train  ran  the  same,  then  the  fact  that  the  unevenness  of  the 
ground  may  have  contributed  to  his  fall  would  be  no  bar  to  plaintiff's 
right  to  recover,  if  you  believe  him  entitled  to  recover  under  the  law 
as  submitted  to  you  in  paragraph  V  of  this  charge." 

Under  this  assignment  appellant  advances  this  proposition,  that  it 
is  error  for  the  trial  judge  to  use  an  abstruse  word  or  phrase  in  his 
charge  without  a  clear  and  full  explanation  of  it.  The  abstruse  word 
in  the  charge  is  not  pointed  out  by  appellant.  However,  conceding 
that  the  court  used  such  a  word,  the  appellant,  in  the  absence  of  a  re- 
quested special  instruction  explaining  the  meaning  of  the  word,  is  in 
no  position  to  complain. 

A  second  proposition  under  this  assignment  in  effect  is  that  it  is 
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error  for  the  trial  judge  in  his  charge  to  the  jury  to  comment  on  the 
weight  of  the  evidence,  or  emphasize  any  particular  fact  or  group  of 
facts,  or  otherwise  indicate  to  the  jury  an  opinion  as  to  the  weight 
or  importance  of  any  given  fact  or  circumstance  in  the  evidence. 
This  is  a  correct  statement  of  an  abstract  legal  principle;  but  appel- 
lant has  omitted  to  point  out,  and  we  fail  to  perceive,  in  what  manner 
this  principle  is  violated  by  the  charge  complained  of.  The  assignment 
can  not  be  sustained. 

Appellant's  requested  instructions  numbers  four,  seven  and  nine, 
set  out  in  the  eighth,  tenth  and  eleventh  assignments  of  error,  were 
sufficiently  embraced  in  and  covered  by  the  court's  general  charge,  and 
it  was  not  error  to  refuse  to  give  them  to  the  jury.  The  assignments 
raising  the  points  are  overruled. 

What  we  have  said  in  disposing  of  the  third  assignment  sufficiently 
disposes  of  the  ninth,  which  complains  of  the  refusal  of  the  court  to 
give  the  sixth  special  charge  instructing  the  jury  to  disregard  any 
evidence  as  to  usage  or  custom  in  determining  the  question  of  defend- 
ant's negligence.     The  assignment  is  without  merit  and  is  overruled. 

We  are  of  the  opinion  that  the  record  is  free  of  reversible  errors, 
and  that  the  judgment  should  be  affirmed,  and  it  is  so  orcfered. 

Afftrmid. 
Writ  of  error  refused. 


Chables  E.  Hicks  et  al.  v.  Stewart  &  Templeton. 

Decided  January  23,  1009. 

Iw— Pleading — Supplemental  and  Amended  Petition. 

The  filing  of  an  amended  petition  does  not  supersede  and  render  irrelevant 
a  supplemental  petition  theretofore  filed  in  reply  to  defendant's  answer. 

S.— BiToroe — ^Attorneys'  Pee — ^Estoppel. 

The  fact  tliat  assaults  and  outrages  by  the  husband  upon  the  wife  were 
provoked  by  the  filing  of  a  petition  for  divorce  wherein  the  attorneys  for  the 
wife  charged  the  husband  with  previous  assaults  and  outrages,  would  be  no 
defense  as  an  estoppel  in  a  suit  by  the  attorneys  against  the  husband  and  wife 
for  their  fee  after  the  wife  had  returned  to  her  husband  and  the  suit  for  divorce 
was  dismissed,  in  trie  absence  of  evidence  that  the  attorneys  acted  in  bad  faith 
in  alleging  said  assaults  and  outrages. 

8. — ^Attorneys'  Pee— Good  Paith — ^Evidence. 

Where,  in  a  suit  .by  attorneys  for  their  fee  in  filing  a  suit  for  divorce  in 
behalf  of  the  wife,  the  defendants  alleged  that  the  suit  was  not  authorized 
or  brought  in  good  faith  by  the  attorneys  in  that  the  alleged  grounds  for  di- 
vorce were  not  authorized  by  the  wife,  evidence  as  to  the  statements  of  the 
wife  to  the  attorneys  as  to  the  grounds  for  divorce  were  admissible  in  evidence 
upon  the  issue  of  good  faith,  and  were  not  subject  to  the  objection  that  they 
were  hearsay. 

4.— BiYorce — ^Attorneys'  Pee — ^Liability  of  Hnsband. 

In  order  to  entitle  an  attorney  to  a  fee  for  filing  a  suit  for  divorce  at 
the  instance  of  the  wife  upon  the  ground  of  cruel  treatment  on  the  part  of 
the  husband  it  was  not  necessary  that  the  suit  for  divorce  should  have  been 
necessary  for  the  personal  safety  of  the  wife  and  for  the  preservation  of  her 
property  rights.  It  was  sufficient  that  the  facts  were  probably  true  and  con- 
stituted such  cruelty  as  rendered  their  living  together  any  longer  insupportable. 
-  Vol.  LIII  Civll—26. 
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In  such  case  when  the  suit  is  dismissed  and  the  husband  and  wife  live  together, 
the  husband  is  liable  for  the  fee. 

5.— Sane. 

Where  attorneys  file  suit  for  diyoroe  at  the  instance  of  the  wife  and  base 
their  claim  to  a  fee  for  such  services  upon  quantum  meruit,  after  the  suit 
was  dismissed  by  the  wife  and  the  husband  and  wife  were  again  living  to- 
gether, the  mental  condition  of  the  wife  at  the  time  she  employed  the  attor- 
neys was  irrelevant  and  immaterial.  The  right  to  recover  reasonable  compen- 
sation in  such  case  proceeded  alone  upon  the  ground  that  such  action  was  rea- 
sonably necessary  for  the  protection  of  the  wife.  If  such  was  the  case,  both 
husband  and  wife  were  legally  liable  for  the  reasonable  value  of  the  services 
rendered  regardless  of  the  wife's  mental  condition. 


6. — ^Assignment  of  Error — ^Xntnfflciency. 

An  assignment  of  error  that  the  court  erred  in  overruling  appellant's  mo- 
tion for  new  trial  "because  said  verdict  and  judgment  are  contrary  to  law, 
and  contrary  to  the  evidence,  and  without  evidence  and  law  to  support  the 
same,"  is  too  general  to  require  consideration  on  appeal. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Harris  &  Harris,  for  appellants. 

Tf .  P.  McLean,  Jr,,  and  Stewart  &  Templeton,  for  appellees. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
the  sum  of  twenty-five  hundred  dollars  as  the  reasonable  value  of  ap- 
pellee's eerviees  as  attomeys-at-law  in  a  suit  for  divorce  at  the  in- 
stance of  appellant  Mrs.  Mary  W.  Hicks,  and  for  the  recovery  of  cer- 
tain separate  and  community  property,  against  appellant  Charles  E. 
Hicks,  instituted  on  the  13th  day  of  December,  1905.  The  peti- 
tion filed  upon  that  day  alleged  a  series  of  assaults  and  abuses 
charged  to  have  been  committed  by  Charles  E.  Hicks  upon  his  said 
wife,  Mrs.  Mary  Hicks,  during  the  period  of  several  years  previous 
to  and  up  to  the  date  of  said  13th  day  of  December,  1905,  the  day 
preceding  ihe  alleged  employment  of  appellees  by  Mrs.  Mary  W. 
Hicks.  On  the  15th  day  of  December,  1905,  an  amended  petition 
was  filed,  charging  that  Charles  E.  Hicks  on  that  day,  but  subse- 
quent to  the  filing  of  the  suit,  was  guilty  of  certain  other  outrages 
and  misconduct  and  abuses  toward  his  wife,  which  were  set  up  as 
additional  grounds  for  the  divorce.  Appellees  alleged  in  their  peti- 
tion in  the  present  suit  that  they  had  fully  complied  with  their 
contract  of  employment  by  Mrs.  Hicks;  that  her  cause  of  action  was 
well  founded;  that  they  had  acted  in  good  faith,  etc.,  but  that  for 
some  cause  unknown  to  them  Mrs.  Hicks  abandoned  the  divorce  suit 
and  returned  to  live  with  her  husband,  having  the  suit  dismissed. 
The  performance  of  their  various  services  was  alleged,  which  it  waa 
charged  were  reasonably  worth  the  sum  of  twenty-five  hundred  dollars 
less  two  hundred  dollars  that  had  been  paid  by  Mrs.  Hicks  on  De- 
cember 21,  1905. 

Appellants  filed  their  second  amended  answer  on  December  7,  1906, 
pleading  the  general  denial  and  specially  to  the  effect  that  at  the  time 
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of  employment  Mrs.  Mary  Hicks  was  weak  in  body  and  mind,  in- 
capable of  contracting,  and  that  there  was  no  ground  for  the  divorce. 
It  was  also  specially  pleaded  that  appellees  knew  of  Mrs.  Hicks's 
weakened  condition,  and  so  knowing  induced  their  employment;  that 
Mrs.  Hicks  had  complained  of  her  husband  to  them  solely  on  the 
ground  of  infidelity,  and  specially  instructed  that  no -other  ground  for 
divorce  should  be  charged;  that  she  soon  thereafter  ascertained  that 
her  complaint  in  this  respect  was  entirely  groundless  and  accordingly 
dismissed  the  suit;  that  appellees,  contrary  to  their  instructions,  had 
charged  the  various  assaults  and  outrages  set  up  in  the  petition  and 
amended  petition  for  divorce.  It  was  further  specially  pleaded  that 
if  Charles  E.  Hicks  was  guilty  of  the  wrongful  acts  and  outrages 
charged  in  the  amended  petition  on  December  15th,  they  were  brought 
about  by  the  wrongs  of  appellees  in  wrongfully  bringing  suit  in  viola- 
tion of  the  terms  of  their  employment,  and  hence  should  not  be  per- 
mitted to  prove  such  acts  as  a  probable  cause  for  divorce  and  as  a 
basis  of  plaintiff's  recovery  in  this  suit. 

We  find  nothing  in  this  case  requiring  extended  discussion.  Com- 
plaint is  made  in  the  first  assignment  of  the  action  of  the  court  in 
permitting  appellees  to  read  as  part  of  their  pleadings  to  the  jury 
the  first  supplemental  petition  filed  by  them  in  reply  ix>  appellants' 
answer.  This  f?upplemental  petition  was  duly  filed  subsequent  to  the 
answer  to  which  it  was  a  reply,  and  as  such  constituted  properly  a  part 
of  the  pleadings,  notwithstanding  appellees'  presentation  of  a  subse- 
quent amendment  to  their  original  petition.  Even  if  the  action  com- 
plained of  was  irregular  nothing  in  the  statement  under  this  assign- 
ment indicates  that  the  action  of  the  court  could  have  been  prejudi- 
cial. 

The  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  thir- 
teenth and  fourteenth  assignments  of  error  in  various  forms  present 
substantially  the  same  question.  It  is  insisted  in  support  of  these  as- 
signments that  the  outrages  of  Charles  E.  Hicks,  charged  to  have  been 
committed  on  the  day  the  petition  for  divorce  was  filed  and  set  up  in 
the  amended  petition,  can  not  be  considered  as  a  basis  for  appellees' 
recovery.  The  contention  is  that  the  filing  of  the  original  petition  for 
divorce  was  wrongfully  done  by  appellees ;  that  this  action  provoked  the 
outiageB  complained  of,  and  that  appellees,  therefore  should  be  estop- 
ped from  taking  advantage  of  their  own  wrong.  No  authorities  are 
cited  in  support  of  any  such  contention,  and  we  do  not  think  the  rec- 
ord gives  color  thereto.  Not  a  circumstance  is  referred  to  in  appel- 
lants' statement  under  the  propositions  to  the  assignments  which  in- 
dicates that  appellees  in  filing  either  the  original  or  amended  peti- 
tions acted  in  bad  faith,  and  we  think  it  unnecessary  to  cite  authority 
for  the  proposition  that  if  in  fact  Charles  E.  Hicks,  on  the  day  of 
the  institution  of  the  suit,  committed  the  various  scandalous  and  out- 
rageous things  charged  to  him,  they  could  be  properly  assigned  in  an 
amended  petition  as  grounds  for  divorce,  and  appellant  Charles  E. 
Hicks  can  not  be  heard  in  a  court  of  justice  to  defend  on  the  ground 
that  he  was  provoked  thereto  by  the  filing  of  the  original  petition, 
which  came  to  his  notice  immediately  prior  to  the  conduct  complained 
of.    As  to  the  hearsay  character  of  the  statements  made  by  Mrs.  Hicks 
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to  the  appellees,  referred  to  in  the  thirteenth  and  fourteenth  assign- 
ments, it  is  sufficient  to  say  that  they  were  admissible  on  the  issue 
raised  by  appellants'  plea  of  bad  faith  on  appellees'  part,  and  were  ex- 
pressly limited  by  the  court's  charge  in  favor  of  Charles  E.  Hicks. 

Appellants'  tenth  assignment  is  as  follows:  "The  court  erred  in  not 
giving  in  charge  to  the  jury  defendants'  special  charge  No.  4,  re- 
quested, which  is  as  follows:  Before  plaintiffs  are  entitled  to  recover 
any  amounts  against  defendants  or  either  of  them,  the  plaintiffs  must 
allege  and  prove  by  preponderance  of  the  testimony  in.  this  case  that 
the  services  rendered  to  Mary  W.  Hicks,  if  they  rendered  any,  were  at 
the  time  of  their  alleged  employment,  December  14,  1905,  for  the  nec- 
essary protection  of  the  personal  safety  of  the  said  Mary  W.  Hicks 
and  for  the  preservation  of  her  property  rights,  and  unless  plaintiffs 
have  done  this  you  will  find  for  the  defendant."  If  Mary  W.  Hicks 
acted  in  good  faith  in  bringing  her  suit  against  her  husband,  Charles 
E.  Hicks,  for  a  divorce  and  the  recovery  of  property,  and  if  the 
grounds  alleged  and  set  up  in  her  petition  were  probably  true,  and  if 
appellees  also  acted  in  good  faith,  all  of  which  was  fully  and  distinctly 
submitted  to  the  jury  in  the  court's  charge,  then  both  Mrs.  Hicks  and 
Charles  E.  Hicks  were  liable  to  appellees  for  whatever  the  evidence 
might  show  their  services  were  reasonably  worth.  See  Speer  on  Law 
of  Married  Women,  section  66;  McClelland  v.  McClelland,  37  S.  W., 
359;  Ceccato  v.  Duetschman,  19  Texas  Civ.  App.,  434;  Bord  v. 
Stubbs,  22  Texas  Civ.  App.,  243;  Dodd  v.  Hein,  26  Texas  Civ.  App., 
164.  The  special  charge  referred  to  in  the  tenth  assignment  of  error 
was  therefore  not  the  law  and  the  court  properly  refused  it.  The 
charge  would  have  required  a  finding  that  the  filing  of  the  petition 
for  divorce  was  necessary  for  the  "protection  of  the  personal  safety 
of  the  said  Mary  W.  Hicks  and  for  the  preservation  of  her  property 
rights."  All  that  was  required  was  that  the  facts  alleged  were  prob- 
ably true  and  constituted  such  cruelty  as  rendered  their  living  longer 
together  insupportable. 

The  court's  charge  in  fact  submitted  the  issue  presented  in  appel- 
lants' special  charge  No.  5,  the  rejection  of  which  is  complained  of  in 
the  eleventh  assignment  of  error,  and  their  special  charge  No.  8,  to 
the  rejection  of  which  complaint  is  made  in  the  twelfth  assignment, 
we  think  was  properly  reused  as  presenting  an  immaterial  issue. 
This  charge  was  that,  "If  said  Mary  W.  Hicks  was  in  such  a  state  of 
mind  as  to  render  her  unable  to  know  and  contract  for  herself  and  on 
her  own  account  at  the  time  she  engaged  plaintiffs,  if  she  did  engage 
them,  as  alleged  in  the  pleadings,  then  you  will  find  for  defendants." 
There  was  evidence  tending  to  show  that  shortly  before  and  after  the 
petition  for  divorce  was  filed  Mary  W.  Hicks  was  in  a  highly  excited 
state  of  mind,  rendering  her  possibly  unable  to  contract,  and  the  evi- 
dence therefore  perhaps  raised  the  issue  presented  in  this  charge.  It 
is  to  be  observed,  however,  that  appellees'  action  was  not  founded  upon 
any  contract.  They  sought  merely  to  recover  upon  a  quantum  meruit 
for  the  reasonable  value  of  their  services,  and  if,  as  charged  and  as 
fully  and  fairly  submitted  to  the  jury,  the  grounds  for  petition  were 
probably  true,  that  there  was  reasonable  cause  for  bringing  the  suit, 
and  that  the  same  was  brought  in  good  faith  on  her  part  and  on  ap- 
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pellees'  part^  it  was  authorized,  regardless  of  the  state  of  her  mind. 
To  hold  otherwise  would  be  to  deny  to  persons  mentally  incapable  of 
contracting  the  protection  contemplated  by  the  law.  The  right  to  re- 
cover reasonable  compensation  for  their  services  in  this  case  proceeds 
alone  upon  the  ground  that  such  action  was  reasonably  necessary  in 
the  protection  of  the  wife.  If  so,  both  husband  and  wife  are  legally 
liable  for  the  reasonable  value  of  the  necessities  so  provided,  regardless 
of  the  wife's  mental  condition. 

The  remaining  assignment,  to  the  effect  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial,  "because  said  verdict 
and  judgment  are  contrary  to  law  and  contrary  to  the  evidence  and 
without  evidence  and  law  to  support  the  same,"  is  altogether  too  gen- 
eral under  the  rules  and  numerous  authori'ties  to  require  considera- 
tion. 

Believing,  therefore,  that  all  material  issues  were  fully  and  fairly 
submitted  by  the  court's  charge,  and  that  no  reversible  error  has  been 
pointed  out,  it  is  ordered  that  the  judgment  be  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 


Bebecca  a.  Adams  et  al.  v.  C.  Hamilton. 

Decided  January  23,  1909. 

1. — ^Fraudulent  Conveyanoe — Charge— Burden  of  Proof. 

In  an  action  by  a  creditor  to  set  aside  a  conveyance  of  land  on  the  ground 
that  the  same  was  made  with  intent  to  defraud  creditofs,  charge  of  the  court 
considered,  and  held  not  subject  to  the  objection  that  it  placed  upon  the  de- 
fendant the  burden  of  proving  that  he  was  an  innocent  purchaser  of  the  prop- 
erty in  controversy  for  a  valuable  consideration,  in  order  to  entitle  him  to  a 
verdict. 

8. — Same— Befnsal  to  Answer  Interrogatories. 

In  a  suit  to  set  aside  a  conveyance  of  land  upon  the  ground  that  it  was 
made  to  defraud  creditors,  the  plaintiff  introduced  testimony  that  defendant 
refused  to  answer  certain  interrogatories  propounded  to  him  by  the  plaintiff, 
defendant  statins  at  ttie  time  as  his  reason  for  such  refusal  that  his  attorneys 
has  so  advised  him,  and  that  he  expected  to  be  at  the  trial  and  to  testify.  Held, 
said  evidence  was  not  subject  to  the  objection,  that  it  was  immaterial  and 
irrelevant  to  any  issue  in  the  case  and  calculated  to  prejudice  the  rights  of 
the  defendant.  Defendant  did  appear  and  testify  at  the  trial.  If  his  refusal 
to  answer  the  interrogatories  was  willful,  it  was  relevant  to  prove  that  fact 
as  bearing  upon  his  credibility;  if  his  refusal  was  in  good  faith  on  the  grounds 
assigned  by  him,  the  admission  of  the  testimony  complained  of  was  harmless. 

3.^Trlal — ^Argument. 

Appellant  cannot  complain  of  remarks  of  opposite  counsel  criticising  his 
veracity  and  habits  of  life  when  the  evidence  justified  the  criticisms,  nor  can 
he  complain  when  such  remarks  were  called  for  and  made  in  reply  to  the  argu- 
ment of  his  own  counsel. 


4. — Assignment  of  Error — Bnle  81. 

When  a  statement  under  an  assignment  of  error  contains  no  recital  of 
the  evidence  but  mere  conclusions  of  fact,  and  refers  to  the  entire  statement 
of  facts  to  support  such  conclusions,  it  is  not  entitled  to  a  consideration  be- 
cause not  in  compliance  with  rule  31  for  practice  in  the  Courts  of  Civil  Appeals. 
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5. — ^Frand — ^Proof. 

Fraud  is  always  difficult  of  proof  by  direct  testimony,  and  circumstantial 
evidence  must  necessarily  be  resorted  to.  Evidence  as  to  a  fraudulent  convey- 
ance considered,  and  held  sufficient  to  support  the  verdict  of  the  jury  setting 
aside  the  conveyance.  . 

Appeal  from  the  District  Court  of  Erath  County.     Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

McCarty  &  Solomon  and  Buck  Keith,  for  appellants. 

Martin  &  Oeorge,  for  appellee. 

DUNKLIN,  Associate  Justice. — On  March   9,   1905,  the   Texas 
Central  Eailroad  Company  recovered  judgment  against  Mrs.  Rebecca 

A.  Adams  in  the  sum  of  sixty-two  dollars  and  ninety-four  cents  and 
costs  of  suit.  Under  execution  issued  on  this  judgment  a  lot  situated 
in  the  town  of  Dublin  was  levied  on  and  sold  as  the  property  of  de- 
fendant in  the  judgment,  G.  Hamilton  becoming  the  purchaser.  Prior 
to  this  sale  and  subsequent  to  the  date  of  the  judgment  Mrs.  Adams 
executed  a  deed  purporting  to  convey  the  property  to  her  son,  Harry 

B.  Adams.  This  suit,  was  instituted  by  C.  Hamilton  against  Mrs. 
Adams  and  Harry  B.  Adams,  plaintiff  alleging  that  the  deed  was 
made  by  Mrs.  Adams  without  consideration  for  the  purpose  of  de- 
frauding her  creditors,  which  purpose  was  known  to  Harry  B.  Adams 
at  the  time,  and  praying  that  the  same  be  canceled.  Mrs.  Rebecca  A. 
Adams  filed  a  disclaimer,  but  Harry  B.  Adams  answered  by  pleas  of 
not  guilty  and  general  denial,  and  from  a  judgment  in  favor  of 
plaintiff  in  the  suit*  defendant  Harry  B.  Adams  has  appealed. 

The  judge  of  the  trial  court  in  his  charge  to  the  jury  first  gave  a 
synopsis  of  the  pleadings  of  the  plaintiff  and  defendant.  He  then  in- 
structed the  jury  that  the  burden  of  proof  was  on  the  plaintiff  to  es- 
tablish his  right  to  recover  by  a  preponderance  of  the  evidence,  and 
in  case  he  failed  to  do  so  the  verdict  should  be  for  the  defendant 
Harry  B.  Ad-ams,  and  that  the  jury  were  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  the  testimony. 
The  jury  were  next  told  that  the  deed  in  question  was  suflBcient  to 
pass  and  did  pass  title  to  Harry  B.  Adams,  unless  they  should  find 
that  the  same  should  be  set  aside  under  the  pleadings  and  proof  at- 
tacking its  validity,  which  would  be  thereafter  explained  in  subsequent 
portions  of  the  charge.  Three  subsequent  paragraphs  of  the  charge 
were  as  follows: 

"If  vou  believe  from  the  evidence  that  the  said  Rebecca  A.  Adams 
was  indebted  to  the  Texas  Central  Railroad  Company,  as  alleged  by 
the  plaintiff,  and  that  for  the  purpose  of  defrauding  the  said  Texas 
Central  Railroad  Company  out  of  its  debt  she  conspired  with  her  son, 
the  defendant  Harry  B.  Adams,  to  convey  to  him  the  land  in  contro- 
versy, and  that  so  conspiring  and  agreeing  with  him  and  for  the  pur- 
pose of  defrauding  her  creditors  did  make  to  him  the  said  deed  dated 
May  19,  1905,  given  in  evidence,  and  you  find  and  believe  from  the 
evidence  that  at  the  time  said  deed  was  made  and  executed  that  said 
Harry  B.  Adajns  knew  of  the  purpose  and  intention  of  her,  the  said 
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Bebecca  A.  Adams,  and  that  he  received  the  said  deed  for  the  purpose 
of  assisting  her  to  defraud  her  creditors,  and  you  believe  that  said 
deed  was  without  consideration  and  not  made  in  good  faith,  then  you 
will  find  for  the  plaintiff. 

*'0n  the  other  hand,  if  you  find  and  believe  from  the  evidence  that 
the  said  Bebecca  A.  Adams  executed  said  deed  in  good  faith  for  a 
valuable  consideration,  and  that  said  Harry  B.  Adams  was  an  inno- 
cent purchaser  of  said  land  for  value,  then  you  will  find  for  the  de- 
fendant, Harrv  B.  Adams. 

"Again,  though  you  should  believe  from  the  evidence  that  the  pur- 
pose of  the  said  Bebecca  A.  Adams  in  making  said  deed  was  to  de- 
fraud her  creditors,  still  you  should  find  for  the  defendant  Harry  B. 
Adams,  unless  you  further  find  and  believe  that  the  said  Harry  B. 
Adams  had  notice  of  the  fraudulent  intent  and  purpose  of  the  said 
Bebecca  A.  Adams.^^ 

By  several  assignments  of  error  appellant  contends  that  in  giving 
the  last  two  paragraphs  of  the  charge  there  was  error.  The  basis  of 
this  contention  is  that  it  placed  the  burden  upon  him  to  show  that  he 
was  an  innocent  purchaser  of  the  property  for  a  valuable  consideration 
in  order  to  entitle  him  to  a  version.  These  two  paragraphs  of  the 
charge  merely  presented  the  defenses  aflBrmatively  instead  of  in  a 
negative  form.  The  jury  had  been  previously  told  the  facts  plaintiff 
would  be  required  to  prove  to  entitle  him  to  a  recovery,  and  that  if 
he  failed  to  establish  them  by  a  preponderance  of  the  evidence,  then 
the  verdict  should  be  for  defendant  Harry  B.  Adams;  and  the  charge 
considered  as  a  whole  clearly  and  fairly  presented  all  the  issues  to 
the  jury. 

Over  appellant's  objection  appellee  introduced  in  evidence  deposi- 
tions of  M.  A.  Wallace  and  Geo.  H.  McLerin,  to  the  effect  that  appel- 
lant had  refused  to  answer  certain  interrogatories  propounded  to  him 
by  appellee  and  placed  in  the  hands  of  the  witness  McLerin,  who  was 
the  officer  appointed  to  take  the  depositions  of  appellant,  the  testi- 
mony of  botli  witnesses  being  that  appellant  stated  as  his  reason  for 
refusing  to  answer  the  interrogatories  that  his  attorneys  had  so  ad- 
vised him  and  that  he  expected  to  appear  at  the  trial  and  testify  from 
the  witness  stand.  The  grounds  of  objection  urged  to  the  testimony 
were  that  the  evidence  was  immaterial  and  irrelevant  to  any  issue  in 
the  case  and  calculated  to  prejudice  the  rights  of  appellant.  Appel- 
lant did  appear  and  testify  at  the  trial,  and  if  his  refusal  to  answer 
the  interrogatories  was  willful,  which  seemed  to  be  plaintiff's  theory, 
it  was  relevant  to  prove  that  fact  as  bearing  upon  his  credibility  as  a 
witness,  and  if  his  refusal  was  in  good  faith  on  the  grounds  assigned 
by  him  for  the  refusal,  the  admission  of  the  testimony  complained  of 
could  result  in  no  harm  to  appellant  and  no  error  was  committed  in 
overruling  appellant's  objection  thereto. 

The  basis  of  another  assignment  of  error  were  remarks  of  plaintiff's 
counsel  in  his  closing  argument  to  the  jury,  severely  criticising  ap- 
pellant's veracity  and  habits  of  life,  and  further  to  the  effect  that  the 
railway  company  in  prosecuting  this  suit  waa  actuated  by  no  other 
motive  than  to  collect  the  judgment  owing  by  Mrs.  Adams,  and  if  the 
property  was  recovered  the  company  would  be  willing  to  relinquish 
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it  to  defendants,  if  they  should  afterwards  pay  the  debt.  Appellant's 
counsel  were  not  present  in  court  when  this  argument  was  made  and 
no  bill  of  exceptions  was  reserved,  but  it  was  made  one  of  the  grounds 
of  appellant's  motion  for  a  new  trial.  We  are  unable  to  say  that  the 
personal  criticism  of  appellant  was  not  warranted  by  the  evidence,  and 
the  remainder  of  the  remarks  were  in  reply  to  argument  by  defend- 
ant's counsel,  in  effect,  that  the  railway  company  was  a  rich  corpora- 
tion worth  three  or  four  millions  of  dollars,  was  the  real  plaintiff  in 
the  suit,  and  was  trying  to  defraud  defendants  out  of  property  worth 
twelve  hundred  dollars  for  a  sixty-dollar  judgment,  and  the  assign- 
ment is  overruled. 

Appellant's  eighteenth  assignment  is  that  the  verdict  of  tlie  jury 
is  .unsupported  by  the  evidence.  The  statement  under  this  assign- 
ment contains  no  recital  of  the  evidence  but  conclusions  of  fact,  and 
refers  to  the*  entire  statement  of  facts  to  support  those  conclusions, 
and  is  therefore  not  in  compliance  with  Rule  31  for  practice  in  courts 
of  civil  appeals.  We  have  examined  the  statement  of  facts,  however, 
and  have  concluded  that  there  was  evidence  sufficient  to  support  the 
verdict.  Fraud  is  always  difficult  of  proof  by  direct  testimony,  and 
necessarily  circumstantial  evidence  must  be  resorted  to.  Plaintiff  re- 
lied upon  circumstances  alone  to  make  out  his  case,  but  some  of  these 
were  cogent,  and  it  was  the  province  of  the  jury  to  consider  them  of 
greater  probative  force  than  the  positive  testimony  pf  the  two  defend- 
ants and  other  witnesses  strongly  controverting  the  allegations  of 
fraud  relied  on  in  plaintiff's  petition. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  0.  Jordan  et  al.  v.  George  James  et  al. 

Decided  January  23,  1909. 

1. — Boundary — Conflictlngr  Calls — ^Evidence — Finding  of  Court. 

It  is  the  province  and  prerogative  of  a  court  sitting  without  a  jury  in 
the  trial  of  a  boundary  case,  to  determine  which  of  several  conflicting  calls  is 
the  most  material  and  certain  in  tracing  the  footsteps  of  the  original  sur- 
veyor. In  a  boundary  suit  evidence  considered,  and  held  to  warrant  the  finding 
of* the  trial  court  that  a  call  for  the  southeast  corner  of  a  survey  as  a  begin- 
ning point  was  a  clerical  error;  that  the  southwest  corner  was  intended;  that 
a  calf  for  a  certain  stone  building  was  more  certain  and  material  than  other 
calls  incpnsistent  therewith,  and  in  disregarding  the  calls  in  junior  adjacent 
surveys  and  in  a  deed  executed  at  an  early  day  by  the  original  patentee  to  a 
part  of  the  survey  in  controversy. 

2. — Appeal — Bills  of  Exception — ^Fallure  to  File. 

When  it  appears  that  a  bill  of  exception  to  a  ruling  of  the  trial  court 
was  not  filed  in  the  court  below,  the  bill  should  not  be  considered  on  appeaL 


8. — ^Evidence — Land  Office  Copy — Certifloate  of  Surveyor. 

A  plat  on  file  in  the  Land  Office  had  indorsed  upon  it  a  certificate  by 
the  surveyor  making  the  same  that  the  plat  correctly  represented  the  surveys 
shown  thereon  and  that  there  was  a  conflict  between  two  of  the  surveys,  as 
represented.  Held,  the  certificate  of  the  surveyor  was  properly  excluded  on 
objection  that  it  was  not  shown  that  the  surveyor  had  located  either  of  the 
surveys  shown  by  him  to  be  in  conflict,  or  was  present  when  they  were  made, 
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or  that  he  had  run  out  the  lines  of  said  surveys  and  found  the  objects  called 
for  in  the  field  notes,  or  that  he  was  interested  in  either  survey. 

Appeal  from  the  District  Court  of  Young  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

Arnold  dk  Arnold,  for  appellants. — ^Because  the  Woodruff  survey 
which  is  claimed  by  the  defendants  to  be  an  older  survey  and  to  be  in 
conflict  with  the  plaintiffs^  land  can  not  be  located  on  the  ground  by 
any  natural  objects  whatever,  nor  can  it  be  located,  as  claimed  by  de- 
fendants, by  running  from  contiguous  or  other  surveys,  and  no  evi- 
dence whatever  was  introduced  on  the  trial  of  the  case  below  which 
was  suflBcient  to  show  that  the  Woodruff  survey  could  by  any  known 
means  or  process  be  located  in  the  neighborhood  in  which  its  location 
is  claimed  by  the  defendants,  viz.:  The  Woodruff  survey  has  three 
connections  for  its  beginning  corner,  to  wit,  the  southeast  corner  of 
said  survey.  The  first  of  these  calls  is  from  the  J.  M.  Stiner  league 
survey  a  distance  of  ten  or  twelve  miles  away.  By  locating  the  Wood- 
ruff from  this  call  the  survey  is  located  about  three  miles  from  the 
location  claimed  by  the  defendants.  The  second  call  for  the  begin- 
ning comer  of  the  Woodruff  survey,  to  wit,  its  southeast  corner,  is 
from  the  commissary  building  at  Fort  Belknap,  which  can  be  found 
on  the  ground,  but  the  line  run  as  set  out  in  these  field  notes  reaches 
what  is  claimed  by  the  defendants  to  be  the  southwest  corner  of  the 
Woodruff  survey  and  not  the  southeast  corner,  as  specified  in  the  field 
notes..  The  third  of  these  connecting  calls  is  from  the  J.  W.  Throck- 
morton survey  some  five  or  six  miles  away,  and  will  place  the  land  at 
least  two  miles  from  the  location  claimed  by  the  defendants.  There 
are  no  evidences  on  the  ground  attesting  its  original  location,  nor  does 
the  Woodruff  call  for  any  contiguous  surveys.  Plaintiff  therefore 
charges  that  the  court  erred  in  holding  that  any  of  these  beginning 
calls  were  locative  or  that  they  were  sufficient  from  which  the  begin- 
ning comer  could  be  located.  The  court  also  erred  in  holding  that 
the  second  call  in  the  field  notes,  where  the  line  run  from  the  old  com- 
missary department  to  the  southeast  corner  of  the  survey,  was  a  mis- 
take, insofar  as  it  called  for  the  southeast  corner  of  the  survey  in  lieu 
of  the  southwest  comer.  Phillips  v.  Ayres,  45  Texas,  601;  IJrquhart 
V.  Burleson,  6  Texas,  502;  Jones  v.  Andrews,  62  Texas,  660;  Welder 
V.  Carroll,  29  Texas,  329. 

The  court  below  also  erred  in  holding  that  the  fifty-acre  town  plot 
as  deeded  to  Young  County  by  the  owner  of  the  Woodruff  survey  in 
November,  1856,  the  remains  of  the  said  town  now  being  on  the 
ground,  was  insufficient  to  show  the  true  location  of  the  Woodruff  sur- 
vey as  the  owner  and  the  locator  regarded  it  at  the  time.  Said  town 
plot  calling  to  begin  at  a  stake  435.5  vrs.  north  and  248  vrs.  east 
from  the  southwest  corner  of  the  Woodruff  survey,  and  said  town  plot 
being  now  identified  on  the  ground  by  the  old  houses.  Stroud  v. 
Springfield,  28  Texas,  649;  Linney  v.  Wood,  66  Texas,  30;  Whitman 
V.  Hajnvood,  77  Texas,  557;  Evans  v.  Hurt,  34  Texas,  111;  Bussell  v. 
Hunnicutt,  70  Texas,  660;  Hurt  v.  Evans,  49  Texas,  311. 

The  court  erred  in  sustaining  the  objection  of  the  defendants  and 


410  Texas  Civil  Appeals  Reports^  Vol.  53.         [January, 

in  excluding  from  the  testimony  the  certified  copy  of  the  plat  from  the 
Land  Ofece  showing  the  plat  of  Fort  Belknap  and  the  town  of  Bel- 
knap as  located  on  the  Woodruff  survey  by  its  owner,  together  with 
the  certificate  of  James  H.  Swindell,  deputy  district  surveyor  of  the 
Young  Land  District,  endorsed  on  the  same,  dated  April  22,  1857, 
showing  a  conflict  between  the  A.  White  survey,  which  can  now  be 
located  on  the  ground,  and  the  Woodruff  survey;  this  instrument  be- 
ing admissible  as  the  declaration  of  a  surveyor  who  is  now  dead,  and 
as  a  circumstance  occurring  a  short  time  after  the  location  of  the 
Woodruff  survey  showing  conclusively  where  its  location  was  regarded 
by  those  early  pioneers  who  were  at  that  time  in  a  position  to  know 
these  facts.  Bevised  Statutes  (SayW,  vol.  1),  art.  2308;  Stroud  v. 
Springfield,  28  Texas,  665;  Russell  v.  Hunnicutt,  70  Texas,  659; 
Evans  v.  Hurt,  34  Texas,  111. 

C  W.  Johnson  and  Jno.  C.  Kay,  for  appellees. — The  call  in  the 
patent  of  the  Woodruff  survey,  for  the  stone  commissary  building  at 
Fort  Belknap,  is  the  nearest,  and  from  that  call  the  survey  can  be  lo- 
cated with  absolute  certainty  by  course  and  distance,  and  the  call  can 
not  be  disregarded.  Booth  v.  Strippleman,  26  Texas,  440;  Booth  v. 
Upshur,  26  Texas,  64;  Hubert  v.  Bartlett,  9  Texas,  103-4;  Stafford  v. 
King,  30  Texas,  271;  Phillips  v.  Ayres,  45  Texas,  607;  Smith  v. 
Jarvis,  47  Texas  Civ.  App.,  185;  Thatcher  v.  Matthews,  101  Texas, 
122. 

When  the  natural  or  artificial  monuments  of  a  survey  can  not  be 
identified  on  the  ground,  the  survey  must  be  constructed  by  course 
and  distance  from  its  own  connections  as  called  for  in  the  patent 
Rati  iff  V.  Burleson,  7  Texas  Civ.  App.,  621;  Thompson  v.  Langdon, 
87  Texas,  254;  Booth  v.  Strippleman,  26  Texas,  440. 

The  Woodruff  survey  can  be  established  by  course  and  distance 
from  its  nearby,  well-identified  connection,  free  from  doubt,  and  the 
stone  commissary  connection  can  not  be  displaced  by  reputation,  tra- 
dition, or  calls  of  subsequent  surveys  tending  to  conflict  with  the  patent. 
Thompson  v.  Langdon,  87  Texas,  254,  259;  Ratliff  v.  Burleson,  7 
Texas  Civ.  App.,  621. 

DUNKLIN,  Associate  Justice. — This  suit  was  instituted  May  16, 
1907,  in  the  District  Court  of  Young  County,  by  appellants,  J.  0. 
Jordan  and  S.  L.  Jordan,  against  appellees  to  set  asiae  a  judgment 
theretofore  rendered  by  the  same  court  at  its  September  term,  1906, 
in  favor  of  some  of  the  appellees  against  appellants,  for  a  tract  of  land 
then  and  now  claimed  by  appellants  as  a  part  of  Texas  Emigration 
&  Land  Co.  survey  No.  361,  but  which  was  then  and  is  now  claimed 
by  said  appellees  as  a  part  of  the  R.  W.  Woodruff  survey.  Prior  to 
the  institution  of  that  suit  appellants  had  purchased  survey  Ko.  361 
from  their  father,  V.  R.  Jordan,  and  their  deed  was  duly  filed  and  re- 
corded on  the  day  of  the  purchase.  In  plaintiffs'  petition  in  that 
suit  appellants  and  their  father  were  named  as  defendants,  and  an- 
swer was  filed  and  a  defense  made  for  and  in  the  name  of  all  of  them 
by  attorney  employed  by  the  father,  V.  R.  Jordan,  to  perform  that 
service,  the  attorney  in  good  faith  believing  that  the  employment  and 
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the  service  rendered  in  obedience  thereto  were  with  the  knowledge  and 
consent  and  by  the  authority  of  appellants.  However,  appellants  were 
not  served  with  citation  in  that  suit,  and  in  their  petition  filed  in 
the  present  suit  they  alleged,  and  testified  in  support  of  the  allegatioh, 
that  they  had  no  notice  that  they  were  parties  to  the  suit  during  its 
pendency  and  were  not  apprised  of  that  fact  until  April  15,  1907,  long 
after  adjournment  of  the  term  of  court  during  which  the  judgment 
was  rendered;  that  they  had  neither  employed  nor  authorized  the  em- 
ployment of  counsel  to  represent  them  in  the  suit,  and  that  they  were 
in  actual  possession  of  said  land,  preparing  to  plant  a  crop  thereon  at 
the  time  the  suit  was  filed.  They  further  alleged  that  they  had  a 
good  and  valid  defense  to  said  suit,  in  that  they  owned  a  valid  title 
to  the  land  claimed  by  them,  and  they  prayed  that  the  suit  be  re- 
opened for  the  purpose  of  allowing  them  a  hearing  therein. 

Appellees^  general  and  special  exceptions  to  the  petition  having  been 
overruled  by  the  court,  they  answered  by  general  denial  and  plea  of 
not  guilty.  The  case  was  tried  without  a  jury  and  judgment  was 
rendered  in  favor  of  defendants,  the  decree  containing  the  following 
recitals,  to  wit:  "And  the  court,  after  hearing  and ' considering  the 
pleadings,  finds  that  the  petitioners  are  not  entitled  to  recover  on 
their  petition  for  review,  and  that  the  original  judgment  was  for  the 
right  parties,  and  that  these  petitioners  did  not  have  title  to  the  land 
and  ought  not  to  recover,  and  that  the  bill  for  review  is  without 
equity  on  the  merits,  and  that  the  petitioners  have  failed  to  show  that 
they  had  a  meritorious  defense  to  the  original  suit  and  could  not  have 
recovered  in  that  suit  and  can  not  recover  here.  And  on  the  title  and 
.  boundary  involved  in  the  original  suit  and  set  up  in  this  petition  for 
review,  the  court  finds  that  the  B.  W.  Woodruff  is  the  oldest  survey 
in  the  neighborhood  and  that  all  its  adjoining  surveys  are  junior. 
And  the  court  further  finds  that  the  WoodruflE  survev  can  be  located 
only  by  its  calls  from  the  old  Stone  Commissary  Building  at  Belknap, 
and  that  its  other  calls  are  general,  descriptive  and  unreliable.  The 
W.  H.  James  survey  is  confirmed  as  located  in  the  original  judgment. 
The  T.  E.  &  Li.  Co.  survey  No.  361  is  junior  to  the  Woodruff  and 
must  yield.  It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  plaintiffs  and  petitioners  for  this  review  take  ilothing 
by  this  suit,  and  the  original  judgment  of  this  court  as  rendered  on 
the  22d  day  of  September,  1906,  is  in  all  things  undisturbed,  and  the 
petitioner's  bill  for  review  is  denied."  From  that  judgment  this  ap- 
peal is  prosecuted. 

It  was  agreed  by  the  parties  upon  the  trial  that  appellants  were  the 
owners  of  the-  Texas  Emigration  &  Land  Co.  survey  No.  361,  and  that 
appellees  owned  the  Woodruff  survey  and  the  Geo.  James  preemption, 
thus  leaving  the  true  location  of  the  east  boundary  of  the  Woodruff 
survey,  which  is  the  older  survey,  the  controlling  issue  to  be  deter- 
mined. The  Woodruff  survey  was  located  March  1,  1853,  and  pat- 
ented to  E.  F.  Abbott,  assignee,  April  14,  1856.  Survey  361  lies  east 
of  it,  and  was  located  June  11,  1853,  but  its  field  notes  do  not  call 
for  the  Woodruff  survey.  The  field  notes  of  the  Woodruff  survey  are 
as  follows:  "Beginning  at  a  stone  mound,  the  S.  E.  cor.  of  a  320- 
acre  survey  in  the  name  of  E.  F.  Abbott,  assignee  of  E.  W.  Woodruff, 
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which  stone  mound  is  connected  with  a  third  of  a  league  survey  in 
the  name  of  J.  M.  Stiner,  by  line  running  S.  71  E.  3,900  vrs.;  thence 
S.  30  E.  1,480  vrs.,  thence  S.  4  W.  14,640  vrs.  to  the  upper  or  N.  E. 
corner  thereof  on  the  west  bank  of  the  Brazos  river,  and  is  connected 
with  a  stone  building  used  and  occupied  as  store-house  and  commis- 
sary at  Fort  Belknap  by  line  running  N.  28  W.  1,190  vrs.  to  the 
south  end  thereof,  and  is  also  connected  with  the  most  easterly  survey 
of  320  acres  of  land  made  for  J.  W.  Throckmorton,  on  the  salt  fork 
of  the  Brazos,  by  line  running  due  north  1,425.60  vrs.,  thence  west 
950.4  vrs.,  thence  N.  64  W.  142.62  vrs.,  thence  S.  38  W.  586.76  vrs., 
thence  N.  6  E.  475.2  vrs.,  thence  N.  16  E.  784.6  vrs.,  thence  N.  4 
E.  403.92  vrs.,  thence  N.  32  W.  445.97  vrs.,  thence  N.  13  W.  171.78 
vrs.,  thence  N.  9  W.  855.36  vrs.,  thence  N.  29  W.  230.47  vrs.,  thence 
K  49  W.  267.53  vrs.,  thence  N.  60  W.  380.16  vrs.,  thence  S.  87  W. 
356.40  vrs.,  thence  S.  79  W.  151  \t8.,  thence  S.  60  W.  863  vrs.,  with 
the  bank  of  the  river,  to  the  S.  E.  comer  thereof,  and  running  due 
north  1,900.80  vrs.  to  a  stake,  thence  E.  950.40  vrs.  to  a  stake,  thence 
S.  1,900.80  vrs.  to  a  stake,  thence  W.  950.40  vrs.  to  the  beginning." 
To  follow  the  calls  for  the  Stiner  survey  in  the  foregoing  field  notes, 
the  beginning  comer  of  the  Woodruff  would  be  placed  more  than  two 
miles  northeast  of  the  location  claimed  for  it  by  defendants,  and  fol- 
lowing the  courses  and  distance  from  the  Throckmorton  given  in  the 
field  notes  to  locate  the  beginning  point  of  the  Woodruff,  the  north- 
east corner  of  the  latter  survey  would  be  fixed  about  one  mile  north- 
west of  its  location  as  claimed  by  appellees.  The  calls  for  courses  in 
the  field  notes  are  conflicting,  and  to  render  them  effective  from  any 
standpoint  it  is  necessary  to  assume,  as  did  the  trial  court,  that  the 
designation  of  the  beginning  point  as  the  southeast  corner  of  that  sur- 
vey was  a  clerical  error,  and  that  all  other  calls  show  that  the  south- 
west corner  was  in  fact  the  beginning  corner.  The  location  of  the 
commissary  at  Fort  Belknap  is  now  shown  on  the  ground,  and  follow- 
ing the  field  notes  of  the  Woodruff  survey  with  this  as  the  guide  to  fix 
its  southwest  corner,  and  assuming  that  in  the  field  notes  the  call  for 
the  southeast  corner  was  intended  te  refer  to  the  southwest  comer, 
then  the  land  claimed  by  appellants  is  shown  to  be  in  the  Woodruff 
survev." 

Appellants  contend  that  the  calls  given  in  the  field  notes  now  under 
discussion  are  descriptive  and  not  locative,  and  that  they  are  so  un- 
certain and  so  repugnant  to  each  other  as  to  render  the  grant  void. 
They  further  contend  that  if  the  grant  is  not  void  for  uncertainty  in 
the  field  notes,  then  on  account  of  the  conflicting  calls  for  the  begin- 
ning corner,  the  true  location  of  the  survey  should  be  determined  by 
the  calls  in  the  field  notes  of  junior  surveys  on  the  north,  south  and 
west  of  the  Woodruff,  the  one  on  the  north  and  the  one  on  the  south 
being  in  the  name  of  Peter  Dowd,  located  respectively  in  1859  and 
1858,  calling  for  the  Woodmff,  the  ones  on  the  west  being  in  the 
names  of  A.  White  and  Sally  Ann  Wash,  located  about  the  year  1858, 
and,  further,  by  the  calls  in  the  field  notes  of  fifty  acres  deeded  to 
Young  County  out  of  the  Woodruff  survey  by  E.  P.  Abbott,  patentee, 
in  the  year  1856.  These  contiguous  surveys  and  the  fifty-acre  tract 
above  mentioned  can  be  now  located  by  natural  objects  on  the  ground. 
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and  gnided  by  those  descriptioDs  the  location  of  the  Woodruff  would 
be  in  conflict  with  the  White  and  Wash  surveys.  The  old  commis- 
sary building  called  for  in  the  field  notes  was  nearest  the  beginning 
pointy  and  it  was  the  prerogative  of  the  court  in  passing  upon  the 
facts  without  a  jury  to  find  that  the  call  for  this  ola  commissary  was 
more  material  and  certain  than  the  calls  for  the  Stiner  and  Throck- 
morton surveys,  that  it  was  entitled  to  greater  weight  in  tracing  the 
footsteps  of  the  surveyor  who  located  the  Woodruff  than  the  calls 
given  by  other  surveyors  in  their  field  notes  of  surveys  west,  north  and 
south  of  the  Woodruff  made  subsequently  to  the  survey  of  the  Wood- 
ruff, and  also  of  greater  weight  than  the  field  notes  of  the  fifty-acre 
tract  deeded  to  Young  County  by  E.  F.  Abbott,  patentee  of  the  Wood- 
ruff. We  therefore  overrule  appellants^  contention  that  in  such  finding 
the  court  erred.     (Jones  v.  Andrews,  62  Texas,  652.) 

Appellants  offered  in  evidence  a  certified  copy  of  a  plat  and  certifi- 
cate thereto  from  the  General  Land  0£5ce.  This  was  a  plat  of  the 
B.  W.  Woodruff,  S.  A.  Wash  and  the  A.  White  surveys,  and  showed  a 
conflict  of  ninety-one  varas  betweeii  the  Woodruff  and  White  surveys; 
also  showed  location  of  Fort  Belknap  and  the  town  of  Belknap.  En- 
dorsed on  this  plat  was  the  following  certificate:  "State  of  Texas, 
county  and  district  of  Young.  I,  James  H.  Swindell,  deputy  surveyor 
for  the  Young  Land  District,  do  hereby  certify  that  the  foregoing 
plat  of  surveys  is  correctly  represented.  That  there  is  a  conflict  of  91 
varas  between  the  Woodruff  and  the  White  surveys  as  above  repre- 
sented. Witness  my  hand  this,  the  22d  day  of  April,  1867.  James 
H.  Swindell,  deputy  district  surveyor.  Young  Land  District,  to  the 
Commissioner  of  the  General  Land  Office.'*  The  said  James  H.  Swin- 
dell is  now  dead.  To  the  introduction  of  this  plat  appellees  objected, 
because  the  same  was  made  without  authority  of  the  owner  of  the 
land,  and  after  the  issuance  of  the  patent,  and  did  not  tend  to  show 
the  location  of  the  land  certificate  at  the  time  of  its  location;  because, 
further,  the  same  was  hearsay  and  merely  a  declaration  of  opinion  by 
Swindell,  unsupported  by  any  evidence  and  not  founded  upon  any  es- 
tablished fact.  The  objection  was  sustained  by  the  court  and  the  cor- 
rectness of  that  ruling  appellants  challenge  by  their  fourth  assignment 
of  error.  It  does  not  appear  that  the  bill  of  exception  to  the  ruling 
of  the  court  here  complained  of  was  filed  by  the  clerk  of  the  District 
Court,  and  we  are  therefore  of  the  opinion  that  we  are  not  authorized 
to  consider  this  assignment.  However,  some  of  the  members  of  this 
court  are  of  opinion  that  there  was  no  error  in  the  exclusion  of  the 
certificate  in  view  of  the  fact  that  it  was  not  shown  that  Swindell  had 
located  either  of  the  surveys  thus  shown  by  him  to  be  in  conflict,  or 
was  present  when  they  were  made,  or  that  he  had  run  out  the  lines 
of  the  two  surveys  and  found  on  the  ground  objects  called  for  in  the 
field  notes,  or  that  he  was  in  any  manner  interested  in  either  survey. 
(Russell  V.  Hunnicutt,  70  Texas,  657.) 

The  judgment  of  the  trial  court  is  affirmed. 
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William  Cameron  &  Company  (Inc.)  v.  J.  J.  Blackwell  bt  al. 

Decided  January  23,  1909. 

1. — ^Limitation — Ten  Tears  Statute — Title. 

Peaceable,  continuous  and  adverse  possession  of  land  for  a  period  of  ten 
years,  by  force  of  art.  3347,  Rev.  Stats.,  gives  full  title  to  such  land,  precluding 
all  claims. 

2. — Same — ^Possession — ^Principal  and  Agent — Tenants. 

Where  an  agent  whose  authority  is  merely  to  control  and  lease  land  for 
the  benefit  of  the  owner,  leases  the  same  to  tenants  who  take  and  hold  actual 
possession  thereof,  the  possession  of  the  tenants  is  that  of  the  owner  and  not 
of  the  agent. 

3. — Same — ^Possession  of  Land — ^Declarations  of  Agent. 

The  declarations  of  an  agent,  whose  authority  is  limited  to  the  control 
and  leasing  of  the  principal's  land,  as  to  the  boundaries  of  the  land  and  the 
character  and  extent  of  the  principal's  possession,  cannot  affect  the  running 
of  the  statute  of  limitation  in  favor  of  tlie  principal  who  is  in  actual  posses- 
sion of  the  land  in  controversy  by  said  tenants. 

4. — ^Principal  and  Agent — ^Apparent  Authority. 

Apparent  authority  is  that  authority  which  an  agent  appears  to  have 
from  that  which  he  actually  does  have,  and  not  from  which  he  may  pretend 
to  have,  or  from  his  actions  on  occasions  which  are  unknown  to  and  unrati- 
fied by  his  principal. 


5. — Same — Authority — ^Presumption  of  Knowledge. 

One  dealing  with  an  agent  is  bound  to  a  knowledge  of  the  agent's  author- 
ity, and  only  such  authority  may  be  implied  as  is  reasonably  necessary  and 
proper  to  carry  into  effect  the  main  power  conferred. 

6. — ^Agency — Inconsistent  Duties. 

A  person  will  not  be  permitted  to  take  upon  himself  the  character  of  an 
agent  where,  on  account  of  his  relation  to  others  or  on  account  of  his  own 
personal  interest,  he  would  be  compelled  to  assume  incompatible  and  incon- 
sistent duties  and  obligations. 

7. — Same. 

Where  an  agent  represented  the  different  owners  of  adjoining  surveys  his 
acts  and  declarations  as  to  the  boundary  between  the  surveys  and  as  to  the 
character  and  extent  of  the  holding  and  possession  of  one  of  the  owners  would  not 
be  binding  upon  such  owner,  and  a  party  dealing  with  said  agent  with  a  knowl- 
edge of  the  agent's  attitude  becomes  a  party  to  the  wrong  and  cannot  be  bene- 
fited thereby. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Sleeper,  Boynton  &  Kendall  and  Lee  Riddle,  for  appellant. — The 
court  erred  in  its  conclusions  of  fact  in  finding  that  J.  N.  Groesbeeck, 
Jr.,  and  the  firm  of  Groesbeeck  &  McClellan  were  in  control  and  pos- 
session of  the  land  in  controversy  during  the  particular  years  under 
which  plaintiff  seeks  to  make  out  title  under  the  ten  years  statute  of 
limitation,  for  the  reason  that  there  is  no  evidence  to  sustain  such 
finding.    Bowles  v.  Brice,  66  Texas,  724. 

An  agent  to  lease  land  and  collect  rent,  held  in  adverse  possession 
by  his  principal,  can  not  affect  or  destroy  the  adverse  possession  of 
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his  principal  by  declarations  or  admissions  to  the  effect  that  such 
agent  or  his  principal  does  not  claim  title  to  land  so  held  by  his  prin- 
cipal. Warren  v.  Frederichs,  76  Texas,  647;  Mooring  v.  McBride,  62 
Texas,  309;  Hurley  v.  Lockett,  72  Texas,  267;  Blair  v.  Finlay,  75 
Texas,  210;  Smith  v.  Bedden,  1  Posey,  360;  Reynolds  v.  Lansfcrd, 
16  Texas,  292;  McKay  v.  Treadwell,  8  Texas,  179. 

Martin  dk  Oeorge  and  Young  dk  Johnson,  for  appellees. 

CONXEB,  Chief  Justice. — ^This  is  an  action  of  trespass  to  try 
title  instituted  in  the  District  Court  of  Erath  County  on  the  23d  day 
of  March,  1907,  by  the  appellant  William  Cameron  &  Company  against 
appellees  J.  J.  Blackwell  and  W.  D.  Ewers  to  recover  a  strip  of  land 
two  thousand  and  forty  varas  in  length  and  one  hundred  and  sixty 
varas  in  width,  enclosed  by  E.  B.  Jones,  appellants  vendor,  as  a  part 
of  the  north  side  o^  the  Isaac  Aldridge  survey,  but  which  is  now 
claimed  by  appellees  as  a  part  of  the  south  side  of  the  T.  A.  Thomp- 
son survey.  Appellant  asserted  title  under  the  ten  years  statute  of 
limitation.  Appellees  answered  by  a  general  demurrer  and  plea  of 
not  guilty.  The  trial,  which  was  before  the  court  without  a  jury,  re- 
sulted in  a  judgment  for  appellees  based  upon  the  trial  court's  con- 
clusions of  fact  and  law  found  in  the  record. 

From  the  court's  findings  and  the  uncontradicted  evidence  the  fol- 
lowing facts  are  established:  In  1893  E.  B.  Jones,  appellant's  vendor, 
purchased  the  I.  Aldridge  survey  and  in  the  summer  of  that  year  pro- 
ceeded to  fence  it.  Before  doing  so  he  had  the  survey  run  out  by  Eli 
Oxford,  the  county  surveyor  of  Erath  County,  who  inadvertently  lo- 
cated its  northeast  comer  about  one  hundred  and  sixty  varas  north  of 
the  true  location.  By  fence  built  from  the  northeast  corner,  as  so 
fixed  by  Oxford,  the  land  in  controversy  in  this  suit  was  enclosed  as 
part  of  the  I.  Aldridge  survey.  Jones  had  no  purpose  to  enclose  any 
part  of  the  Thompson,  but  intended  enclosing  the  I.  Aldridge  survey 
only.  Jones,  after  the  enclosure  stated,  remained  by  tenant  in  actual 
possession  of  all  the  land  included  within  the  boundaries  of  his  fences 
until  the  30th  day  of  June,  1894,  when  he  conveyed  the  I.  Aldridge 
survey  to  William  Cameron  &  Company,  then  a  partnership  but  later 
incorporated.  At  the  time  of  this  conveyance  Jones  pointed  out  to  the 
party  acting  for  William  Cameron  &  Company  the  I.  Aldridge  survey 
and  the  fences  as  actually  located  upon  the  ground,  and  his  deed  to 
William  Cameron  &  Company  conveyed  by  definite  calls  all  of  the  land 
within  his  enclosure.  Immediately  after  the  purchase  from  E.  B. 
Jones  one  Skipper,  was  duly  appointed  agent  of  William  Cameron  & 
Company,  and  he  continued  the  occupancy,  through  tenan-ts,  of  the 
land  conveyed  to  his  principal  until  his  death  some  three  or  four  years 
after,  when  he  was  succeeded  by  J.  N.  Groesbeck,  Jr.,  a  land  agent  at 
Stephenville^  Texas.  Groesbeck's  authority  was  "to  look  after  this 
land,  rent  same,  collect  the  rents,  pay  the  taxes  and  make  return  to 
the  firm  of  William  Cameron  &  Company."  In  the  year  1899  Groes- 
beck formed  a  partnership  with  one  McClellan  and  the  firm  continued, 
under  the  authority  given  to  Groesbeck,  the  control  and  management 
of  the  survey  until  the  year  1905,  during  which  time  they,  in  the 
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name  of  and  for  their  principal,  continued  from  time  to  time  to  lease 
the  I.  Aldridge  survey  and  the  premises  were,  by  the  tenant  of  E.  B. 
Jones,  tenants  under  Skipper  and  under  the  agents  last  named,  con- 
tinuously occupied,  used  and  claimed  as  the  property  of  E.  B.  Jones 
and  of  William  Cameron  &  Company,  respectively,  from  the  summer 
of  1893  until  some  time  in  April,  1905,  when  the  fence  built  by  E.  B. 
Jones  upon  the  north  line  was,  without  the  consent  of  William  Cam- 
eron &  Company,  moved  south  about  one  hundred  and  sixty,  varas 
upon  the  true  line  of  the  I.  Aldridge  survey. 

It  seems  that  the  mistake  in  locating  the  north  line  of  the  I.  Ald- 
ridge upon  the  Thompson  survey  was  not  discovered  until  some  time 
about  the  year  1898  or  1899,  when  Otho  Houston,  a  remote  vendor  of 
appellee  Blackwell,  was  negotiating  for  the  purchase  of  a  part  of  the 
Thompson  survey,  then  also  represented  by.  Groesbeck  &  McClellan  as 
agents.  At  this  time  McClellan  called  Houston's  attention  to  the 
fence  built  by  Jones  and  stated  that  he  thought  the  fence  was  wrong, 
and  "that  it  enclosed  a  part  of  the  Thompson  survey,  and  that  we 
only  claimed  for  William  Cameron  &  Company  the  Aldridge  and  not 
part  of  the  Thompson."  Houston  purchased  through  Groesbeck  & 
McClellan,  receiving  conveyance  which  called  for  the  original  south 
line  of  the  Thompson  and  including  the  strip  of  land  in  controversy 
in  this  suit.  Houston  did  not  testify,  and  whether  McClellan's  state- 
ment operated  as  an  inducement  in  Houston's  purchase  is  not  other- 
wise shown  than  as  may  be  inferred  from  the  facts  we  have  stated. 
Houston  later  conveyed  to  N.  B.  Vesey,  and  Vesey  to  J. .  H.  Truett, 
who  on  October  3,  1905,  conveyed  to  appellee  J.  J.  Blackwell.  At 
and  before  Blackwell's  purchase  he  declined  making  it  unless  he  was 
given  peaceable  possession  of  the  strip  of  land  in  controversy,  and  it 
appears  that  J.  N.  Groesbeck  thereupon  directed  the  removal  of  the 
fence  south  as  hereinbefore  stated,  Groesbeck  at  the  time  representing 
Truett  in  the  sale  of  the  Thompson  ,as  well  as  William  Cameron  & 
Company  in  the  capacity  before  stated.  There  is  no  evidence  that 
William  Cameron  &  Company  authorized  or  had  knowledge  of  the 
statements  of  McClellan  to  Houston,  or  of  the  removal  of  the  fence, 
until  sometime  afterwards,  except  as  authority  may  be  implied  from 
their  relation  to  William  Cameron  &  Company,  as  stated.  Indeed,  it 
was  shown  that  on  the  30th  of  December,  1903,  John  Groesbeck  & 
Company  wrote  to  William  Cameron  &  Company  the  following  letter: 
"Some  months  past  we  wrote  you  relative  to  a  conflict  of  lines  be- 
tween your  I.  Aldridge  survey  in  this  county  and  the  survey  in  the 
name  of  Thomas  A.  Thompson  lying  north  of  the  I.  Aldridge.  We 
enclose  you  herewith  statement  of  the  surveyor  showing  conflict.  The 
owner  of  the  Thompson  tract  wishes  you  to  disclaim  and  allow  them 
to  move  their  fence  on  the  line.  We  submit  the  matter  for  your  con- 
sideration, and  await  further  instructions.'*  The  record  fails  to  show 
a  written  reply  to  this  letter,  the  testimony  being  only  that  Groesbeck 
soon  afterwards  stated  in  answer  to  inquiries  that  William  Cameron 
&  Company  refused  to  permit  the  fence  to  be  moved. 

The  trial  court  found  that  Groesbeck  and  Groesbeck  &  McClellan 
had  control  and  possession  of  the  land  in  controversy  for  their  prin- 
cipal, and  concluded  that  the  acts  and  declarations  of  said  agents 


1909.]  Cameron  &  Co.  v.  Bla(^kwell.  417 

hereinbefore  set  out  were  "binding  upop  their  principals,  and  that  the 
same  showed  that  the  possession  of  their  said  principals  was  not  ad- 
verse possession  within  the  meaning  of  the  law,"  and  hence  that  ap- 
pellant was  without  right  of  recovery. 

Appellant  insists  under  appropriate  assignments  that  the  court 
erred  in  holding  that  J.  N.  Groesbeck  and  the  firm  of  Groesbeck  & 
McClellan  had  possession  of  the  land  in  controversy,  or  had  author- 
ity to  make  the  declarations  relied  upon  as  defeating  appellant's  title, 
and  we  think  these  contentions  must  be  sustained.  It  can  not  be 
doubted  that  E.  B.  Jones,  under  a  claim  of  right  inconsistent  with 
and  hostile  to  the  claim  of  any  other,  commenced  the  actual,  visible 
appropriation  and  use  of  the  land  in  controversy  in  1893,  and  that 
William  Cameron  &  Company,  as  his  grantee,  continued  by  tenants 
such  claim,  possession  and  use  for  a  period  of  more  than  ten  years 
prior  to  the  year  1905,  when  the  fence  built  by  E.  B.  Jones  on  the 
Thompson  survey  was  removed  by  the  direction  of  J.  N.  Groesbeck. 
There  is  nothing  in  the  evidence  save  the  declarations  of  McClellan 
and  Groesbeck  indicating  that  the  claim  and  possession  of  William 
Cameron  &  Company  throughout  this  entire  period  was  other  than  ad- 
verse within  the  meaning  of  our  statute  (Rev.  Stat.,  article  3349). 
The  statute  provides  that:  ^TVhenever  in  any  case  the  action  of  a 
person  for  the  recovery  of  real  estate  is  barred  by  any  of  the  provisions 
of  this  chapter,  the  person  having  such  peaceable  and  adverse  posses- 
sion shall  be  held  to  have  full  title,  precluding  all  claims."  (Rev. 
Stat.,  article  3347.)  If,  therefore,  the  possession,  cultivation  and  use 
of  William  Cameron  &  Company,  coupled  with  that  of  their  vendor, 
was  peaceable  and  adverse  for  the  period  of  ten  years,  as  alleged  by 
them,  they  acquired  by  force  of  the  statute  full  title  to  the  land  in 
controversy  precluding  all  claims.  (Rev.  Stats.,  articles  3343  and 
3347.)  While  it  is  true  that  the  acts  and  declarations  of  a  party  in 
actual  possession  of  property  is  often  receivable  as  illustrative  of  the 
character  of  possession  held,  yet  we  think  the  possession  of  the  land 
in  controversy  was  that  of  William  Cameron  &  Company  and  not  of 
their  agent  Groesbeck  or  Groesbeck  &  McClellan.  It  is  undisputed 
that  the  tenants  had  the  actual  possession.  The  constructive  posses- 
sion, if  any,  was  not  in  those  employed  merely  to  control  and  lease, 
but  in  the  real  owner,  William  Cameron  &  Company,  and  the  actual 
possession  of  the  tenants  should  be  attributed  to  the  owner  and  not  to 
the  agents.  In  the  case  of  Bowles  v.  Brice,  66  Texas,  724,  one  of  the 
contentions,  as  stated  by  the  Supreme  Court,  was  that  "Mrs.  Brice 
having  rented  and  controlled  the  land  from  the  time  of  the  convey- 
ance from  Ivey  to  her  children  (minors)  up  to  the  date  of  the  suit 
against  her,  she  was  in  possession  at  that  date,  and  the  bringing  of 
the  suit  against  her  alone,  stopped  the  running  of  the  statute  of  limi- 
tations at  that  time."  The  court  says:  "If  she  had  been  the  grantee 
under  the  Ivey  deed,  or  the  tenant  of  her  children,  the  proposition 
would  doubtless  be  correct.  But  she  was  neither  the  one  or  the  other. 
The  evidence  shows  that  she  procured  the  conveyance  to  be  made  to 
her  children;  this. is  presumed  as  an  advancement  to  them,  and  makes 
whatever  title  was  conveyed  by  the  deed  their  property.  They  were 
VoL  LIU  Civil— 27. 
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minors  of  tenaer  years  and  living  with  her.  Because  she  let  the 
lands  to  tenants  for  their  benefit  does  not  make  her  their  tenant;  and 
she  was  never  in  actual  occupancy  herself.  Acting  as  their  self-ap- 
pointed agent  and  as  their  natural  guardian,  the  control  and  manage- 
ment of  the  property  gave  her  no  constructive  possession.  On  the 
contrary,  we  think  that  the  tenants  would  be  estopped  to  deny  'the 
agency  or  the  validity  of  the  lease  though  made  for  minors;  and  that 
their  possession  would  be  construed  to  be  the  possession  of  the  chil- 
dren." These  remarks  seem  applicable  to  the  case  we  have  before  us; 
so  that  we  think  the  court^s  judgment  can  not  be  supported  on  the 
theory  tha-t  the  possession  of  Groesbeck  and  Groesbeck  &  McClellan 
was  such  as  to  authorize  their  declarations  against  the  interest  of 
their  principal.  Indeed,  if  it  be  assumed  that  they  had  some  character 
of  possession,  we  have  been  cited  to  no  authority  holding  that  the  acts 
and  declarations  of  agents,  such  as  were  Groesbeck  &  McClellan,  are 
admissible  to  affect  the  title  of  their  principal  in  the  absence  of  rati- 
fication with  knowledge,  or  of  express  authority  to  make  the  state- 
ment. It  seems  undisputed  that  they  had  no  direct  authority  to  make 
the  statements  imputed  to  them,  nor  does  it  appear  that,  with  knowl- 
edge thereof,  appellant  acquiesced  in  or  ratified  the  same,  nor  were 
such  acts  and  declarations  within  their  apparent  authority.  "Appar- 
ent authority,"  say  the  Supreme  Coiirt  of  North  Dakota  in  the  case  of 
Corey  v.  Hunter,  84  N..W.,  570,  "is  that  authority  which  an  agent  ap- 
pears to  have  from  that  which  he  actually  does  have,  and  not  from 
that  which  he  may  pretend  to  have,  or  from  his  actions  on  occasions 
which  are  unknown  to  and  unratified  by  his  principal."  One  dealing 
with  an  agent  is  bound  to  a  knowledge  of  the  agent's  authority,  and 
only  such  authority  may  be  implied  as  is  reasonably  necessary  and 
proper  to  carry  into  effect  the  main  power  conferred.  In  the  case  of 
Greene  v.  Dockendorf,  13  Minn.,  70,  it  was  held  that  a  principal  was 
not  estopped  to  deny  the  right  of  an  agent  to  sell  property  inerely  by 
entrusting  to  him  the  possession  or  control,  so  far  as  necessary  for 
transacting  the  business  of  the  agency.  In  Pier  v.  Duff,  63  Pa.  St., 
59,  it  was  held  that  one  authorized  to  sell,  but  not  in  actual  posses- 
sion, was  a  mere  broker  not  even  constructively  in  possession,  and  that 
his  declarations  were  not  admissible  to  affect  his  principal.  In 
Sweeney  v.  Sweeney,  46  S.  E.,  76,  the  Supreme  Court  of  Georgia  held 
that  one  whose  authority  in  relation  to  the  land  there  in  controversy 
was  "to  manage  and  take  care  of  it — rent  it,  collect  the  rents,  keep  it 
insured  and  in  repair — ^manifestly  had  no  power  to  impair  or  dis- 
credit his  principal's  title  to  the  property,  if  he  had  any,  by  making 
statements  in  disparagement  thereof."  These  cases  but  illustrate  the 
trend  of  the  great  body  of  the  law,  which  it  seems  to  us  forbids  an  ex- 
tension of  the  authority  conferred  upon  Groesbeck  &  McClellan  so  as 
to  defeat  the  title  of  their  principal. 

Moreover,  if  additional  reason  be  needed,  Groesbeck  &  McClellan 
appear  to  have  been  acting  as  agents  for  those  adversely  interested  at 
the  time  of  the  declarations  and  acts  made  the  basis  of  .the  court's 
conclusion.  As  said  by  Mr.  Mechem  ih  his  treatise  on  Agency,  sec- 
tion 66,  "A  person  will  not  be  permitted  to  take  upon  himself  the 
character  of  an  agent,  where,  on  account  of  his  relation  to  others  or 
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on  account  of  his  own  personal  interest,  he  would  be  compelled  to  as- 
sume incompatible  an.d  inconsistent  duties  and  obligations/'  And 
again,  in  section  67:  *TVherever,  from  the  nature  of  his  employment, 
each  of  two  principals  with  opposing  interests  is  entitled  to  the  bene- 
fits of  the  agent's  judgment,  discretion  or  personal  influence,  he  will 
not  be  permitted  to  act  as  agent  of  both  parties,  except  with  their  full 
knowledge  and  consent/'  See  also  the  same  author,  sections  643  and 
798 ;  Armstrong  v.  O'Brien,  83  Texas,  635.  The  principal  is  entitled 
to  the  disinterested  skill,  diligence  and  discretion  of  the  agent;  no  man 
can  faithfully  serve  masters  of  conflicting  interests,  and  the  law  does 
not  countenance  contracts  made  by  one  acting  in  such  dual  capacity. 
Where  the  person  seeking  to  benefit  by  the  act  of  an  agent  so  offend- 
ing knows  of  the  agent's  wrongful  conduct,  he  becomes  a  party  to  the 
wrong  and  can  not  be  aided  thereby.  The  evidence  very  strongly  tends 
to  show,  if  it  does  not  establish,  that  both  Houston  and  appellee  Black- 
well  knew  that  Groesbeck  &  McClellan  were  acting  in  the  matter  of 
their  several  purchases  for  the  owners  of  the  Thompson  survey  at  the 
very  time  such  agents  were  discrediting  and  surrendering  the  posses- 
sion of  their  other  principal  to  the  land  in  controversy.  If  so,  neither 
Houston  nor  Blackwell  can  be  heard  to  claim  that  in  making  the  dec- 
larations and  surrender  mentioned  Groesbeck  &  McClellan  were  acting 
as  appellant's  agents. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Northern  Texas  Traction  Company  v.  E.  A.  Danforth. 

Decided  January  23,  1909. 

1. — Local  or  Special  Laws— Jury — Constitntlonal  Law. 

The  statute  providing  for  a  certain  jury  system  for  all  counties  having 
a  city  with  a  population  of  twenty  thousand  or  more  as  shown  by  the  United 
States  census  of  the  year  1900,  is  not  a  local  or  special  law  within  the  meaning 
of  the  provision  of  the  Constitution  denying  to  the  Legislature  the  power  to 
pass  any  local  or  special  law  authorizing  the  summoning  or  empaneling  grand 
and  petit  juries  and  is  not  repugnant  thereto.  Constitution  art.  3,  sec.  56; 
Gen.  Laws  1907,  p.  269. 

8. — Cases  FoUowed. 

Smith  y.  State,  54  Texas  Crim.  Rep.,  298;    Clark  v.  Finley,  93  Texas,  171. 

3. — Negligence — Carrier   of  Passengers — ^Degree   of   Care— Assistance   to   Pas- 
sengers. 

The  degree  of  care  required  of  a  carrier  of  passengers  is  the  highest  known 
to  the  law;  and  a  charge  which  imposed  upon  the  carrier  that  degree  of  care 
and  defined  it  as  such  as  very  prudent,  careful,  competent  persons  would  ex- 
ercise under  similar  circumstances,  and  instructing  that  it  was  the  duty  of  the 
conductor  of  a  car  to  be  prudent,  skillful  and  cautious  to  see  that  his  pas- 
sengers are  not  injured  while  alighting  from  his  car,  did  not  impose  too  great 
a  burden  and  was  not  misleading. 

4. — Charge. 

Where  error  is  assigned  upon  a  particular  section  or  paragraph  of  a  charge 
the  same  will  be  considered  in  connection  with  the  entire  charge. 
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5. — Same — ^Weight  of  Evidence — Negligence. 

Where  the  charge  properly  defined  the  degree  of  care  required  of  a  car- 
rier of  passengers  and  in  applying  the  law  to  the  facts  left  it  to  the  jui^  to 
determine  whether  or  not  tne  carrier  was  negligent  in  regard  to  the  condition 
of  the  steps  of  the  car,  an  instruction  that  "it  is  the  duty  of  a  railway'  com- 

Sany,  by  which  is  meant  the  defendant  company  herein,  to  exercise  the  greatest 
egree  of  care,  as  defined  above,  to  select  for  its  use  cars  with  steps  so  con- 
structed as  not  to  expose  to  danger  persons  alighting  therefrom,  but  to  main- 
tain and  keep  all  steps  in  such  condition  while  using  the  car,"  was  not  upon 
the  weight  of  evidence. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Tf .  H,  Walne  and  Finley,  Knight  &  Harris,  for  appellant. 

William  H,  Clark,  for  appellee. 

EAINEY,  Chief  Justice. — ^E.  A.  Danforth,  appellee,  instituted 
this  suit  in  the  District  Court  of  Dallas  County  to  recover  of  appellant 
damages  for  personal  injuries  to  his  wife  sustained  by  her  while  at- 
tempting to  alight  from  one  of  appellant's  cars  in  the  city  of  Ft. 
Worth.  Appellant  answered  by  general  exception,  general  denial  and 
plea  of  contributory  negligence.  A  trial  resulted  in  a  verdict  and 
judgment  for  appellee,  and  the  Traction  Company  appeals. 

The  appellant  duly  presented  to  the  trial  court  a  motion  to  quash 
the  jury  panel  as  being  unconstitutional,  the  jury  having  been  drawn 
under  the  Act  of  the  Thirtieth  Legislature,  chapter  139,  page  269. 
The  contention,  in  effect,  is  that  said  Act  is  a  special  law  in  that  it 
provides  for  a  certain  jury  system  for  all  counties  having  a  city  con- 
taining a  population  of  20,000  or  more  inhabitants  as  shown  by  the 
United  States  census  of  the  year  1900,  and  thereby  excludes  from  the 
operation  of  such  system  all  counties  in  the  State  that  may  hereafter 
have  cities  of  increased  population  of  20,000,  therefore  said  Act  is  in 
violation  of  section  66,  article  3  of  the  Constitution.  Said  section  of 
the  Consj;itution  provides:  *^The  Legislature  shall  not,  except  as 
otherwise  provided  in  this  Constitution,  pass  any  local  or  special  law 
authorizing,  .  .  .  summoning  or  empaneling  grand  or  petit 
juries.  .  .  .'*  The  question  then  .is,  Is  the  said  Act  of  the  Legisla- 
ture such  a  local  or  special  law  as  is  inhibited  by  the  Constitution  of 
this  State?  In  the  case  of  Clark  v.  Finley,  93  Texas,  171,  our  Su- 
preme Court,  in  an  opinion  rendered  by  Mr.  Gaines,  Chief  Justice, 
held  the  Act  of  the  Legislature  of  1897,  limiting  the  compensation  of 
certain  officers,  which  was  applicable  to  certain  counties  and  not  to 
other  counties,  was  not  a  special  law  and  therefore  not  unconstitu- 
tional. Said  Act  is  very  similar  to  the  one  here  under  consideration. 
The  opinion  of  Judge  Gaines  is  able  and  well  considered  on  the  sub- 
ject of  what  is  and  what  is  not  a  special  law.  Since  then  the  very 
question  involved  in  this  case  came  before  the  Court  of  Criminal  Ap- 
peals in  the  case  of  Smith  v.  State,  54  Texas  Crim.  Bep.,  298,  and 
it  was  held,  in  an  able  opinion  by  Mr.  Justice  Brooks,  that  the  Act  of 
the  Thirtieth  Legislature  (Laws  1907,  chapter  139,  page  269)  was 
not  a  special  law  and  therefore  not  unconstitutional.     Mr.  Justice 
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Davidson  dissented  from  the  majority  of  that  court.  But  as  the  opin- 
ion of  a  majority  of  that  court  controls  in  criminal  procedure,  we  are 
not  inclined  to  lay  down  a  different  rule  in  civil  cases.  The  solution  of 
the  question  is  not  free  from  diflSculty  as  there  is  a  sharp  conflict  be- 
tween the  authorities  of  other  jurisdictions.  We  therefore  hold  in 
deference  to  the  holding  in  Smith  v.  State,  supra,  that  the  said  Act 
is  constitutional.  See  also  dissenting  opinion  of  Mr.  Justice  Brooks 
in  Brown  v.  State,  54  Texas  Crim.  Eep.,  121,  for  collation  of  author- 
ities sustaining  this  holding. 

The  pertinent  allegations  of  plaintiffs  petition  are  that  on  .the  20th 
day  of  May,  1906,  about  9  o^clock  a.  m.,  plaintiff's  wife  Lula  C. 
Danforth,  with  her  baby  in  arms,  became  a  passenger  on  the  de- 
fendant's interurban  car  No.  11,  at  its  10th  Street  station  in  Oak 
Cliff,  and  paid  her  fare  to  the  conductor  of  the  car,  to  be  carried  to 
Ft  Worth,  to  visit  her  friend,  Mrs.  Elizabeth  Derozier.  When  said 
car  stopped  in  response  to  her  signal  at  the  intersection  of  Main 
and  Weatherford  streets  in  Ft.  Worth  for  her  to  alight,  and  while 
she,  with  her  seventeen-months  old  baby  in  her  arms  and  in  the 
exercise  of  greatest  care  and  prudence  to  safely  alight,  was  stepping 
from  the  rear  platform  to  the  step,  from  which  she  would  alight  to 
the  street,  her  feet  slipped  from  the  step  of  the  car  and  threw  her  with 
great  violence  and  force  down  upon  the  street  and  backward  against 
said  step.  That  her  feet  slipped  from  the  step  of  the  car  because 
•of  the  step  being  worn,  making  the  board  thinner  and  slanting  and 
slippery,  and  because  of  slippery  mud  having  accumulated  and 
being  on  said  step.  And  because  said  step  was  defectively  construc- 
ted, in  that,  it  was  too  steep  and  without  sufficient  projection,  and 
was  all  the  more  dangerous  being  thus  defectively  constructed  and 
the  more  liable  to  cause  a  passenger  to  slip  and  fall  in  stepping  from 
the  platform  to  this  worn,  muddy  and  slippery  step.  That  at  the 
time  plaintiff's  wife,  with  her  baby  in  her  arms,  was  leaving  the  car, 
and  while  she  was  attempting  to  step  from  its  rear  platform  to  the 
street,  the  defendant's  conductor,  who  knew  of  the  condition  of  said 
step,  and  which  was  not  known  to  plaintiff's  wife,  was  standing  idle 
and  unoccupied  on  the  rear  platform  of  the  car,  leaning  against  the 
platform  rail,  and  said  plaintiff's  wife  with  her  infant  baby  in  her 
arms,  attempting  to  get  off  the  car,  and  said,  conductor  well  knowing 
that  plaintiff's  wife  needed  assistance  and  warning  on  account  of  said 
condition  of  said  step  of  the  car,  yet  he  remained  in  his  position  afore- 
said on  the  rear  platform  of  the  car  and  failed  and  refused  to  assist 
her  to  alight  therefrom  or  even  to  warn  her  of  the  dangerous  condi- 
tion of  said  step,  but  remained  idle  and  silent,  and  made  no  effort  to 
assist  her  or  to  inform  her  of  the  dangerous  and  perilous  position  she 
would  be  subjected  to  in  using  said  step  in  alighting  from  the  car. 
That  at  the  'time  of  said  accident  plaintiff's  wife  was  three  months 
pregnant  with  child,  and  the  serious  and  painful  injuries  she  received 
from  said  fall  caused  her  to  suffer  a  miscarriage  on  May  27,  1907,  one 
week  after  the  accident.  After  the  accident  she  was  confined  thereby 
to  her  bed  for  about  three  weeks,  and  said  serious  and  permanent  in- 
juries and  miscarriage  caused  her  excruciating  mental  and  physical 
suffering,  and  will  continue  so  to  do.    The  evidence  sustains  the-  alle- 


422  Texas  Civil  Appeals  Beports,  Vol.  63.         [January, 

gations  of  the  petition,  and  plaintiff's  wife  was  not  guilty  of  contribu- 
tory negligence. 

The  appellant's  second  assignment  of  error  is:  "The  court  erred  in 
the  following  paragraph  of  his  charge  to  the  jury:  *It  is  the  duty  of 
an  interurban  car  conductor  to  be  prudent  and  skillful  and  cautious 
to  see  that  his  passengers  are  not  injured  while  alighting  from  his 
car,  and  in  case  the  passenger  on  the  car  is  injured  while  alighting  by 
the  negligence  of  the  conductor,  if  any,  that  is,  his  failure  to  exercise 
the  greatest  degree  of  care  as  defined  in  the  above  paragraph  for  the 
safety  of ^  the  passenger,  such  failure,  if  any,  constitutes  negligence  on 
the  part*of  the  railway  company.  It  is  the  duty  of  the  railway  com- 
pany, by  which  is  meant  the  defendant  company  herein,  to  exercise 
the  greatest  degree  of  care,  as  defined  above  in  this  charge,  to  select 
for  its  use  cars  with  steps  so  constructed  as  not  to  expose  to  danger 
passengers  alighting  therefrom,  but  to  maintain  and  keep  all  steps  in 
such  condition  while  using  the  car.'  *'  This  charge  is  part  of  the  fifth 
paragraph  of  the  court's  charge.  The  preceding  part  of  said  para- 
graph five  reads  as  follows:  "It  is  the  duty  of  the  railway  company 
to  use  such,  means  and  foresight  in  providing  for  the  safety  of  passen- 
gers alighting  from  its  cars  as  persons  of  the  greatest  care  and  pru- 
dence would  use  under  similar  circumstances;  the  degree  of  care  re- 
quired is  such  as  very  prudent,  careful,  competent  persons  would  ex- 
ercise under  similar  circumstances,  and  a  failure  to  exercise  such  care 
constitutes  negligence."  The  appellant's  contention  is,  in  effect,  that 
it  places  a  greater  burden  on  defendant  than  justified  by  law  in  re- 
quiring the  conductor  to  be  skillful  and  cautious  in  seeing  that  pas- 
sengers are  not  injured  while  alighting  from  the  car,  and  that  it  was 
calculated  to  mislead  the  jury  into  the  conclusion  that  it  was  the  duty 
of  the  conductor  to  have  been  skillful. and  cautious  to  aid  plaintiff  to 
alight  from  the  car,  when  such  issue  was  one  for  the  jury's  determina- 
tion. In  the  paragraph  of  the  charge  complained  of  the  court  was 
merely  defining  the  duty  of  carriers  of  passengers  imposed  by  law.  In 
telling  the  jury  that  it  was  the  duty  of  the  conductor  to  be  prudent, 
skillful  and  cautious  to  see  that  his  passengers  are  not  injured  while 
alighting  from  his  car,  does  not  impose  a  greater  burden  upon  the  ap- 
pellant than  the  law  requires.  The  degree  of  care  prescribed  for  the 
government  of  carriers  of  passengers  is  the  highest  known  to  the  law, 
and  in  instructing  the  jury  as  to  this  duty  it  is  not  subject  to  the 
criticism  that  it  is  misleading  to  the  jury. 

Another  contention,  in  effect,  is  that  said  paragraph  is  erroneous, 
wherein  it  tells  the  jury  that  "It  is  the  duty  of  a  railway  company,  by 
which  is  meant  the  defendant  company  herein,  to  exercise  the  greatest 
degree  of  care,  as  defined  above  in  this  charge,  to  select  for  its  use 
cars  with  steps  so  constructed  as  not  to  expose  to  danger  persons 
alighting  therefrom,  but  to  maintain  and  keep  all  steps  in  such  condi- 
tion while  using  the  car,"  in  that  it  was  upon  the  weight  of  the  evi- 
dence, etc.  The  greatest  degree  of  care,  as  above  defined  by  the  court, 
was  "such  as  very  prudent,  careful,  competent  persons  would  exercise 
j  under  similar  circumstances."    This  we  understand  to  be  the  care  im- 

i  posed  by  law  on  carriers  of  passengers.     The  court  in  the  succeeding 

paragraph  (No.  6)  of  its  charge,  in  applying  the  law  to  the  facts,  left 
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it  to  the  jury  to  determine  whether  or  not  it  was  negligence  for  the 
conductor  to  fail  to  assist^  as  to  the  step  of  the  car  being  properly 
constructed,  and  as  to  being  slippery  from  mud,  etc.  The  court  also 
charged  on  contributory  negligence  of  plaintiff,  and  when  the  charge 
is  considered  as  a  whole  we  think  the  issues  raised  by  the  evidence 
were  fairly  and  fully  presented  to  the  jury,  and  appellant^s  objections 
thereto  are  not  well  taken.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  87 
Texas,  348;  Allen  v.  Galveston  City  Ry.  Co.,  79  Texas,  631;  Texas 
&  Pac.  Ry.  Co.  v.  Miller,  79  Texas,  78.) 

The  remaining  assignments  of  error  presented  by  appellant  com- 
plain of  other  portions  of  the  court^s  charge  as  being  upon  the  weight 
of  the  evidence.  As  before  said,  the  charge  should  be  considered  as  a 
whole,  and  when  all  the  paragraphs  are  considered  together  it  is  not 
susceptible  to  the  criticism  urged.  Finding  no  error  in  the  record  the 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Z.  E.  Marvin  v.  Russjell  V.  Rogebs. 

Decided  January  23,  1909. 

1. — Gontnet — ^Implied  Covenant — ^Perfonnanoe  Contingrent  on  Future  Event. 

Where  a  contract  is  made  which  is  performable  at  the  time  of  the  occur- 
rence of  a  future  event,  the  law  imputes  to  the  promisor  an  agreement  that 
he  will  put  no  obstacle  in  the  way  of  the  happening  of  that  event,  and  that 
he  will  hold  himself  in  readiness  to  co-operate  where  his  co-operation  is  a 
necessary  element  in  tlie  happening  of  the  contingency.  If,  in  violation  of 
this  implied  covenant  on  his  part,  he  does  something  which  prevents  the  hap- 
pening of  the  event,  the  contract  becomes  absolute  and  must  be  performed 
as  if  the  event  had  occurred. 

S. — Same. 

Where  the  president  of  an  incorporated  mercantile  company  purchased 
certain  shares  oi  the  stocK  whereby  he  became  the  holder  of  a  majority  of 
the  stock,  and  as  part  of  ttie  consideration  obligated  himself  to  pay  a  cer- 
tain sum  to  the  seller  so  soon  as  the  company  secured  a  new  lease  of  the 
premises  then  occupied,  and  then  voluntarily  sold  the  store  and  the  right  of 
possession  of  said  premises,  thereby  preventing  the  happening  of  the  con- 
tingency, his  obligation  became  absolute,  whether  he  himself  prevented  the 
performance  of  the  implied  covenant  or  induced  and  prevented  its  performance 
through  the  company;  and  it  was  immaterial  that  in  bringing  about  the  sale 
he  acted  in  good  faith  in  the  interest  of  the  company'. 

8. — Same — Charge — ^Weight  of  Evidence. 

An  instruction  that  the  mere  expectancy  by  the  promissor  *  that  the  com- 
pany would  not  be  permitted  to  remain  in  the  store,  if  he  had  such  expect- 
ancy, did  not  justify  him  in  selling  the  store  unless  such  expectation  pro- 
ceeded from  the  landlord  or  notice  to  vacate,  held  correct  and  not  on  the 
weight  of  evidence. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below 
before  Hon.  W.  M.  Holland. 

Etheridge  &  McCormich,  for  appellant. — There  is  in  the  obligation 
sued  on  no  covenant  or  warranty,  express  or  implied,  that  the  Owl 
Drug  Company  would  occupy  the  premises  for  the  ten  months  next 
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ensuing,  nor  that  plaintiff  as  director,  president  or  executive  manager 
would  not  voluntarily  conseiit  to  or  be  the  instrument  in  negotiating, 
and  on  behalf  of  the  company  perfecting  a  sale.  2  Parsons  Con- 
tracts, 7th  ed.,  page  509,  note  Y;  Morris  v.  Bank  of  Commerce,  67 
Texas,  604;  Grubbs  v.  Blum,  62  Texas,  426;  Strasburger  v.  Heiden- 
heimer,  63  Texas,  5;  Huntington  v.  Bussell,  8  Pac,  511. 

The  identity  of  the  corporation  and  its  acts  is  distinct  from  the 
person  and  personal  acts  of  its  shareholders,  president  and  executive 
manager,  nor  can  the  act  of  the  president  or  executive  manager, 
who  is  also  the  majority  shareholder,  wlien  he  acts  for  the  corporation 
in  respect  to  its  property,  be  held  in  law  to  be  his  personal  act,  as 
well  as  the  act  of  the  corporation.  26  Am.  &  Eng.  Enc.  Law,  2d 
ed.,  p.  901  et  seq.  and  cases  cited. 

The  appellant,  as  an  officer  and  president  of  the  Owl  iDrug  Com- 
pany, was  a  trustee  for  its  stockholders  and  bound  to  act  in  its  in- 
terest and  had  the  right  (because  it  was  his  duty)  to  make  a  sale  of 
its  drug  store  No.  1  under  the  instructions  of  its  board  of  directors 
and  as  the  act  of  the  company,  if,  in  making  such  sale,  he  was  act- 
ing in  good  faith  to  the  company,  uninfluenced  by  any  intent  to 
wrong  the  appellee. 

Rhodes  8,  Baker,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^Appellee  sued  appellant  to 
recover  on  an  alleged  promise  of  the  appellant,  dated  September  20, 
1906,  to  pay  appellee  five  hundred  dollars,  "payable  as  soon  as  Owl 
Drug  Company,  or  anyone  for  it,  secures  a  new  contract  of  lease,  or 
one  extending  its  present  lease  on  its  store  No.  1,  at  corner  of  Main 
and  Ervay  Streets,  in  the  city  of  Dallas,  Texas,  or  when  it  shall 
have  held  possession  of  said  premises  under  existing  lease,  or  new 
lease,  or  otherwise,  for  ten  months  from  this  date.^'  The  allegation 
of  the  petition  was  that  the  happening  of  the  event  upon  wliich  the 
condition  depended  was  prevented  by  appellant  as  the  president  and 
executive  manager  of  the  Owl  Drug  Company  in  selling  said  store 
No.  1.  The  petition  further  alleged  as  another  ground  of  recovery 
a  subsequent  promise  on  the  part  of  appellant  to  pay  the  obligation 
unconditionally.  The  appellant  answered  by  demurrers,  all  of  which 
were  overruled,  by  general  denial  and  by  a  plea  that  contempora- 
neously with  the  obligation  sued  on,  appellant  had  purchased  from 
appellee  shares  of  stock  in  the  Owl  Drug  Company  on  an  agreed 
valuation  of  nine  thousand  dollars  should  store  No.  1  not  be  occu- 
pied for  ten  months  thereafter,  and  nine  thousand  ^we  hundred 
dollars  if  the  stand  should  be  occupied  during  said  ten  months. 
That  the  Owl  Drug  Company  in  good  faith  attempted  'to  secure  an 
extension  of  the  lease,  or  a  new  lease,  /r  the  right  to  occupy  the 
premises  for  ten  months,  but  was  unable  to  do'^so,  and  was  notified 
that  the  property  would  likely  be  torn  down  and  rebuilt,  and,  with 
this  information,  sold  the  store  on  or  about  January  10,  1907. 
There  was  a  further  plea  of  estoppel.  The  case  was  tried  before  a 
jury  and  resulted  in  a  verdict  and  judgment  against  appellant,  from 
which  he  prosecutes  this  appeal. 
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The  first  assignment  of  error  challenges  the  correctness  of  a  para- 
graph of  the  court's  charge  as  follows:  "You  are  instructed  that  if 
you  find  and  believe  from  the  evidence  that  defendant  was  the  presi- 
dent and  executive  manager  of  the  Owl  Drug  Company,  and  that 
said  defendant  as  such  president  and  executive  manager  of  said 
Owl  Drug  Company,  acting  for  himself  and  said  Owl  Drug  Com- 
pany, did  voluntarily  sell  store  No.  1  and  did  assign  to  the  pur- 
chasers thereof  the  possession  and  right  of  possession  to  the  premises 
occupied  by  store  No.  1,  and  that  but  for  said  acts,  if  any,  of  defend- 
ant, it  is  reasonably  probable  that  said  Drug  Store  could  have  con- 
tinued to  occupy  said  store  No.  1  for  a  period  of  ten  months  from 
September  20,  1906;  or,  if  you  find  and  believe  from  the  evidence 
that  defendant  expressly  and  unconditionally  agreed  and  obligated 
himself  for  and  in  consideration  of  plaintiff's  executing  a  release  of 
the  mortgage  lien  held  by  plaintiff  on  certain  furniture  and  fixtures 
of  said  Owl  Drug  Company,  to  pay  said  note  within  a  reasonable 
time  from  the  execution  by  plaintiff  of  said  release,  and  you  fur- 
ther find  that  plaintiff  for  said  consideration  did  execute  said  release, 
then  you  will  find  for  the  plaintiff  for  the  full  amount  of  the  pote 
sued  on,  with  interest  and. attorney's  fees  as  provided  therein,  unless 
you  should  find  for  the  defendant  as  hereinafter  charged." 

The  proposition  presented  is,  that  there  is  in  the  obligation  sued 
on  no  covenant  or  warranty,  express  or  implied,  that  the  Owl  Drug 
Company  would  occupy  the  premises  for  the  ten  months  next  ensu- 
ing, nor  that  plaintiff  as  director,  president  or  executive  manager 
would  not  voluntarily  consent  to,  or  be  the  instrument  in  negotiating, 
and  on  behalf  of  the  company  perfecting  a  sale 

The  obligation  sued  on  is  as  follows: 

"Dallas,  Texas,  September  20,  1906. 
"$500.00. 

"For  value  received,  I,  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  Russell  V.  Rogers  Five  Hundred  Dollars — $500.00 — with 
semi-annual  interest  at  the  rate  of  eight  percent  per  annum  from 
date  until  paid,  and  ten  percent  additional  on  amount  of  principal 
and  interest  unpaid,  for  attorney's  fees,  if  placed  in  the  hands  of 
an  attorney  for  collection.  Said  sum  aforesaid  is  payable  as  soon  as 
Owl  Drug  Company,  or  anyone  for  it,  secures  a  new  contract  of 
lease,  or  one  extending  its  present  lease,  on  its  store  No.  1,  at  corner 
of  Main  and  Ervay  Streets,  in  the  city  of  Dallas,  State  of  Texas,  or 
when  it  shall  have  held  possession  of  .said  premises  under  existing 
lease,  or  new  lease,  or  otherwise,  for  ten  months  from  this  date. 
Said  Russell  V.  Rogers  to  aid  in  the  premises,  should  opportunity 
arise.  This  note  being  given  as  part  consideration  of  purchase  of 
the  stock  of  said  Rogers  in  said  company.     Z.  E.   Marvin." 

The  Owl  Drug  Company  is  a  corporation.  Prior  to  the  execution 
of  this  obligation  appellant,  Z.  E.  Marvin,  was  the  owner  of  forty- 
nine  percent  of  the  stock  in  the  Owl  Drug  Company's  store  No.  1, 
situated  at  the  corner  of  Main  and  Ervay  Streets  in  the  city  of 
Dallas,  and  on  the  day  of  the  date  of  the  obligation  sued  on  Russell 
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V.  Eogers  sold  him  fifty-one  percent  of  the  entire  stock  of  the  com- 
pany and  he  thus  became  the  owner  of  all  the  stock.  Marvin  placed 
some  of  the  stock  with  other  parties,  but  he  remained  the  owner  of 
the  majority  of  the  stock,  was  president  and  the  executive  manager 
of  the  company,  and  voluntarily  sold  store  No.  1  and  assigned  to  Qie 
purchasers  the  possession  and  right  of  possession  to  the  premises  oc- 
cupied by  said  company.  The  verdict  of  the  jury  under  the  charge 
of  the  court  embraces  findings  as  follows:  That  if  the  sale  had  not 
been  made,  it  is  reasonably  probable  that  Owl  Drug  Company  could 
have  continued  to  occupy  the  store  in  question  for  a  period  of  ten 
months  following  September  20,  1906.  That  in  consideration  of 
plaintiff's  executing  a  release  of  the  chattel  mortgage  held  by  him 
covering  certain  property  of  the  Owl  Drug  Company,  the  defendant 
unconditionally  obligated  himself  to  pay  the  note  sued  on  within  a 
reasonable  time  after  plantiff's  execution  of  said  release;  and  that 
plaintiff  for  this  consideration  did  execute  the  release  in  question; 
that  the  sale  by  defendant  of  the  store  referred  to  in  the  note  sued 
on  was  not  made  because  of  the  inability,  if  any,  of  the  drug  com- 
pany to  secure  a  new  lease,  or  because  of  its  inability,  if  any,  to 
secure  an  extension  of  its  existing  lease,-  or  because  of  its  inability, 
if  any,  to  remain  in  the  premises  in  question  with  the  consent  of  the 
landlord  for  a  period  of  ten  months  following  September  20,  1906; 
but  was  made  for  the  express  purpose  of  preventing  the  drug  com- 
pany from  occupying  the  premises  during  the  period  covered  by  the 
note  in  suit.  Besides  these  findings  upon  the  disputed  facts,  the 
undisputed  facts  show  that  the  note  in  suit  was  executed  by  the  de- 
fendant as  part  of  the  price  appellant  was  paying  for  plaintiff's  stock 
in  the  drug  company;  that  at  the  time  it  was  executed  defendant 
was  the  dominating  influence  in  the  drug  company  and  holder  of 
practically  all  its  entire  capital  stock.  At  the  time  of  the  sale  the 
defendant  was  its  president,  its  manager,  and  its  principal  director. 
The  other  directors  were  men  employed  by  defendant  and  subject 
to  discharge  by  him  and  necessarily  under  his  domination  and  con- 
trol. The  defendant  admitted  that  he  had  the  direction  of  the  drug 
company,  and  that  it  never  failed  to  do  what  he  recommended.  The 
directors  approved  appellant's  scheme  to  sell  the  store.  The  stock- 
holders never  authorized  the  sale.  The  purchasers  did  immediately 
after  their  purchase  obtain  a  new  lease  for  a  term  of  thirty-five 
months  following  February  1,  1907,  and  with  their  assigns  have  held 
possession  of  the  store  building  continuously  since  their  purchase. 

It  seems  clear  that  wliere  a  contract  is  made  which  is  performable 
at  the  time  of  the  occurrence  of  a  future  event,  the  law  imputes  to 
the  promisor  an  agreement  that  he  will  put  no  obstacle  in  the  way 
of  the  happening  of  that  event,  and  that  he  will  hold  himself  in 
readinegs  to  cooperate  where  his  cooperation  is  a  necessary  element 
in  the  happening  of  the  contingency.  If,  in  violation  of  this  im- 
plied covenant  on  his  part,  he  does  something  which  prevents  the 
happening  of  the  event,  the  contract  becomes  absolute  and  must  be 
performed  as  if  the  event  had  occurred.  (Bradley  v.  Benjamin,  46 
L.  J.,  Q.  B.,  690;  Jones  v.  Walker,   13   B.   Monroe,   163,   56   Am. 
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Dec.,  557;  Dill  v.  Pope,  29  Kans.,  289;  Wolf  v.  Marsh,  54  Cal.,  228; 
Belles  V.  Sachs,  33  N.  W.,  865;  Teachenor  v.  Tibbals,  86  Pac,  483.) 

The  Bradley  case,  cited  above^  in  principle  is  quite  analogous  to 
the  present  case.  In  that  case  the  plaintiff,  a  tenant  from  year  to 
year  of  premises,  sold  the  good  will  of  the  business  carried  on  there 
to  defendants  under  an  agreement  which  was  to  be  void  unless  free 
and  undisturbed  possession  should  be  guaranteed  them.  Subse- 
quently, they  promised  to  pay  plaintiff  100  pounds  if  he  procured 
them  to  be  accepted  as  tenants  by  the  landlord.  While  plaintiff 
was  negotiating  with  the  landlord,  defendants  transferred  their  con- 
tract of  sale  of  the  good  will  to  another  who  entered  into  possession 
and  was  accepted  as  a  tenant  by  the  landlord.  Upon  action  to  re- 
cover the  100  pounds  from  the  original  purchasers  of  the  good  will, 
held:  That  the  defendants  having  by  their  voluntary  act  of  sale  dis- 
abled themselves  from  receiving  the  benefits  of  the  lease  renewal  for 
which  they  had  agreed  to  pay,  were  liable  to  pay  the  100  pounds  to 
the  plaintiff,  unless  they  could  prove  that  he  could  not  have  succeeded 
in  getting  them  accepted  as  tenants  if  they  had  entered  into  posses- 
sion as  contemplated   in  the   agreement. 

The  principle  is  well  stated  by  Justice  Brewer,  while  a  member 
of  the  Supreme  Court  of  Kansas,  in  deciding  Dill  v.  Pope.  A  party 
purchased  property  at  a  stipulated  price  agreeing  to  pay  for  it  on 
a  certain  condition.  Thereafter  such  purchaser,  by  an  act  of  his  own 
volition,  disabled  himself  from  complying  with  the  condition  by  sell- 
ing the  property.  It  was  said:  "By  selling  the  interest  defendant 
had  purchased,  he  holding  no  other  interest  in  the  property  and 
having  no  control  or  right  to  work  it,  disabled  himself  from  ever 
complying  with  the  condition  upon  which  he  was  to  make  payment. 
The  moment  he  did  this,  his  conditional  liability  on  the  contract 
for  the  unpaid  purchase  money  became  absolute,  and  such  purchase 
money  became  presently  due.  This  is  upon  the  well  settled  prin- 
ciple that  a  party  to  a  contract  can  not  interfere  to  prevent  the 
performance  of  any  condition  and  then  claim  any  benefit  or  escape 
any  liability  from  the  failure  of  such  performance.*' 

But  appellant  insists  that  the  sale  of  the  Owl  Drug  Company  was 
the  act  of  the  company — a  corporation — and  there  is  no  evidence 
that  in  making  the  same  appellant  was  acting  for  himself  except  in- 
sofar as  he  was  a  stockholder  of  the  company.  We  have  held  that 
if  the  appellant  put  it  out  of  the  power  of  the  drug  company  to 
comply  with  the  covenant  in  the  obligation  sued  on,  then  the  con- 
tract became  absolute;  and  if  appellant,  instead  of  himself  putting 
it  out  of  the  power  of  the  drug  company  to  comply  with  the  cove- 
nant, procured  another  to  prevent  the  happening  of  the  contingency, 
he  is  as  much  responsible  as  if  he  had  individually  prevented  its 
happening.  At  the  time  of  the  sale  appellant  was  the  president, 
business  manager  and  director  of  the  drug  company.  He  appears 
to  have  owned  nearly  all  the  stock  of  the  company.  He  says  the 
company  never  failed  to  do  what  he  recommended.  It  is  true  that 
the  obligation  sued  on  contains  no  express  covenant  or  warranty 
that  the  drug  company  will  occupy  the  premises  for  ten  months 
next  ensuing,  or  that  defendant  as  director,  president  or  executive 
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manager  would  not  voluntarily  consent  to,  or  be  the  instrument  of 
negotiating,  on  behalf  of  the  company  a  sale  of  its  property.  It 
does  by  necessary  implication  imply  a  promise  that  the  defendant 
would  do  no  act  that  would  prevent  the  performance  of  the  condi- 
tion upon  which  the  obligation  sued  upon  was  performable.  The 
rule  is  that  an  implied  promise  always  exists  where  equity  and  jus- 
tice require  the  party  to  do  or  refrain  from  doing  the  thing  in  ques- 
tion; where  the  covenant  on  one  side  involves  some  corresponding 
obligations  on  the  other;  where  by  the  relations  of  the  parties  and 
subject  matter  of  the  contract  a  duty  is  owing  by  one  not  expressly 
bound  by  the  contract  to  the  other  party  in  reference  to  the  subject 
of  it;  and  where  it  may  be  rightfully  assumed  that  it  would  have 
been  made  if  attention  had  been  drawn  to  it.  (Genet  v.  President 
of  Delaware  &  Hudson  Canal  Co.,  32  N".  E.,  1078  (K  Y.  Ct.  of 
App.).) 

We  think  it  immaterial  whether  the  defendant  himself  prevented 
the  performance  of  the  covenant  in  the  obligation  sued  on,  or  whether 
he  under  the  facts  induced  and  prevented  its  performance  through 
the  Owl  Drug  Company. 

The  court  did  not  err  in  refusing  appellant's  requested  charge, 
reading:  "You  are  instructed  the  undisputed  evidence  shows  that 
the  Owl  Drug  Company  was,  at  the  time  of  the  sale  of  its  store  No. 
1,  a  corporation  duly  incorporated,  and  that  if  you  find  from  the 
evidence  that  the  defendant,  Z.  E.  Marvin,  in  making  the  sale  of 
the  said  store  of  the  Owl  Drug  Company,  acted  as  an  oflBcer  or 
agent  of  the  Owl  Drug  Company,  that  then  the  sale  was  the  act  of 
the  said  corporation  and  not  the  individual  act  of  the  defendant, 
and  he  can  not  be  charged  with  such  act.^'  As  stated,  at  the  time 
of  the  sale  the  appellant  was  the  owner  of  nearly  all  the  stock  of 
the  drug  company,  was  its  president,  its  business  manager,  and  a 
director,  and  the  company  never  failed  to  carry  out  what  he  rec- 
ommended. 

Nor  do  we  think  there  was  error  in  refusing  appellant's  special 
charge  as  follows:  "If  you  believe  from  the  testimony  that  in  the 
sale  of  drug  store  No.  1  by  the  Owl  Drug  Company,  the  said  com- 
pany and  the  defendant  acted  in  good  faith  in  the  interest  of  the 
business  of  the  Owl  Drug  Company  solely,  and  in  view  of  the  un- 
certain tenure  shown  "by  tlie  undisputed  evidence,  under  which  said 
Owl  Drug  Company  was  occupying  the  premises  in  which  it  was 
conducting  its  drug  store  No,  1,  and  you  further  find  from  the  tes- 
timony that  said  Owl  Drug  Company,  nor  the  defendant,  in  making 
such  sale  were  influenced  by  an  intent  to  prevent  the  plaintiff  from 
collecting  the  note  herein  sued  on,  then  you  are  instructed  that  such 
sale  did  not  in  law  make  the  defendant  liable  unconditionally  to 
pay  the  obligation  sued  on  herein.^^  This  charge  seeks  to  excuse  the 
appellant's  acts  in  breaching  the  contract  sued  on,  providing  he  was 
acting  in  good  faith  to  the  Owl  Drug  Company,  which  company  was 
not  a  party  to  the  suit.  If  the  Owl  Drug  Company  was  induced  to 
make  the  sale  by  the  dominating  influence  of  appellant,  it  was  im- 
material that  in  bringing  about  the  sale  he  acted  in  good  faith  in 
the  interest  of  the  drug  company. 
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The  trial  court  refused  appellant's  requested  charge  No.  4  as 
follows:  "You  are  instructed  that  the  contract  sued  on  does  not 
bind  the  defendant  by  express  terms  or  by  implication  that  Owl 
Drug  Company  shall  not  during  the  ten  months  succeeding  Sep- 
tember 20,  1906,  sell  its  drug  store  No.  1,  and  you  are  further  in- 
structed that  if  you  believe  from  the  testimony  that  in  the  sale  of 
its  drug  store  No.  1  said  Owl  Drug  Company  acted  as  a  reasonably 
prudent  person  would  have  acted  under  the  same  circumstances  in 
selling  its  drug  store  No.  1,  and  you  further  find  from  the  testi- 
mony that  the  said  sale  made  by  Owl  >Drug  Company  of  its  said 
store  was  made  in  good  faith  and  without  intent  thereby  to  prevent 
plaintiff  from  collecting  the  obligation  sued  on,  you  will  find  for 
the  defendant,  unless  you  further  find  from  the  testimony  that  the 
defendant  subsequent  to  the  date  of  the  obligation  herein  sued  on, 
for  a  valuable  consideration,  agreed  with  the  plaintiff  to  pay  the 
note  sued  on  unconditionally."  This  action  is  assigned  as  error. 
This  charge  was  properly  refused.  The  good  faith  of  the  drug  com- 
pany, or  its  honest  intent,  or  its  prudent  management  of  its  cor- 
porate affairs,  was  not  an  issue  under  the  pleadings  tendered  or  the 
evidence  offered.     It  had  no  bearing  upon  the  issues  in  the  case. 

Complaint  is  made  of  the  court's  action  in  giving  a  special  charge 
asked  oy  plaintiff  as  follows:  "You  are  charged  that  the  mere 
expectation  of  the  defendant,  Z.  E.  Marvin,  that  Owl  Djug  Company 
would  not  be  permitted  to  remain  iii  said  store,  if  he  had  expecta- 
tion, did  not  justify  him  in  selling  or  cooperating  with  others  in 
the  selling  of  said  store  No.  1,  unless  such  expectation, .  if  any,  was 
caused  by  a  demand  from  the  agent  of  the  landlord  of  said  premises 
for  possession  of  same,  or  notice  to  vacate  within  a  definite  time 
had  been  given  said  tenant  by  said  agent."  It  is  insisted  that  this 
charge  is  on  the  weight  of  the  testimony.  The  substance  of  this 
charge  is  that  the  mere  expectancy  by  defendant  that  the  Owl  Drug 
Company  would  not  be  permitted  to  remain  in  its  store,  if  he  had 
such  expectancy,  did  not  justify  him  in  selling  the  store,  unless  such 
expectation  proceeded  from  a  demand  from  the  landlord  or  notice 
to  vacate.  The  charge  was  not  on  the  weight  of  evidence  and  was 
proper.  Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 


W.  B.  Newton  et  al.  v.  Dickson,  Moore  &  Smith  et  al. 

Decided  January  23,  1909. 

1. — Contract — Sale  of  Land — ^Forfeitnre  Clanse — Option. 

A  contract  in  writing  signed  by  the  parties,  reciting  that  the  owner  agreed 
to  sell  and  convey  a  certain  parcel  ot  land  for  a  certain  sum  in  money  payable 
a  certain  sum  in  cash  and  the  balance  in  notes;  that  to  bind  the  contract 
the  contracting  parties  each  deposit  a  certain  sum  to  be  forfeited  by  the  party 
failing  to  fulfil  his  part  of  said  contract,  and  that  same  is  to  be  consummated 
in  thirty  days,  evidenced  a  valid  sale  of  the  land,  notwithstanding  the  for- 
feiture clause,  and  not  a  mere  option  to  purchase. 
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8. — stakeholder — Costs — ^Attorney's  Fee. 

Where  a  stakeholder,  made  a  party  defendant  by  the  plaintiff  in  a  suit 
to  recover  a  forfeit,  was  compelled  to  employ  an  attorney  to, file  his  answer, 
and  answered  to  the  effect  that  he  was  ready  and  willing  to  pay  the  sum  to 
the  party  entitled  to  receive  it,  and  to  this  end  stood  ready  to  pay  it  into  court 
to  be  paid  to  the  party  entitled  thereto,  he  was  entitled  to  an  attorney's  fee 
to  be  taxed  as  co8t»  against  the  plaintiff  who  was  cast  in  the  suit. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Wear. 

Vaughan  &  Hart,  for  appellants. 

Morrow  &  Smithdeal,  for  appellees. 

BOOKHOUT,  Associate  Justice.— On  the  11th  day  of  Febru- 
ary, 1908,  appellants  filed  their  original  petition  in  the  court  below 
against  appellees,  Dickson,  Moore  &  Smith,  to  recover  of  them 
$1,000  placed  in  their  possession  as  forfeit  money  through  a  check 
drawn  by  one  R.  C.  Frazier  on  the  First  State  Bank  of  Hillsboro, 
Texas,  one  of  the  appellees  herein,  seeking  in  said  petition  a  judg- 
ment against  appellees  for  said  check  and  decree  directing  said  bank 
to  pay  to  appellants  said  sum  of  $1,000.  The  defendants,  Dickson, 
Moore  &  Smith,  answered  by  exceptions,  general  denial  and  -special 
plea,  in  substance,  that  they  were  real  estate  agents  engaged  in  the 
sale  of  real  estate  on  commission;  that  plaintiffs  listed  certain  prop- 
erty with  them  for  sale  at  $19,000,  and  agreed  that  if  said  defend- 
ants should  find  a  purchaser  for  said  land  who  was  ready,  able  and 
willing  to  buy  the  same  at  $19,000  that  the  defendants  should  re- 
ceive five  hundred  dollars  commission  for  their  services;  that  ihey 
did  find  a  purchaser  who  was  ready,  able  and  willing  to  buy  the 
same,  to  wit:  R.  C.  Frazier,  and  to  pay  therefor  the  sum  of  $19,000, 
$10,000  cash,  and  the  assumption  of  loans,  and  the  balance  in  two 
notes,  one  for  one,  and  one  for  two  years,  bearing  interest  at  the 
rate  of  eight  percent  per  annum.  That  said  purchaser  was  found  by 
the  said  defendants,  and  he  and  the  said  W.  R.  Newton,  who  was 
acting  for  himself,  and  the  other  plaintiffs  herein  were  brought 
together  by  the  said  defendants,  and  the  terms  aforesaid  were  agreed 
upon,  and  the  said  R.  C.  Frazier  and  the  said  W.  R.  Newton  signed 
a  written  agreement  acquiescing  and  binding  themselves  to  the  said 
terms  of  sale.  That  by  virtue  of  the  premises  the  said  plaintiff  be- 
came liable  and  promised  to  pay  the  defendants  their  said  commis- 
sion, which  they  alleged  was  $500.  Defendants  further  show  to  the 
court  that  at  the  time  said  contract  was  made,  and  at  the  time  and 
at  all  times  since  the  same  was  made,  the  said  R.  C.  Frazier  was  a 
solvent  man.  That  at  the  time  of  making  said  contract  he  deposited 
with  these  defendants  a  check  payable  to  them  for  the  sum  of 
$1,000.  That  subsequently  the  plaintiffs  failed  and  refused  to  en- 
force said  contract  against  the  said  Frazier  and  failed  and  refused 
to  sue  him  for  damages  upon  the  same,  and  compromised  -and  agreed 
with  him  to  abandon  the  said  contract  and  to  waive  all  damages 
against  him,  except  such  as  were  represented  by  the  check  aforesaid. 
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whereby  the  said  defendants  say  tliat  the  plaintiffs  became  liable 
and  promised  to  pay  them  their  said  commission.  That  they  have 
failed  and  refused  to  pay  the  same.  That  the  said  bank  upon  which 
said  check  is  drawn  is  willing  to  pay  the  check/  but  that  the  said 
bank  has  been  instructed  by  the  said  R.  C.  Frazier  not  to  pay  the 
same  unless  the  same  is  endorsed  by  the  said  W.  E.  Newton.  That 
the  plaintiffs  are  insolvent  and  have  no  property  subject  to  execu- 
tion. 

The  First  State  Bank  answered  that  R.  C.  Frazier  has  on  deposit 
with  it  suflScient  funds  to  pay  the  check  for  $1,000  described  in 
plaintiffs'  petition.  That  said  check  was  executed  by  the  said  R.  C. 
Frazier  to  the  said  defendants,  Dickson,  Moore  &  Smith,  as  a  for- 
feit to  be  given  up  by  him,  the  said  Frazier,  in  the  event  he  failed 
to  consummate  a  certain  contract  entered  into  by  and  between  plain- 
tiffs and  the  said  Frazier,  whereby  the  said  plaintiffs  were  to  sell 
and  convey  to  said  Frazier  the  land  described  in  the  plaintiffs'  peti- 
tion on  the  terms  substantially  described  and  set  out  in  plaintiffs' 
said  petition.  That  this  defendant  is  ready  and  willing  to  pay  said 
check  to  the  person  or  persons  who  are  entitled  to  receive  same,  and 
to  that  end  this  defendant  stands  ready  to  tender  said  fund  into 
said  court  to  be  paid  to  the  party  or  parties  who  are  entitled,  thereto. 
That  defendant  further  says  that  it  is  entitled  out  of  said  fund  to 
a  reasonable  attorney's  fees  for  answering  herein,  it  having  employed 
attorneys  for  that  purpose  and  having  contracted  to  pay  said  attor- 
neys reasonable  compensation  for  their  services  in  preparing  this 
answer,  filing  same  and  representing  this  defendant  in  this  cause. 
That  $50  is  a  reasonable  and  proper  fee  for  such  services. 

A  jury  trial  resulted  under  instructions  of  the  court  in  a  verdict 
as  follows:  "We,  the  jury,  find  a  verdict  in  favor  of  the  plaintiffs 
in  the  sum  of  Five  Hundred  ($oOO)  Dollars  against  all  of  the  de- 
fendants. We  further  find  in  favor  of  the  defendants,  Dickson, 
Moore  &  Smith,  the  sum  of  Five  Hundred  ($500)  Dollars  as  against 
the  First  State  Bank  and  all^  the  plaintiffs.^'  Judgment  followed 
on  the  verdict,  and  the  court  allowed  the  First  State  Bank  the  sum 
of  $25  as  attorney's  fees  to  be  taxed  and  collected  as  other  costs 
in  said  suit.     Plaintiffs  perfected  an  appeal. 

Conclusions  of  Fact — W.  R.  Newton,  acting  for  himself  and  the 
other  plaintiffs,  listed  the  295  acres  of  land  described  in  the  plead- 
ings with  the  real  estate  firm  of  Dickson,  Moore  &  Smith  for  sale 
for  $19,000,  upon  which  said  agents  were  to  receive  a  commission 
of  $500  for  making  a  sale.  Subsequently,  said  agents  found  a  pur- 
chaser, to  wit :  R.  C.  Frazier,  who  was  able,  ready  and  willing  to 
purchase  said  land  at  the  stipulated  price.  They  presented  said 
purchaser  to  said  W.  R.  Newton,  whereupon  said  Newton  for  him- 
self and  the  other  plaintiffs  entered  into  a  written  contract  with 
said  purchaser  as  follows:  "This  agreement  entered  into  this,  the 
24th  day  of  December,  1907,  between  W.  R.  Newton,  party  of  the 
first  part,  and  R.  C.  Frazier,  party  of  the  second  part,  witnesseth: 
That  W.  R.  Newton,  of  the  first  part  for  himself,  and  representing 
W.  R.  Newton  et  al.,  and  by  their  advice  and  consent  does  hereby 
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agree  to  sell  and  convey  to  R.  C.  Frazier,  party  of  the  second  part, 
295  acres  of  land  situated,  in  Hill  County,  Texas,  and  known  as 
the  Tom  E.  Newton  estate  on  Sherwood  survey,  for  the  considera- 
tion of  $19,000,  payable  as  follows:  $10,000  cash,  the  assumption 
of  the  loans,  and  the  balance  in  two  notes  of  one  and  two  years, 
bearing  interest  at  the  rate  of  eight  percent.  And  to  bind  the  above 
contract  we,  the  above  contracting  parties,  deposit  the  sura  of  $1,000 
each  with  Dickson,  Moore  &  Smith,  the  same  to  be  forfeited  by 
party  failing  to  fulfill  his  part  of  above  contract.  This  contract  to 
be  consummated  in  thirty  days. 

"(Signed)  W.   R.   Newton, 
R.   C.   Frazier.'' 

Which  contract  was  prepared  by  Dickson,  Moore  &  Smith,  and 
at  the  time  of  the  execution  of  said  contract  R.  C.  Frazier  executed 
his  check  on  the  First  State  Bank  of  Hillsboro  for  One  Thousand 
Dollars,  payable  to  Dickson,  Moore  &  Smith,  or  order,  on  which 
check  there  was  written  the  following  words:  **This  check  is  only 
to  be  paid  in  case  of  failure  of  parties  signing  same  failing  to  comply 
with  the  accompanying  contract."  At  the  same  time  W.  R.  Newton 
executed,  his  note  for  One  Thousand  Dollars,  payable  to  Dickson, 
Moore  &  Smith,  the  note  containing  the  following:  "This  note  is 
only  to  be  paid  on  failure  of  parties  signing  failing  to  keep  faith  in 
accordance  with  contract."  The  contract,  note  and  check  were  drawn 
in  Dickson,  Moore  &  Smith's  office  and  put  into  their  possession  to 
be  held  pending  the  closing  of  the  trade,  and  for  the  purposes  set 
out  in  the  written  contract.  R.  C.  Frazier  failed  to  conclude  the 
purchase  with  the  plaintiffs,  and  Dickson,  Moore  &  Smith  insisted 
upon  the  payment  of  their  commission,  which  they  claimed  to  be 
$500.  Newton  insisted  that  the  commission  ought  not  to  be  paid. 
Frazier  instructed  the  bank  not  to  pay  the  check  unless  it  was  en- 
dorsed by  Dickson,  Moore  &  Smith  and  W.  R.  Newton,  and  Frazier 
agreed  with  Newton  that  he  would  surrender  the  One  Thousand  Dol- 
lars and  Newton  agreed  that  he  would  make  no  claim  for  damages 
against  Frazier  except  to  insist  upon  the  payment  of  the  check  for 
One  Thousand  Dollars.  The  plaintiffs  were  willing  and  ready  to 
execute,  and  would  have  executed,  proper  deed  of  conveyance  to  the 
said  R.  C.  Frazier,  conveying  said  tract  of  land  to  him  according  to 
the  terms  of  said  contract,  if  the  said  R.  C.  Frazier  had  complied 
with  same. 

Conclusions  of  Law, — The  appellants  under  their  first  assignment 
of  error,  under  which  the  contention  properly  arises,  present  the  propo- 
sition that  in  order  for  appellees  to  be  entitled  to  the  commission 
claimed  by  them,  it  was  necessary  under  the  contract  of  brokerage 
between  appellants  and  appellees  that  appellees  should  bring  to  ap- 
pellants a  customer  who  was  ready,  able  and  willing  to  purchase  their 
land  upon  the  terms  autliorized  by  appellants,  provided  that  appellees 
should  be  entitled  to  their  commission  only  in  the  event  the  failure 
to  consummate  the  sale  resulted  from  the  fault  of  appellants.  In 
other  words,  that  the  written  contract  between  Newton  and  Frazier 


1909].       Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Allen.       ,     433 

does  not  evidence  a  sale  of  the  land,  but  only  an  option  on  the  part 
of  R.  C.  Frazier  to  purchase  the  land  at  any  time  within  thirty  days 
from  its  date,  and  that  Frazier  not  having  elected  to  comply  with 
the  option,  the  appellees  are  not  entitled  to  commission.  We  do  not 
concur  in  this  proposition.  The  contract  between  W.  R.  Newton  and 
R.  C.  Frazier  is  more  than  an  option  to  purchase  the  land.  Con- 
strued as  a  whole,  it  evidences  a  valid  contract  by  which  said  Newton 
agrees  to  sell  295  acres  of  land  known  as  the  Tom  E.  Newton  estate 
in  Sherwood  survey,  in  Hill  County,  for  the  price  and  upon  the  terms 
stated  in  the  contract;  and  that  R.  C.  Frazier  is  to  pay  said  price 
in  the  manner  stated,  and  that  each  party  is  to  deposit  the  sum  of 
$1,000  with  Dickson,  Moore  &  Smith  "to  be  forfeited  by  the  party 
failing  to  fulfill  his  part  of  the  contract.'^  Newton  could  have  en- 
forced specific  performance  of  this  on  the  part  of  Frazier,  notwith- 
standing it  contained  a  clause  of  forfeiture  of  $1,000  for  failure  to 
perform.      (Moss  &  Raley  v.  Wren,   102  Texas,  567.) 

The  appellees  having  procured  a  purchaser  of  the  land,  and  such 
purchaser  having  entered  into  a  valid  contract  with  the  vendor,  which 
contract  the  vendor  could  specifically  enforce,  the  appellees  were  en- 
titled to  their  commissions.  It  follows  from  these  remarks  that  the 
court  did  not  err  in  instructing  a  verdict  in  favor  of  the  defendants, 
Dickson,  Moore  &  Smith  against  plaintiffs  and  the  First  State  Bank 
for  the  sum  of  $500.  Newton  testified  that  wheij  he  listed  the  prop- 
erty with  them  he  told  them  he  would  pay  the  regular  commission; 
that  at  the  time  he  signed  the  contract  he  knew  that  $500  was  to 
be  the  commission. 

There  was  no  error  in  allowing  the  defendant,  First  State  Bank, 
$25  attorney's  fees  and  taxing  the  same  as  other  costs  against  plain- 
tiffs. The  bank  was  made  a  party  by  plaintiffs  and  was  compelled 
to  employ  attorneys  to  file  its  'answer,  and  answered  at  length  to  the 
effect  that  it  was  ready  and  willing  to  pay  the  check  to  the  person  or 
persons  entitled  to  receive  the  same,  and  to  this  end  it  stood  ready 
to  pay  said  sum  into  court  to  be  paid  to  the  party  or  parties  entitled 
thereto. 

The  assignments  not  discussed  have  been  carefully  considered,  and 
because  we  are  of  the  opinion  they  fail  to  point  out  reversible  error 
they  are  overruled.     The  judgment  is  affirmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

MiTTiE  Allen. 

Decided  January  23,  1909. 

1. — ^Personal  Injuries — ^Permanent  Injuries — ^Fntnre  BniTeringr. 

Evidence  that  the  injury  inflicted  upon  the  head  of  plaintiff  over  the  eye 
caused  an  indenture  in  the  bone,  which  existed  at  the  time  of  trial,  which 
would  cause  plaintiff  to  have  more  or  less  headaches  all  the  time  and  affect 
the  sight  of  the  eve  about  half,  and  cause  dizziness  and  pain,  and  that  these 
conditions  would  always  remain,  authorized  a  charge  submitting  the  issues 
of  permanent  injury  and  future  suffering. 

Vol.  LIII  Civil— 28. 
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2. — ^Damagefl^-Pennaiieiit  Injuries. 

A  charge  authorizing  the  jury  to  allow  damages  for  permanent  injuries 
to  the  person  in  such  sum  as  they  believe  may  accrue  in  the  future,  was  not 
error.     The  use  of  the  word  ''may"  did  not  render  it  objectionable. 

S. — ^Harried  Women — Bight  to  Sue  Alone. 

A  married  woman  may  sue  alone  for  injuries  to  her  person  on  proving 
that  she  and  her  husband  have  been  separated  for  four  years,  that  during 
that  time  she  has  been  making  a  living  for  herself  and  child,  and  that  during 
such  time  he  has  not  contributed  anything  for  their  support,  but  has  refused 
to  assist  her  in  any  way,  or  have  anything  to  do  with  them.  The  failure  of 
the  husband  to  contribute  to  the  support  of  family  for  so  long  a  time  war- 
rants the  inference  that  had  he  been  applied  to,  to  join  in  the  suit  he  would  have 
declined. 

4. — Same — Capacity  to  Sue — ^Pleading. 

Where  a  married  woman  sues  alone  and  her  petition  shows  her  legal  ca- 
pacity to  sue,  and  there  is  no  verified  pleading  attacking  it,  the  court  may 
assume  in  its  charge  that  she  is  authorized  to  maintain  the  suit  in  her  own 
name.     Revised  Statutes,  art.  1265. 

0. — Negligence— Injury  to  Passenger— Proximate  Cause. 

Evidence  that  the  passenger  had  reached  the  car-  into  which  the  conductor 
had  directed  her,  and  before  she  had  time  to  take  a  seat  in  the  car  there  was 
a  train  or  engine  propelled  against  the  car  with  such  force  that  she  was  thrown 
against  the  back  of  the  seat  and  received  the  injuries  sued  for,  authorized  a 
finding  of  actionable  negligence  on  the  part  of  the  carrier  proximately  causing 
the  injuries. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Jno.  r.  CraddocJc  and  Coke,  Mill^  &  Coke,  for  appellant 
B.  Q.  Evans,  for  appellee. 

BAINEY,  Chief  Justice. — The  appellee  instituted  this  suit  against 
the  appellant  to  recover  damages  for  personal  injuries  received  by 
her  while  a  passenger  on  appellant's  train  through  the  negligence  of 
appellant's  servants.  Appellant  answered  by  general  demurrer,  general 
denial,  and  plead  contributory  negligence  in  general  terms.  A  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for  $1500, 
from  which  the  railway  company  prosecutes  this  appeal. 

The  first  assignment  of  error  complains  of  the  fourth  paragraph 
of  the  court's  charge,  viz.:  *'If  you  find  for  the  plaintiff  you  will 
allow  her  such  sum  as  will  now  in  cash  reasonably  compensate  her 
for  the  physical  pain  and  mental  anguish,  if  any,  she  has  suffered  up 
to  the  time  of  this  trial,  and  such  suffering,  if  any,  of  a  like  character 
as  she  will  reasonably  and  probably  undergo  in  the  future  as  the 
direct  and  proximate  result  of  her  injuries,  if  any,  and  also  reasonable 
compensation  for  the  loss,  if  any,  that  she  has  already  sustained  by 
reason  of  inability  to  labor  and  earn  money;  and  if  you  find  her  in- 
juries, if  any,  are  permanent,  then  you  will  allow  her  such  sum  as 
will  reasonably  compensate  her  for  such  loss,  if  any,  as  may  reason- 
ably accrue   in  the  future,  as   the   result   of  said   injuries,   if  any,*' 
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The  contention  is:  The  charge  is  erroneous  wherein  it  authorizes 
the  jury  to  determine  whether  or  not  the  alleged  injuries  to  the  ap- 
pellee were  permanent  and  to  allow  her  damages  therefor,  because 
the  evidence  was  too  vague,  indefinite  and  uncertain  to  show  that  the 
alleged  injuries  were  with  any  reasonable  certainty  or  any  reasonable 
probability  permanent,  and  the  charge  upon  this  issue  authorized  the 
jury  to  go  into  the  domain  of  uncertainty,  speculation  and  conjecture. 

The  evidence  shows  that  appellee  was  a  passenger  on  appellant's 
train  en  route  from  Sterrett,  Oklahoma,  to  Greenville,  Texas.  When 
the  train  reached  Denison  it  stopped  and  the  conductor  instructed 
her  to  change  coaches.  She  did  so,  and  when  she  reached  the  coach 
to  which  the  change  was  made  and  before  she  was  seated  the  car  was 
struck  with  great  force  and  she  was  thrown  against  the  back  of  the 
bench  or  chair,  striking  her  head,  over  the  eye,  and  her  hip,  causing 
her  severe  injury. 

Dr.  French,  who  treated  her  several  times,  testified  in  effect  that 
there  was  a  bruised  place  over  the  eye;  that  there' was  an  indenture 
in  the  bony  substance,  which  existed  at  the  time  of  trial,  which  would 
cause  her  to  have  more  or  less  headaches  all  the  time  and  would  affect 
her  sight,  especially  the  right  eye.  If  stooping  forward  would  cause 
her  to  have  a  dizzy  spell  and  pain  in  the  head  at  that  point,  and 
pains  moving  back  to  the  top  of  the  head,  that  could  be  caused  by 
the  effect  of  the  pressure  on  the  lining  of  the  brain.  The  indenture 
of  the  bone  against  the  brain  substance  or  lining  of  the  brain  would 
account  for  the  dizziness  or  blindness  or  partial  blindness  of  that  eye, 
too  much  pressure  on  the  optic  nerve.  The  right  eye  is  impaired 
about  half.  Thought  plaintiff's  condition  in  the  head  and  in  the  side 
and  kidneys  was  serious  and  that  the  condition  to  the  head  was  per- 
manent. That  the  bruises  and  injury  would  diminish  her  ability  to 
walk  about  twenty-five  percent  and  that  condition  would  always  re- 
main. Plaintiff  testified  to  the  injury  and  the  effect  thereof.  The 
testimony  adduced  on  the  trial,  we  think,  sufficiently  shows  that  plain- 
tiff^s  injuries  were  permanent  and  of  sufficient  force  to  require  such 
an  instruction  as  the  court  gave  and  to  warrant  the  verdict  rendered 
by  the  jury. 

The  other  contention  is:  The  charge  was  erroneous  in  allowing 
the  jury  in  estimating  the  damages  to  award  to  the  appellee  such  sum 
for  permanent  injuries  as  they  believed  "may^^  accrue  in  the  future, 
whereas  the  jury  should  have  been  instructed  that  before  anything 
could  be  allowed  for  alleged  permanent  injuries  they  must  believe 
and  find  from  the  evidence  that  the  injuries  were  permtfnent,  and 
that  the  appellee  would  suffer  loss  in  the  future  because  such  injuries 
were  permanent.  In  reply  to  this  contention  we  simply  refer  to 
the  case  of  St.  Louis  S.  W.  Ry.  Co.  v.  Garber,  108  S.  W.,  742,  de- 
cided by  this  court,  opinion  by  Mr.  Justice  Talbot,  where  a  charge  of 
similar  import  was  given  and  it  was  held  not  to  be  error. 

The  second  assignment  of  error  is:  "The  court  erred  in  its  gen- 
eral charge  to  the  jury  and  the  same  is  upon  the  weight  of  the  evi- 
dence in  that  it  is  therein  assumed  that  the  plaintiff  was  authorized 
to  maintain  this  suit  in  her  own  name,  because  the  evidence  showed 
without  contradiction  that  the  plaintiff  is   a   married  woman,   and 
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that  she  had  not  been  divorced  from  her  husband;  and  the  evidence 
further  showed  that  her  husband  knew  nothing  of  the  pendency  of 
this  suit  or  of  the  alleged  accident  to  the  plaintiff,  and  that  he  had 
not  refused  to  join  her  in  the  svit  and  the  evidence  further  failed 
to  show  that  the  separation  of  the  plaintiff  and  her  husband  was  not 
due  to  her  fault.'^  Plaintiffs  petition  alleges  that  she  is  a  married 
woman;  that  her  husband  is  W.  H.  Allen;  that  he  has  refused  to 
joiii  her  in  this  suit;  that  he  abandoned  plaintiff  in  the  month  of 
June,  1904,  and  has  lived  separate  and  apart  from  her  since  said 
date,  and  has  failed  and  refused  and  neglected  to  contribute  any- 
thing to  plaintiff's  support,  and  failed  and  refused  to  do  anything  for 
the  plaintiff  to  protect  her  in  her  rights,  and  has  failed  and  refused 
to  join  her  in  this  suit  for  her  protection.  The  appellant  filed  no 
plea  in  abatement,  nor  does  the  record  show  any  other  plea  contest- 
ing plaintiff's  right  to  sue  alone.  The  appellee  says  in  her  brief  that 
"a  verbal  plea  in  abatement  was  made  before  the  court  and  the  issue 
was  made  and  tried  before  the  trial  of  the  case,  and  the  trial  court 
overruled  the  plea  in  abatement  However  this  may  be,  we  think 
the  evidence  adduced  on  the  trial  is  sufficient  to  show  that  plaintiff 
was  entitled  to  maintain  this  suit  by  reason  of  being  abandoned  by 
her  husband.  Jt  shows  that  plaintiff  and  her  husband  had  been  sep- 
arated about  four  years,  since  which  time  she  had  been  making  a 
living  for  herself  and  child,  the  husband  during  said  time  had  not 
contributed  one  cent  to  the  support  of  herself  and  boy,  and  had  re- 
fused to  assist  her  in  any  way.  The  plaintiff  on  this  point  testified: 
"He  has  never  contributed,  or  has  had  nothing  to  do  with  me  or  the 
bov  since  he  left  us.'^  She  did  not  know  where  he  lived  and  never 
had  any  communication  with  him  in  relation  to  the  bringing  of  this 
suit.  The  husband  had  left  plaintiff  and  her  boy  and  had  ceased 
to  act  as  the  head  of  the  family.  Having  failed  so  long  to  contribute 
to  the  support  of  the  family  or  to  have  anything  to  do  with  them, 
we  tliink  the  inference  is  clearly  deducible  that  had  he  been  applied 
to  to  join  in  the  suit  he  would  have  declined.  She  was  left  without 
his  care  and  protection  and  under  the  circumstances  was  entitled  to 
maintain  the  suit.  (St.  Louis  S.  W.  Ey.  Co.  v.  Griffith,  12  Texas 
Civ.  App.,  631;  Wright  v.  Hays,  10  Texas,  130;  Kelley  v.  Whitmore, 
41  Texas,  648;  Texas  &  Pac.  Ry.  Co.  v.  Fuller,  13  Texas  Civ.  App., 
151.)  Revised  Statutes,  art.  1265,  requires,  in  effect,  in  order  to 
attack  plaintiff's  "legal  capacity  to  sue^'  the  defendant  must  verify 
his  answer  by  affidavit,  unless  the  truth  of  the  pleadings  appear  of 
record.  The  allegations  of  plaintiff's  petition  show  plaintiffs  legal 
capacity  to  sue  and  there  was  no  verified  plea  attacking  said  capacity, 
therefore  there  was  no  error  in  the  court^s  charge. 

The  court  did  not  err  in  overruling  the  motion  for  new  trial  on 
the  ground  that  the  evidence  fails  to  support  the  verdict  of  the  jury, 
in  that  the  evidence  fails  to  show  that  there  was  any  actionable  neg- 
ligence of  the  defendant  proximately  causing  the  injury  to  the  plain- 
tiff. The  evidence  shows  that  plaintiff  had  reached  the  car  into 
which  the  conductor  had  directed  her,  and  before  she  had  time  to 
take  a  seat  there  was  a  train  or  engine  propelled  against  tlie  car  with 
such  force  that  she  was  thrown  against  the  back  of  the  seat  and  re- 
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ceived  the  injuries  sued  for.  This  warranted  the  jury  in  finding 
negligence.  The  verdict  is  not  excessive. ,  Finding  no  reversible  error 
in  the  record^  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


J.  E.  Watkins  v.  Citizens  National  Bank  of  Rockwall  et  al. 

Decided  December  10,  1908;  January  24,  1909.  . 

1. — ^Landlord  and  Tenant— Lien — ^Waiver. 

Evidence  considered  and  held  to  support  a  finding  that  a  landlord's  lien 
for  his  stock  sold  the  tenant  to  enable  him  to  make  a  crop  had  been  waived — 
the  tenant  never  having  cultivated  the  rented  premises  and  the  property  being 
absent  therefrom  more  than  thirty  days. 

2. — ^Llen — Conversion — ^Intervention. 

In  a  suit  in  the  County  Court  on  notes  secured  by  a  mortgage  on  personal 
property,  which  sought  foreclosure  of  the  lien  and  personal  judgment  against 
a  third  party  for  the  value  of  a  part  of  the  mortgaged  property  which  had 
been  sold  to  and  converted  by  him,  the  holder  of  a  junior  lien  on  the  con- 
verted property  had  no  right  to  intervene  for  the  purpose  of  having  personal 
judgment  against  such  third  party  for  the  excess  of  the  value  of  the  converted 
property  over  the  claim  of  the  prior  lien  holder. 

ON    MOTION   FOB   BEHEABING. 

8. — Conversion  of  Xortgragred  Property. 

The  recovery  by  a  mortgagee  for  conversion  of  the  mortgaged  property 
is  limited  to  the  value  of  the  debt  secured,  though  the  converted  property  is 
worth  more. 

4. — ^Intervention — ^Pleading: — ^Interest  in  Subject  Matter. 

The  allegation  of  an  intervener  that  he  is  interested  in  the  subject  matter 
of  the  litigation  is  a  mere  pleading  of  a  conclusion  of  law,  to  be  given  effect 
only  as  far  as  the  facts  alleged  support  such  conclusion. 

6. — ^Intervention— Interest  in  Litigation. 

An  interest  in  the  property  in  litigation  in  a  mortgage  foreclosure  does 
not  give  a  right  to  intervene  where  there  is  no  interest  in  the  particular  rights, 
wrongs  or  remedies  involved  in  such  litigation. 

Appeal  from  the  County  Court  of  Rockwall  County.  Tried  below 
before  Hon.  H.  M.  Wade. 

Abernathy  &  Mangum  and  Ahernathy  £  Aiernathy,  for  appellant. 

r.  B.  Ridgell,  for  appellee. 

J.  W.  Reese,  for  intervener  Snead. 

HODGES,  Associate  Justice. — The  Citizens  National  Bank,  one 
of  the  appellees  herein,  sued  K.  T.  Jones  on  two  promissory  notes 
aggregating  $306,  and  also  sought  the  foreclosure  oi  two  mortgages 
given  by  Jones  to  secure  the  notes.  The  notes  and  mortgages  were 
executed  in  February  and  June  of  1905.  The  property  upon  which 
the  mortgages  were  given  consisted  of  two  mules,  a  horse  and  a  mare, 
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and  some  crops  to  be  grown  by  Jones  during  that  year.  The  appel- 
lant, Watkins,  was  made  a  party  defendant  upon  the  grounds  that 
he  had  converted  some  of  the  stock  upon  which  the  bank  had  a 
mortgage,  and  judgment  was  asked  against  him  for  the  value  of  the 
property  converted.    Watkins  in  his  defense  alleged  that  in  December, 

1904,  he  sold  the  stock  in  question  to  Jones  to  enable  the  latter  to 
make  a  crop  on  twenty-six  acres  of  land  which  he  (Watkins)  then 
rented  to  Jones  for  the  year  1905,  and  that  he  had  a  landlord*s  lien 
upon  the  property  sold.  It  appears  from  the  evidence  that  Jones 
lived  upon  another  tract  of  land  a  short  distance  from  the  twenty-six 
acres  alluded  to  by  Watkins;  that  Watkins  did  make  a  contract  with 
Jones  to  cultivate  the  twenty-six  acres  of  land  and  did  sell  him  the 
property  in  controversy,  for  which  he  took  Jones'  note,  reserving  a 
lien.  The  testimony  further  shows  that  Jones  never  attempted  to 
make  a  crop  upon  the  premises  rented  to  him  by  Watkins;  never 
did  any  work  upon  it  except  to  haul  some  wood  therefrom  for  Wat- 
kins, and  never  at  any  time  lived  or  kept  his  property  upon  those 
premises.     It  is  further  shown  that  Watkins  knew,  as  early  as  June, 

1905,  that  Jones  had  abandoned  the  intention  of  making  any  crop 
upon  the  premises.  From  this  testimony  the  court  found  that  al- 
though Watkins  had  a  landlord's  lien,  it  was  lost  by  reason  of  the 
property  being  absent  from  the  rented  premises  more  than  thirty 
days.  Judgment  was  rendered  in  favor  of  the  bank  upon  the  two 
notes  as  prayed  for,  and  also  a  judgment  of  foreclosure  upon  such  of 
tlie  property  as  could  be  found  and  which  was  described  in  the  mort- 
gage. It  develops,  however,  that  only  one  of  the  animals  could  be 
found,  the  others  having  been  disposed  of;  that  the  value  of  this  is 
shown  to  have  been  $100;  and  that  same  was  credited  upon  the  judg- 
ment of  the  bank  against  •  Jones,  and  judgment  rendered  against 
Watkins  for  the  remainder.  We  think  the  testimony  is  suflBcient  to 
justify  the  findings  of  the  court  upon  the  issues  involved  between  the 
bank  and  Watkins,  and  to  support  the  judgment  rendered. 

The  appellee  R.  A.  Snead  intervened  in  this  suit,  between  its  insti- 
tution and  the  day  of  trial,  and  in  his  petition  alleges  substantially 
the  following:  That  he  had  an  interest  in  the  subject  matter  in- 
volved in  the  suit  by  reason  of  these  facts:  That  he  had  theretofore 
recovered  a  judgment  against  Jones  in  the  Justice  Court  of  Rock- 
wall County  for  the  sum  of  $110.75  and  costs  of  suit;  that  in  that 
suit  he  also  obtained  a  judgment  foreclosing  his  mortgage  lien  upon 
the  same  personaL  property  involved  in  this  suit,  but  that  no  order 
of  sale  was  issued  because  tlie  property  could  not  be  found.  He  ad- 
mits that  his  lien  is  subsequent  to  that  of  the  bank.  He  alleges  that 
the  value  of  the  property  described  in  the  mortgage  is  ^sufficient  to 
pay  off  and  discharge  the  debt  of  the  bank,  including  costs,  and 
enough  remain  to  satisfy  his  judgment.  He  alleges  that  the  property 
upon  which  his  lien  existed  was  appropriated  by  Watkins,  and  asked 
for  a  judgment  against  Watkins  for  the  value  of  the  property  so  con- 
verted upon  which  he  had  a  lien,  or  whatever  excess  may  remain  after 
deducting  Watkins'  liability  to  the  bank.  To  this  petition  of  inter- 
vention Watkins  filed  exceptions,  which  were  by  the  court  overruled 
and  a  judgment  rendered  against  him  in  favor  of  Snead  for  the  sum 
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of  $100  for  the  value  of  one  particular  animal  alleged  to  have  been 
converted,  and  for  any  excess  of  the  value  of  the  other  property  that 
might  remain  above  his  liability  to  the  bank,  not  exceeding  the  bal- 
ance due  upon  the  intervener's. claim. 

We  think  the  court  should  have  sustained  the  exceptions  of  Watkins 
to  this  petition  of  intervention.  It  shows  no  such  interest  in  the 
subject  matter  of  this  suit  as  would  authorize  an  intervention.  It 
practically  sought  only  a  personal  judgment  against  Watkins  for  an 
amount  less  than  the  jurisdiction  of  the  court.  Snead  had  already 
acquired  a  judgment  for  his  debt  in  the  foreclosure  of  his  mortgage, 
and  those  issues  were  not  necessary  to  be  adjudicated  in  this  suit. 
The  fact  that  Watkins  had  converted  the  property  upon  which  both 
Snead  and  the  bank  had  a  mortgage,  did  not  create  a  joint  right  of 
action  by  Snead  and  the  bank  nor  authorize  an  intervention  by  the 
former.  Snead's  claim  against  Watkins  was  less  than  the  jurisdic- 
tion of  the  court,  and  the  court  therefore  had  no  right  to  entertain 
his  petition. 

The  judgment  of  the  appellee  Citizens  National  Bank  against  Wat- 
kins will  be  affirmed,  but  the  judgment  of  the  court  in  refusing  to 
sustain  the  exceptions  of  Watkins  against  the  intervention  of  Snead 
will  be  reversed  and  a  judgment  here  rendered  dismissing  the  plea 
of  intervention.  All  of  the  costs  incurred  by  reason  of  Snead*s  inter- 
vention in  the  court  below,  and  all  of  the  costs  of  this  appeal  except 
that  which  accrued  by  reason  of  Watkins*  appeal  from  the  judgment 
in  favor  of  the  Citizens  National  Bank  will  be  adjudged  against 
Snead.  The  remainder  of  the  costs  of  this  appeal  will  be  adjudged 
against  Watkins. 

ON  MOTION  FOR  REHEARING. 

The  appellant  Watkins  in  his  motion  for  a  rehearing  has  called 
our  attention  to  the  fact  that  the  judgment  rendered  against  him  in 
favor  of  the  bank,  and  which  wa«  affirmed  in  the  original  opinion,  is 
in  excess  of  the  sum  due  from  Jones  to  the  bank  and  to  secure  which 
the  property  <5onverted  by  him  was  mortgaged.  A  simple  calculation 
shows  that  after  allowing  the  proper  credits  the  debt  evidenced  by 
the  note  from  Jones  to  the  bank  amounted  to  $219.58,  from  which 
under  the  judgment  of  the  court  should  have  been  deducted  the 
further  sum  of  $100  realized  by  the  bank  from  the  sale  of  one  of 
the  mortgaged  animals,  leaving  a  balance  of  $119.58  due  from  Jones 
on  the  note  secured  by  the  mortgage.  Under  the  rule  announced  in 
this  State,  where  the  debt  is  less  than  the  value  of  the  mortgaged 
property  the  amount  of  the  debt  is  the  measure  of  damages  which  the 
mortgagee  may  recover  from  one  who  has  converted  the  mortgaged 
property.  According  to  that  rule  the  judgment  of  the  County  Court 
was  erroneous,  inasmuch  as  the  mortgaged  property  was  shown  to  be 
worth  $200  and  judgment  for  that  amount  was  rendered  against 
Watkins.  He  was  liable  for  only  $119.58  besides  the  costs  of  suit. 
This  feature  of  the  judgment  was  overlooked  in  our  discussion  of  the 
case  in  the  original  opinion,  our  attention  not  having  been  called  to 
it  by  appellant  in  his  brief  or  argument.  We  think  the  motion  for 
rehearing  should  be  granted  and  the  judgment  complained  of  modi- 
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fied  to  that  extent.  It  will  therefore  be  reformed  so  as  to  authorize 
a  recovery  against  Watkins  for  the  sum  of  $119.58  and  costs  of  the 
lower  court,  but  the  costs  of  this  appeal  from  the  judgment  here 
complained  of  will  be  adjudged  against  the  appellee  bank.  The  mo- 
tion for  rehearing  is  therefore  granted,  and  the  judgment  modified 
and  afiSrmed  as  modified. 

The  intervener  Snead  has  also  filed  a  motion  for  a  rehearing,  com- 
plaining of  the  judgment  of  this  court  dismissing  his  petition  of  in- 
tervention. In  support  of  this  motion  the  intervener  has  referred  us 
to  a  line  of  authorities,  holding  that  the  mere  fact  that  a  claim  is 
below  the  jurisdiction  of  the  court  in  which  the  proceedings  are  pend- 
ing is  no  ground  for  denying  the  right  of  intervention  therein  if  a 
good  reason  is  otherwise  shown.  Upon  this  legal  proposition  he  bases 
his  argument  in  support  of  the  motion  for  a  rehearing.  It  may  be 
that  we  did  not  make  our  position  fully  understood  in  the  original 
discussion  of  this  case,  and  for  that  reason  we  now  deem  it  proper 
to  say  that  we  did  not  rest  our  decision  in  dismissing  the  petition 
of  intervention  upon  any  ruling  opposed  to  the  doctrine  announced  in 
those  decisions;  on  the  contrary,  we  were  fully  aware  of  their  exist- 
ence and  recognized  them  as  authorities.  We  meant,  however,  to  hold 
that  the  facts  stated  in  the  petition  of  the  intervener  did  not  show 
any  right  which  would  authorize  him  to  intervene  in  this  suit. 

In  order  to  determine  the  correctness  of  our  conclusion  as  to  the 
riglit  of  the  intervener  to  make  himself  a  party  to  this  suit,  we  will 
undertake  to  analyze  the  issues  involved. 

The  suit  was  instituted  by  the  appellee  bank,  as  plaintiff,  against 
Jones,  as  defendant,  seeking  to  recover  a  judgment  upon  two  prom- 
issory notes  theretofore  executed  and  delivered  by  Jones  to  the  bank, 
and  to  foreclose  two  mortgages  given  for  the  purpose  of  securing  pay- 
ment of  the  notes.  Watkins  was  made  a  party  defendant  and  a  judg- 
ment sought  against  him  upon  the  ground  that  he  had  converted  a 
portion  of  the  personal  property  covered  by  one  of  the  mortgages.  In 
this  attitude  of  tlie  case  Snead  filed  a  petition  of  intervention  alleging 
the  facts  substantially  as  set  out  in  the  original  opinion. .  His  right  to 
intervene  must  depend  upon  the  facts  wliich  he  alleges  in  his  plead- 
ings, and  by  those  must  the  sufiiciency  of  his  petition  be  tested,  not 
by  the  simple  fact  that  he  is  a  junior  mortgagee  and  as  such  might 
be  generally  entitled  to  make  himself  a  party  for  the  purpose  of  pro- 
tecting some  right  not  here  mentioned.  His  statement  that  he  has 
an  interest  in  the  subject  matter  of  the  litigation  will  be  treated  as 
a  mere  legal  conclusion  of  the  pleader  and  not  the  averment  of  a 
fact.  If  Snead  is  interested  merely  in  the  thing  in  litigation,  that  is, 
the  mortgaged  property,  and  not  in  the  particular  rights,  wrongs  or 
remedies  involved,  then  he  has  no  right  to  make  himself  a  party;  or 
if  it  does  not  appear  that  he  will  or  may  be  affected  prejudicially  he 
has  no  right  to  make  himself  a  party.  Stansell  v.  Fleming,  81  Texas, 
297;  Townes'  Pleading,  208.  What  are  the  rights  assert^  by  Snead 
upon  which  he  must  rely  to  support  his  right  of  intervention?  He 
claims  to  be  the  owner  of  a  judgment  against  Jones,  the  common 
debtor,  and  the  decree  foreclosing  a  mortgage  on  some  of  the  property 
upon  which  the  bank  also  asserts  a  lien.     He  admits  the  priority  of 
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the  lien  held  by  the  bank,  the  amount  of  the  debt  it  claims  against 
Jones,  and  does  not  in  any  manner  object  to  the  relief  asked  by  the 
bank.  Neither  is  any  further  relief  sought  against  Jones.  The  prayer 
is  for  a  personal  judgment  against  Watkins  for  the  conversion  of  a 
portion  of  the  property  upon  which  he  held  a  junior  mortgage.  The 
purpose  of  the  intervention,  therefore,  was  solely  to  recover  such  judg- 
ment. The  question,  then,  is  reduced  to  this  issue:  when  the  bank 
as  the  owner  and  holder  of  a  first  mortgage  sued  Watkins  for  con- 
version of  the  mortgaged  property,  did  Snead,  as  the  holder  of  the 
junior  mortgage,  have  any  right  at  stake  which  rendered  it  either 
necessary  or  proper  for  him  to  become  a  party  to  the  suit  ?  If  so, 
what  were  they?  The  subject  matter  of  the  litigation  so  far  as  the 
intervention  is  concerned,  was  the  wrong  committed  by  Watkins,  that 
is,  the  conversion  of  the  mortgaged  property;  the  rights  of  the  in- 
jured parties,  that  is,  the  personal  liability  of  Watkins  to  each  to  the 
extent  of  the  injury  done;  the  remedy,  that  is,  the  recovery  of  a 
personal  judgment  dgainst  Watkins  commensurate  with  the  injury. 
This  liability,  if  it  existed,  can  not  be  said  to  be  to  the  plaintiff  and 
intervener  jointly,  but  to  each  separately.  If  Watkins,  by  the  con- 
version became  personally  liable  to  Snead  for  the  full  amount  of  the 
debt  secured,  or  of  the  value  of  the  property  converted,  regardless  of 
the  fact  that  the  bank  held  a  prior  mortgage  on  the  same  property, 
which  might  give  rise  to  an  action  by  it  for  conversion  also  there 
was  no  occasion  for  an  intervention.  On  the  other  hand,  if  Watkins 
became  liablp  only  for  such  excess  of  the  value  of  the  property  con- 
verted, as  remained  after  deducting  his  liability  to  the  bank,  for  the 
conversion  of  its  security  there  still  would  be  no  reason  for  an  inter- 
vention, because  a  judgment  rendered  against  Watkins  in  a  suit  by 
the  bank  for  such  conversion  would  be  entitled  to  no  more  considera- 
tion in  determining  the  amount  of  the  extent  of  his  liability  to  the 
bank  than  would  its  personal  judgment  against  Jones.  Had  the  bank 
sued  either  Watkins  or  Jones  alone  merely  for  the  purpose  of  recov- 
ering a  personal  judgment,  without  also  attempting  to  obtain  a  fore- 
closure of  its  mortgage  lien  on  the  property,  it  could  not  be  claimed 
that  Snead  would  be  either  a  necessary  or  proper  party  to  such  litiga- 
tion; and  had  he  attempted  to  intervene  in  either  action  he  should 
have  been  dismissed.  This  intervention  is  not  in  the  action  of  the 
bank  against  Jones,  but  in  that  portion  of  the  suit  which  seeks  a 
judgment  against  Watkins  alone.  If  the  intervener  could  not  have 
made  himself  a  party,  had  the  suit  been  by  the  bank  against  Watkins 
alone  for  conversion,  the  same  rule  would  also  exclude  him  from  in- 
tervening in  an  action  against  Watkins,  although  coupled  with  an- 
other where  the  purpose  of  the  intervention  is  solely  to  obtain  a  judg- 
ment against  Watkins  alone  for  damages  for  the  conversion. 

We  think,  however,  that  our  former  ruling  should  be  modified  so  as 
to  make  the  judgment  of  dismissal  operate  without  prejudice  to  the 
right  of  the  intervener  to  institute  in  a  court  of  competent  jurisdic- 
tion a  separate  action  against  Watkins  for  conversion,  should  he  elect 
to  do  so. 

Reformed  and  rendered. 
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John  Zueecheb  v.  Walter  Startz  and  Bruno  Vogel. 

Decided  January  27,  1900. 

1. — ^Forcible  Entry  and  Detainer — ^Posteulon. 

To  constitute  actual  possession  of  enclosed  pasture  land,  entitled  to  protec- 
tion under  the  law  of  forcible  entry  and  detainer,  it  is  not  necessary  that  the 
occupant  reside  on  the  land  or  be  present  in  person  thereon  at  the  time  of  entry. 

2. — Same — ^Unlawful  Entry. 

An  entry  on  land  is  forcible  within  the  meaning  of  the  Is^w,  where  made 
without  the  consent  of  the  person  having  actual  possession  (Rev.  Stats.,  art. 
2520)  though  made  under  claim  of  title  and  right  of  entry,  without  violence, 
and  in  the  absence  of  the  person  in  possession. 

8. — Same — ^Title. 

The  merits  of  the  title  cannot  be  inquired  into  in  the  action  of  forcible 
entry  and  detainer;  and  if  the  entry  is  within  the  meaning  of  the  statute  a 
forcible  or  unlawful  one,  it  is  no  defense  to  show  that  it  was  by  the  holder 
of  title  entitled  to  possession  under  it. 

■ 

,  Appeal  from  the  District  Court  of  Comal  County.    Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Salliway  &  McAskill,  for  appellant. — ^The  landlord  has  the  right  of 
possession  against  a  trespasser  and  the  law  allows  him*  to  peaceably 
take  the  possession  of  a  trespasser.  Texas  Mex.  By.  Co.  v.  Cahill,  23 
S.  W.,  233;  Texas  Land  Co.  v.  Turman,  53  Texas,  619;  Camley  v. 
Standfield,  10  Texas,  551;  Andrews  v.  Bichardson,  21  Texas,  297; 
Gallagher  v.  Bennett,  38  Texas,  294;  .Heironimus  v.  Duncan,  33  S. 
W.,  287;  Clark  v.  Hutton,  28  Texas,  125. 

In  forcible  entry  and  detainer  the  right  of  possession  alone  shall 
be  the  issue,  and  issues  of  title  can  not  be  settled;  and  upon  an  issue 
of  the  right  of  possession  deeds  may  be  introduced  in  evidence. 
Same  authorities. 

Gninn  &  McNeill,  for  appellee. — One  in  possession  of  land,  using 
it  for  pasture,  is  entitled  to  protection  against  intruders  the  same  as 
if  he  resided  upon  the  land,  and  any  entry  in  his  absence  and  against 
his  will  is  regarded  as  forcible.  Cyc,  1131;  Hammond  v.  Doty,  184 
111.,  246;  Phelps  v.  Bandolph,  35  N.  E.,  243. 

A  bare  possession  without  right,  if  unlawfully  invaded  by  force,  will 
be  protected  and  restored,  even  against  the  owner  who  is  legally  en- 
titled to  possession,  if  plaintiff  was  in  actual  possession  at  the  time 
of  the  forcible  ouster.  Any  peaceable  possession  is  a  legal  possession 
as  against  a  wrongdoer  who  forcibly  ejects  occupant.     Cyc,  1132. 

By  Bevised  Statutes,  art.  2529,  it  is  said  that  "In  forcible  entry 
and  detainer  trials  the  only  issue  shall  be  as  to  the  right  of  actual 
possession,  and  the  merits  of  the  title  shall  not  be  inquired  into.*' 
A  number  of  authorities  are  cited  under  this  article,  among  them  that 
of  Wyat  V.  Monroe,  27  Texas,  269,  and  Warren  v.  Kelley,  17  Texas, 
544,  and  53  Texas,  619.  See  also  Smith  v.  Byan,  20  Texas,  662,  and 
64  Texas,  634, 
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RICE,  Associate  Justice. — This  was  an  action  of  forcible  entry 
and  detainer,  brought  by  appellees  in  the  Justice's  Court  of  Precinct 
No.  3,  Comal  County,  against  appellant  to  recover  possession  of  about 
3000  acres  of  land,  known  as  the  Uecker  Ranch,  irom  which  it  was 
alleged  in  their  complaint,  they  had  been  forcibly  ejected  by  the  ap- 
pellant. It  was  further  alleged  by  appellees  that  on  the  first  of  De- 
cember, 1907,  by  written  contract,  they  leased  the  premises  in  con- 
troversy from  one  Herman  Hams,  guardian  of  the  person  and  estate 
of  Anna  Uecker,  a  non  compos  mentis,  for  the  period  of  three  years, 
said  lease  being  made  by  virtue  of  an  order  of  the  Probate  Court  of 
Bexar  County,  Texas,  and  that  they  were  in  actual,  peaceable  and 
exclusive  possession  thereof,  and  that  thereafter,  on  the  10th  of  De- 
cember, 1907,  the  said  appellant  unlawfully  and  forcibly  entered  upon 
and  took  possession  of  said  premises  without  their  consent  and  has 
since  withheld,  and  still  unlawfully,  wrongfully  and  forcibly  with- 
holds, the  same  from  them. 

The  case  was  tried  in  the  Justice^s  Court  of  said  precinct,  where 
judgment  was  rendered  for  appellees,  from  which  an  appeal  was  taken 
by  appellant  to  the  District  Court  of  said  county,  where  appellant, 
after  a  general  demurrer  and  general  denial;  answered  specially  to 
the  effect  that  on  the  16th  day  of  May,  1906,  the  said  Anna  Uecker 
conveyed  the  premises  in  controversy  to  appellant  and  one  William 
Zuercher,  whereby  they  became  the  owners  thereof,  and  that  they 
went  into  peaceable  possession  of  said  premises  under  the  authority 
of  said  conveyance  to  them,  alleging  that  appellees  were  trespassers 
and  were  not  in  possession  when  he  entered.  He  further  denied  that 
the  said  Anna  Uecker  was  ever  adjudged  non  compos  mentis,  and 
that  if  she  ever  was,  it  was  long  subsequent  to  the  conveyance  by  her 
of  the  premises  to  himself  and  William  Zuercher. 

There  was  a  trial  before  the  court  without  a  jury,  and  the  court 
found  appellant  guilty  of  forcible  entry  and  detainer,  and  rendered 
judgment  for  appellees  restoring  possession  to  them,  and  likewise  ren- 
dered judgment  in  their  favor  against  appellant  for  $25,  as  attomey^s 
fees,  from  which  judgment  this  appeal  is  prosecuted. 

There  is  no  statement  of  facts  in  the  record,  but  the  court  filed  its 
conclusions  of  law  and  fact,  from  which  it  appears  that  appellees  had 
leased  the  premises  in  controversy  from  said  Hams,  the  guardian  of 
the  person  and  estate  of  Anna  Uecker,  and  were  in  the  actual,  peace- 
able and  exclusive  possession  of  the  same  at  the  time  of  the  alleged 
entry  by  appellant;  that  said  premises  were  enclosed  with  gates  and 
fences,  which  were  suflBcient  to  control  and  confine  the  animals  pas- 
tured therein;  that  appellees  were  using  said  pasture  for  their  cattle, 
exercising  dominion  thereof;  that  the  houses  on  the  premises  were 
in  bad  repair,  on  account  of  which  neither  appellees  nor  their  tenants 
were  at  the  time  living  on  the  premises,  but  that  there  was  corn  stored 
in  the  crib  and  some  salt  for  salting  the  stock;  that  before  the  appel- 
lant entered  upon  the  premises  he  demanded  possession  from  appellees, 
which  they  refused  to  give.  The  court  further  found  that  on  the  8th 
of  December,  1907,  appellant  entered  the  premises  in  the  absence  of 
appellees,  but  used  no  actual  violence  nor  force  in  so  doing,  and  did 
60  under  a  claim  of  ownership.     Appellees  at  no  time  consented  to 
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such  entry  by  appellant.  From  which  facts  the  court  concluded  that 
at  the  time  of  the  entry  upon  said  premises  by  appellant  plaintiflEs 
were  in  the  actual  possession  of  the  same  within  the  meaning  of  the 
law,  and  that  the  entry  by  appellant  was  unlawful  and  by  force  within 
the  meaning  of  those  terms  as  defined  and  expressed  in  the  law  of 
forcible  entry  and  detainer,  and  that  it  was  immaterial,  for  the  pur- 
poses of  this  action,  as  to  who  owned  or  had  the  legal  title  to  the 
premises. 

By  his  first  assignment  appellant  urges  that  the  court  erred  in  find- 
ing that  plaintiffs  were  in  actual  possession  of  the  property  within 
the  meaning  of  the  law  of  forcible  entry  and  detainer.  From  the 
facts  found  by  the  court  we  are  inclined  to  believe  that  appellees  were 
in  actual  possession  of  the  premises,  as  is  contemplated  by  our  statute 
upon  this  subject.  They  appear  to  have  had  control  and  possession 
of  the  pasture  in  question,  using  the  same  as  persons  ordinarily  use 
such  lands.  It  is  not  necessary,  in  our  judgment,  that  they  should 
actually  live  upon  the  land,  to  constitute  actual  possession  on  their 
part;  nor  does  the  fact  that  they  happened  to  be  casually  absent  at 
the  time  that  appiellant  took  possession  of  the  premises  in  any  way 
affect  their  rights.  In  Lewis  v.  Yoalcum,  32  S.  W.,  237,  it  is  held 
that  where  one  who  is  in  actual  possession  of  property  closes  the  same 
up  and  remains  temporarily  absent,  the  actual  possession  with  which 
he  is  invested  continues  so  as  to  support  an  action  of  forcible  entry 
and  detainer  against  one  wrongfully  taking  possession  during  such 
temporary  absence.  See  also  in  support  of  the  same  doctrine  Warren 
V.  Kelly,  17  Texas,  544;  Holmes  v.  Holloway,  21  Texas,  659. 

In  Winn  v.  McKinnon,  39  S.  W.,  965,  it  was  held  that  the  lessee 
of  pasture  land,  enclosed  by  a  fence  completed  except  for  the  gates, 
has  such  actual  possession  thereof  as  would  entitle  him  to  maintain 
an  action  of  forcible  entrv  and  detainer. 

In  Hammond  v.  Doty,  184  111.,  246,  under  a  statute  in  manv  re- 
spects  similar  to  our  own  upon  this  subject,  it  is  held  that  "one  in 
possession  of  land,  using  it  for  pasture,  is  entitled  to  protection'^ 
against  intruders,  the  same  as  though  he  resided  upon  the  land,  and 
any  entry  in  his  absence  against  his  will  is  regarded  as  forcible  and 
in  violation  of  the  statute.  The  same  doctrine  is  also  held  in  Phelps 
V.  Randolph,  35  N.  E.,  243.  Hence,  we  conclude  that  appellees  had 
such  possession  of  the  premises  as  entitled  them  to  maintain  this  suit, 
and  therefore  overrule  this  assignment. 

By  his  second  assignment  appellant  urges  that  the  court  erred  in 
holding  that  the  entry  by  the  defendant  was  unlawful  and  by  force 
within  the  meaning  of  those  terms  as  defined  and  expressed  in  the 
law  of  forcible  entry  and  detainer,  and  insists  that  where  one  has  the 
right  to  enter  and  does  so  peaceably,  and  gains  that  to  which  he  is 
entitled,  he  does  no  wrong  within  the  meaning  of  the  law.  By  art. 
2519,  Sayles'  Eev.  Civ.  Stat.,  it  will  be  seen  that  this  action  will  lie 
"if  any  person  shall  make  an  entry  into  any  lands,  tenements  or  other 
property,  except  in  cases  where  entry  is  given  by  law,  or  shall  make 
any  such  entry  by  force,"  and  art.  2520  defines  a  forcible  entry  or  an 
entry  where  entry  is  not  given  by  law,  as  meaning  "An  entry  without 
the  consent  of  the  person  having  the  actual  possession."     So  that  it 
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would  seem  that  if  we  were  right  in  holding  in  the  first  instance  that 
appellees  had  actual  possession  of  the  property  in  question,  then  the 
entry  thereon  by  appellant,  in  the  meaning  of  the  law,  was  a  forcible 
one,  for  the  reason  that  it  appears  from  the  findings  of  the  court  that 
the  same  was  made  in  the  absence,  against  the  will,  and  without  the 
consent  of  appellees.  In  the  present  case  the  taking  possession  of  the 
property  in  the  absence  of  the  parties  in  possession  and  without  their 
consent,  is  amply  sufficient  to  support  this  action  on  the  part  of  ap- 
pellees, and  to  make  said  entry  a  forcible  one  in  contemplation  of 
our  statute;  and  we  are  supported  in  this  conclusion  by  the  cases  of 
Holmes  v.  HoUoway  and  Warren  v.  Kelly,  supra.  Hence,  overrule 
this  assignment. 

We  think  there  is  no  merit  in  appellant's  fourth  assignment,  in 
which  he  urges  that  the  court  was  in  error  in  holding  that  it  was 
immaterial  for  the  purposes  of  this  action  as  to  who  owned  or  had 
the  legal  title  to  the  premises.  Article  2529  of  our  Revised  Statutes 
reads  as  follows:  "On  the  trial  of  any  cause  of  forcible  entry  or 
forcible  detainer  under  the  provisions  of  this  title,  the  only  issue  shall 
be  as  to  the  right  to  actual  possession,  and  the  merits  of  the  title  shall 
not  be  inquired  into."  It  has  been  repeatedly  held  by  the  courts  that 
in  actions  of  this  character,  the  question  of  title  can  not  be  inquired 
into,  that  the  only  issue  is  as  to  who  is  entitled  to  the  actual  posses- 
sion of  the  premises.     We  therefore  overrule  this  assignment. 

The  remaining  assignments  are  not  in  conformity  with  the  rules 
of  this  court,  and  we  would  therefore  be  justified  in  not  considering 
the  same;  but,  after  a  careful  review  of  the  questions  raised  therein, 
we  are  inclined  to  believe  that  there  is  no  merit  in  either  of  them, 
and  therefore  overrule  same. 

Finding  no  error  in  the  judgment  of  the  court  below,  the  same  is 
in  all  things  afBrmed. 

Affirmed. 

Carolina  R.  Mason  v.  Thomas  A.  Rodriguez  et  al. 

Decided  January  27,  1900. 

1. — ^VoreiffA  Will — ^&eeord  in  this  State — ^Effect — Statute  Construed. 

The  filing  and  recording  in  this  State  of  a  copy  of  a  foreign  will  under 
the  provisions  of  art.  5353,  Rev.  Stats.,  has  no  effect  except  to  constitute  the 
wi]l  a  muniment  of  title  for  the  devisee  therein,  and  does  not  empower  the 
executor  of  said  will  to  act  as  such  in  this  State.  In  order  to  acquire  such 
power  and  authority  it  is  necessary  for  the  will  to  be  probated  under  the  pro- 
visions of  art.  1909,  which  provides  for  the  probate  of  copies  of  wills  the  orig- 
inals of  which  have  been  probated  in  other  States. 

2. — Same— Contest — Jnrisdletion. 

No  contest  can  be  had  of  a  will  filed  and  recorded  under  the  terms  of  art. 
5353,  Rev.  Stats.,  unless  such  will  in  some  manner  disposes  of  land  in  this 
State,  and  the  contest  must  take  place  in  the  county  in  which  the  land  is 
situated. 

8. — ^Will — ^Mental  Incapacity — Evidence. 

In  an  action  to  set  aside  a  will  because  of  the  want  of  mental  capacity 
to  execute  the  same,  evidence  considered,  and  held  sufiScient  to  support  a  judg- 
ment annulling  the  will. 
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Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  be- 
fore Hon.  J.  L.  Camp. 

C.  C  Clamp  and  Seth  S.  Searcy,  for  appellant. 

Frank  H.  Wash,  for  appellees. 

PLY,  Associate  Justice. — This  is  a  suit  upon  the  part  of  appel- 
lees to  set  aside  and  render  of  no  effect  the  purported  last  will  and 
testament  of  Mrs.  Maria  de  Jesus  Rodriguez,  in  which  appellant  was 
made  the  sole  devisee.  The  will  was  executed  on  April  23,  1902,  in 
Loudon  County,  Virginia,  and  after  the  death  of  the  testatrix  was,  on 
j[)ctober  9,  1905,  duly  probated  in  the  county  and  State  named,  and 
on  October  20,  1905,  a  certified  copy  of  the  will,  together  with  the 
certificate  of  probate  in  Virginia,  was  filed  with  the  county  clerk  of 
Bexar  County,  Texas,  and  was  duly  recorded  as  required  by  law.  On 
November  2,  1905,  a  contest  of  the  will  by  appellees  was  filed  in  the 
County  Court  of  Bexar  County,  which  was  answered  by  appellant. 
On  July  3,  1906,  the  county  judge  annulled  and  set  aside  the  will, 
and  an  appeal  was  taken  to  the  District  Court.  On  a  trial  in  that 
court  the  will  was  decreed  to  be  "null  and  void  and  of  no  effect  as  a 
will  or  testament  of  the  said  Maria  de  Jesus  Rodriguez,  because  of 
the  mental  incapacity  at  the  time  said  instrument  purports  to  have 
been  executed  of  the  said  Maria  de  Jesus  Rodriguez."  The  contention 
of  appellant  in  this  court  is  that  the  decree  of  the  District  Court  is 
not  sustained  by  the  evidence,  but  is  contrary  to  its  great  preponder- 
ance. 

The  will  was  contested  under  the  provisions  of  article  5353,  Revised 
Statutes,  which,  after  prescribing  the  method  of  probating  and  re- 
cording a  copy  of  the  will  in  Texas  conveying  or  in  any  manner  dis- 
posing of  land  in  this  State,  which  has  been  duly  probated  in  any 
State  of  the  United  States  or  Territories,  provides  that  at  any  time 
within  four  years  from  the  date  of  the  record  of  such  will  in  this 
State  its  validity  may  be  contested  as  the  original  might  have  been. 
The  article  in  question  was  enacted  for  the  purpose  of  allowing  a 
person  owning  land  by  virtue  of  a  will  duly  probated  in  any  other 
State  or  Territory  of  the  United  States,  to  fix  iind  preserve  a  muni- 
ment of  his  title  without  the  formali^  of  seeking  the  aid  of  the 
County  Court  for  probate  of  the  will,  as  was  required  in  article  1909, 
Revised  Statutes.  The  filing  and  record  of  a  copy  of  the  will  under 
the  provisions  of  article  5353  had  no  effect  except  to  constitute  the 
will  a  muniment  of  title  for  the  devisee  therein  and  had  no  effect  in 
empowering  the  executrix  to  act  as  such  in  Texas,  but  in  order  to  have 
obtained  such  power  and  authority  it  would  have  been  necessary  for 
the  will  to  have  been  probated  under  the  terms  of  article  1909,  which 
provides  for  the  probate  of  copies  of  wills  the  original  of  which  have 
been  probated  in  other  States.  This  leads  up  to  the  proposition  that 
no  contest  could  be  had  of  a  will  filed  and  recorded  under  the  terms 
of  article  5353,  unless  such  will  conveyed  or  in  some  manner  disposed 
of  land  in  this  State  and  in  the  county  in  which  the  real  estate  is  sit- 
uated.    In  other  words,  there  could  be  no  jurisdiction  to  attack  the 
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will  in  this  case  unless  it  appeared  that  there  was  land  conveyed  or 
disposed  of  by  it  situated  in  Bexar  County,  because  the  will  was  filed 
under  the  terms  of  article  5353  as  a  muniment  of  title,  and  such  filing 
and  record  was  a  nullity  unless  the  title  to  land  in  Bexar  County  was 
affected  by  it.  There  is  nothing  stated  in  the  pleadings  of  either  party 
as  to  land  in  Bexar  County,  or  for  that  matter  in  Texas,  being  af- 
fected by  the  filing  and  record  of  the  copy  of  the  will  sought  to  be 
contested,  and  the  testimony  is  not  very  satisfactory  on  the  subject,  as 
will  appear  from  a  statement  of  the  facts  on  the  subject  which  follows, 
and  which  determined  us  in  recognizing  the  jurisdiction  of  the  lower 
courts. 

Selig  Deutschman  swore:    "She  had  three  places  in  San  Antonio. 

.  .  She  was  always  complaining  about  not  getting  the  rent.  .  . 
.  She  wanted  to  give  me  a  lot  next  to  her  home,  but  I  would  not 
take  it.  .  .  .  She  gave  J.  M.  Taylor  a  pow^r  of  attorney  and  he 
sold  two  of  her  houses,  and  has  had  charge  of  them  up  to  the  time 
the  property  was  put  in  the  hands  of  a  receiver  when  the  contest  was 
filed  in  1905.  The  only  property  that  Mrs.  Bodriguez  left  is  not 
much  more  than  the  taxes  due  on  it.'*  J.  M.  Rodriguez,  a  son  of  the 
testatrix,  testified  that  she  wanted  to  mortgage  a  piece  of  land  when 
she  only  had  an  undivided  interest  in  it.  The  testimony  of  J.  M. 
Taylor,  who  sold  two  pieces  of  the  property,  indicates  that  there  was 
some  of  it  left  when  Mrs.  Rodriguez  died.  This  is  about  all  the  tes- 
timony on  the  point,  and  it  is  regretable  that  such  a  point  should  be 
allowed  by  parties  to  obtrude  itself  into  a  case. 

Out  of  deference  to  the  judgment  of  the  court  on  the  facts,  which, 
in  the  absence  of  a  jury,  must  meet  with  the  same  deference  and  con- 
sideration "that  is  accorded  the  verdict  of  a  jury,  we  find  that  the  pur- 
ported testatrix,  Mrs.  Maria  de  Jesus  Rodriguez,  was  at  the  time  of 
her  death  about  94  years  of  age;  that  in  1899  she  was  very  feeble  in 
mind  and  body  and  continued  in  that  state  until  the  time  of  execution 
of  the  will.  She  was  suffering  at  that  time  with  senile  dementia,  from 
which  there  is  no  recovery  and  which  is  progressive  in  its  tendency 
and  eventually  completely  destroys  the  mind.  The  condition  of  Mrs. 
Rodriguez  was  such  in  1899  and  1900  that  it  would  appear  improbable 
that  her  mind  or  body  could  have  improved,  but  that  both  were 
hastening  to  dissolution.  Dr.  Berry  swore:  "I  knew  Mrs.  Rodriguez. 
When  I  knew  her  she  was  85  or  90  y^ars  old.  I  treated  her  on  several 
occasions.  I  gave  a  certificate  in  1899  as  to  her  sanity.  I  examined 
her.  She  was  suffering  at  the  time  from  senile  dementia,  which  is  a 
weakened  condition  of  the  brain  from  excessive  age,  and  the  condition 
is  a  progressive  one  with  age.  As  age  progresses  the  mental  condition 
becomes  worse.  My  impression  was,  when  I  saw  what  her  mental 
condition  was,  that  she  was  not  able  to  care  for  herself  physically,  and 
could  not  care  for  her  business  affairs."  The  witness  testified  that  he 
had  given  a  second  certificate  in  which  he  stated  that  Mrs.  Rodriguez 
was  mentally  sound,  but  said  it  was  done  in  order  that  Mrs.  Rodri- 
guez would  be  discharged  by  the  County  Court,  which  had  appointed 
a  guardian  of  her  person  and  estate,  and  could  go  to  Virginia  with 
appellant.  He  stated  that  her  condition  had  improved,  but  said  fur- 
iner:   "She  had  not  recovered  from  senile  dementia,  as  a  person  never 
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recovers  from  that.  I  do  not  believe  it  possible  that  her  mind  was  in 
$uch  condition  that  she  was  able  to  make  a  proper  will,  or  to  remember 
her  property  and  the  nature  of  it,  or  such  people  as  would  naturally 
share  in  its  benefits.  ...  1  gave  this  certificate  because  I  had 
examined  her  prior  to  giving  the  certificate  and  found  her  physical 
and  mental  condition  improved,  but  I  am  positive  she  was  suffering 
from  senile  dementia,  and  senile  dementia  gets  worse  with  increasing 
age/'  Dr.  Paschal  testified :  "I  am  a  practicing  physician  and  have 
been  for  thirty-three  years.  I  have  had  a  few  cases  of  what  is  known 
as  senile  dementia.  This  is  generally  caused  from  a  hardening  of  the 
brain  cells,  caused  from  old  age.  As  the  patient  gets  older  he  gets 
worse.  When  patients  are  afflicted  with  senile  dementia,  and  their 
minds  gone,  they  are  not  in  a  condition  to  take  care  of  their  property 
and  remember  where  it  is,  and  who  would  likely  be  the  beneficiaries, 
and  look  after  their  own  affairs.^'  Dr.  Berry,  being  recalled,  testified : 
"At  the  time  I  gave  the  certificate  in  1900  I  did  not  think  that  Mrs. 
Rodriguez  was  in  a  condition  to  have  a  disposing  mind  and  memory, 
nor  that  she  would  remember  anything.  She  was  suffering  from  the 
same  senile  condition,  but  had  improved  physically  very  much,  and 
the  certificate  was  given  at  Mrs.  Mason's  request."  Several  witnesses 
swore  to  the  condition  of  Mrs.  Rodriguez  in  1899,  and  it  all  tended  to 
show  that  she  was  very  feeble  and  childish  and  that  she  was  incapable 
of  caring  for  herself. 

If  Mrs.  Rodriguez  was  in  the  condition  represented  by  the  wit- 
nesses in  1899,  it  would  have  been  miraculous  for  her  at  her  advanced 
age,  many  years  beyond  that  usually  allotted  to  the  human  race,  to 
have  become  so  renewed  and  rejuvenated  by  1902  as  to  be.  of  mental 
capacity  sufficient  to  execute  a  will.  Proof  of  her  mental  condition 
in  1899,  under  the  circumstances,  was  proof  that  she  was  in  no  better 
condition  in  1902.    The  judgment  will  be  affirmed. 

Affirmed. 


George  M.  Clifton  v.  S.  S.  Charles. 

Decided  January  27,  1909. 

1. — ^Vendor  and  Vendee — ^Ezecntory  Contract — Breaoli — Liability. 

It  is  settled  law  in  this  State  that  when  a  vendor  in  a  contract  to  convey 
land  did  not  have  title  at  the  time  the  contract  was  made  and  was  therefore 
unable  to  make  title,  the  purchaser  is  not  entitled  to  recover  the  difference 
between  the  contract  price  and  the  market  value  of  the  land,  but  is  confined, 
if  he  has  paid  the  purchase  money,  to  the  return  thereof  with  interest  from 
date  of  payment,  and  such  special  damages  as  he  may  have  suffered  by  reason 
of  having  been  induced  to  enter  into  the  contract;  and  if  he  Has  not  paid  the 
purchase  money,  then  he  is  confined  to  his  special  damages,  if  any,  which  he 
must  allege  and  prove. 

2. — Same — Same — Speciflc  Performance. 

Ownership  by  the  vendor  of  the  land  which  is  the  subject  matter  of  a 
contract  of  sale,  lies  at  the  foundation  of  an  action  by  either  the  vendor  or 
the  vendee  to  enforce  specific  performance  of  the  contract. 

8. — Same — Same^-Pleading — Judgment. 

V^There  plaintiff's  action  was  simply  for  specific  performance  of  a  contract 
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for  the  sale  of  land  or,  in  the  alternative,  for  damages  for  its  breach,  and 
it  appeared  from  the  evidence  that  the  defendant  vendor  never  had  title  to 
the  land  and  that  the  plaintiff  had  paid  no  part  of  the  purchase  money,  it 
was  error  for  the  court  to  render  judgment  against  the  defendant  for  damages 
for  wrongfully  inducing  plaintiff  to  enter  into  a  contract  with  him  to  buy 
land  which  he  did  not  own  and  could  not  sell.  Plaintiff's  action  was  for  a 
breach  of  a  contract,  the  judgment  was  for  a  tort. 

Appeal  from  the  District  Court  of  Webb  County.  Tried  below  be- 
fore Hon.  J.  P.  MuUally. 

A  the  £  Atlee  and  Ogden,  Brooks  £  Napier,  for  appellant. — There 
is  no  pleading  in  this  cause  on  which  to  base  the  judgment  rendered 
herein,  for  the  reason  that  this  suit  was  not  brought  for  damages  for 
false  representation,  but  was  brought  on  the  theory  that  the  defendants 
owned  the  land  and  had  wilfully  refused  to  convey  the  same,  and  ask- 
ing for  specific  performance  and  for  damages  in  the  alternative,  and 
the  court  finds  that  the  defendants  did  not  own  the  land  either  at  the 
time  the  contract  was  made  or  at  the  time  of  the  trial.  Reynolds  v. 
Johnston,  13  Texas,  214;  Tumlinson  v.  York,  20  Texas,  694;  Taylor 
V.  Rowland,  26  Texas,  293. 

Where  a  vendor  in  a  contract  to  convey  land  did  not  have  title  at 
the  time  the  contract  was  made,  and  is  therefore  unable  to  make  title, 
the  purchaser  is  not  entitled  to  recover  the -difference  between  the  con- 
tract price  and  the  market  value  of  the  land,  but  is  confined,  if  he  has 
paid  the  purchase  money,  to  the  return  thereof  with  interest,  and  such 
special  damages  as  he  may  have  incurred  by  reason  of  having  been  in- 
duced to  enter  into  the  contract,  and  if  he  has  not  paid  the  purchase 
money,  then  he  is  confined  to  his  special  damages,  which  must  be  al- 
leged and  proven.  Hall  v.  York,  22  Texas,  641;  Wheeler  v.  Styles,  28 
Texas,  240;  Roberts  v.  McFadden,  74  S.  W.,  110;  Phillips  v.  Herndon, 
78  Texas,  380;  Hollingsworth  v.  Mexia,  37  S.  W.,  457;  Johns  v.- 
Hardin,  81  Texas,  41 ;  Espey  v.  Boone,  75  S.  W.,  570 ;  Sutton  v.  Page, 
4  Texas,  142. 

C.  C.  Clamp,  S.  8.  Searcy  and  Bertrand  £  Arnold,  for  appellee. 

NEILL,  Associate  Justice. — Briefly  stated,  this  is  a  suit  by  the 
appellee  against  the  appellant  and  his  brother,  C.  H.  Clifton,  as  part- 
ners, for  specific  performance,  or,  in  the  alternative,  to  recover  dam- 
ages for  its  breach,  of  a  contract  for  the  sale  of  forty-two  sections  of 
land  situated  in  Webb  County,  Texas,  alleged  to  be  of  their  partner- 
ship property.  It  was  averred  that  the  contract  was  made  on  Decem- 
ber 10,  1906,  by  the  defendants  through  their  authorized  agents, 
whereby  they  agreed  to  sell  and  the  plaintiff  to  buy  from  them  the 
land,  which  comprised  26,880  acres,  at  the  price  of  $1,621^  per  acre, 
22^4  cents  per  acre  to  be  paid  cash,  65  cents  per  acre  in  the  form  of 
a  note  payable  six  years  after  date  with  interest  at  the  rate  of  four 
percent  per  annum,  and  75  cents  per  acre  in  the  form  of  two  notes 
payable  one  year  after  date  with  interest  at  the  rate  of  six  percent 
per  annum.  Other  provisions  of  the  contract  were  alleged  which,  be- 
cause immaterial  to  the  decision  of  the  case,  we  deem  unnecessary  to 
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recite.  Plaintiff  alleged,  though  he  had  performed  in  part  and  had 
tendered  performance  in  full  of  his  part  of  the  contract,  that  defend- 
ants, though  requested,  had  wholly  failed  and  refused  to  perform  their 
agreement  or  any  part  thereof.  It  was  also  averred  in  plaintiflPs  peti- 
tion that  the  market  value  of  the  land  when  the  contract  was  made  was 
$2.00  per  acre.  The  petition  closes  with  a  prayer  for  a  decree  com- 
pelling a  specific  performance  by  the  defendants  of  the  contract,  or, 
in  the  alternative,  for  damages  in  the  sum  of  $10,000  for  its  breach. 

The  defendants  filed  separate  answers.  The  answer  of  each  consists 
of  a  general  and  special  demurrer,  a  general  denial,  and  a  denial  un- 
der oath  of  the  alleged  partnership. 

The  case  was  tried  without  a  jury  and  judgment  was  rendered  in 
favor  of  the  plaintiif  against  the  appellant,  Geo.  M.  Clifton,  for  dam- 
ages of  1214  cents  per  acre  for  26,880  acres,  amounting  in  the  aggre- 
gate to  $3,360,  and  against  the  plaintiff  in  favor  of  the  other  defend- 
ant. The  trial  court  filed  the  conclusions  of  fact  and  of  law  upon 
which  its  judgment  was  rendered.  We  shall  notice  only  such  of  the 
conclusions  as  we  deem  essential  to  a  disposition  of  this  appeal. 

Pretermitting  any  question  as  to  the  validity  of  the  contract  sued 
on,  arising  from  the  lack  of  authority  of  the  alleged  agents  to  make 
it  for  appellant,  we  conclude  in  accordance  with  the  findings  of  the 
trial  court  that  the  contract  set  out  in  plaintiff^s  petition  was  entered 
into  by  the  appellant  through  his  agents  and  the  defendant  in  person; 
that  the  appellant,  when  he  authorized  his  agents  to  effect  the  sale, 
represented  to  them  that  he  and  his  brother  were  the  owners,  that  he 
had  authority  to  act  for  his  brother  in  selling  the  land,  and  that  ap- 
pellant approved  the  sale  effected  by  such  agents;  that  appellant's  co- 
defendant  was  in  no  way  a  party  to  such  contract  and  knew  nothing 
of  it  whatever  until  after  this  suit  was  instituted;  that  neither  at  the 
time  the  appellant  authorized  the  parties,  alleged  to  be  his  agents,  to 
procure  a  purchaser  for  the  lands,  nor  at  the  time  such  agents  ef- 
fected the  contract  of  sale,  did  the  appellant  or  his  codefendant  own 
said  lands  or  any  part  thereof;  but  on  the  contrary,  all  of  said  land 
was  owned  by  the  Southern  Land  &  Live  Stock  Company,  a  corpora- 
tion, whose  deeds  thereto,  duly  recorded,  were  of  record  in  Webb 
County  where  the  land  is  situated,  of  which  neither  the  agents  of  ap- 
pellant, who  effected  the  sale,  nor  the  appellee,  had  any  actual  notice 
or  knowledge  save  the  constructive  notice  which  the  law  charged 
them  with  by  reason  of  the  record  of  said  deeds. 

The  fourth  conclusion  of  law  found  by  the  trial  court  is  as  follows: 
"Defendant  Geo.  M.  Clifton,  by  representing  himself  and  his  brother 
as  the  owners  of  the  land,  and  by  representing  that  he  had  authority 
to  act  for  his  brother,  and  by  authorizing  the  agents  to  sell  the  land, 
and  by  approving  the  sale  made  by  them,  and  by  directing  them  to 
close  said  sale,  became  liable  to  plaintiff  as  if  said  representations  were 
true.  Having  failed  to  comply  with  the  contract  to  convey  and  not 
having  procured  a  conveyance  to  be  made  by  the  Southern  Land  & 
Live  Stock  Company,  he  is  liable  in  damages  for  the  difference  be- 
tween the  contract  price  and  the  fair  market  value  of  the  land  when- 
it  should  have  been  conveyed,  12i/^  cents  per  acre  on  42  sections,  or 
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26,880  acres,  amounting  to  $3,360,  for  which  amount  judgment  for 
plaintiff  is-  entered  against  him*" 

The  ninth  and  eleventh  assignments  of  error  are:  Nintii:  "The 
court  erred  m  the  fourth  conclusion  of  law  in  holding  appellant  liable 
as  for  false  representations  when  the  recovery  is  not  sought  upon  the 
grounds  of  false  representations  made  by  appellant,  it  appearing  from 
the  pleadings  and  from  the  evidence  that  plaintiff  sues  only  for  spe- 
cific performance  or  damages  upon  a  contract  for  the  sale  of  land.' 

Eleventh :  "The  court  erred  in  its  fourth  conclusion  of  law  in  hold- 
ing appellant  liable  for  failure  to  procure  a  conveyance  to  be  made  by 
the  Southern  Land  &  Live  Stock  Company,  it  not  appearing  from  the 
pleadings  nor  from  the  evidence  that  appellant  had  bound  himself  ito 
procure  such  a  conveyance  of  the  lands  mentioned  in  the  contract  sued 
on/'  Each  of  these  assignments  is  submitted  in  appellant's  original 
brief  as  a  proposition. 

In  a  supplemental  brief,  the  filing  of  which  in  the  District  Court 
was  waived  by  appellee's  counsel,  additional  propositions  are  asserted 
under  the  ninth  assignment,  which  are  as  follows: 

1.  "There  is  no  pleading  in  this  cause  on  which  to  base  the  judg- 
ment rendered  herein,  for  the  reason  that  this  suit  was  not  brought 
for  damages  for  false  representation,  but  was  brought  on  the  theory 
that  the  defendants  owned  the  land  and  had  wilfully  refused  to  con- 
vey the  same,  and  asking  for  specific  performance  and  for  damages  in 
the  alternative,  and  the  court  finds  that  the  defendants  did  not  own 
the  land  either  at  the  time  the  contract  was  made  or  at  the  time  of 
the  trial.'' 

2.  "The  court  having  found  that  the  defendant,  Geo.  M.  Clifton, 
did  not  have  title  to  the  land  at  the  time  the  contract  was  made  by 
the  agents,  McAfee  and  Arnold,  and  no  special  damages  having  been 
shown,  the-  plaintiff  was  not  entitled  to  any  recovery  herein." 

3.  '^here  a  vendor  in  a  contract  to  convey  land  did  not  have  title 
at  the  time  the  contract  was  made,  and  is  therefore  unable  to  make 
title,  the  purchaser  is  not  entitled  to  recover  the  difference  between 
the  contract  price  and  the  market  value  of  the  land,  but  is  confined, 
if  he  has  paid  the  purchase  money,  to  the  return  thereof  with  interest, 
and  such  special  damages  as  he  may  have  incurred  by  reason  of  having 
been  induced  to  enter  into  the  contract,  and  if  he  has  not  paid  the 
purchase  money,  then  he  is  confined  to  his  special  damages,  which 
must  be  alleged  and  proven." 

(These  additional  propositions  are  also  presented  in  the  supple- 
mental brief  as  errors  apparent  of  record.) 

These  two  assignments  will  be  considered  and  disposed  of  together. 

Under  an  executory  contract  for  the  sale  of  real  property  the  obli- 
gations of  the  parties  are  mutual  and  reciprocal.  That  of  the  vendor, 
if  he  owns  the  property,  is,  upon  the  vendee's  paying  or  tendering  the 
purchase  money,  to  make  him  a  deed  conveying  the  property  in  ac- 
cordance with  the  terms  of  the  agreement;  and  that  of  the  vendee, 
upon  the  vendor's  tendering  him  a  conveyance  of  the  property,  is  to 
pay  the  purchase  money  or  do  whatever  he  agreed  to  in  consideration 
of  the  conveyance. 

If  the  vendor  fails  or  refuses  to  perform  his  obligation,  the  vendee 
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has  two  remedies  against  him.  He  may  either  compel  him,  through 
a  court  of  equity,  to  make  specific  performance  of  the  contract;  or  to 
respond  in  damages  for  its  breach,  the  measure  of  which  is  ordinarily 
the  difference  between  the  market  value  above  the  contract  price. 

If  the  vendee  fails  or  refuses  to  pay  the  consideration,  the  vendor 
likewise  has  two  remedies.  He  may  either  tender  him  a  deed  to  the 
premises  and  compel  him  by  a  decree  in  equity  to  accept  it  and  pay 
him  the  purchase  money;  or  he  may  maintain  an  action  for  damages 
caused  by  the  vendee's  breach  of  the  contract,  the  measure  of  which  is 
ordinarily  the  excess  of  the  contract  price  over  the  market  value  of 
the  land  at  the  time  the  contract  should  have  been  performed. 

Ownership  by  the  vendor  of  the  land  which  is  the  subject  matter  of 
the  contract,  lies  at  the  foundation  of  an  action  by  either  party  to  en- 
force the  first  of  his  remedies.  For  if  he  be  not  the  owner,  at  least 
at  the  time  of  the  action,  he  can  not  be  compelled  by  any  court  to 
convey  that  to  which  he  has  no  title,  nor  can  the  vendee  be  forced  to 
pay  the  purchase  price  and  accept  a  conveyance  from  him.  A  court 
of  equity  never  does  a  vain  and  useless  thing.  To  compel  one,  in  the 
performance  of  his  contract,  to  convey  land  which  does  not  belong  to 
him,  or  the  other  party  to  the  contract  to  pay  out  his  money  and  ac- 
cept a  deed  which  conveys  no  title,  would  be  not  only  futile,  but  too 
unjust  to  be  contemplated  by  a  court  of  chancery.  Nor  could  the 
vendor  recover  damages  against  the  vendee  as  for  a  breach  of  con- 
tract. These  principles  are  too  apparent  to  require  citation  of  author- 
ity. 

This  leaves  for  solution  the  question,  whether  one  who  has  con- 
tracted to  convey  land  which  he  did  not  own  when  the  contract  was 
made,  nor  afterwards,  can  be  held  liable  in  an  action  ex  contractu  for 
the  excess  of  the  market  value  of  the  land  at  the  time  the  contract 
was  made  or  should  have  been  performed,  over  the  contract  price? 
It  seems  to  be  settled  law  in  this  State  that  where  a  vendor  in  a  con- 
tract to  convey  land  did  not  have  title  at  the  time  the  contract  was 
made,  and  is  therefore  unable  to  make  title,  the  purchaser  is  not  en- 
titled to  recover  the  difference  between  the  contract  price  and  the  mar- 
ket value,  but  is  confined,  if  he  has  paid  the  purchase  money,  to  the 
return  thereof  with  interest  from  date  of  payment,  and  such  special 
damages  as  he  may  have  incurred  by  reason  of  having  been  induced 
to  enter  into  the  contract;  and  if  he  has  not  paid  the  purchase  money, 
then  he  is  confined  to  his  special  damages,  which  he  must  allege  and 
prove.  Hall  v.  York,  22  Texas,  642;  Wheeler  v.  Styles,  28  Texas, 
240;  Roberts  v.  McFadden,  32  Texas  Civ.  App.,  47;  Hollingsworth  v. 
Mexia,  14  Texas  Civ.  App.,  363;  Sutton  v.  Page,  4  Texas,  141;  Jones 
on  Real  Property  in  Convey.,  sec.  943.  The  principle  stated  is  a 
corollary  to  the  rule  that  the  measure  of  damages  for  a  breach  of  the 
covenant  of  seisin,  where  no  interest  has  passed,  is  the  consideration 
paid  with  interest,  which  is  based  upon  the  supposition  that  the  gran- 
tee took  nothing  by  the  conveyance,  for  the  reason  that  the  grantor 
had  no  interest  to  convey.  If,  in  cases  where  the  vendor  had  no  title 
either  at  the  time  the  contract  was  made  or  between  that  date  and  the 
trial,  the  rule  was  otherwise  than  as  just  stated  for  a  breach  of  the 
covenant  of  seisin,  "then,"  as  is  aptly  said  by  counsel  for  appellant  in 
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their  supplemental  brief,  **the  vendor  could  easily  avoid  its  eflfeet  by  de- 
livering to  the  purchaser  a  warranty  deed  and  accepting  the  purchase 
money.  Suppose  in  this  case  the  appellant  had  recognized  the  validity 
of  the  contract  and  had  tendered  the  purchaser  a  warranty  deed  to 
the  land,  and  the  purchaser  had  accepted  it  and  paid  him  the  full 
amount  of  the  purchase  money,  and  afterwards  had  discovered  that 
defendant  had  no  title  to  the  land?  It  is  undisputed  that  in  such 
case  the  measure  of  damages  on  the  warranty  would  have  been  simply 
the  purchase  money  or  the  portion  thereof  that  he  had  paid,  with  in- 
terest thereon/'  As  is  said  in  Roberts  v.  McFadden,  supra,  "The  same 
rule  is  applied  in  most  jurisdictions  for  the  breach  of  executory  con- 
tracts to  convey  real  estate,  and  if  the  rule  in  the  one  case  is  sound 
we  can  perceive  no  reason  why  it  should  not  apply  in  the  other,  for 
manifestly  the  same  reason  exists  for  its  application/' 

From  these  principles  of  law  it  follows  that  the  judgment  appealed 
from  was  wholly  unauthorized  by  plaintiff's  pleading.  For  as  the  dam- 
ages laid  by  plaintiff^s  petition  were  upon  a  breach  of  a  contract  to 
convey*  the  land,  they  could  only  be  ascertained  and  measured  by  the 
rule  pertaining  to  that  character  of  an  action,  which,  as  we  have  seen, 
is  the  consideration  paid  with  interest,  which  can  not  be  applied  to  a 
case  like  this  where  the  grantor  had  nothing  to  convey  and  no  con- 
sideration was  ever  paid.  In  fact,  the  trial  court's  fourth  conclusion 
of  law,  herein  copied,  shows  conclusively  that  the  judgment  rendered 
was  not  for  a  breach  of  a  contract  to  convey  the  lands,  but  for  wrong- 
fully inducing  plaintiff  through  his  (defendant's)  agents  to  enter  into 
a  contract  with  him  to  buy  lands  which  he  did  not  own  and  had  no 
right  to  sell.  In  other  words,  the  action  was  for  a  breach  of  contract, 
and  the  judgment  rendered  was  for  a  tort.  A  wider  departure  from 
the  principles  which  must  govern  a  court  in  rendering  a  judgment 
can  scarcely  be  conceived.  What  would  have  been  the  measure  of 
damages  if  the  facts  upon  which  the  court's  conclusion  shows  it  ren-' 
dered  the  judgment  had  been  alleged  and  made  the  basis  of  plaintiff's 
action,  is  not  for  us  to  decide  until  a  case  comes  before  us  properly 
presenting  such  question  for  decision.  It  is  enough  to  say  that  the 
judgment  appealed  from  finds  no  support  in  the  pleadings,  nor  in  any 
evidence  that  could  have  been  properly  introduced  under  them. 

The  assignments  referred  to  are  sustained,  and,  as  it  clearly  appears 
that  the  plaintiff  is  not  entitled  to  recover  anything  under  the  plead- 
ings and  evidence  appearing  in  the  records,  the  judgment  is  reversed 
and  judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


M.  A.  Hudson  et  al.  v.  J.  W.  Slate. 

Decided  January  28,  1909. 

1. — ^Evidenoe. 

Evidence  that  plaintiff  was  uneducated  and  illiterate,  under  proper  alle- 
gations, was  admissible  to  explain  his  failure  to  inform  himself  as  to  the  ex- 
istence of  liens  against  land  of  which  he  was  negotiating  a  purchase, 


454  Texas  Civil  Appeals  Eepobts,  Vol.  53.         [January, 

2. — ^Evidenoe — Sale— Tender. 

In  an  action  to  recover  back  property  traded  for  land,  alleging  tender  back 
of  the  deed  furnished  as  not  being  in  compliance  with  the  contract,  evidence 
of  what  plaintiff  said  to  his  sons,  who  had  for  him  delivered  the  property  and 
received  the  deed,  and  who  read  it  to  him  over  the  telephone,  was  admissible, 
in  connection  w|th  other  proof,  to  show  his  prompt  repudiation  of  the  deed 
and  direction  to  deliver  it  back  and  reclaim  the  property. 

3. — ^ETidence — Objections. 

Objections  to  certain  testimony  as  a  whole  were  not  available  where  part 
of  it  was  admissible. 

4. — Same— Harmless  Error. 

Admission  of  evidence  over  objection  is  harmless  where  the  same  facts 
were  subsequently  proved  without  objection. 

5. — ^Evldenoe— CorroboratiTe  Statements. 

The  rejection  of  statements  made  to  a  third  person,  in  disproof  of  the 
inference  of  subsequent  fabrication  of  a  fact  testified  to  by  a  partv  at  the  trial 
but  omitted  in  his  previous  ex  parte  deposition,  was  not  ground  for  reversal 
where  it  related  to  a  matter  which,  if  determined  in  his  favor,  would  not  have 
supported  a  judgment  other  than  that  which  was  rendered. 

6. — ^Eyidenoe— Abandoned  Pleading. 

An  original  petition  abandoned  by  amendment  and  containing  no  admission 
material  to  the  issues  on  trial,  was  not  admissible  in  evidence  for  defendant. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below 
before  Hon.  John  W.  Goodwin. 

Snodgrass  <&  Dibrell  and  Woodward  £  Baker,  for  appellants. 

e7.  C.  Randolph,  for  appellee. 

HODGES,  Associate  Justice. — In  January,  1907,  the  appellants 
were  the  owners  of  389  acres  of  land,  situated  in  Coleman  County 
and  near  the  farm  owned  and  occupied  by  the  appellee,  Slate,  Some- 
time during  that  month  negotiations  were  entered  into  between  the 
parties  for  the  purchase  of  this  tract  of  land  by  Slate.  These  resulted 
in  what  each  of  the  parties  thought  was  an  agreement  on  the  part  of 
Slate  to  purchase.  The  record  shows  that  at  the  time  these  negotia- 
tions were  pending  there  were  then  outstanding  against  the  land  sev- 
eral thousand  dollars  of  purchase-money  notes  held  by  other  parties. 
It  is  also  shown  that  Slate  was  the  owner  of  two  valuable  animals, 
which  were  to  be  taken  as  the  consideration  he  was  to  pay  for  the  land. 
A  dispute  arose  between  the  appellee  and  appellants  as  to  what  con- 
sideration Slate  had  agreed  to  pay.  Slate  contended  that  he  was  to 
have  the  land  free  from  any  encumbrance  for  his  two  animals,  which 
he  valued  at  $3,100 ;  and  .the  appellants  contended  that  in  addition  to 
the  two  animals  Slate  was  to  assume  the  outstanding  indebtedness 
against  the  land,  and  the  further  sum  of  $360  for  which  their  per- 
sonal notes  had  been  given  as  a  cash  payment  on  the  land.  A  few 
days  after  the  preliminary  negotiations  took  place  between  Slate  and 
Hudson,  one  of  the  appellants.  Slate  sent  the  stock  by  his  two  sons  to 
Coleman  City,  with  instructions  to  deliver  them  to  the  appellants  and 
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get  a  deed  to  the  land.  The  property  was  delivered  in  accordance  with 
these  instructions  to  the  parties  and  was  put  in  a  wagon  yard.  Slate's 
sons,  together  with  one  of  the  appellants,  went  to  the  office  of  a  notary 
to  have  the  deed  prepared.  The  testimony  is  conflicting  as  to  what 
occurred  during  the  preparation  of  the  deed,  and  as  to  whether  or  not 
the  deed  after  being  written  was  explained  to  the  sons  of  the  appellee. 
The  notary  testified  tliat  he  prepared  the  deed  in  accordance  with  the 
instructions  given  him  by  one  of  the  appellants,  expressing  a  considera- 
tion of  $2,000  paid,  and  the  assumption  by  Slate  of  the  outstanding 
indebtedness  against  the  land,  which  amounted  to  over  $5,000;  that 
upon  the  completion  of  the  deed  it  was  discovered  that  no  mention 
was  made  of  a  $360  personal  note  held  by  Henderson  &  Beakly  against 
the  appellants;  that  it  was  finally  agreed  that  Slate  should  give  his 
I  personal  note  for  that  amount,  and  no  mention  should  be  made  of  it 

in  the  deed.  He  further  testified  that  the  deed  was  read  over  and 
fully  explained  to  the  sons  of  the  appellee,  John  Slate  and  B.  -C. 
Slate;  that  one  of  them  proposed  to  sign  his  father's  name  to  the 
$360  note,  but  upon  the  objection  being  made  that  it  would  be  better 
i  for  the  father  himself  to  sign  it,  this  was  not  done.     John  Slate  and 

I  his  brother  testified  that  the  deed  was  not  read  over  to  them  and  that 

they  knew  nothing  of  its  contents  until  after  it  was  completed  and 
delivered  to  them  late  in  the  evening;  that  after  it  was  delivered  to 
them  they  retired  from  the  notary's  office  and  read  it  over;  that  the 
next  morning  early  they  called  their  father  over  the  telephone,  and 
John  Slate  read  to  him  the  deed;  that  Slate  stated  in  response  to  that 
message  that  was  not  the  trade  he  made,  and  for  them  to  return  the 
deed  and  bring  the  stock  back  home.  It  appears  to  be  uncontradicted 
that  after  this  conversation  over  the  telephone  with  J.  W.  Slate  his 
sons  immediately  sought  the  appellants  and  found  one  of  them,  Knox, 
to  whom  they  communicated  their  father's  dissatisfaction  with  the 
deed  and  his  demand  for  a  return  of  the  stock.  Knox  referred  them 
to  Hudson,  and  upon  going  to  Hudson's  house  they  found  him  too 
sick  to  talk  about  the  transaction,  but  later  in  the  day  they  returned 
and  stated  to  Hudson  their  father's  dissatisfaction  and  his  statements 
that  the  deed  did  not  recite  the  trade  that  they  had  entered  into,  and 
demanded  the  return  of  the  stock.  This  was  refused.  Other  conver- 
sations took  place  between  the  parties.  Slate  insisting  that  the  trade 
was  not  as  understood,  and  that  he  was  to  have  the  land  free  from 
any  encumbrance  for  the  st9ck,  and  demanding  a  return  of  his  prop- 
erty, and  the  appellants  insisting  that  the  deed  correctly  recited  the 
agreement  and  the  consideration  to  be  paid  for  the  land,  and  refusing 
to  return  the  stock.  Subsequently  suit  was  instituted  by  Slate  for  the 
recovery  of  the  stock  or  their  value;  and  from  a  verdict  rendered  in 
his  favor  this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of  the  testimony  of  J.  W. 
Slate  to  the  effect  that  he  was  an  uneducated  man  and  not  able  to 
read  and  write.  Slate  had  alleged  these  facts  in  his  petition  as  a  rea- 
son why  he  had  not  been  on  the  alert  sufficiently  to  ascertain  for  him- 
self that  there  were  no  liens  upon  the  land  at  the  time  he  entered 
into  the  trade.    The  assignment  is  overruled. 

Assignments  numbers  two,  three  and  four  are  based  tipon  objections 
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to  testimony  giving  the  answer  made  by  J.  W.  Slate  to  his  son  over 
the  telephone  when  informed  of  the  contents  of  the  deed.  J.  W. 
Slate  testified  that  when  the  deed  was  read  to  him  over  the  telephone 
he  "told  his  son  that  he  had  made  no  such  trade  with  the  defendants 
as  that  stated  in  the  deed^  and  directed  him  to  take  the  deed  back  to 
the  defendants  and  get  his  property.'^  The  same  facts  were  testified 
to  by  John  Slate.  The  objections  made  were  that  this  was  hearsay, 
and  "was  permitting  the  plaintiff  to  support  his  testimony  on  the  stand 
by  hearsay  statements  to  third  parties."  In  his  amended  original  pe- 
tition the  appellee  had  alleged  the  very  facts  here  testified  to.  The 
appellants  had  also  put  in  issue  the  fact  that  the  appellee  had  returned 
or  offered  to  return  to  them  the  deed  in  question  within  a  reasonable 
time  after  its  contents  were  known  to  Slate.  Slate  was  unable,  so  he 
says,  to  make  the  trip  to  Coleman  City,  and  had  entrusted  the  deliv- 
ery of  the  stock  and  the  reception  of  the  deed  to  the  land  to  his  two 
sons.  These  were  acting  as  his  representatives,  but  without  any  in- 
structions as  to  the  contingency  which  had  arisen.  What  Slate  did 
when  first  informed  of  the  contents  of  the  deed  was  a  material  ques- 
tion in  the  case  in  view  of  the  pleadings  of  the  parties.  Under  the 
circumstances  surrounding  him  at  the  time,  his  declarations  and  in- 
structions to  his  agent  concerning  the  property  involved,  his  repudia- 
tion of  the  deed  and  directions  f6r  its  return  to  the  appellants,  were 
verbal  acts,  and  as  such  were  admissible  in  evidence.  1  Greenleaf,  sec- 
tion 108;  3  Wigmore  on  Evid.,  section  1770;  11  Ency.  of  Evid.,  378. 
His  directions  to  his  agent  at  the  time  were  not  upon  a  parity  with 
similar  statements  which  he  might  have  made  to  a  third  party  having 
no  necessary  connection  with  the  transaction.  He  intended  for  his 
statements  to  be  communicated  to  the  appellants,  and  the  records  show 
that  this  was  promptly  done.  Whatever  may  be  said  with  reference  to 
the  admissibility  of  that  portion  of  his  statements  to  this  son  over 
the  telephone,  in  which  he  said  that  he  "had  made  no  such  trade  with 
the  defendants  as  that  stated  in  the  deed,"  there  can  be  hardly  any 
question  that  his  directions  for  his  son  to  return  the  deed  to  appel- 
lants and  get  his  property  were  admissible.  The  objections  of  the  ap- 
pellants being  to  the  whole  of  the  declarations,  if  any  portion  was 
properly  admitted,  there  was  no  error  in  overruling  the  objections  as 
made.  However,  we  think  that  whatever  of  error  there  might  be  in 
the  admission  of  this  testimony,  it  was  cured  by  the  same  evidence 
being  permitted  to  go  to  the  jury  unobjected  to  at  a  different  time. 
While  Hudson,  one  of  the  appellants,  was  on  the  stand,  he  testified 
that  B.  C.  Slate,  a  son  of  the  appellee,  came  to  him  and  said:  "/Mr. 
Hudson,  there  is  a  misunderstanding.'  I  said,  ^I  guess  not.'  He  (B. 
C.  Slate)  says:  ^We  called  the  old  man  up  over  the  'phone  this  morn- 
ing and  read  the  deed  to  him,  and  the  old  man  says  that  was  not  the 
trade.'"  This  evidently  put  before  the  jury  substantially  the  same 
facts,  and  without  objection.  For  still  another  reason  we  do  not  see 
how  the  admission  of  this  evidence  could  have  possibly  operated  preju- 
dicially to  the  appellants  in  the  trial  of  this  case.  The  fact  that  Slate 
repudiated  the  trade  and  refused  to  accept  the  deed  tendered  him  be- 
cause it  recited  the  assumption  by  him  of  the  payment  of  the  out- 
standing debts  against  the  land,  and  on  the  same  day  demanded  a  re- 
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turn  of  his  stock,  is  put  beyond  controversy  by  other  testimony.  This 
is  not  disputed  directly  or  indirectly  by  any  witness  who  testified  in 
the  case.  We  do  not  think  there  was  any  error  in  admitting  the  tes- 
timony. 

It  appears  from  the  record  that  on  the  date  prior  to  this  trial  the 
plaintiff  below  had  taken  the  ex  parte  depositions  of  the  appellants 
Hudson  and  Knox,  but  had  never  filed  them  among  the  papers  of 
the  case.  During  the  cross-examination  of  Hudson  he  was  asked  by 
counsel  for  plaintiff  if,  in  answer  to  interrogatories  propounded  to 
him  on  that  occasion,  in  stating  the  consideration  Slate  was  to  pay 
for  the  land,  he  had  omitted  any  mention  of  the  $360  note  which  he 
now  claimed  Slate  was  also  to  pay.  Hudson  admitted  that  he  hietd 
not  in  terms  mentioned  that  note.  Similar  questions  were  asked  Knox 
upon  his  cross-examination,  and  a  similar  reply  given.  Counsel  for 
appellants  objected  to  these  questions  and  answers,  for  reasons 
which  we  think  were  wholly  untenable.  Subsequently  appellants 
offered  to  prove  by  the  witness  Henderson,  that  on  the  morn- 
ing after  the  deed  was  prepared  both  Hudson  and  Knox  told 
him,  Henderson,  that  as  a  part  of  the  consideration  for  the  sale  of  the 
land  Slate  was  to  assume  and  pay  off  the  $360  note.  This  proffered 
evidence,  we  think,  was  properly  excluded  by  the  court.  Hudson  and 
Knox  were  parties  in  interest  and  were  the  defendants  in  this  suit. 
Their  declarations  which  were  offered  were  made  in  their  own  interest 
and  on  the  very  day  the  controversy  arose,  and  may  have  been  after 
they  had  notice  of  the  refusal  of  Slate  to  accept  the  deed  as  made. 
The  only  legitimate  purpose  which  this  testimony  could  have  subserved 
was  to  show  that  the  testimony  of  the  appellants  to  the  effect  that 
Slate  was  to  also  assume  the  payment  of  the  note  for  $360  was  not  a 
recent  fabrication.  1  Greenleaf  (16th  ed.),  section  469b;  Lewy  v. 
Fischl,  65  Texas,  318;  2  Wigmore  on  Evid.,  section  1129.  Neither  of 
the  appellants  had  been  impeached  in  any  manner.  •  The  effect  of 
their  answers  concerning  the  failure  to  speak  of  the  note  as  being  a 
part  of  the  consideration  for  the  sale  of  the  land  at  the  time  tlieir 
depositions  were  taken  tended  merely  to  show  that  they  had  omitted 
to  mention  this. fact  at  a  time  when  it  may  have  been  their  duty  to 
do  so.  The  inference  of  recent  contrivance  as  to  this  particular  fact 
is  the  only  one  that  could  have  been  drawn  from  this  silence,  if  it  be 
construed  as  silence,  and  was  the  only  harmful  result  that  could  have 
followed.  Hence,  the  situation  which  ordinarily  permits  a  witness  to 
be  sustained  by  showing  statements  made  out  of  court  consistent  with 
those  made  on  the  stand  is  not  presented.  The  rule  applicable  to  the 
situation  here  presented  is  thus  stated  by  Mr.  Greenleaf  in  a  part  of 
the  section  above  cited: 

"(5)  Similarly,  where  it  has  been  shown  that  the  witness  failed  to 
speak  of  the  matter  at  a  time  when  he  might  have  done  so,  and  the 
inference  is  suggested  that  his  present  story  is  therefore  a  matter  of 
recent  contrivance,  it  is  useful  to  show  that  the  witness,  on  the  con- 
trary, has  already  made  the  same  statement,  and  thus  is  not  now  for 
the  first  time  making  it,  the  inference  of  recent  contrivance  being  thus 
rebutted.*' 

At  most  the  testimony  of  Henderson  was  admissible  only  for  .the 
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purpose  of  showing  that  the  statements  of  the  appellants  as  to  the  as- 
sumption by  Slate  of  the  payment  of  the  note  for  $360  was  not  a 
"recent  contrivance/'  as  stated  above.  If  the  issue  as  to  whether 
Slate  had  in  the  trade  assumed  the  payment  of  this  particular  note 
was  of  such  materiality  as  to  constitute  an  essential  part  of  the  de- 
fense to  this  suit,  and  Henderson's  testimony  were  not  otherwise  ob- 
jectionable, then  we  think  the  court  erred  in  refusing  to  admit  it* 
But  the  record  in  this  case  shows  that  proof  of  that  fact  was  not  ma- 
terial to  the  defense  of  the  appellants.  The  undisputed  testimony  is 
to  the  effect  that  there  were  over  five  thousand  dollars  in  purchase- 
money  notes  outstanding  against  the  land;  that  in  writing  the  deed 
the  notary  recited  the  assumption  of  these  notes  alone,  and  no  mention 
was  made  in  the  deed  of  the  note  for  $360;  that  when  the  deed  was 
read  to  Slate  over  the  telephone  he  claimed  that  he  was  to  pay  no  part 
of  this  indebtedness,  and  that  the  live  stock  which  he  delivered  was 
the  sole  consideration  agreed  to  be  paid  by  him.  It  is  further  shown 
that  this  was  his  contention  for  refusing  the  deed  at  all  times  there- 
after. It  if  be  admitted  as  a  fact  that  appellants  had  told  Henderson 
what  the  latter  would  have  testified  to,  and  also  that  they  had  con- 
sistently maintained  that  the  assumption  of  this  particular  note  was 
a  part  of  the  consideration  to  be  paid  by  Slate,  still  it  would  not  be 
any  defense  to  this  suit.  The  issue  made  is,  did  Slate  agree  to  as- 
sume any  part  of  the  indebtedness  against  the  land?  not  whether  he 
agreed  to  assume  the  payment  of  this  particular  note.  There  is  noth- 
ing in  the  rejection  of  this  proffered  testimony  which  would  require  a 
reversal  of  the  case. 

The  eleventh  assignment  complains  of  the  refusal  of  the  court  to 
permit  appellants  to  read  in  evidence  the  original  petition  of  the  ap- 
pellee, there  having  been  an  amended  original  petition  filed  and  upon 
which  the  same  was  being  tried.  This  was  excluded  upon  the  objec- 
tion that  it  \^as  immaterial  and  irrelevant.  The  entire  petition  was 
offered,  and  no  particular  purpose  for  which  it  was  intended  to  be 
used  was  indicated  by  counsel  offering  it.  Generally,  abandoned 
pleadings  may  be  offered  and  used  in  evidence  when  relevant  and  ma- 
terial to  the  issue  involved  in  the  trial,  but  their  relevancy  and  mate- 
riality are  to  be  determined  by  the  same  rules  which  govern  the  ad- 
missibility of  other  testimony.  Upon  an  examination  of  this  plead- 
ing we  find  nothing  in  it  which  is  material  to  any  issue  in  this  case. 
We  think  the  court  properly  sustained  the  objection. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


C.  V.  Browne  et  al.  v.  C.  D.  Allen  et  al. 

Decided  January  28,  1909. 

Bale— Warranty  of  Quality — Damages. 

Damages  for  breach  of  contract  as  to  quality  of  article  sold  are  limited 
to  the  difference  between  the  price  the  purchaser  paid  and  the  value  of  what 
he  received,  and  this  is  not  shown  by  evidence  as  to  the  difference  between  the 
value,  at  the  time  of  delivery,  of  what  he  contracted  for  and  of  what  he  received. 
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Appeal  from  the  County  Court  of  McCulloch  County."  Tried  be- 
low before  Hon.  C.  A.  Wright. 

Walker,  Adkins  &  Walker,  for  appellants. — On  measure  of  damages, 
cited:  Sehuwirth  v.  Mumma,  66  S.  W.,  692;  Tripes  v.  Gamble,  28 
S.  W.,  244;  Eden  v.  Osborne  &  Co.,  29  S.  W.,  414;  Hoffman  v.  Asso- 
ciation, 85  Texas,  409;  Railway  Co.  v.  Johnson,  23  Texas  Civ.  App., 
160;  Bailway  Co.  v.  McAulay,  26  S.  W.,  475. 

Shropshire  &  Hughes,  for  appellees. — Contra,  cited:  3  Sutherland 
on  Damages,  1976-1983;  Florida  Athletic  Club  v.  Hope  Lumber  Co., 
18  Texas  Civ.  App.,  161;  Danner  v.  Ft.  Worth  Imp.  Co.,  18  Texas 
Civ.  App.,  621 ;  Taylor  &  Co.  v.  Hefner,  67  Texas,  69. 

HODGES,  Associate  Justice. — The  appellants  were  wholesale 
merchants  engaged  in  selling  oats  and  other  grain  at  McKinney, 
Texas.  The  appellees  were  also  merchants  doing  business  at  Brady, 
Texas.  They,  ordered  from  the  appellants  a  carload  of  oats,  the  price 
quoted  being  38^  cents  per  bushel  for  choice  red  oats  delivered  at 
Brady.  The  oats  were  received  and  paid  for,  but  it  is  alleged  that 
the  car  was  short  46  1-3  bushels  in  quantity,  and  the  oats  of  inferior 
quality  not  up  to  the  grade  which  the  appellees  claimed  to  have  pur- 
chased; and  suit  was  brought  for  the  recovery  of  $244.60,  alleged  to 
be  the  amount  of  the  shortage  and  the  damage  by  reason  of  the  in- 
ferior quality.  When  suit  was  originally  instituted  the  Fort  Worth 
&  Bio  Grande  Bailway  Company  was  made  a  party  defendant,  but 
subsequently  the  case  was  dismissed  as  to  it  and  the  litigation  con- 
tinued against  C.  V.  Browne  &  Co.  alone.  Judgment  was  recovered  by 
appellees  in  the  trial  court  for  the  sum  of  $219.48. 

We  deem  it  unnecessary  to  notice  any  of  the  assignments  of  error 
except  those  which  question  the  findings  and  judgment  of  the  court 
on  the  measure  of  damages.  The  suit  was  brought  to  recover  the  dif- 
ference between  38^,  the  amount  paid  for  the  oats,  and  the  value  of 
the  oats  received,  together  with  the  amount  of  the  shortage.  The  court 
fixes  the  difference  at  14  cents  per  bushel,  and  bases  his  findings  upon 
the  following  testimony  of  C.  D.  Allen,  one  of  the  plaintiffs  in  the 
court  below:  "There  was  no  market  in  Brady  at  the  time  of  the  re- 
ceipt of  these  oats  for  a  bulk  as  large  as  a  carload  of  them.  Such  oats 
when  sold  in  bulk  less  than  carload  lots  were  worth  on  the  market 
at  Brady,  about  the  time  they  did  and  should  have  arrived,  from  28 
to  30  cents  per  bushel;  and  at  the  same  time  such  oats  as  were  or- 
dered hy  plaintiffs  of  defendants  and  such  as  defendants  quoted  to 
plaintiffs,  when  sold  in  the  same  way,  were  worth  from  48  to  50 
cents  per  bushel  at  Brady,  Texas.  At  the  time  referred  to  such  oats 
as  were  ordered  by'  plaintiffs  from  defendants  would  cost  on  the  tracks 
at  Brady,  Texas,  in  carload  lots,  from  40  to  45  cents  per  bushel.*^ 
This  testimony  was  objected  to  because  not  supported  by  the  pleadings 
and  as  fixing  an  incorrect  measure  of  damages.  We  think  the  assign- 
ments raising  this  question  should  be  sustained.  The  measure  of  the, 
appellees*  damages  in  tliis  suit  would  be  the  difference  between  the 
value  of  the  oats  which  they  received  and  the  price  which  they  paid, 
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38^  cents  per  bushel.  If  oats  had  advanced  in  the  meantime  so  as 
to  be  worth  more  at  Brady  than  the  price  which  the  appellees  paid, 
this  would  no  more  inure  to  their  benefit  than  would  a  decline  in 
prices  have  operated  to  their  detriment.  This  is  practically  a  suit  for 
breach  of  warranty  as  to  the  quality  and  quantity  of  oats  purchased 
and  paid  for.  Under  the  well-established  rules  in  this  State  the  dam- 
ages in  such  actions  are  limited  to  the  difference  between  what  the 
purchaser  pays  for  and  the  value  of  that  which  he  receives.  There  is 
no  testimony  upon  which  the  court  could  find  in  this  case  that  the  oats 
which  were  received  at  Brady  were  worth  14  cents  per  bushel  less  than 
the  price  paid.  The  lowest  valuation  placed  upon  such  oats  was  from 
28  to  30  cents,  which  would  make  the  margin  not  greater  than  lO^,^ 
cents  at  most.  Other  witnesses  testified  for  plaintiffs  that  the  oats 
received  were  worth  10  cents  per  bushel  less  than  choice  bright  red 
oats  would  be  worth  at  that  place. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


DoRRANCE  &  Company  v.  International  &  Great  Northern  Bail- 
road  Company  et  al. 

Decided  January  29,  1909. 

1. — Carrier — Shipment  of  Cotton — ^Delay — ^Damaffes. 

The  damages  that  may  be  recovered  of  a  railroad  company  for  delay  in 
the  transportation  of  freight  is  the  difference  in  the  value  of  the  shipment  at 
the  time  it  should  have  been  delivered  and  the  value  at  the  time  and  place  it 
was  actually  delivered,  together  with  a  sum  equal  to  the  legal  rate  of  interest 
on  its  value  during  the  time  of  delay.  In  addition  to  this  the  law  allows  a 
recovery  of  any  special  damages  occasioned  by  the  delay  which  are  the  natural 
or  probable  result  of  the  breach  of  the  contract  of  shipment  and  which  the 
carrier  had  notice  that  the  shipper  would  likely  sustain  by  reason  of  the  de- 
tention of  the  property  beyond  a  reasonable  time  for  its  transportation  and 
delivery,  as  the  law  implies  in  such  case  that  such  damages  were  in  contem- 
plation of  the  parties  at  the  time  the  contract  was  made. 

3. — Same — ^Damages — ^Interest — Pleading — ^Demnrrer. 

Upon  a  general  demurrer  every  reasonable  intendment  should  be  indulged 
in  favor  of  the  pleading  excepted  to.  In  a  suit  against  a  railway  company 
for  damages  caused  by  unreasonable  delay  in  the  transportation  and  delivery 
of  cotton,  plaintiffs  claimed  three  distinct  items  of  damages — first,  loss  of  the 
use  of  the  money  invested  in  the  cotton  during  the  delay;  second,  losses  caused 
by  plaintiffs  being  compelled  to  buy  cotton  on  a  rising  market  to  meet  out- 
standing contracts  tlieretofore  made:  third,  the  penalty  of  five  percent  per 
month  upon  the  value  of  the  cotton  as  provided  by  arts.  4494  and  4496  of  the 
Rev.  Stats.  Petition  considered,  and  held,  because  the  count  in  the  petition  as 
to  the  first  item  of  damage  was  good  upon  general  demurrer,  the  court  erred 
in  sustaining  a  general  demurrer  to  the  petition  and  dismissing  the  suit.  When 
a  suit  is  based  upon  several  distinct  causes  of  action,  if  any  oYie  of  them  is 
sufficiently  declared  upon,  a  general  demurrer  to  the  petition  should  be  overruled. 

3. — Same— Consequential  Damages — ^Pleading. 

When,  by  reason  of  the  negligent  delay  of  a  railroad  company  in  the  trans- 
portation and  delivery  of  cotton,  the  shipper  is  obliged  to  buy  other  cotton 
with  which  to  meet  outstanding  contracts  and  thereby  sustains  a  loss,  the 
damages  suffered  are  consequential  damages  and  can  only  be  recovered  from 
the  carrier  upon  pleading  and  proof  that  the  carrier  had  notice  of  the  special 
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conditions  rendering  such  damage  the  natural  and  probable  result  of  the  breach 
of  the  contract  of  shipment  and  of  circumstances  sliowing  that  the  contract 
was  to  some  extent  based  upon  or  made  with  reference  to  such  conditions. 
This  notice  must  ordinarily  Ji>e  given  at  the  time  of  or  before  making  the 
contract. 

4. — Same — Statutory  Penalty — Pleading. 

In  suits  for  the  penalty  provided  by  art.  4496,  Rev.  Stats.,  in  addition 
to  showing  a  negligent  delay  of  the  shipment  beyond  the  time  reasonably  nec- 
essary for  its  transportation,  the  specific  date  or  time  of  the  shipment  must 
be  alleged  as  well  as  the  value  of  the  shipment.  In  such  cases  the  rules  of 
pleading  require  that  the  facts  relied  on  should  be  stated  directly  and  posi- 
tively and  not  by  way  of  inference.  Pleading  considered  in  an  action  for  said 
penalty  and  held  insufficient. 

5. — Carrier — ^Delayed  Transportation — ^Pleading. 

In  an  action  against  a  railroad  company  for  damages  for  negligent  -  delay 
in  the  transportation  and  delivery  of  cotton,  pleading  considered  and  held  not 
subject  to  exception  on  the  ground  that  it  was  not  alleged  with  sufficient  par- 
ticularity who  were  the  parties  to  the  contract  of  shipment,  the  date  of  the 
same  and  the  terms  of  the  contracts  and  agreements  therein  contained.  Nor 
was  said  pleading  subject  to  the  exception  that  it  did  not  appear  therefrom 
which  of  several  shipments  were  maae  by  different  parties  alleged  to  have 
made  such  shipments,  there  being  nothing  in  said  petition  to  indicate  that 
each  of  the  alleged  consignors  made  separate  shipments,  but  on  the  contrary 
it  appeared  from  the  allegations  that  the  parties  named  were  joint  consignors. 

6. — Same — ^Pleading — ^Koltifariousness. 

In  a  suit  against  two  railroad  companies  for  damages  for  breach  of  eighty- 
five  different  contracts  of  shipment  made  from  different  places,  petition  con- 
sidered, and  held  not  subject  to  exception  upon  the  ground  that  it  was  multi- 
farious; the  plaintiffs  were  not  required  to  bring  a  separate  suit  under  each 
contract. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Harris  £  Harris,  for  appellants. 

Wilson  £  Dahney,  for  appellees. 

McMEANS,  Associate  Justice. — This  is  a  suit  by  Dorrance  &  Co. 
against  the  International  &  Great  Northern  Railroad  Company  and 
the  St.  Louis,  Southwestern  Railway  Company  to  recover  damages  for 
the  alleged  unreasonable  delay  in*  the.  transportation  of  about  six 
thousand  bales  of  cotton  under  about  eighty-five  separate  contracts  of 
shipment. 

General  demurrers  and  special  exceptions  urged  by  defendants  to  the 
plaintiffs'  petition  were  sustained,  and,  the  plaintiffs  having  declined 
to  amend,  the  trial  court  entered  judgment  dismissing  their  suit,  and 
from  this  judgment  plaintiffs  have  appealed. 

Plaintiflfs'  original  petition,  omitting  the  formal  parts,  is  as  follows: 
"That  heretofore,  to  wit,  on  the  first  day  of  October,  A.  D.  1906,  and 
ever  since,  the  aforesaid  defendants,  and  each  of  them,  were  common 
carriers  and  connecting  lines  within  the  State  of  Texas,  as  aforesaid, 
and  on  said  date,  and  ever  since,  plaintiffs  were  cotton  buyers  and 
sellers: 
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'That  on  said  first  ^ay  of  October,  1906,  and  on  various  and  sun- 
dry dates  thereafter,  dowji  to  about  the  first  day  of  March,  1907,  there 
were  delivered  to  defendant,  St.  Louis  Southwestern  Bailway  Com- 
pany of  Texas,  at  Gatesville,  Leon  Junction,  Mounds  and  Oglesby,  in 
the  State  of  Texas,  by  W.  L.  Ayres  and  W.  B.  Cavitt  and  E.  H. 
Hellen,  consignors,  a  great  number  of  bales  of  cotton,  to  wit,  about 
the  sum  of  six  thousand  bales,  which  were  received  by  the  defendant, 
the  St.  Louis  Southwestern  Bailway  Company  of  Texas,  to  be  deliv- 
ered to  plaintiffs  under  the  firm  name  and  style  of  Dorrance  &  Com- 
pany, at  Houston,  Harris  County,  Texas,  for  which  defendant,  the  St. 
Louis  Southwestern  Bailway  Company,  executed  and  delivered  bills  of 
lading  over  its  own  lines,  and  over  the  line  of  the  defendant^  the  In- 
ternational &  Great  Northern  Bailroad  Company,  to  point  of  destina- 
tion, Houston,  Texas;  the  precise  number  of  bales  so  shipped,  the 
marks  on  each  bale,  the  point  of  shipment,  and  the  number  and  date 
of  the  bill  of  lading,  being  set  forth  in  detail  in  Exhibits  A,  B  and  C, 
hereto  attached  and  made  a  part  hereof. 

'That  defendants,  and  each  of  them,  as  connecting  lines  and  com- 
mon carriers  within  the  State  of  Texas,  in  consideration  of  a  reason- 
able compensation,  to  wit,  the  proper  freight  charges  then  paid  or 
agreed  to  be  paid  to  defendants  by  plaintiffs,  agreed  to  promptly  for- 
ward from  point  of  shipment  to  point  of  destination,  and  to  promptly 
deliver  within  a  reasonable  time  to  plaintiffs  at  Houston,  Texas,  the 
aforesaid  bales  of  cotton.    • 

"That  defendants,  and  each  of  them,  in  violation  of  their  agreement 
to  promptly  transport  and  deliver  said  cotton  to  plaintiffs  within  a 
reasonable  time,  and,  to  wit,  within  a  period  of  about  ten  days,  ut- 
terly neglected  to  transport  the  aforesaid  cotton  within  a  reasonable 
time;  but,  on  the  contrary,  said  defendants,  and  each  of  them,  de- 
layed said  cotton  in  transportation  over  the  reasonable  time  of,  to*  wit, 
about  ten  days,  by  delay  on  different  shipments  of  from  five  to  ninety 
days,  over  and  above  the  aforesaid  reasonable  time  of,  to  wit,  about  ten 
days  for  transportation;  the  number  of  bales,  and  the  date  when  re- 
ceived at  point  of  destination,  to  wit,  Houston,  Texas;  and  the  num- 
ber of  days  of  excess  in  transportation,  after  allowing  ten  days  for 
transit,  upon  each  lot  of  cotton  shipped,  being  shown  in  detail  in  Ex- 
hibits A,  B  and  C,  hereto  attached  and  made  a  part  hereof. 

"That  the  defendant,  the  St.  Louis  Southwestern  Bailway  Company 
of  Texas,  issued  through  bills  from  point  of  shipment  to  Houston, 
Texas,  for  each  of  said  lots  of  cotton,  upon  its  own  line,  and  over  the 
line  of  its  connecting  common  carrier,  to  wit,  defendant  International 
&  Great  Northern  Bailroad  Company,  the  number  and  the  date  of 
each  bill  of  lading,  together  with  the  number  of  bales,  the  marks  and 
the  point  of  shipment,  being  all  shown  in  detail  in  Exhibits  A,  B  and 
C,  hereto  attached  and  made  a  part  hereof. 

"That  the  said  bills  of  lading  when  issued,  as  aforesaid,  to  the  con- 
signors, were  attached  to  drafts  by  said  consignors  and  forwarded  to 
plaintiffs  herein  for  payment;  and  that,  in  accordance  with  the  usual 
custom  of  the  cotton  trade,  plaintiffs,  upon  receipt  of  said  drafts,  at 
once  paid  the  amounts  thereof,  being  the  invoice  value,  whereupon  the 
aforesaid  bills  of  lading  were  delivered  to  plaintiffs,  to  be  finally  sur- 
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rendered  by  plaintiffs  to  defendants  upon  actual  delivery  of  the  cot- 
ton called  for. 

"That  upon  each  draft  as  paid,  plaintiffs  were  compelled  to  pay  the 
usual  banking  rate  of  seven  percent  (7%)  interest,  the  aggregate 
amount  of  interest  so  paid. on  the  aforesaid  shipments  being  the  sum 
of,  to  wit,  $1,064.49  damage  caused  these  plaintiffs  by  the  failure  of 
defendants,  and  each  of  them,  to  promptly  transport  and  deliver 
within  a  reasonable  time  the  aforesaid  cotton;  the  amount  of  inter- 
est so  paid  being  shown  in  detail  upon  Exhibits  A,  B  and  C,  hereto 
attached,  and  made  a  part  hereof. 

"And  plaintiffs  say  that  they  were  further  damaged  in  addition  to 
the  loss  of  the  use  of  their  money,  and  the  consequent  necessity  of 
paying  interest  on  their  overdrafts  in  this,  to  wit:  That  pending  the 
delay  in  the  prompt  delivery  of  said  cotton  the  price  of  spot  cotton 
was  gradually  advancing,  and  these  plaintiffs  were  forced  to  go  into 
the  open  market  at  Houston,  Texas,  and  buy  other  cotton  on  the  spot 
in  Houston,  Texas,  and  at  other  points  in  Texas,  at  a  premium,  on 
account  of  the  advancing  price  of  cotton,  in  order  to  fill  contracts 
made  by  plaintiffs  for  the  sale  of  cotton  and  for  freight  engagements 
by  steamer  out  of  Galveston,  Texas;  and  the  sum  so  paid  by  way  of 
premium  on  account  of  advanced  price  of  cotton  amounting  to  the 
sum  of  about  one  thousand  dollars  ($1,000). 

"That  when  the  aforesaid  cotton  was  finally  delivered  by  defendant 
company  to  plaintiffs,  the  price  of  cotton  was  still  higher  than  it  was 
at  the  time  the  aforesaid  cotton  should  have  been  delivered  -to  plain- 
tiffs, if  the  same  had  been  properly  transported  within  a  reasonable 
time;  but  these  plaintiffs  say  that  they  gained  nothing  by  such  ad- 
vance in  price,  because,  as  is  the  custom  of  trade  with  cotton  buyers, 
these  plaintiffs  had  protected  themselves  at  the  time  they  bought  the 
aforesaid  cotton,  shipped  over  defendants'  connecting  lines,  by  hedg- 
ing, and  selling  futures  against  said  cotton,  so  that  what  plaintiffs 
would  lose  by  the  decline  of  the  price  of  cotton  they  would  gain  in 
their  futures  and  what  plaintiffs  would'  gain  by  advance  in  the  price 
of  cotton  they  would  lose  in  their  futures. 

"And  these  plaintiffs  further  say  that  by  reason  of  the  failure  of 
defendants  and  each  of  them  as  common  carriers  and  connecting  lines, 
to  promptly  transport  and  deliver  the  aforesaid  cotton  at  the  regularly 
appointed  time,  and,  to  wit,  within  a  reasonable  time  after  the  receipt 
of  the  same,  that  defendants  and  each  of  them  are  bound  to  pay  to 
plaintiffs  all  the  aforesaid  damages  which  plaintiffs  have  sustained, 
with  costs  of  suit,  and  that  in  addition  to  the  aforesaid  damages  de- 
fendants and  each  of  them  are  bound  to  pay  plaintiffs  herein  special 
damages  at  the  rate  of  five  percent  (5%)  per  month  upon  the  value 
of  the  aforesaid  cotton  at  the  time  of  shipment,  by  reason  of  the  neg- 
ligent detention  of  said  cotton  beyond  the  time  reasonably  necessary 
for  its  transportation,  the  aforesaid  special  damages  aggregating  the 
amount  of  ten  thousand  dollars  ($10,000),  and  the  amount  in  detail 
of  such  special  damages  on  bills  of  lading  and  shipments  of  cotton 
being  shown  in  detail  in  Exhibits  D,  E  and  F,  hereto  attached  and 
made  a  part  hereof. 

^*Wherefore,  plaintiffs  pray  that  citation  issue  to  defendants,  and 
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each  of  them,  and  that  upon  final  hearing  plaintiffs  have  judgment 
against  defendants,  and  each  of  them,  for  their  damages  by  way  of 
loss  of  interest,  as  heretofore  set  forth,  in  the  sum  of  $1,064.49;  for 
their  further  and  additional  damages  by  reason  of  having  to  buy  other 
cotton  at  advanced  prices  as  aforesaid;  in  the  sum  of  $1,000;  and  for 
further  and  additional  special  damages  in  accordance  with  the  statute 
in  such  case  made  and  provided,  in  the  sum  of  $10,000,  for  all  costs 
of  suits,  and  for  such  other  and  further  relief,  both  general  and  spe- 
cial, at  law  and  in  equity  as  to  right  and  justice  may  appertain." 

The  exhibits  referred  to  in  the  petition  were  attached  thereto  and 
made  a  part  thereof  as  alleged. 

To  the  petition  the  defendants  each  urged  general  demurrer  and 
certain  special  exceptions,  which  appear  to  be  identical,  and  all  of 
which  were  sustained. 

By  their  first  assignment  of  error  appellants  attack  the  ruling  of 
the  court  in  sustaining  the  general  demurrers  of  defendants.  The  dam- 
ages that  may  be  recovered  of  a  railroad  company  for  delay  in  the 
transportation  of  freight  is  the  difference  in  the  value*  of  the  shipment 
at  the  time  it  should  have  been  delivered  and  the  time  and  place  it  was 
actually  delivered,  together  with  a  sum  equal  to  the  legal  rate  of  inter- 
est on  its  value  during  the  time  of  the  delay.  In  addition  to  this  the 
law  allows  a  recovery  of  any  special  damages  occasioned  by  the  delay, 
which  are  the  natural  or  probable  result  of  the  breach  of  which  the 
carrier  had  notice  that  the  shipper  would  likely  sustain  by  reason  of 
the  detention  of  his  property  beyond  a  reasonable  time  for  its  trans- 
portation and  delivery,  as  the  law  implies  in  such  a  case  that  such 
damages  were  in  contemplation  of  the  parties  at  the  time  the  contract 
was  made. 

As  will  be  seen  by  an  inspection  of  the  petition,  plaintiffs  claimed 
and  sued  for  three  distinct  items  of  damages.  The  first  of  these  was 
for  the  sum  of  $1,064.49  for  the  loss  of  the  use  of  the  money  paid 
by  them  for  the  cotton  during  the  time  its  transportation  was  unreason- 
ably delayed.  The  allegations  in  regard  to  this  item,  after  alleging 
the  shipment  and  an  unreasonable  delay  in  its  delivery,  are,  in  sub- 
stance, that  the  bills  of  lading,  when  issued,  were  by  the  consignors 
attached  to  drafts  and  forwarded  to  plaintiffs  for  payment,  and  the 
drafts  were  paid  on  presentation,  and  that  upon  each  draft  as  paid 
plaintiffs  were  compelled  to  pay  the  usual  banking  rate  of  seven  per- 
cent interest,  and  the  aggregate  amount  of  interest  so  paid  on  the 
amount  of  the  shipments  was  said  sum  of  $1,064.49,  damage  caused 
plaintiffs  by  the  failure  of  defendants  and  each  of  them  to  promptly 
transport  and  deliver  the  cotton  within  a  reasonable  time.  "And 
plaintiffs  say  that  they  were  further  damaged  in  addition  to  the  use  of 
their  money,  etc."  The  petition  closed  with  a  prayer  for  judgment 
"against  defendants,  and  each  of  them,  for  their  damages  by  way  of 
loss  of  interest  as  hereinbefore  set  forth  in  the  sum  of,  to  wit,  $1,064.49 
.     .     .     "  and  for  general  relief. 

In  Whetstone  v.  Coffee,  48  Texas,  271,  Judge  Boberts  says:  "The 
petition,  however  loosely  and  carelessly  worded  it  may  be,  seems  to 
cover  suflBcient  ground  to  contain  a  cause  of  action — prima  fade  at 
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least.  Upon  a  general  exception  every  reasonable  intendment  should 
be  indulged  in  favor  of  the  pleading  thus  excepted  to/* 

In  Houston  &  T.  C.  Ry.  Co.  v.  Jackson,  62  Texas,  209,  the  plain- 
tiff sued  the  carrier  for  damages  for  negligent  delay  in  the  transpor- 
tation and  delivery  of  cotton,  the  petition  setting  forth  the  various 
items  of  damage,  among  others  being  a  claim  by  way  of  damage,  a 
named  sum  paid  by  him  to  his  commission  merchant  as  interest  which 
would  not  have  accrued  if  his  cotton  had  been  transported  within  a 
reasonable  time  after  the  bills  of  lading  were  executed.  There  was  no 
general  prayer  for  interest,  but  there  was  a  prayer  for  a  specific  sum 
paid  by  him  while  his  cotton  was  detained  by  the  carrier,  and  this 
asked  interest  at  the  rate  of  one  percent  per  month  during  the  time  the 
cotton  was  detained.  The  trial  court  allowed  interest  at  that  rate,  and 
this  the  Supreme  Court  held  to  be  error,  because  the  law  deems  the 
legal  rate  of  interest  to  be  fair  compensation  for  the  use  and  detention 
of  money,  in  the  absence  of  a  contract  fixing  the  value  of  such  use  or 
detention;  and  the  same  measure  of  damage,  and  not  a  greater,  in 
case&  like  this  should  be  applied  for  the  detention  of  that  which  would 
have  produced  money  by  sale  on  arrival  at  its  contemplated  destina- 
tion. The  court  further  held  that  from  the  nature  of  the  transaction 
the  carrier  may  be  presumed  to  have  known  that  it  was  the  intention 
of  the  owner,  directly  or  indirectly,  to  convert  the  cotton  into  money, 
and  that  in  that  and  similar  cases  the  true  measure  of  damages  will 
include  interest,  as  a  matter  of  law;  and  the  judgment  of  the  District 
Court  was  reversed  and  judgment  rendered  for  the  appellee  for  the 
amount  found  by  the  lower  court  in  his  favor,  less  the  difference  in  the 
aggregate  amount  of  interest  allowed  at  one  percent  per  month  and 
the  legal  rate.  On  that  authority  we  conclude  that  the  averments  of 
the  petition  in  respect  of  the  claim  for  interest  were  good  as  against 
a  general  demurrer. 

Each  item  of  damages  sued  for  constituted  a  cause  of  action  in  it- 
self, and  if  any  one  of  them  is  sufficiently  declared  upon,  then  the 
general  demurrer  should  have  been  overruled,  although  as  to  the  other 
items  of  damage  the  petition  may  not  state  a  cause  of  action.  The 
court  in  such  case  should  not  be  required  to  select  the  bad  from  the 
good  and  sustain  the  demurrer  as  to  one  item  and  overrule  it  as  to  an- 
other. Weatherford,  M.  W.  &  X.  W.  Ry.  v.  Granger,  85  Texas,  574. 
We  are  of  the  opinion  that  the  court  should  not  have  sustained  the 
general  demurrer. 

Another  item  of  damage  claimed  by  the  plaintiffis  in  their  petition 
is  that  because  of  the  detention  of. their  cotton  by  the  carriers  they 
were  compelled  to  buy  other  cotton  on  a  rising  market,  at  a  pre- 
mium, with  which  to  fill  their  contracts  theretofore  made,  and  for 
freight  engagements  by  steamer  out  of  Galveston;  and  the  sum  so 
paid  by  them,  and  for  which  they  sue,  they  allege,  amounted  to  $1,- 
000.  The  damages  here  sought  to  be  recovered  are  losses  incurred  in 
order  to  meet  collateral  engagements,  and  are  what  are  known  as  con- 
sequential damages,  which  are  never  allowed  in  the  absence  of  notice 
to  the  carrier  of  the  special  conditions  rendering  such  damages  the 
natural  and  probable  result  of  the  breach,  under  circumstances  show- 
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ing  that  the  coirtract  was  to  some  extent  based  upon  or  made  with  ref- 
erence to  such  conditions.  (Missouri,  K.  &  T.  By.  Co.  v.  Belcher,  89 
Texas,  428.)  This  notice  must  ordinarily  be  given  at  the  time  of  or  be- 
fore making  the  contract  of  shipment.  It  being  necessary  to  estab- 
lish such  facts  by  proof,  it  follows  that  it  was  equally  necessary  that 
they  should  have  been  alleged,  and  this  was  not  done.  (Pacific  Ex- 
press Co.  V.  Darnell,  62  Texas,  641.)  We  think,  therefore,  the  action 
of  the  court  in  sustaining  the  general  demurrer  to  this  item  of  dam- 
ages was  not  error. 

A  third  item  of  damages  alleged  by  plaintiff  is  five  percent  per 
month  upon  the  value  of  the  cotton  at  the  time  of  shipment  as  spe- 
cial damages  arising  by  reason  of  the  negligent  detention  of  the  cot- 
ton beyond  a  time  reasonably  necessary  for  its  transportation,  which 
damages,  it  is  alleged,  amounted  to  $10,000.  These  damages  are 
claimed  under  articles  4494  and  4496  Bevised  Statutes,  which  read 
as  follows: 

^^Art.  4494.  Every  such  corporation  shall  (1)  start  and  run  their 
cars  for  the  transportation  of  .  .  .  property  at  regular  times  to 
be  fixed  by  public  notice;  (2)  and  shall  furnish  suflBcient  accommo- 
dations for  the  transportation  of  all  such  property  ...  as  shall 
be  within  (3)  a  reasonable  time  previous  thereto  be  offered  for  trans- 
portation at  the  place  of  starting,  etc.,  (4)  and  shall  take,  transport 
and  discharge  such  property  at,  from  and  to  such  places  on  the  due 
payment  of  tolls,  etc." 

"Art.  4496.  In  case  of  the  refusal  by  such  corporation  so  to  take 
and  transport  any  property,  or  to  deliver  same  at  the  regular  ap- 
pointed time,  such  corporation  shall  pay  to  the  party  aggrieved  all 
damages  which  shall  be  sustained  thereby,  with  costs. of  suit,  and  in 
case  of  the  transportation  of  property  shall,  in  addition,  pay  to  such 
party  special  damages  at  the  rate  of  five  percent  per  month  on  the 
value  of  same  at  the  time  of  shipment,  for  the  negligent  detention 
thereof  beyond  the  time  reasonably  necessary  for  its  transportation; 
provided,  that  in  suits  of  this  character  the  burden  of  proof  shall  be 
on  such  corporation  to  show  that  the  delay  was  not  negligent*' 

The  recovery  allowed  by  the  statute  is  in  the  nature  of  a  penalty; 
the  right  of  action  is  strictly  statutory,  and  without  this  statute  the 
plaintiffs  could  not  recover  the  damages  or  penalty  specified  in  it; 
therefore  the  plaintiffs  must  bring  themselves  strictly  within  the  pro- 
visions of  the  acts  in  order  to  recover  the  penalty  prescribed.  (Schloss 
V.  Atchison,  T.  &  S.  F.  By.,  85  Texas,  604;  Houston,  E.  &  W.  T.  By. 
V.  Campbell,  91  Texas,  657;  State  v.  Williams,  8  Texas,  265;  Havs  v. 
Stewart,  8  Texas,  360.) 

In  State  v.  Williams,  supra,  it  is  held  that  in  proceedings  to  en- 
force statutory  penalties  the  facts  constituting  the  offense  must  be 
averred  with  the  same  certainty  that  would  be  required  in  a  bill  of 
indictment.  The  facts  must  be  alleged;  mere  inference  will  not  aid 
them.  (Linberg  v.  Finks,  7  Texas  Civ.  App.,  391;  Texas  &  Pac.  By. 
V.  Wood,  23  S.  W.,  744;  Murray  v.  Gulf,  C.  &  S.  F.  By.,  63  Texas, 
413.) 

In  suits  for  penalty  under  the  statute  quoted,  in  addition  to  show- 
ing a  negligent  delay  of  the  shipment  beyond  the  time  reasonably 
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necessaiy  for  its  transportation,  the  specific  date  or  time  of  the  ship- 
ments must  be  alleged  as  well  as  the  value  of  the  shipments.  This 
was  not  done  in  this  case.  It  is  true  that  by  the  exhibits  attached  to 
the  petition  the  dates  of  the  bills  of  lading  covering  the  several  ship- 
ments and  the  amount  of  the  invoice  of  each  shipment  are  given;  and 
we  might  infer  from  these  allegations,  if  indeed  we  can  look  to  the 
exhibits  as  supplying  such  omissions  in  the  petition,  that  the  date  of 
each  bill  of  lading  was  the  time  of  shipment  and  the  invoice  value  the 
value  of  the  cotton  shipped.  But  the  rules  of  pleading  require  that 
the  facts  relied  on  should  be  stated  directly  and  positively,  and  not 
by  way  of  argument  or  inference.  (Arberry  v.  Beavers,  6  Texas,  473; 
Greenwood  v.  Pierce,  58  Texas,  133.) 

The  allegation  that  the  invoice  stated  a  certain  amount  as  the  price 
at  which  the  goods  were  sold  in  the  particular  transaction  is  not  an 
allegation  of  their  value  at  the  time  of  shipment,  neither  is  the  date 
of  a  bill  of  lading  an  allegation  of  the  time  of  shipment.  The  im- 
portance of  strictly  following  the  statutes  as  to  time  and  value  is 
manifest  from  the  reflection  that  the  penalty  is  based  on  the  value  of 
the  delayed  shipment,  and  the  amount  is  to  be  computed  from  the 
time  the  shipment  is  made. 

If,  however,  we  are  mistaken  in  saying  that  the  date  of  the  bill  of 
lading  is  not  a  sufficient  allegation  of  the  time  of  shipment,  then  the 
petition  in  that  regard  would  be  suflficient  only  in  so  far  as  the  St. 
Louis  Southwestern  Bailway  Company,  the  initial  carrier,  is  concerned. 
Manifestly  it  would  not  be  good  as  to  its  codefendant,  the  Interna- 
tional &  Great  Northern  Railroad  Company,  the  connecting  carrier,  for 
as  to  it  there  is  no  allegation  as  to  the  time  when  the  cotton  passed  into 
its  possession,  and  no  facts  are  stated  to  show  any  negligence  in  trans- 
portation after  this  road  received  it.  This  is  said  with  reference  to 
the  recovery  of  the  penalty  only. 

We  are  not  prepared,  to  assent  to  the  contention  of  appellee  that 
the  petition  is  bad  because  it  is  not  alleged  that  the  frei^t  charges 
were  paid  in  advance.  The  language  of  the  statute  is  "due  payment 
of  the  tolls.*^  Due  payment  means  payment  in  the  usual  or  ordinary 
course.  We  think,  however,  that  the  alternative  allegation  that  the 
freight  charges  "were  paid  or  agreed  to  be  paid"  is  subject  to  criti- 
cism, but  as  the  petition  will  probably  be  amended  and  the  allegation 
corrected  we  need  make  no  direct  ruling  on  this  probable  error. 

We  are  of  the  opinion  that  the  other  objections  urged  to  the  plead- 
ing by  appellees  to  sustain  the  general  demurrers  are  not  well  taken. 

Each  of  the  defendants,  appellees,  specially  excepted  to  the  petition 
on  the  ground  that  the  petition  is  based  upon  alleged  contracts,  being 
bills  of  lading,  alleged  to  have  been  written  and  printed  instruments, 
because  it  is  not  shown  as  to  each  of  the  alleged  shipments  (a)  who 
were  the  special  parties  thereto;  (b)  the  date  of  same;  (c)  the  terms 
of  the  contracts  and  agreements  therein  contained,  and  that  the  plead- 
ing should  set  forth  either  the  contract  sued  on  in  full,  or  by  stating 
all  of  the  essential  terms  of  obligation  therein  contained,  and  setting 
the  same  forth  in  the  words  of  the  contract,    • 

These  exceptions  were  sustained  by  the  court  and  the  correctness  of 
the  ruling  is  challenged  by  appellants*  second  and  sixth  assignments 
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of  error.  We  are  of  the  opinion  the  assignments  should  be  sustained. 
It  was  alleged  that  W.  L.  Ayres,  W.  B.  Cavitt  and  E.  H.  Hellen  made 
the  shipments  and  that  appellants  were  consignees;  the  date  of  each 
bill  of  lading  was  shown  in  the  exhibits  and  it  was  alleged  that  by  the 
terms  of  the  contract  appellees  agreed  to  promptly  forward  the  cotton 
from  point  of  shipment  to  destination  and  to  promptly  deliver  the 
same  to  appellants  at  Houston  within  a  reasonable  time.  The  number 
of  bales  in  each  shipment  and  covered  by  each  contract,  the  point  of 
shipment,  the  number  and  date  of  each  bill  of  lading  and  the  date 
when  each  consignment  reached  its  destinattion,  is  stated  in  the  ex- 
hibits. 

By  the  third  and  seventh  assignments  appellants  complain  of  the 
action  of  the  court  in  sustaining  the  following  special  exception  to  the 
petition  urged  by  each  of  the  defendants,  viz. : 

*^This  defendant  further  excepts  to  the  pleading  because  it  does  not 
appear  therefrom  which  of  the  alleged  shipments  were  made  by  W.  L. 
Ayres  and  which  were  made  by  W.  B.  Cavitt  and  which  were  made  by 
E.  H.  Hellen.'' 

The  allegations  of  the  petition  are  that  on  sundry  dates  about  six 
thousand  bales  of  cotton  in  the  aggregate  were  delivered  to  the  St. 
Louis  Southwestern  Bailway  Company,  at  certain  named  places,  by 
Ayres,  Cavitt  and  Hellen,  consignors,  to  be  delivered  to  plaintiffs  at 
Houston.  There  is  nothing  in  the  petition  to  indicate  that  it  was  in- 
tended by  the  pleader  to  aver  that  each  of  the  consignors  made  sepa- 
rate shipments,  the  aggregate  of  which  amounted  to  six  thousand  bales, 
but  on  tlie  contrary  it  appears  from  the  allegations  that  the  parties 
named  were  jointly  the  consignors  of  each  shipment.  We  think  the 
pleading  in  this  regard  is  sufficient.  It  may  be  that  the  evidence 
might  show  that  the  consignors  did  not  act  together  in  making  the 
shipments.  If  so,  the  plaintiffs  would  probably  be  confronted  with  a 
variance  between  the  allegations  and  proof,  but  that  is  a  matter  that 
would  arise  on  the  introduction  of  evidence  and  not  by  way  of  excep- 
tion to  pleadings. 

The  court  sustained  the  following  special  exception  urged  by  each 
defendant  to  plaintiff's  petition,  and  this  is  made  the  basis  of  appel- 
lants' fourth  and  eighth  assignments  of  error: 

"This  defendant  specially  excepts  to  said  petition  wherein  it  is 
stated  *that  defendants,  and  each  of  them,  as  connecting  lines  and 
common  carriers  within  the  State  of  Texas,  in  consideration  of  a  rea- 
.  sonable  compensation,  to  wit,  the  proper  freight  charges  then  paid  or 
agreed  to  be  paid,  to  defendant  by  plaintiffs,  agreed  to  promptly  for- 
ward from  point  of  shipment  to  point  of  destination,  and  to  promptly 
deliver  within  a  reasonable  time  to  plaintiffs  at  Houston,  Texas,  the 
aforesaid  bales  of  cotton,'  because  said  allegation  as  made  is  an  allega- 
tion of  a  conclusion,  and  because  it  does  not  appear  from  said  allega- 
tion whether  or  not  the  same  is  alleged  to  have  been  an  express  term 
of  the  written  contract  of  shipment  alleged,  and  because  if  alleged  as 
any  obligation  of  the  International  &  Great  Northern  Railroad  Com- 
pany, it  does  .not  appear  from  said  allegation  when  or  where  or  by 
whom  the  same  was  made;  nor  are  the  terms  of  said  alleged  agree- 
ment 8€rt  out," 
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We  think  that  in  order  to  sustain  a  recovery  for  the  penalty  the 
petition  should  have  at  least  alleged  the  dates  when  the  shipments 
were  delivered  to  the  connecting  carrier,  for  in  the  absence  of  such 
an  allegation  there  was  not  sufficiently  shown  by  the  petition  any  neg- 
ligence .on  the  part  of  the  initial  carrier  between  the  time  it  received 
the  shipments  until  delivery  to  the  connecting  line,  nor  of  the  con- 
necting carrier  between  the  time  it  received  the  shipment  and  the  time 
of  delivery  to  the  consignee.  The  other  exceptions  embraced  in  said 
special  exception  were  not  well  taken  and  should  have  been  overruled. 

Subdivision  one  of  the  fourth  special  exception  of  the  St.  Louis 
Southwestern  Bailway  Company  is  that  the  petition  is  "multifarious, 
because  it  appears  from  its  face,  that  it  is  against  two  defendants,  on 
eighty-five  different  contracts  of  shipment,  made  from  different  places, 
involving  an  intolerable  number  of  separate  and  independent  investi- 
gations, and  presenting  such  a  number  and  diversity  of  issue  to  the 
jury  that  it  would  be  impossible  to  try  the  case  in  a  due  and  orderly 
course  of  procedure  in  such  a  way  as  not  to  confuse  the  issues.*' 

This  exception  was  also  sustained,  and  we  think  this  was  error.  It 
appears  tliat  the  consignors  and  consignees  in  each  shipment  were  al- 
leged to  be  the  same,  and  it  is  alleged  that  each  contract  was  made 
with  the  defendant  that  urged  the  exception.  No  good  reason  is  per- 
ceived why  the  issues  presented  could  not  be  determined  in  one  pro- 
ceeding, and  under  the  policy  of  our  law,  which  discourages  a  multi- 
plicity of  suita^'  we  jdo  not  think  that  the  plaintiffs  should  be  re- 
quired to  bring  a  separate  suit  upon  each  contract;  and  had  they  done 
so  in  the  first  instance  it  seems  probable  that  a  consolidation  could 
have  been  required,  or  that  the  prosecution  of  separate  suits  could 
have  been  enjoined.  (Galveston,  H.  &  S.  A.  By.  v.  Dowe,  70  Texas,  6.) 
And  this  is  true,  we  think,  even  had  it  been  alleged  in  the  petition 
that  Ayres,  Cavitt  and  Hellen  each  made  separate  shipments. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


J.  0.  Boss  ET  AL.  V.  Beaumont  Briok  Company  et  al. 

Decided  January  30,  1909. 

1. — ^Building  Contract — Material-Man — ^Equitable  Bight  to  Fund. 

D.  held  a  contract  to  build  a  sewer  and  pave  certain  streets  in  a  city, 
and  for  such  work  purchased  brick  from  B.  D.  abandoned  the  contract,  and 
the  right  of  B.  being  disputed  by  D.,  the  city  deducted  from  the  amount  due 
D.  an  amount  equal  to  the  amount  of  B.'s  claim  and  retained  possession  of 
the  same  for  the  express  purpose  of  discharging  B.'s  claim  in  the  event  it  should 
be  determined  by  suit  that  B.  was  entitled  to  it.  In  a  contest  between  B.  and 
other  creditors  of  D.  over  the  fund  so  reserved  by  the  city,  held,  that  the  right 
of  B.  was  superior. 

8. — Oamishment — Judgment  Against  Oamishee — ^Effect. 

Pleading  and  evidence  considered,  and  held  that  a  simple  judgment  against 
a  city  as  garnishee  did  not  vest  in  the  plaintiff  title  to  a  particular  fund  in 
the  possession  of  the  garnishee  belonging  to  the  judgment  debtor. 
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of  error.  We  are  of  the  opinion  the  assignments  should  be  sustained. 
It  was  alleged  that  W.  L.  Ayres,  \V.  B.  Cavitt  and  E.  H.  Hellen  made 
the  shipments  and  that  appellants  were  consignees;  the  date  of  each 
bill  of  lading  was  shown  in  the  exhibits  and  it  was  alleged  that  by  the 
terms  of  the  contract  appellees  agreed  to  promptly  forward  the  cotton 
from  point  of  shipment  to  destination  and  to  promptly  deliver  the 
same  to  appellants  at  Houston  within  a  reasonable  time.  The  number 
of  bales  in  each  shipment  and  covered  by  each  contract,  the  point  of 
shipment,  the  number  and  date  of  each  bill  of  lading  and  the  date 
when  each  consignment  reached  its  destination,  is  stated  in  the  ex- 
hibits. 

By  the  third  and  seventh  assignments  appellants  complain  of  the 
action  of  the  court  in  sustaining  the  following  special  exception  to  the 
petition  urged  by  each  of  the  defendants,  viz. : 

"This  defendant  further  excepts  to  the  pleading  because  it  does  not 
appear  therefrom  which  of  the  alleged  shipments  were  made  by  W.  L. 
Ayres  and  which  were  made  by  W.  B.  Cavitt  and  which  were  made  by 
E.  PT.  Hellen." 

The  allegations  of  the  petition  are  that  on  sundry  dates  about  six 
thousand  bales  of  cotton  in  the  aggregate  were  delivered  to  the  St. 
Louis  Southwestern  Bailway  Company,  at  certain  named  places,  by 
Ayres,  Cavitt  and  Hellen,  consignors,  to  be  delivered  to  plaintiffs  at 
Houston.  There  is  nothing  in  the  petition  to. indicate  that  it  was  in- 
tended by  the  pleader  to  aver  that  each  of  the  consignors  made  sepa- 
rate shipments,  the  aggregate  of  which  amounted  to  six  thousand  bales, 
but  on  the  contrary  it  appears  from  the  allegations  that  the  parties 
named  were  jointly  the  consignors  of  each  shipment.  We  think  the 
pleading  in  this  regard  is  suflBcient.  It  may  be  that  the  evidence 
might  show  that  the  consignors  did  not  act  together  in  making  the 
shipments.  If  so,  the  plaintiffs  would  probably  be  confronted  with  a 
variance  between  the  allegations  and  proof,  but  that  is  a  matter  that 
would  arise  on  the  introduction  of  evidence  and  not  by  way  of  excep- 
tion to  pleadings. 

The  court  sustained  the  following  special  exception  urged  by  each 
defendant  to  plaintiff's  petition,  and  this  is  made  the  basis  of  appel- 
lants' fourth  and  eighth  assignments  of  error: 

"This  defendant  specially  excepts  to  said  petition  wherein  it  is 
stated  *that  defendants,  and  each  of  them,  as  connecting  lines  and 
common  carriers  within  the  State  of  Texas,  in  consideration  of  a  rea- 
.  sonable  compensation,  to  wit,  the  proper  freight  charges  then  paid  or 
agreed  to  be  paid,  to  defendant  by  plaintiffs,  agreed  to  promptly  for- 
ward from  point  of  shipment  to  point  of  destination,  and  to  promptly 
deliver  within  a  reasonable  time  to  plaintiffs  at  Houston,  Texas,  the 
aforesaid  bales  of  cotton,'  because  said  allegation  as  made  is  an  allega- 
tion of  a  conclusion,  and  because  it  does  not  appear  from  said  allega- 
tion whether  or  not  the  same  is  alleged  to  have  been  an  express  term 
of  the  written  contract  of  shipment  alleged,  and  because  if  alleged  as 
any  obligation  of  the  International  &  Great  Northern  Bailroad  Com- 
pany, it  does  .not  appear  from  said  allegation  when  or  where  or  by 
whom  the  same  was  made;  nor  are  the  terms  of  said  alleged  agree- 
ment set  out." 
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We  think  that  in  order  to  sustain  a  recovery  for  the  penalty  the 
petition  should  have  at  least  alleged  the  dates  when  the  shipments 
were  delivered  to  the  connecting  carrier,  for  in  the  absence  of  such 
an  allegation  there  was  not  sufficiently  shown  by  the  petition  any  neg- 
ligence .on  the  part  of  the  initial  carrier  between  the  time  it  received 
the  shipments  until  delivery  to  the  connecting  line,  nor  of  the  con- 
necting carrier  bet\yeen  the  time  it  received  the  shipment  and  the  time 
of  delivery  to  the  consignee.  The  other  exceptions  embraced  in  said 
special  exception  were  not  well  taken  and  should  have  been  overruled. 

Subdivision  one  of  the  fourth  special  exception  of  the  St.  Louis 
Southwestern  Bailway  Company  is  that  the  petition  is  "multifarious, 
because  it  appears  from  its  face,  that  it  is  against  two  defendants,  on 
eighty-five  different  contracts  of  shipment,  made  from  different  places, 
involving  an  intolerable  number  of  separate  and  independent  investi- 
gations, and  presenting  such  a  number  and  diversity  of  issue  to  the 
jury  that  it  would  be  impossible  to  try  the  case  in  a  due  and  orderly 
course  of  procedure  in  such  a  way  as  not  to  confuse  the  issues.** 

This  exception  was  also  sustained,  and  we  think  this  was  error.  It 
appears  that  the  consignors  and  consignees  in  each  shipment  were  al- 
leged to  be  the  same,  and  it  is  alleged  that  each  contract  was  made 
with  the  defendant  that  urged  the  exception.  No  good  reason  is  per- 
ceived why  the  issues  presented  could  not  be  determined  in  one  pro- 
ceeding, and  under  the  policy  of  our  law,  which  discourages  a  multi- 
plicity of  suits^'  we  jdo  not  think  that  the  plaintiffs  should  be  re- 
quired to  bring  a  separate  suit  upon  each  contract;  and  had  they  done 
so  in  the  first  instance  it  seems  probable  that  a  consolidation  could 
have  been  required,  or  that  the  prosecution  of  separate  suits  could 
have  been  enjoined.  (Galveston,  H.  &  S.  A.  By.  v.  Dowe,  70  Texas,  6.) 
And  this  is  true,  we  think,  even  had  it  been  alleged  in  the  petition 
that  Ayres,  Cavitt  and  Hellen  each  made  separate  shipments. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


J.  0.  Boss  ET  AL.  V.  Beaumont  Briok  Company  et  al. 

Decided  January  30,  1909. 

1. — ^Building  Contract — Material-Man — ^Equitable  Bight  to  Fund. 

D.  held  a  contract  to  build  a  sewer  and  pave  certain  streets  in  a  city, 
and  for  such  work  purchased  brick  from  B.  D.  abandoned  the  contract,  and 
the  right  of  B.  being  disputed  by  D.,  the  city  deducted  from  the  amount  due 
D.  an  amount  equal  to  the  amount  of  B/s  claim  and  retained  possession  of 
the  same  for  the  express  purpose  of  discharging  B.'s  claim  in  the  event  it  should 
be  determined  by  suit  that  B.  was  entitled  to  it.  In  a  contest  between  B.  and 
other  creditors  of  D.  over  the  fund  so  reserved  by  the  city,  held,  that  the  right 
of  B.  was  superior. 

8. — Oamishment — Judgment  Against  Oamishee— Effect. 

Pleading  and  evidence  considered,  and  held  that  a  simple  judgment  against 
a  city  as  garnishee  did  not  vest  in  the  plaintiff  title  to  a  particular  fund  in 
the  possession  of  the  garnishee  belonging  to  the  judgment  debtor. 
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Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Elliott  page,  for  appellant  J.  0.  Boss. 

Wm,  P.  Molette  and  Robertson  dc  Whitaker,  for  appellee  Beaumont 
Brick  Co. 

McMEANS,  Associate  Justice.— On  May  23,  1903,  H.  W.  Downey 
&  Co.,  a  firm  composed  of  H.  W.  Downey  and  George  B.  Kelly, 
entered  into  two  contracts  with  the  city  of  Beaumont,  one 
for  the  construction  of  sewers  and  the  other  for  paving  cer- 
tain streets,  wherein  it  was  agreed  that  Downey  &  Co.  should  be  paid 
for  the  work  as  it  progressed  upon  estimates  made  by  the  city  engi- 
neer, fifteen  percent  of  the  amount  due  upon  each  estimate  to  be  re- 
tained by  the  city  to  insure  final  completion  in  accordance  with  the 
specifications;  and  upon  final  settlement  a  sufficient  amount  should  be 
reserved  by  the  city  out  of  any  balance  due  on  the  contract  to  pay  any 
outstanding  claims  against  the  contractor  for  labor  or  materials  used 
in  the  work.  On  June  1,  1903,  H.  Masterson  entered  into  a  contract 
with  Downey  &  Co.,  the  exact  nature  of  which  need  not  be  stated  fur- 
ther than  to  say  that  by  its  terms  it  was  agreed  that  Masterson  should 
receive  certain  profits  growing  out  of  the  execution  of  the  contract 
and  that  the  effect  of  said  contract  was  to  make  Masterson  a  partner 
in  the  firm  of  Downey  &  Co,  in  the  execution  of  said  contracts.  See 
Kelley  Island,  etc.,  Co.  v.  Masterson,  100  Texas,  38.  During  the  month 
of  August,  1903,  Downey  &  Co.  purchased  from  the  Texas  &  Pacific 
Coal  Company  certain  brick  to  be  used  and  which  were  used  in  the 
construction  of  tli«  work,  amounting  in  value  to  more  than  $4,000,  and 
after  certain  payments  liad  been  made  there  remained  due  to  the  Coal 
Company  the  sum  of  $2,523.30.  This  amount  was  transferred  and  as- 
signed by  the  Coal  Company  to  J.  0.  Boss  on  January  24,  1904. 

On  or  before  September  30,  1903,  Downey  &  Co.  purchased  certain 
brick  from  the  Beaumont  Brick  Company  which  were  also  used  in  the 
construction  of  the  work,  upon  which,  after  certain  credits  were  ap- 
plied, Downey  &  Co.  owed  to  the  Brick  Company  $838.49.  Subse- 
quent to  these  purchases  Downey  &  Co.  assigned  their  contract  with 
the  city  to  H.  Masterson,  who  thereupon  entered  into  a  new  contract 
with  the  city,  by  the  terms  of  which  he  agreed  to  complete  the  work 
undertaken  by  Downey  &  Co.  in  accordance  with  their  contract,  and  it 
was  further  stipulated  that. the  "Party  of  the  second  part  (Masterson) 
agrees  and  binds  himself  to  complete  in  all  its  parts  the  sewerage  con- 
tract entered  into  between  the  city  of  Beaumont  and  H.  W.  Downey  & 
Company,  upon  the  same  terras  and  conditions  and  within  the  same 
time  and  for  the  same  price  as  provided  in  said  contract,  and  the  party 
of  the  first  part  (city)  agrees  and  binds  itself  to  'pay  to  the  party  of 
the  second  part  for  said  work  the  price  stipulated  in  the  bid  of  H.  W. 
Downey  &  Company,  and  at  the  time  and  in  the  manner  provided  in 
the  specifications  for  said  work  attached  to  said  contracts  all  the  terms, 
conditions  and  stipulations  in  said  contract  to  be  binding  upon  the 
parties  hereto.*' 
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After  certain  work  was  completed  by  Masterson  under  his  contract 
he  was  released  by  the  city  from  further  performance.  Pending  final 
settlement  the  Beaumont  Brick  Company  and  the  Land  Brick  Com- 
pany, which  had  also  sold  brick  to  the  contractors  for  the  construction 
of  the  work,  appeared  before  the  city  council  and  requested  that  a 
sufficient  sum  of  money  be  withheld  to  pay  their  claims.  Masterson 
made  no  objection  to  the  claim  of  the  Land  Brick  Company,  but, 
claiming  to  be  the  owner  of  the  fund,  he  did  object  to  any  of  it  being 
applied  to  the  payment  of  the  claim  of  the  Beaumont  Brick  Company. 
The  city  council,  after  hearing  both  sides,  adopted  a  resolution  to 
withhold  for  the  Beaumont  Brick  Company,  out  of  the  balance  due 
Masterson,  a  sum  sufficient  to  pay  its  claim,  subject  to  the  result  of 
litigation  between  said  company  and  Masterson,  and  said  amount  be- 
ing accordingly  withheld  for  the  Brick  Company,  this  suit  resulted. 
The  aggregate  amount  of  claim  of  the  Land  Brick  Company  and  the 
Beaumont  Brick  Company  was  $2,086.49  which  is  the  same  amount 
for  which  Boss  recovered  judgment  against  the  city  of  Beaumont  in 
the  garnishment  proceeding  hereinafter  referred  to. . 

On  February  8,  1904,  Ross  filed  suit  in  the  District  Court  of  Har- 
ris County  against  Downey's  administrator  and  George  B.  Kelly,  sur- 
viving partner  in  the  firm  of  H.  W.  Downey  &  Co.,  praying  for  judg- 
ment for  the  amount  of  his  claim,  and  joining  Masterson  as  defend- 
ant on  an  allegation  that  he  was  secondarily  liable  and,  alleging  that 
the  city  of  Beaumont  was  indebted  to  Downey  &  Co.,  sued  out  a  writ 
of  garnishment  against  said  city,  which  was  duly  served.  The  city 
having  failed  to  answer  voluntarily.  Boss  sued  out  a  commission,  un- 
der which  the  city  made  answer  showing  an  indebtedness  by  it  to 
Downey  &  Co.,  on  said  contracts,  of  $2,086.49.  Afterward  judgment 
was  rendered  in  favor  of  Boss  against  the  estate  of  Downey  and 
against  Kelly  for  $2,523.30,  and  against  the  city  of  Beaumont,  as 
garnishee,  for  the  sum  of  $2,086.49.  Judgment  was  against  Ross  as 
to  said  Masterson.    This  judgment  was  not  appealed  from. 

On  November  3,  1903,  appellee  Beaumont  Brick  Company  filed  this 
suit  against  the  city  of  Beaumont  and  H.  W.  Downey  and  George  B. 
Kelly,  composing  the  firm  of  H.  W.  Downey  &  Co.,  setting  up  its 
claim  for  $838.49  for  brick  supplied  to  Downey  &  Co.  for  use  in  car- 
rying out  the  contracts  with  the  city,  alleging  the  provisions  of  the 
contracts  which  authorized  the  city  to  withhold  fifteen  percent  of  the 
monthly  estimates  during  the  construction  of  the  work,  and  cfaiming 
that  said  provisions  were  made  for  the  benefit  of  the  creditors  of 
Downey  &  Co.;  that  plaintiflE  had  no  materialman's  lien  on  the  im- 
provements; that  Downey  &  Co.  were  insolvent,  and  that  unless  plain- 
Jiff  secured  an  equitable  lien  against  the  funds  in  the  hands  of  the 
city  on  the  money  to  become  due  to  H.  W.  Downey  &  Co.  on  other  es- 
timates, plaintiff  would  be  defeated  in  the  collection  of  its  debt. 
Downey  died  without  service  of  citation  having  been  had  on  him,  and 
the  court  authorized  plaintiff  to  proceed  against  Kelly  as  surviving 
partner,  and  Kelly's  residence  then  being  unknown,  service  was  had 
upon  him  by  publication. 

On  February  18,  1907,  the  city  of  Beaumont  filed  its  amended  pe- 
tition in  which  it  alleged  that  in  October,  1903,  H.  W.  Downey  &  Co. 
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abandoned  the  work  under  said  contracts  and  assigned  same  to  H. 
Masterson,  and  that  said  Masterson  proceeded  with  the  work  until  re- 
leased from  further  performance  thereof  by  mutual  agreement  between 
himself  and  the  city,  and  that  the  city  was  still  indebted  to  Masterson 
on  account  of  work  performed  by  him  under  said  contracts,  in  a  sum 
equal  to  the  principal  amount  of  the  account  sued  on  by  plaintiff; 
that  said  Masterson  by  virtue  of  said  assignment  of  said  contracts  to 
him  and  the  work  done  by  him  thereunder,  or  on  some  other  grounds, 
was  claiming  and  asserting  ownership  to  the  sum  still  due  by  the  city 
on  said  contracts,  and  in  the  amount  sued  for.  The  city  further  an- 
swered that  J.  0.  Boss  was  also  claiming  the  said  sum  of  money  by 
reason  of  holding  unpaid  claims  for  material  furnished  Downey  & 
Co.  and  used  in  said  work,  and  that  he  was  also  claiming  said  fund 
by  reason  of  the  judgment  rendered  in  his  favor  against  the  city  in 
the  garnishment  proceeding  above  referred  to,  and  prayed  that  both 
Masterson  and  Boss  be  made  parties,  and  that  the  rights  of  all  of  the 
parties  in  and  to  the  amount  due  by  the  city  on  the  contracts  be  ad- 
judicated between  them,  etc. 

On  March  2,  1907,  Boss  filed  his  answer  and  cross-bill  to  the  bill  of 
interpleader  of  the  city,  alleging  that  he  was  entitled  to  the  sum  of 
money  owing  by  the  city  on  the  contracts,  for  two  reasons:  first,  be- 
cause of  his  judgment  against  the  city  in  the  garnishment  proceeding 
in  the  District  Court  of  Harris  County;  and  second,  because  of  his 
ownership  of  the  claim  for  brick  sold  to  Downey  &  Co.  by  the  Texas 
&  Pacific  Coal  Company,  amounting  to  $2,523.50;  and  he  prayed  that 
the  city  be  required  to  pay  over  to  him  the  money  received  by  it  on 
the  monthly  estimates  of  work  done  under  the  contracts,  to  the  ex- 
clusion of  and  in  preference  to  the  claim  of  the  Beaumont  Brick  Com- 
pany. 

On  September  27,  1907,  the  Beaumont  Brick  Company  again 
amended,  reiterating  the  allegations  of  its  former  pleadings,  and  made 
H.  Masterson  a  party  as  partner  in  the  firm  of  H.  W.  Downey  &  Co. 
It  further  alleged  that  the  city  had  agreed  with  it  "to  withhold  funds 
that  were  due  Downey  &  Co.  on  said  contract,  suflScient  to  meet  and 
pay  plaintiff's  debt,  as  said  city  was  authorized  to  do;  and  that  said 
ciiy  did  withhold  same  and  now  retains  the  same  in  its  possession,^' 
and  prayed  judgment  against  the  city  and  also  against  Masterson  in- 
dividually and  as  a  member  of  said  firm. 

On  October  14,  1907,  Masterson  answered,  denying  under  oath  his 
alleged  partnership  with  H.  W.  Downey  and  George  B.  Kelly,  and 
furtiier  pleaded  that  if  by  virtue  of  his  contracts  with  Downey  &  Co. 
^he  became  a  partner  in  law,  then  the  cause  of  action  against  him  per- 
sonally, as  one  of  such  forced  partners,  was  barred  by  the  statute  of 
limitations  of  two  and  four  years.  Masterson,  by  an  amendment  filed 
December  9,  1907,  in  addition  to  reiterating  the  allegations  of  his 
original  answer,  further  alleged  that  the  city  was  not  due  to  H.  W. 
Downey  &  Co.  any  sum  whatever,  but  owed  him  individually  all  sums 
for  the  construction  of  improvements  made  under  said  contracts,  be- 
cause he  was  the  owner  of  said  contracts  as  assignee  of  Downey  &  Co., 
and  that  all  money  earned  thereunder  belonged  to  him,  in  that  "all 
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that  is  now  due  by  said  city  for  said  work  accrued  after  he  became  the 
substitute  contractor  with  the  said  city." 

A  general  demurrer  interposed  by  the  Beaumont  Brick  Company  to 
the  answer  and  cross-bill  of  Ross  was  sustained  and  he  was  dismissed 
from  the  case. 

On  trial  before  a  jury  of  the  issues  joined  between  the  other  par- 
ties, the  court,  after  the  introduction  of  evidence,  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  Beaumont  Brick  Company,  which 
was  done,  and  judgment  was  thereupon  rendered  in  favor  of  said  com- 
pany and  against  H.  W.  Downey  &  Co.,  and  against  the  city  of  Beau- 
mont for  the  amount  sued  for  and  interest  thereon,  amounting  to 
$1,035.60.    Boss,  Masterson  and  Downey  &  Co.  have  appealed. 

It  would  serve  no  useful  purpose  to  discuss  in  detail  the  assignments 
of  error  presented  by  appellants.  We  think  that  inasmuch  as  the 
amount  sued  for  by  the  Beaumont  Brick  Company  was  withheld  by 
the  city  to  pay  the  claim  of  said  company  under  the  provisions  of 
the  contracts  authorizing  it  on  final  settlement  to  retain  such  a  sum  as 
might  appear  necessary  to  satisfy  unpaid  claims  for  labor  and  ma- 
terials furnished  for  the  work,  that  the  right  of  the  Beaumont  Brick 
Company  thereto  was  superior  to  that  of  Boss  and  all  others,  unless  it 
should  be  shown  that  Masterson  was  the  owner  of  the  fund  and  enti- 
tled, as  against  said  company,  to  have  it  paid  to  him.  The  judgment 
in  favor  of  Boss  in  the  garnishment  proceeding  did  not  vest  in  Ross 
the  title  to  this  particular  fund;  and  as  the  city  had  appropriated  it 
to  the  payment  of  claims  of  the  Beaumont  Brick  Company,  as  it  had 
the  right  to  do  under  the  provisions  of  the  contracts  subject  to  the 
right  of  Masterson  to  show  his  superior  right  thereto,  the  court  did 
not  err  in  sustaining  the  general  demurrer  to  Ross's  cross-bill  and  dis- 
missing him  from  the  suit.  Wliether  the  judgment  against  the  city 
and  in  favor  of  Ross  in  tbe  garnishment  proceeding  is  valid  it  is  not 
necessary  for  us  to  decide ;  and  if  it  is  valid  he  still  has  judgment,  and 
is  entitled  to  enforce  the  same  against  the  city  in  a  proper  manner, 
regardless  of  the  disposition  made  by  the  city  of  the  funds  due  under 
said  contract. 

The  jury  found  that  the  claim  of  the  Beaumont  Brick  Company 
against  Masterson  personally  and  as  a  partner  in  said  firm  was  barred 
by  the  statute  of  limitations,  and  judgment  was  accordingly  rendered 
that  plaintiff  take  nothing  against  him  in  his  individual  capacity  by 
its  suit.  The  effect  of  the  judgment  is  to  deny  to  Masterson  a  recovery 
of  the  fund  whicli  was  withheld  by  the  city  in  its  final  settlement  with 
him.  Whether  this  is  correct  depends  on  whether  the  fund  so  with- 
held accrued  before  or  after  the  date  of  the  contract  made  bv  Master- 
son  with  the  city.  On  this  point  the  evidence  is  ratlier  unsatisfactory, 
but  rather  leads  to  tlie  conclusion  that  the  funds  withheld  accrued  after 
the  Masterson  contract  was  signed.  If  it  is  a  fact  that  this  fund  ac- 
crued while  Downey  &  Co.  were  performing  the  work  under  the  first 
contract,  then  the  judgment  is  undoubtedly  correct;  but  if  subsequent 
to  the  time  that  Masterson  assumed  the  contracts  of  Downey  &  Co., 
and  executed  a  new  contract  with  the  city,  then  the  funds  accruing 
belonged  to  Masterson  individually,  and  plaintiff's  claim  against  him 
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being  barred  by  the  statute  of  limitations,  his  right  of  recovery,  in 
such  case,  is  undoubted. 

The  judgment  of  the  court  below  as  to  H.  W.  Downey  &  Co.  and 
J.  0.  Boss  is  afi&rmed,  and  reversed  and  remanded  as  to  H.  Masterson 
and  the  city  of  Beaumont. 

Affirmed  in  pari;  reversed  and  remanded  in  part 


T.  A.  Williams  et  al.  v.  D.  H.  Bell  &  Company, 

Decided  January  30,  1909. 

Judgment — ^Failure  to  Dispose  of  Parties  and  Issnei — ^Appeal. 

Land  agents  sued  the  owner  and  purchaser  of  land  for  commissions  in 
effecting  the  sale.  The  owner  plead  over  against  the  purchaser  asking  that  in 
event  judgment  be  rendered  against  him,  that  he  have  judgment  for  the  same 
amount  against  the  purchaser.  The  judgment  of  the  court  was  in  favor  of 
the  agents  against  the  owner  and  in  favor  of  the  owner  over  against  the  pur- 
chaser, but  the  judgment  in  no  manner  disposed  of  the  agent's  claim  against 
the  purchaser.  Held,  that  the  judgment  was  not  a  final  judgment  from  which 
an  appeal  might  be  taken. 

Appeal  from  the  District  Court  of  Haskell  County.     Tried  below 
before  Hon.  C.  C.  Higgine. 

H.  0.  McConnell  and  W.  C.  Jackson,  for  appellant. 

Helton  &  Murchison,  for  appellees. 

ON  MOTION  FOB  REHEARING. 

SPEER,  Associate  Justice. — In  this  motion  for  a  rehearing  ap- 
pellants suggest  that  we  have  no  jurisdiction  of  the  appeal  for  the 
want  of  a  final  judgment  in  the  court  below,  and  this  suggestion  must 
be  sustained.  Appellees  sued  appellants  T.  A.  Williams  and  Ed  Boun- 
tree  to  recover  the  sum  of  ten  hundred  and  forty-nine  dollars,  com- 
missions upon  the  sale  of  certain  real  estate,  and  appellant  Williams 
pleaded  over  against  appellant  Bountree.  The  judgment  of  the  court 
was  in  favor  of  appellees  against  appellant  Williams  for  the  amount 
sued  for,  and  in  favor  of  Williams  on  his  plea  over  against  Bountree, 
but  the  judgment  in  no  manner  makes  any  disposition  of  appellee's 
claim  against  appellant  Bountree.  It  is  quite  well  established  that 
an  appeal  will  not  lie  from  a  judgment  which  has  not  disposed  of  the 
entire  case  as  to  all  the  parties.  (Bhone  v.  Ellis,  30  Texas,  30;  Simp- 
son V.  Bennett,  42  Texas,  241;  Linn  v.  Arambould,  55  Texas,  611; 
Gulf  City  Street  Bailway  &  Beal  Estate  Co.  v.  Becker,  23  S.  W.,  1015.) 
And  it  is  specifically  held  that  a  judgment  failing  to  dispose  of  one 
of  several  defendants  is  not  such  final  judgment.  (Fowler  v.  Mor- 
rill, 8  Texas,  153;  Whittaker  v.  Gee,. 61  Texas,  217;  City  of  Texar- 
kana  v.  Bodgers,  26  S.  W.,  447;  Masterson  v.  Williams,  11  S.  W., 
531;  Liliensterne  v.  Lewis,  12  S.  W.,  750;  Missouri  Pac.  By.  Co.  v. 
Scott,  78  Texas,  360;  San  Antonio  &  A.  P.  By.  Co.  v.  Bevnolds,  30 
S.  W.,  846;  Mendoza  v.  Atchison,  T.  &  S.  F.  By.  Co.,  94  Texas,  650.) 
It  is  true  the  judgment  does  in  terms  dispose  of  the  controversy  be- 
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tween  appellants  Williams  and  Bountree^  but  this  we  think  is  no  an- 
swer to  the  suggestion  that  it  does  not  dispose  of  the  issue  between 
appellees  and  appellant  Bountree.  These  issues  are  as  distinctly  sepa- 
rate and  independent  issues  as  a  plaintiff's  cause  of  action  and  the  de- 
fendant's cross-plea,  and  we  have  held  in  the  latter  case  that  the  judg- 
ment must  dispose  of  the  cross-plea  to  be  final.  (Eiddle  v.  Bearden, 
80  S.  W.,  1061.)  Since  the  judgment  is  not  such  final  judgment  as 
to  give  this  court  jurisdiction  on  appeal,  the  opinion  heretofore  filed 
will  be  withdrawn  and  judgment  now  entered  that  the  appeal  be  dis-. 
missed. 

Appeal  dismissed. 


^   Swift  &  Company  v.  Joseph  A.  Martine. 

Decided  January  30,  1909. 

1. — ^Kaiter  and  Serrant — Ordinary  Care — Charge. 

In  a  suit  for  damages  for  personal  injuries  caused  by  falling  down  an 
elevator  shaft,  charge  considered,  and  held  to  have  properly  submitted  to  the 
jury  the  issue  whether  or  not  defendant  was  guilty  of  negligence  in  failing  to 
artificially  light  said  shaft;  nor  did  the  court  under  the  circumstances  of  this 
case  err  in  submitting  to  the  jury  the  question  whether  or  not  plaintiff  was 
^ilty  of  contributory  negligence  in  falling  into  said  shaft,  instead  of  instruct- 
ing a  verdict  for  defendant  on  said  issue. 

8. — Same. 

Where,  in  a  suit  for  damages  for  personal  injuries  to  an  employe  caused 
by  falling  into  an  elevator  shaft,  the  court  by  its  charge  permitted  a  verdict 
against  the  defendant  only  in  the  event  the  jury  found  defendant  guilty  of 
neffligence  in  failing  to  properly  light  said  shaft,  there  was  no  error  in  the 
refusal  of  the  court  to  instruct  a  verdict  for  defendant  if  plaintiff's  injuries 
were  caused  by  the  negligence  of  a  co-employe  in  leaving  the  elevator  door 
open.  The  first  charge  in  effect  excluded  every  other  ground  than  that  therein 
stated  on  which  plaintiff  could  recover. 

8. — ^Witness — ^Impeachment — ^Predicate. 

Testimony  tending  to  impeach  a  witness  is  properly  excluded  where  no 
predicate  for  impeachment  has  been  laid. 

4. — Trial — ^Arg^nment  of  Conntel. 

In  a  suit  by  a  father  for  personal  damages  to  his  son,  counsel  for  plain- 
tiff used  the  following  language  in  his  argument  to  the  jury:  "Lay  aside  the 
fact  that  this  man — ^you  cannot  give  him  compensation  for  the  suffering  he 
undergoes  when  he  sees  his  boy  crippled  for  life.  Your  hearts  rush  out  to  him 
in  sympathy;  but  you  cannot  do  that;  but  you  can  compensate  him  for  his 
pecuniary  loss,  and  you  can  do  something  that  will  perhaps  make  it  more  safe 
for  me,  and  your  boy,  and  mine,  and  everybody  else  that  has  occasion  to  deal 
with  these  people,  to  see  that  they  treat  us  as  reasonably  prudent  men  ought 
to  treat  others."  Held,  if  the  language  used  was  improper  at  all,  it  was  ren- 
dered harmless  by  an  instruction  by  the  court  to  the  jury  to  disregard  the  same. 

• 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 

Lassiier  &  Harrison,  for  appellant. 

Bell  £  Milam,  for  appellee. 
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SPEER,  Associate  Justice. — This  is  an  action  by  Joseph  A.  Mar- 
tine  against  Swift  &  Company  to  recover  damages  growing  out  of 
personal  injuries  received  by  his  son  Thomas  by  reason  of  falling  into 
an  open  elevator  shaft  at  the  packing  establishment  of  the  defendant, 
in  whose  employment  both  father  and  son  were  at  the  time  of  the 
accident.  The  defendant  pleaded  the  general  issue,  contributory  neg- 
ligence and  assumed  risk.  Tliere  was  judgment  for  the  plaintiff  in 
the  sum  of  seventeen  hundred  dollars  and  the  defendant  has  appealed. 

Since  the  assignments  for  the  most  part  relate  to  charges  given  or 
refused,  we  here  set  out  the  court's  charge,  so  far  as  the  same  is 
pertinent : 

"1.  If  you  believe  from  the  evidence  that  on  the  occasion  in  con- 
troversy plaintiff's  son,  Thomas  Martine,  stepped  into  defendant's 
elevator  shaft,  not  knowing  that  the  same  was  an  elevator  shaft,  and 
believing  that  he  was  stepping  upon  a  floor,  and  that  he  was  thereby 
caused  to  fall  and  sustain  injuries;  and  if  you  further  believe  from 
the  evidence  that  when  said  Thomas  Martine  stepped  into  said  shaft 
there  was  not  suflBcient  light  in  said  shaft  to  render  the  danger  of 
stepping  into  the  same  in  the  absence  of  the  elevator  car,  patent  and 
open  to  the  common  observation  of  persons  possessing  the  experience 
and  discretion  to  appreciate  such  dangers  which  you  believe  from  the 
evidence  said  Thomas  Martine  possessed  at  the  time,  and  that  the 
failure  of  the  defendant  to  have  said  shaft  so  lighted,  without  warn- 
ing said  Thomas  Martine  in  person  of  the  location  of  said  elevator, 
was  a  failure  to  exercise  that  degree  of  care  for  the  safety  of  its  em- 
ployes which  you  believe  a  person  of  ordinary  prudence  would,  have 
exercised  under  the  same  circumstances,  and  that  such  failure,  if  any, 
of  the  defendant  was  the  proximate  cause  of  the  injuries  so  sustained 
bv  said  Thomas  Martine,  then  vou  will  return  a  verdict  in  favor  of 
the  plaintiff  against  the  defendant. 

"2.  The  foregoing  instruction,  however,  is  given  subject  to  the 
qualification  contained  in  this  further  instruction,  to  wit:  If  you 
believe  from  the  evidence  that  there  was  on  the  door  of  said  elevator 
shaft,  through  which  plaintiff's  son  entered  the  shaft,  a  printed  sign 
or  notice  indicating  that  the  same  was  the  door  to  an  elevator  shaft 
and  that  a  person  of  ordinary  prudence,  possessing  the  same  experience 
and  capacity  to  appreciate  danger  which  you  believe  from  the  evi- 
dence said  Thomas  Martine  possessed  at  the  time,  would,  under  the 
same  circumstances,  have  observed  said  sign  or  notice  before  entering 
said  shaft,  and,  after  discovering  the  same,  would  not  have  entered 
it  in  the  absence  of  the  elevator  car,  then  you  will  find  that  plaintiff 
himself  was  guilty  of  negligence  proximately  contributing  to  his 
injury. 

"3.  On  the  contrary,  if  you  believe  from  the  evidence  that  a 
person  of  ordinary  prudence,  of  the  same  experience  and  capacity  to 
appreciate  danger  which  you  believe  from  the  evidence  that  Thomas 
Martine  possessfd  at  the  time,  would  not  under  the  said  circumstances 
have  observed  said  sign  or  notice,  and  would  under  the  same  circum- 
Rtances  have  stepped  into  said  open  shaft,  just  as  plaintiff's  son  stepped 
into  it,  then  you  w^U  find  that  said  Thomas  Martine  was  not  guilty 
of  negligence  proximately  contributing  to  his  injury. 
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"4.  If,  under  foregoing  instruction,  you  find  that  said  Thomas 
Martine  was  himself  guilty  of  negligence  proximately  contributing 
to  his  injury,  then  you  will  return  a  verdict  in  favor  of  the  de- 
fendant, independent  of  any  finding  you  may  make  upon  any  issue 
submitted  to  you  in  the  first  paragraph  of  this  charge. 

"5.  You  are  further  instructed  that  if  you  believe  from  the  evi- 
dence that  when  said  Thomas  Martine  stepped  into  said  shaft  there 
was  sufficient  light  in  said  shaft  to  render  the  danger  of  so  doing 
patent  and  open  to  the  common  observation  of  persons  possessing  the 
experience  and  discretion  to  appreciate  such  a  danger,  which  you  be- 
lieve from  the  evidence  said  Thomas  Martine  possessed  at  the  time, 
then  you  will  return  a  verdict  in  favor  of  the  defendant. 

"6.  The  defendant  was  not  an  insurer  of  the  personal  safety  of 
Thomas  Martine  while  he  was  engaged  in  its  service,  and  the  extent 
of  its  duty  to  him  was  to  exercise  that  degree  of  care  for  his  personal 
safety  which  a  person  of  ordinary  prudence  in  the  same  situation 
would  use  under  the  same  or  similar  circumstances;  and  if  you  be- 
lieve from  all  the  facts  and  circumstances  in  evidence  that  a  person 
of  ordinary  prudence  in  defendant's  situation  would  not  under  the 
saYne  circumstances  have  lighted  said  elevator  shaft  artificially,  and 
would  not  have  personally  notified  said  Thomas  Martine  of  the  loca- 
tion of  said  shaft,  then  you  will  return  a  verdict  in  favor  of  the  de- 
fendant." 

It  is  first  insisted  that  the  first  paragraph  of  the  charge  imposed 
upon  appellant  a  greater  burden  than  authorized  by  law,  in  that  it 
required  appellant  to  so  light  the  elevator  shaft  as  that  the  danger 
of  falling  into  it  would  be  patent  and  open  to  the  injured  employe. 
But  it  will  be  observed  that  the  jury  are  further  required  to  find  that 
the  failure  of  appellant  to  have  its  said  shaft  so  lighted — whatever 
the  extent  of  that  failure — was  a  failure  to  exercise  that  degree  of 
care  for  the  safety  of  its  employes  as  they,  believe  an  ordinarily  pru- 
dent person  would  have  exercised  under  the  same  circumstances;  that 
is,  that  the  defendant  in  failing  to  light  its  elevator  shaft  so  that  the 
danger  would  be  apparent  to  its  employes,  was  guilty  of  negligence. 
In  such  case  we  think  necessarily  the  verdict  should  be  for  the  plain- 
tiff. 

The  second  paragraph  of  the  charge  is  next  attacked  upon  the 
ground  that  if  Thomas  Martine  after  having  seen  the  sign  on  the 
door  and  having  discovered  the  elevator  shaft  should  have  walked  into 
it,  he  would  necessarily  be  guilty  of  contributory  negligence,  and  it 
was  therefore  improper  to  leave  the  determination  of  that  question  to 
the  jury.  But  the  charge  as  given  was  favorable  to  the  appellant  and 
we  see  no  merit  in  the  criticism  made. 

The  criticism  of  the  fifth  paragraph  of  the  charge  is  predicated  on 
the  assumption  that  the  court  was  there  dealing  with  the  issue  of 
contributory  negligence,  whereas,  it  is  apparent  that  another  and  dif- 
ferent defense,  to  wit,  that  of  assumed  risk,  was  presented.  As  a 
charge  on  assumed  risk  the  paragraph  appears  to  be  unobjectionable. 

The  greatest  show  of  merit  is  presented  in  appellant^s  fourth  and 
fifth  assignments  of  error,  to  the  eflEect  that  the  jury  should  have  been 
instructed  to  find  for  appellant  if  the  sole  proximate  cause  of  Thomas 
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Martine's  injury  was  the  negligence  of  a  eoemploye  in  leaving  the 
elevator  door  open.  An  examination,  however,  of  the  sixth  paragraph 
of  the  court's  charge  will  show  that  the  court  in  effect  assumed  that 
appellant  would  be  entitled  to  a  verdict  in  such  a  case  by  directing 
a  verdict  in  its  favor  if  the  jury  found  that  it  was  not  negligent  in 
failing  to  light  the  elevator  shaft,  or  in  failing  personally  to  warn 
the  said  Thomas  of  the  location  of  said  shaft.  It  is  also  to  be  re- 
marked that  the  charge  nowhere  permitted  a  recovery  upon  negligence 
in  leaving  the  elevator  door  open. 

The  defense  of  contributory  negligence  appears  to  have  been  fairly 
presented,  and  there  was  therefore  no  error  in  refusing  the  various 
special  charges  requested. 

There  was  no  error  in  excluding  the  testimony  of  the  witness  Robert 
Erwin.  The  effect  of  this  testimony,  if  admitted,  would  have  been 
to  impeach  the  witnesses  Sligh  and  Hare,  and  no  proper  predicate 
was  laid  for  the  introduction  of  such  impeaching  testimony.  (Smith 
V.  Jones,  11  Texas  Civ.  App.,  19.) 

Counsel  for  appellee,  during  his  address  to  the  jury,  made  use  of 
the  following  language :  ^T^ay  aside  the  fact  that  this  man — ^you  can 
not  give  him  compensation  for  suffering  he  undergoes  when  he  sees 
his  boy  cripped  for  life.  Your  hearts  rush  out  to  him  in  sympathy; 
but  you  can  not  do  that ;  but  you  can  compensate  him  for  his  pecuniary 
loss,  and  you  can  do  something  that  will  perhaps  make  it  more  safe 
for  me,  and  your  boy,  and  mine,  and  everybody  else  that  has  occasion 
to  deal  with  these  people,  to  see  that  they  treat  us  as  reasonably  pru- 
dent men  ought  to  treat  others.'^  It  is  insisted  that  this  language 
was  of  such  inflammatory  character  as  that  its  use  should  work  a  re- 
versal of  the  case,  notwithstanding  the  trial  court  pointedly  instructed 
the  jury  not  to  consider  it.  But  we  think  otherwise.  It  is  doubtful 
if  the  language  is  objectionable  at  all  in  view  of  the  issues  in  the  case; 
but  if  so,  clearly  the  instruction  was  sufficient. 

The  verdict  and  judgment  are  supported  in  the  evidence,  not  only 
upon  the  issue  of  appellant's  negligence,  but  upon  the  defensive 
issues  of  contributory  negligence  and  assumed  risk. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


John  L.  Jackson  v.  May  C.  Maddox  et  al. 

Decided  January  30,  1909. 

1. — ^Taz   Sale — ^Redemption — Ownerslilp — Statute  Construed. 

A  law  authorizing  the  redemption  of  lands  sold  for  taxes  ought  to  receive 
a  liberal  and  benign  construction  in  favor  of  those  whose  estate  would  other- 
wise be  divested.  Any  right  which  in  law  or  equity  amounts  to  an  ownership 
in  the  land;  any  right  of  entry  upon  it,  to  its  possession,  or  enjoyment  of  any 
part  of  it  which  can  be  deemed  an  estate  in  it,  makes  the  person  so  investiKl 
the  owner  so  far  as  it  Ls  necessary  to  give  him  the  right  to  redeem. 

2. — Same. 

Proof  of  title  is  not  necessary  in  order  to  redeem,  but  only  proof  of  some 
connection  with  the  title.  The  court  is  not  bound  to  decide  between  adverse 
claimants  before  allowing  redemption. 
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8. — Same — Caie  Stated. 

Where  the  evidence  showed  that  plaintiffs  were  the  heirs  of  M.  who  held 
the  land  in  controversy  under  a  recorded  deed;  that  H.  was  in  possession  of 
the  land  as  tenant  of  M.  at  the  time  of  its  sale  for  taxes  and  at  the  time  the 
purchaser  at  said  tax  sale,  shortly  thereafter,  demanded  and  obtained  from 
him  possession  of  said  land,  the  plaintiffs  were  such  owners  as  entitled  them  to 
redeem  tlie  land  from  the  tax  sale. 

4. — Same — Judgment — ^Eitoppel. 

Where  the  judgment  foreclosing  a  tax  lien  was  against  the  unknown  owner 
and  M.,  tlte  purchaser  of  the  land  under  such  judgment  cannot  dispute  the 
right  of  the  heirs  of  M.  to  redeem  the  land  from  the  sale. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Hunter  &  Hunter,  for  appellant. 

Robt.  0.  Johnson,  for  appellees. 

SPEER,  Associate  Justice.— Appellees  May  C.  Maddox  and  Mar- 
guerite Ann  Maddox,  surviving  wife  and  daughter,  respectively^  of 
B.  E.  Maddox,  filed  this  suit  against  appellant  to  secure  an  enforced 
redemption  of  certain  land  from  a  tax  sale.  The  plaintiffs  had  judg- 
ment and  the  defendant  has  appealed. 

The  gist  of  appellant's  contention  is  that  appellees  were  not  such 
owners  under  the  statute  as  that  they  were  entitled  to  redeem.  The 
statute  conferring  the  right  of  redemption  reads  as  follows:  "Where 
lands  are  sold  under  the  provisions  of  this  chapter  the  owner  or  any- 
one having  an  interest  therein  shall  have  the  right  to  redeem  said 
land  or  his  interest  therein,  within  two  years  from  the  date  of  said 
sale  upon  the  payment  of  double  the  amount  paid  for  the  land." 
(Sayles'  Texas  Civil  Statutes,  article  5232n.)  The  rule  of  construc- 
tion as  applied  to  this  character  of  statute  is  well  stated  in  the  oft 
cited  case  of  Dubois  v.  Hepburn  (U.  S.),  10  Peters,  1,  as  follows: 
"A  law  authorizing  the  redemption  of  lands  sold  ought  to  receive  a 
liberal  and  benign  construction  in  favor  of  tliose  whose  estates  will 
be  otherwise  divested,  especially  where  the  time  allowed  is  short,  an 
ample  indemnity  given  to  the  purchaser,  and  a  penalty  is  imposed 
on  the  owner.  The  purchaser  suffers  no  loss ;  he  buys  with  full  knowl- 
edge that  his  title  can  not  be  absolute  for  two  years;  if  it  is  defeated 
by  redemption  it  reverts  to  the  lawful  proprietors.  It  would  therefore 
seem  not  to  be  necessary  for  the  purpose  of  justice  or  to  effectuate 
the  objects  of  the  law  that  the  right  to  redeem  should  be  narrowed 
down  by  a  strict  construction.  In  this  case  we  are  abundantly  satis- 
fied that  it  comports  with  the  words  and  spirit  of  the  law  to  consider 
any  person  who  has  any  interest  in  lands  sold  for  taxes  as  the  owner 
thereof  for  the  purposes  of  redemption.  Any  right  which  in  law  or 
equity  amounts  to  an  ownership  in  the  land;  any  right  of  entry  upon 
it,  to  its  possession  or  enjoyment,  or  any  part  of  it,  which  can  be 
deemed  an  estate  in  it,  makes  the  person  the  owner  so  far  as  it  is 
necessary  to  give  him  the  right  to  redeem.*'  Mr.  Blackwell  in  his 
work  on  tax  titles,  after  quoting  the  above  language,  adds  that :  "Proof 
of  title  is  not  necessary  in  order  to  redeem,  but  only  proof  of  some 
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connection  with  the  title,  past  or  present,  by  deed,  descent,  contract 
or  possession,  is  all  that  is  necessary  to  prevent  impertinent  applica- 
tions. If  this  is  made  out  the  right  to  redeem  is  sustained,  though 
in  reality  the  title  may  be  in  another.  The  court  is  not  bound  to 
decide  between  adverse  claimants  to  the  title  before  allowing  redemp- 
tion." See  that  author,  section  707.  The  same  writer  further  says 
(section  728)  :  "Statutes  favoring  redemption  are  to  be  liberally 
construed;  for  the  sale  of  land  for  taxes  is  the  nearest  approach  to 
tyranny  that  exists  in  a  free  government,  and  whatever  tends  to  mod- 
ify its  severity  is  favorable  to  the  citizen  and  to  rights  of  property 
and  to  justice.'^ 

The  evidence  in  the  present  case  shows  without  dispute  that  appel- 
lees are  the  surviving  heirs  of  R.  E.  Maddox,  deceased,  and  that  one 
Harwell  went  into  possession  of  the  land  as  tenant  of  R.  E.  Maddox 
"from  six  to  ten  years  ago,"  and  continued  in  possession  as  such 
tenant  until  August,  1906,  when  on  demand  of  appellant  he  delivered 
possession  to  him,  the  tax  sale  having  taken  place  July  3,  1906.  There 
was  also  in  evidence  a  deed  from  Hugh  Thomason  to  Thomas  J.  Beall, 
dated  July  20,  1872,  and  one  from  Thomas  J.  Beall  to  R.  E.  Maddox, 
dated  December  24,  1884,  conveying  the  land  in  controversy.  These 
deeds  were  of  record  on  the  deed  records  in  Tarrant  County.  In 
submitting  the  case  to  the  jury  the  trial  court  virtually  instructed  a 
verdict  for  appellees  if  the  deceased,  R.  E.  Maddox,  was  by  tenant  in 
possession  of  the  land  at  the  time  of  the  rendition  of  the  foreclosure 
judgment,  and  in  this  we  think  there  was  no  error.  When  judged 
in  the  light  of  the  rule  above  indicated,  it  is  quite  clear  that  appellees 
were  such  owners  of  the  land  in  controversy  as  to  be  entitled  to  the 
benefits  of  the  statute. 

Moreover,  it  will  be  observed  that  the  statute  confers  the  right  of 
redemption  not  only  upon  the  owner,  but  upon  "anyone  having  an 
interest"  in  such  land,  and  the  appellees,  who  are  shown  through 
their  ancestor  to  have  been  in  possession  of  the  land  for  a  number 
of  years  under  deeds  duly  recorded,  and  which  possession  ma}',  under 
our  statute,  especially  when  accompanied  by  the  payment  of  taxes, 
ripen  into  a  full  title,  certainly  have  an  interest  therein.  We  are 
further  of  the  opinion  that  no  other  judgment  than  one  in  favor  of 
appellees  could  have  been  rendered,  because  the  very  judgment  under 
which  appellant  claims  was  a  foreclosure  against  "unknown  owner 
and  R.  E.  Maddox,"  reciting  that  they  "owned  or  claimed  some  right 
to,  interest  in,  lien  or  claim  against"  the  land,  and  appellant  can  not 
be  held  to  dispute  the  right  of  these  appellees  as  heirs  of  said  Maddox 
to  redeem  such  interest.     (Campbell  v.  Packard,  61  Wis.,  88.) 

It  will  be  observed  that  we  have  treated  the  case,  as  appellant  in- 
sists we  should,  as  though  appellees  were  limited  in  their  right  to 
recover  as  heirs  of  R.  E.  Maddox,  when  in  fact  they  introduced  in 
evidence  quitclaim  deeds  from  two  of  the  heirs  of  one  Terrell,  de- 
ceased, in  whom  the  record  exhibited  the  title  in  regular  sequence 
from  the  sovereignty  of  the  soil.  We  have  taken  no  heed  of  this  mat- 
ter, however,  in  view  of  our  conclusions  above  indicated.  We  find  no 
error  in  the  judgment  and  it  is  aflSrmed. 

Affirmed. 
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Alice  Plynn  et  al.  v.  Bank  op  Mineral  WELLd« 

Decided  January  30,  1900. 

1.^-GoBtraot — ^Public  Works — ^Attorney's  Fee-^Pnblie  Policy. 

A  contract  to  pay  an  attorney  at  law  a  certain  sum  of  money  as  coni' 
pensation  for  his  services  as  an  attorney  in  assisting  a  contractor  to  obtain 
a  contract  from  a  Commissioners'  Court  to  build  a  public  bridge,  considered 
in  connection  with  evidence  as  to  the  services  rendered  by  the  attorney,  and 
held  void  as  against  public  policy,  and  this  though  the  contract  required  the 
attorney  only  to  use  his  best  efforts  by  all  rightful  and  legal  means  to  assist 
the  contractor  in  obtaining  the  contract. 

ON  BEHEABINO. 

9. — ^Partnership— Kotloe  to  Partner. 

£.  was  president  of  a  bank  at  W.  and  a  partner  in  a  bank  at  M.  As 
president  of  the  bank  at  W.  he  was  served  with  notice  not  to  pay  a  certain 
draft  drawn  on  that  bank.  The  draft  was  thereafter  sold  by  the  drawee  to 
the  bank  at  M.  for  a  valuable  consideration.  £.  had  nothing  to  do  with  the 
management  of  the  bank  at  M.  Held,  that  notice  to  E.  of  the  countermand 
of  the  draft  was  not  notice  to  his  partnership  bank  at  M. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

McCall  &  McCdll  and  J.  T.  Daniel,  for  appellants. — ^AU  agreements 
attempting  to  control,  for  a  consideration,  the  business  of  the  gov- 
ernment are  void.  Tool  Co.  v.  Norris,  17  U.  S.,  868;  Parsons  v. 
Trask,  (j^  Am.  Dec,  notes  507-8;  Houlton  v.  Dunn,  51  Am.  St.  Rep., 
493;  Richardson  v.  Scott  Bluff  Co.,  80  Am.  St.  Rep.,  682;  Mills  v. 
Mills,  100  Am.  Dec,  535 ;  Spaulding  v.  Ewing,  34  Am.  St.  Rep.,  608 ; 
Clippenger  v.  Hepbaugh,  40  Am.  Dec,  519;  9  Cyc,  page  485  et  seq. ; 
Specht  V.  Collins,  81  Texas,  213;  Houlton  v.  Nichol,  33  L.  R.  A., 
167;  Burk  v.  Child,  88  U.  S.,  21  Wal.  441,  22  Law  Ed.,  623;  Houlton 
V.  Dunn,  30  L.  R.  A.,  737  and  note. 

The  contract  between  Newbrough  and  Flynn  being  contrary  to  pub- 
lic policy  and  void,  and  defendant  having  introduced  evidence  show- 
ing that  one  of  the  plaintiffs  had  notice  of  the  dishonor  of  the  draft 
prior  to  the  transfer  of  same  by  Newbrough  to  plaintiff,  the  charge 
should  have  been  given  to  the  jury.  Hays  v.  Citizens  Savings  Bank, 
40  S.  W.,  573;  Parsons  on  Partnership,  side  page  196  and  214  and 
note;  7  Cyc,  page  659  and  note. 

A.  S,  Stevenson  and  Penix  &  Banspot,  for  appellees. — The  contract 
between  Wm.  Flynn  and  W.  E.  Newbrough  was  for  professional  serv- 
ices as  same  shows  upon  its  face,  and  an  agreement  expressed  or  im- 
plied for  purely  professional  services  is  valid,  even  though  such  serv- 
ices are  to  "represent  a  party  before  a  Commissioners'  Court  or  Leg- 
islative Committee,  and  the  court  did  not  err  in  giving  peremptory 
instruction  to  find  for  the  plaintiff,  appellee  in  this  case.  Burk  v. 
Childs,  88  U.  S.,  22  Law  Edition,  623;  Kottwitz  v.  Alexander,  Exr., 
Vol.  Lin  Civil— 31. 
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34  Texas,  708  and  709;  Lewis  v.  Alexander,  51  Texas,  591;  CnndifE 
V.  Campbell,  40  Texas,  147;  Beham  v.  Ghio,  75  Texas,  87. 

If  the  contract  between  New^brough  and  Flynn  is  void,  then  it  is 
necessary  to  show  notice  upon  the  part  of  appellee  at  the  time  of  the 
purchase  of  the  check  in  question;  and  notice  to  W.  H.  Eddleman, 
he  having  no  active  management  of  the  bank,  was  not  notice  to  the 
bank.    Lindley  on  Partnership,  p.  142. 

DUNKLIN,  Associate  Justice. — This  is  an  appeal  from  a  judg- 
ment rendered  by  the  District  Court  of  Palo  Pinto  County  in  favor 
of  the  Bank  of  Mineral  Wells  against  Alice  Wohleb  (nee  Alice  Flynn) 
for  seven  hundred  dollars  on  a  check  in  that  sum  dated  December  20, 
1904,  drawn  by  Alice  Flynn,  then  widow  of  William  Flynn,  on  the 
Merchants  &  Farmers  National  Bank  of  Weatherford,  Texas.  The 
check  was  drawn  in  favor  of  W.  E.  Newbrough,  who  indorsed  and 
delivered  the  same  to  appellee  January  3,  1905,  for  a  valuable  con- 
sideration paid  by  appellee.  Newbrough  was  a  practicing  attorney  at 
law  and  received  the  check  in  part  payment  for  services  rendered  by 
him  to  William  Flynn  in  procuring  a  contract  to  build  two  bridges 
in  Palo  Pinto  County,  which  was  awarded  Flynn  by  the  Commis- 
sioners^ Court  of  that  county.  The  two  bridges  were  constructed 
under  and  by  virtue  of  the  contract,  a  portion  of  the  work  being  done 
after  Flynn's  death.  Mrs.  Flynn  duly  qualified  as  administratrix  of 
the  community  estate  of  herself  and  husband,  William  Flynn,  and 
the  suit  was  against  her  as  such  and  also  against  her  in  her  individual 
capacity.  Paul  W.  Flynn,  Nellie  Flynn,  Fred  Flynn,  Van  Flynn  and 
Enid  Flynn,  children  of  William  and  Alice  Flynn,  were  also  made 
parties  defendant  in  the  suit,  but  the  judgment  of  the  court  was  in 
tlieir  favor.  After  the  institution  of  the  suit  Alice  Flynn  married 
Henry  Wohleb  and  judgment  was  against  her  in  the  name  of  Alice 
Wohleb. 

In  her  answer  to  plaintiff's  petition  she  pleaded  to  the  jurisdiction 
of  the  court,  alleging  that  at  the  time  the  suit  was  instituted  she  and 
her  codefendants  were  residents  of  Parker  County,  and  by  exception 
challenged  the  suflSciency  of  the  petition  because  it  failed  to  show 
that  suit  was  instituted  at  the  first  term  of  court  which  convened 
after  the  draft  was  dishonored.  Controverting  the  merits  of  the  peti- 
tion, she  alleged  that  the  draft  upon  which  the  suit  was  based  was 
given  by  her  to  cover  a  balance  which  at  the  time  it  was  given  she 
supposed  to  be  due  Newbrough  for  services  rendered  William  Flynn 
under  a  written  contract  of  emplojrment,  and  which  contract  New- 
brough and  his  agents  induced  her  to  believe  was  valid  and  binding. 
She  further  alleged  that  by  said  contract  of  employment  Newbrougli 
engaged  to  procure  votes  for  a  bond  issue  to  build  the  bridges,  to 
bribe  influential  citizens  to  advise  and  favor  the  project,  and  to  assist 
Flynn  in  procuring  the  contract  for  the  work,  and  that  the  contract 
was  therefore  contrary  to  public  policy  and  void. 

Following  is  the  written  contract  of  employment  exeguted  by  Wil- 
liam Flynn  and  W.  E.  Newbrough  and  introduced  in  evidence  by  de- 
fendant Alice  Wohleb: 
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"The  State  of  Texas, 

"County  of  Palo  Pinto.  .  .  .  This  writing  and  agreement  made 
and  entered  into  on  this  the  27th  day  of  February,  1904,  by  and  be- 
tween William  Flynn  and  W.  E.  Newbrough,  witnesseth: 

"That  said  Flynn  hereby  agrees  to  pay  said  Newbrough  the  sum  of 
$750  each  for  each  (bridge)  across  the  Brazos  River  that  may  be 
awarded  to  said  Flynn  by  the  Commissioners*  Court  of  Palo  Pinto 
County  during  the  year  1904,  as  compensation  for  his  services  as  an 
attorney  already  performed  and  to  be  performed  in  assisting  said 
Flynn  in  obtaining  said  contracts,  said  compensation  to  become  due 
and  payable  as  follows:  $750  of  said  amount  upon  the  award  of  the 
contract  or  contracts  and  the  approval  of  the  county  bonds  issued  to 
pay  for  said  bridge  or  bridges,  and  in  the  event  of  two  bridges  being 
awarded  to  said  Flynn  then  the  remaining  $750  to  be  paid  to  said 
Newbrough  on  the  date  of  the  acceptance  of  the  first  of  said  bridges 
by  said  court  and  payment  therefor.  Said  Newbrough  hereby  agrees 
to  accept  said  above  named  compensation  as  therein  stated  and  to  use 
his  best  efforts  by  all  rightful  and  legal  means  to  assist  said  Fl3mn 
in  obtaining  said  contracts.  It  is  hereby  agreed  and  understood  that 
this  agreement  is  made  and  accepted  in  lieu  of  any  and  all  other 
agreements  heretofore  made  by  the  parties  hereto  and  said  former 
agreements  are  to  be  null  and  void.  Signed  in  duplicate  on  the  day 
and  date  first  above  written. 

"Wm,   Flynn. 

"W.  E.   Newbrough." 

Mrs.  Wohleb  testified  upon  the  trial  without  contradiction  that 
when  Newbrough  first  presented  his  claim  for  th6  seven  hundred  dol- 
lars he  explained  to  her  "that  it  was  for  his  services  to  Mr.  Flynn  in 
using  his  (Newbrough's)  influence  to  secure  from  the  Commissioners' 
Court  of  Palo  Pinto  County  certain  contracts  for  the  erection  of 
bridges  in  that  county."  She  did  not  at  that  time  give  Newbrough 
the  draft  sued  on,  but  testified  that  a  few  months  later  Newbrough's 
attorney  came  to  collect  the  claim,  and  relying  upon  his  assurance 
of  the  validity  of  the  claim  she  gave  him  the  draft  in  controversy,  but 
afterwards  countermanded  its  payment  upon  advice  of  her  attorney 
that  the  claim  was  void. 

J.  L.  Cunningham  was  introduced  by  defendant  as  a  witness  and 
testified  that  he  was  a  member  of  the  firm  of  the  Bank  of  Mineral 
Wells;  that  Newbrough  solicited  him  to  assist  Flynn  in  securing  from 
the  Commissioners'  Court  contracts  to  build  the  bridges,  representing 
that  Flynn  had  authorized  him  to  offer  Cunningham  two  hundred  dol- 
lars for  such  assistance.  This  witness  further  testified  that  petitions 
requesting  the  Commissioners'  Court  to  submit  to  a  vote  of  the  counly 
the  question  of  building  the  bridges  were  circulated  by  Newbrough  in 
different  portions  of  the  county.  It  was  proven  by  uncontroverted 
testimony  that  Newbrough  appeared  before  the  Commissioners'  Court 
on  several  occasions,  assisting  in  estimating  the  cost  of  the  bridges,  the 
resources  of  the  county  available  for  purposes  of  building  the  same, 
and  later  urging  the  acceptance  of  Flynn's  bid  for  the  work.  It  was 
further  shown  that  Newbrough,  as  attorney  for  Flynn,  appeared  be- 
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fore  the  Attorney-General  in  Austin,  and  by  argument,  and  upon  ad- 
ditional evidence  procured  by  him,  secured  that  oflScer^s  approval  of 
the  bonds  issued  for  the  building  of  the  bridges  in  question.  The  tes- 
timony of  this  witness  was  not  controverted. 

The  court  instructed  the  jury  peremptorily  to  return  a  verdict  in 
favor  of  plaintiff  against  defendant  Alice  Wohleb  for  the  amount  of 
the  draft,  and  in  this  we  think  there  was  error.  We  are  of  opinion 
that  the  contract  above  referred  to  is  contrary  to  public  policy  and 
void.  The  case  of  Providence  Tool  Co.  v.  Norris  by  the  United  States 
Supreme  Court,  2  Wall.,  45,  L.  C.  P.  Co.,  vol.  17,  868,  is  strongly  in 
point.  That  was  a  suit  on  a  contract  by  the  terms  of  whicli  the  de- 
fendant had  agreed  to  pay  plaintiff  a  consideration  for  his  services  in 
case  plaintiff  would  obtain  for  defendant  a  contract  from  the  Secretary 
of  War  to  furnish  muskets  to  the  United  States  government,  and  Jus- 
tice Field,  rendering  the  opinion  of  the  court,  said:  "The  question 
then  is  this:  Can  an  agreement  for  compensation  to  procure  a  con- 
tract from  the  gpvernment  to  furnish  supplies  be  enforced  by  the 
courts  ?  We  have  no  hesitation  in  answering  the'  question  in  the  nega- 
tive. All  contracts  for  supplies  should  be  made  with  those  and  with 
those  only  who  will  execute  them  most  faithfully  and  at  the  least  ex- 
pense to  the  government.  Considerations  as  to  the  most  e£Scient  and 
economical  mode  of  meeting  the  public  wants  should  alone  control,  in 
this  respect,  the  action  of  every  department  of  the  government.  No 
other  consideration  can  lawfully  enter  into  the  transaction  so  far  as 
the  government  is  concerned.  Such  is  the  rule  of  public  policy,  and 
whatever  tends  to  introduce  any. other  elements  into  the  transaction  is 
against  public  policy.  That  agreements  like  the  one  under  considera- 
tion have  this  tendency  is  manifest.  They  tend  to  introduce  personal 
solicitation  and  personal  influence  as  elements  in  the  procurement  of 
contracts,  and  thus  directly  lead  to  inefBciency  in  the  public  service 
and  to  unnecessary  expenditures  of  the  public  funds.^^  See  also  Rich- 
ardson V.  Scotts  Bluff  Co.,  80  Am.  St.  Rep.,  682;  Mills  v.  Mills,  40 
N.  Y.,  543,  80  Am.  Dec,  535 ;  Trist  v.  Child,  21  Wall.,  441,  22  L.  C. 
P.,  623. 

In  the  case  of  Mills  v.  Mills,  supra,  the  court  says:  "It  is  not  nec- 
essary to  adjudge  that  the  parties  stipulated  for  corrupt  action,  or 
that  they  intended  that  secret  and  improper  resorts  should  be  had.  It 
is  enough  that  the  contract  tends  directly  to  those  results."  In  the 
case  of  Burk  v.  Child,  supra,  the  following  language  is  used  in  the 
opinion  of  the  court:  ^TV^e  have  said  that  for  professional  services  in 
this  connection  a  just  compensation  may  be  recovered.  But  where  they 
are  blended  and  confused  with  those  which  are  forbidden,  the  wliole 
is  a  unit  and  indivisible.  That  which  is  bad  destroys  that  which  is 
good  and  they  perish  together." 

Appellee  contends  that  it  was  an  innocent  purchaser  of  the  draft 
for  a  valuable  consideration,  without  notice  of  any  defense  against  the 
payment  thereof.  The  evidence  showed  that  the  check  was  drawn  De- 
cember 20,  1904;  that  a  short  time  thereafter  Mrs.  Wohleb  notified 
the  Merchants*  &  Farmers'  Bank  of  Weatherford  to  refuse  payment  of 
it,  that  its  payment  was  accordingly  refused  by  that  bank,  and  that 
W.  H.  Eddleman^  president  of  the  latter  bank,  and  also  one  of  the 
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partners  of  appellee,  the  Bank  of  Mineral  Wells,  was  notified  of  Mrs. 
Wohleb's  refusal  to  pay  the  draft  before  it  was  acquired  by  appellee 
on  January  3,  1905.  We  are  of  the  opinion  that  notice  to  W.  H.  Ed- 
dleman  was  notice  to  appellee,  even  though  the  evidence  further  showed 
that  D.  M.  Howard,  the  president,  and  I.  N.  Wynn,  cashier  of  appel- 
lee bank,  had  the  sole  management  and  control  of  its  business.  30 
Cyc,  530,  and  cases  there  cited;  1  Lindley  on  Partnerships,  bottom 
page  352. 

The  trial  court  should  have  instructed  a  verdict  in  favor  of  appel- 
lant Mrs.  Alice  Wohleb  as  well  as  in  favor  of  the  other  defendants, 
and  as  it  is  the  duty  of  this  court  to  render  such  judgment  as  should 
have  been  there  rendered,  the  judgment  of  the  trial  court  is  reversed 
and  here  rendered  in  favor  of  appellants. 

ON   MOTION   FOR  REHEARING. 

On  original  hearing  we  held  that  notice  to  W.  H.  Eddleman,  one  of 
the  members  of  the  partifership  firm  of  the  Bank  of  Mineral  Wells,  of 
Mrs.  Alice  Wohleb's  countermand  of  the  draft  which  was  sued  on, 
was  notice  to  and  binding  upon  the  firm,  and  that  the  firm  could  not 
be  heard  on  its  plea  of  innocent  purchaser  of  the  draft,  and  in  support 
of  which  plea  evidence  was  introduced  upon  the  trial.  We  were  con- 
strained 'to  reach  this  conclusion  by  reason  of  the  general  rule  an- 
nounced without  exception  in  all  the  decisions  which  we  could  then 
find,  that  notice  to  a  member  of  a  partnership  firm  of  any  fact  per- 
taining to  the  business  of  the  firm  was  binding  upon  the  firm.  Since 
rendering  that  opinion  we  are  convinced  that  in  that  holding  we  were 
in  error.  In  30  Cyc,  page  530,  after  announcing  the  general  rule 
above  stated,  the  following  language  is  used:  "If  the  notice  relates  to 
an  individual  transaction  of  the  notified  partner,  or  to  one  outside 
the  scope  of  the  firm  business,  it  ought  not  to  be  imputed  to  his  co- 
partners.'^ In' the  case  of  Baldwin  v.  Leonard,  by  the  Supreme  Court 
of  Vennont,  98  Am.  Dec,  324,  one  Leonard  was  sued  for  the  price  of 
goods  purchased  from  the  firm.  His  defense  was  that  he  purchased 
same  as  agent  of  another,  and  should  not  be  held  liable  personally 
therefor.  The  proof  showed  that  the  member  of  the  firm  who  made 
the  sale  knew  nothing  of  the  agency  of  Leonard,  although  another 
member  of  the  firm,  who  took  no  part  in  the  sale  and  did  not  know  of 
it  until  after  its  consummation;  had  been  told  previously  by  Leonard 
that  he  expected  to  call  at  some  future  time  and  purchase  the  goods, 
and  that  the  same  would  be  purchased  by  him  as  agent  for  another. 
The  court  held  that  this  knowledge  of  the  latter  member  of  the  firm 
was  not  binding  upon  the  firm  and  that  Leonard  was  liable  personally 
for  the  value  of  the  goods  purchased  by  him.  In  Beinenstock  v.  Am- 
midown,  153  N.  Y.,  47,  49  N.  S.,  321,  it  is  said:  "The  rule  of  law 
which  attaches  a  responsibility  to  the  status  of  a  partnership  relation 
for  the  acts  of  a  copartner  within  the  scope  of  business  transactions, 
is  founded  upon  a  just  view  of  the  requirements  of  public  commercial 
interests.  To  extend  its  operation  to  the  extent  of  imputing  the  no- 
tice or  knowledge  of  a  copartner  acquired  in  transactions  outside  of 
the  partnership  business,  and  which  were  had  for  his  individual  bene- 
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fit,  to  the  other,  would  be  to  convert  the  rule  into  an  inBtmmentality 
of  injustice."  / 

We  think  the  quotation  last  made  applies  with  force  to  the  case  at 
bar.  As  found  in  our  original  opinion,  the  check  which  was  pur- 
chased by  appellee  was  drawn  by  Mrs.  Wohleb  on  a  bank  in  Weather- 
ford,  and  the  latter  bank,  through  Eddleman  as  its  president,  was 
notified  by  the  drawer  to  refuse  payment.  In  this  manner  Eddleman 
received  notice  of  the  dishonor  of  the  draft,  but  he  had  no  notice  that 
it  would  be  sold  to  the  Mineral  Wells  Bank,  and  the  managers  of  the 
latter  bank  had  no  notice  that  Eddleman  had  been  informed  of  the 
dishonor  of  the  draft.  We  therefore  believe  that  this  transaction  should 
constitute  an  exception  to  the  general  rule  originally  announced,  and 
that  notice  to  Eddleman  that  the  draft  had  been  countermanded  was 
not  notice  to  appellee. 

We  still  adhere  to  our  former  ruling  that  the  contract  between  New- 
brough  and  Flynn  was  contrary  to  public  policy  and  void,  but  the 
fact  that  a  balance  supposed  to  be  due  on  that  contract  was  the  con- 
sideration for  the  draft  sued  on,  would  be  no  defense  to  its  payment 
in  the  hands  of  an  innocent  purchaser  for  a  valuable  consideration 
without  notice  that  the  draft  was  founded  upon  an  illegal  considera- 
tion.    Campbell  v.  Jones,  2  Texas  Civ.  App.,  265. 

Appellee's  motion  for  rehearing  is  therefore  granted  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 


J.  W.  Galvin  v.  B.  R.  McConnell  et  al. 

Decided  January  30,  1909. 

1. — Appointment  of  Aecelver — ^Statute. 

The  remedy  by  receivership  is  to  be  cautiously  applied.  A  creditor  having 
a  valid  debt  and  lien  on  property  of  a  Corporation  is  entitled  to  proceed  in 
a  legal  way  in  the  collection  of  his  debt  without  being  incumbered  with  the 
delays  and  unavoidable  costs  of  a  receivership  in  all  cases  save  in  those  where 
by  the  statute  or  principles  of  equity  a  receiver  for  the  incumbered  property  is 
authorized.  Mere  insolvency  of  a  corporation  is  in  equity  no  ground  for  the 
appointment  of  a  receiver,  though  by  our  statute,  art.  1465,  clause  3^  Rev. 
Stats.,  in  general  terms  it  seems  to  have  been  made  so. 


8. — Same — ^Prior  Lien. 

The  appointment  of  a  receiver  for  a  corporation  cannot  destroy  a  valid 
lien  existing  upon  property  before  it  was  acquired  by  the  corporation,  nor  will 
it  be  presumed  that  such  property  will  be  needlessly  sacrificed  in  lawfully 
subjecting  the  same  to  the  payment  of  a  debt  and  foreclosure  proceeding;*: 
hence  a  suit  to  foreclose  such  lien  is  not  of  itslf  sufficient  cause  for  the  appoint- 
ment of  a  receiver. 

3. — Same — Corporation. 

In  a  suit  for  debt  and  foreclosure  of  a  mortgage  lien  upon  land,  in  which 
suit  a  corporation,  to  which  the  land  was  conveyed  by  the  mortgagor  after 
the  suit  was  filed,  and  the  unsecured  creditors  of  said  corporation  were  allowed 
to  intervene,  an  application  by  said  corporation  and  its  creditors  for  the  ap- 
pointment of  a  receiver  for  the  corporation  with  authority  to  take  charge  of 
said  land  and  the  affairs  of  the  corporation,  considered,  and  held  insufficient 
to  authorize  or  require  the  appointment  of  a  receiver. 
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Appeal  from  the  District  Court  of  Jack  County.  Tried  below  be- 
fore Hon.  J.  W.  Patterson. 

Nicholson  £  Fitzgerald,  for  appellant. — The  court  erred  in  appoinl^ 
ing  a  receiver  to  take  charge  of  the  property  of  defendants,  upon 
which  plaintiff  has  a  contract  lien,  at  the  request  of  the  interveners 
herein,  for  the  following  reasons,  to  wit : 

Ist.  Because  said  interveners  had  no  interest  in  the  subject  matter 
of  this  suit  or  any  interest  in  the  property  sought  to  be  subjected  to 
plaintiff's  lien. 

2d.  Because  the  property  did  not  belong  to  the  Jacksboro  Stone 
Company. 

3d.  Because  no  necessity  was  shown  for  the  appointment  of  re- 
ceiver herein. 

4th.  Because  the  interveners  had  shown  no  right  to  intervene  in 
this  suit.  New  Birmingham  Iron  &  Land  Co.  v.  Blevins,  34  S.  W., 
828;  Carter  Bros.  &  Co.  v.  W.  A.  Hightower,  79  Texas,  135;  27  Cyc, 
p.  1581,  and  authorities  there  cited;  Williams  v.  Bailey,  29  S.  W., 
834;  Stansell  v.  Fleming,  81  Texas,  294;  Farwell  v.  Babcock,  65  S. 
W.,  509;  Bev.  Stats.,  art.  1465,  cl.  3. 

Sporer  &  McClure,  for  appellees. — The  court  found  that  the  nrop- 
erty  had  been  conveyed  to  the  Jacksboro  Stone  Company,  an  insolvent 
corporation.  Such  being  the  case,  the  intervening  creditors  had  a 
right  to  have  a  receiver  appointed  to  hold  said  property  until  the  final 
determination  of  this  controversy.  Bev.  Stats.,  art.  1465,  sec.  3;  3 
Thompson,  Corp.,  sees.  2956-67;  Lyon  Hdw.  Co.  v.  Perry  Stone  Mfg. 
Co.,  86  Texas,  156;  Sogers  v.  East  Line  Lumb.  Co.,  33  S.  W.,  312; 
Sanger  v.  Upton,  91  U.  S.,  56,  23  Bk.,  220  (see  p.  222) ;  2  Thomp., 
Corp.,  p.  1223,  sees.  1569-1582;  Sawyer  v.  Hoag,  17  Wall.,  610  (Bk. 
21,  p.  731;  see  pp.  735-6.) 

The  court  having  found  that  the  corporation  was  insolvent,  the  in- 
tervening creditors  had  an  equitable  lien  on  the  property  of  the  cor- 
poration; and  this  was  all  the  Hen  that  the  court  found  that  they 
had,  which  was  superior  to  appellant^s  lien,  who  was  estopped.  Rev. 
Stats.,  art.  1465,  sees.  1-4;  Cotton  v.  Rand,  92  S.  W.,  266;  United 
States  &  Mex.  Trust  Co.  v.  Delaware  Cons.  Co.,  112  S.  W.,  460;  Scott 
V.  F.  &  M.  Nafl  Bank,  97  Texas,  31. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  interlocutory 
order  of  the  District  Court  appointing  a  receiver  of  the  property  of 
the  Jacksboro  Stone  Company  in  a  suit  instituted  by  appellant  against 
B.  R.  McConnell,  Mrs.  Jeanette  D.  McConnell  and  Mrs.  Lou  McCon- 
nell  upon  a  promissory  note  executed  by  the  latter-named  persons  for 
ten  thousand  dollars,  with  interest  and  attornejr's  fees,  and  for  a  fore- 
closure of  the  lien  given  to  secure  the  same,  which  was  evidenced  by 
certain  trust  deeds  conveying  to  a  trustee  all  of  the  property  described 
in  the  plaintiffs  petition.  It  was  alleged  that  the  note  and  lien  had 
been  made  to  Ella  Dilworth  and  later  acquired  by  appellant  in  due 
course  of  trade.  After  the  institution  of  the  suit  the  Jacksboro  Stone 
Company,  doing  business  upon  the  land  described  in  the  trust  deed. 
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A.  J.  Birdsong,  and  numerous  other  creditors  of  the  Jacksboro  Stone 
Company,  were  permitted  to  intervene  upon  petitions  therefor  praying 
for  the  appointment  of  a  receiver.  So  far  as  necessary  to  state,  the 
intervening  creditors  alleged  that  appellant  had  ^permitted  himself  to 
be  held  out  as  one  of  the  directors  of  the  Jacksboro  Stone  Company; 
that  he  had  failed  to  perform  any  of  the  duties  of  such  director;  that 
he  had  permitted  the  company  to  become  insofvent  on  account  of  his 
gross  negligence  and  inattention;  and  that  the  advances  and  credits 
specified  in  the  petition  for  intervention  had  been  extended  to  the 
Stone  Company  upon  the  faith  that  appellant,  who  was  known  as  a 
man  of  means,  business  energy  and  discretion,  was  such  director.  It 
was  further  charged  that  the  cattle  upon  which  appellant's  lien  rested 
numbered  between  seventy-five  and  one  hundred  head,  of  value  from 
fifty  to  one  hundred  dollars  each;  that  the  land  consisted  of  a  little 
more  than  one  thousand  acres  of  the  value  of  twenty  to  twenty-five 
dollars  per  acre  if  properly  sold,  and  it  was  insisted  that  appellant 
should  exhaust  his  lien  upon  the  cattle  before  resorting  to  the  land, 
and  that  he  should  not  be  permitted  to  sacrifice  the  land,  "but  that 
it  should  be  cut  up  and  sold  advantageously,  as  well  as  the  other 
property,  so  that  the  rights  of  the  interveners  should  be  protected; 
.  .  .  that  in  order  to  accomplish  this  a  receiver  should  be  appointed 
for  that  purpose,  as  well  as  to  operate  said  plant  during  this  suit." 

The  court  found  that  the  Jacksboro  Stone  Company  was  an  in- 
solvent corporation;  that  the  interveners,  Birdsong  and  others,  were 
creditors  of  the  corporation,  and  that  the  corporation  is  unable  to  Op- 
erate its  plant,  viz.,  the  business  of  quarrying  and  crusliing  stone  for 
sale.  The  court  further  found  that  appellant's  lien  was  prior  to  any 
lien  of  the  interveners,  which  is,  as  stated  by  the  court  in  his  findings, 
"no  other  lien  except  such  as  the  law  gives  to  creditors  of  an  insolvent 
corporation  upon  the  assets  of  the  same;'^  but  that  "it  is  to  the  inter- 
est of  said  interveners  creditors,  as  well  as  to  the  intervener  Jacksboro 
Stone  Company,  that  a  receiver  be  appointed  to  operate  the  same  un- 
der the  directions  of  this  court,"  and  thereupon  proceeded  to  make  the 
order  appealed  from.  It  should  perhaps  in  this  connection  be  further 
stated  that  interveners  further  alleged  that  the  Jacksboro  Stone  Com- 
pany had  been  incorporated  with  a  capital  stock  of  thirty  thousand 
dollars,  represented  to  have  been  paid  in  full;  that  appellant  was  one 
of  its  original  incorporators,  and  that  in  fact  no  part  of  said  capital 
stock  had  ever  been  paid  up. 

We  have  very  carefully  considered  the  several  petitions  for  interven- 
tion, as  well  as  the  court's  findings,  and  have  been  unable  to  adopt  the 
view  represented  by  the  judgment  of  the  trial  court.  In  all  cases,  as 
we  understand  the  law,  the  remedy  of  a  receivership  is  to  be  cautiously 
applied.  (See  5  Pom.,  Eq.,  section  117.)  A  creditor  having,  as  here, 
a  valid  debt  and  lien  on  property  of  a  corporation,  is  entitled  in  the 
legal  way  to  proceed  in  the  collection  of  his  debt  without  being  incum- 
bered with  the  delays  and  unavoidable  costs  of  a  receivership  in  all 
cases  save  in  those  where  by  the  statute  or  principles  of  equity  a  re- 
ceiver for  the  incumbered  property  is  authorized.  Mere  insolvency  of 
a  corporation  in  equity  is  no  ground  for  the  appointment  of  a  receiver 
(5  Pom.,  Eq.,  section  116),  though  by  our  statute  in  general  terms  it 
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seems  to  have  been  made  so.  (See  Rev.  Stats.,  article  1465,  clause  3.) 
Another  clause  of  the  same  article  of  the  statute  in  like  general  terms, 
however,  was  held  by  our  Supreme  Court  not  available  for  a  mere 
creditor  of  an  insolvent  corporation  without  specific  lien.  (See  Carter 
Bros.  V.  Hightower,  79  Texas,  135 ;  see  also  New  Birmingham  Iron  & 
Land  Co.  v.  Blevens,  12  Texas  Civ.  App.,  410;  Espuela  Land  &  Cat- 
tle Co.  V.  Bindle,  5  Texas  Civ.  App.,  18 ;  People^s  Inv.  Co.  v.  Crawford, 
45  S.  W.,  738;  5  Pom.,  Eq.,  sections  112  and  118),  it  being  stated  in 
the  last  section  "that  it  is  error  for  the  court  to  appoint  a  receiver  of 
a  corporation  on  its  own  petition  alleging  its  insolvency.'^  It  can  not 
be  contended  that  the  court  by  receivership  proceedings  can  destroy 
appellant's  lien.  Indeed,  the  court  expressly  recognized  his  lien  as 
valid  and  prior  in  point  of  time  to  any  lien  that  could  be  asserted  by 
appellees.  Appellees'  lien  at  best  is  but  a  lien  upon  the  assets,  if  any, 
of  the  insolvent  corporation  after  the  payment  of  debts  having  prior- 
ity. It  is  not  to  be  presumed  that  in  lawfully  subjecting  the  property 
upon  which  appellant  has  a  lien  to  the  payment  of  his  debt  it  will  be 
needlessly  sacrificed.  Without  the  appointment  of  a  receiver  securities 
may  be  marshaled  and  the  land  upon  which  the  lien  exists  may  be 
sold  in  quantities  less  than  the  whole,  our  statute  expressly  providing 
that  a  defendant  in  execution  may  designate  the  size  of  the  parcels 
and  order  of  their  sale.  (Rev.  Stats.,  article  2363.)  If  the  property 
has  the  value  alleged  by  appellees,  it  would  seem  that  there  is  more 
than  is  necessary  to  satisfy  appellant's  debt  besides  the  right  the  inter- 
veners undoubtedly  have  to  resort  to  the  unpaid  capital  stock  as  assets 
to  which  they  may  look  in  satisfaction  of  their  claims.  See  Sanger  v. 
Upton,  91  U.  S.,  56,  23  Law  Ed.,  page  222.  See  also  Revised  Statutes, 
article  671,  which  expressly  provides  that  where  an  execution  "shall 
have  been  issued  against  property  or  effects  of  a  corporation,  except 
a  railway  or  a  religious  or  charitable  corporation,  and  ttiere  can  not 
be  found  any  property  whereon  to  levy  such  execution,  then  the  execu- 
tion may  be  issued  against  any  of  the  stockholders  to  an  extent  equal 
to  the  amount  of  the  stock  unpaid,"  etc.  It  is  not  alleged  that  the* 
original  incorporators  are  insolvent,  and  while  it  is  charged  that  tlie 
Jacksboro  Stone  Company  is  indebted  in  sums  other  than  those  stated 
in  the  several  petitions,  no  statement  of  the  amount  of  such  other  in- 
debtedness is  given  so  as  to  enable  the  court  to  determine  whether  the 
total  indebtedness  exceeds  the  assets  of  the  incorporation.  Nor  is  any 
tact  alleged  showing  why  the  corporation  is  unable  to  pursue  its  ordi- 
nary business.  Nor  do  we  think  the  allegation  that  appellant  per- 
mitted the  company  to  hold  him  out  as  a  director  sufficient  ground  for 
the  appointment  of  a  receiver,  for  while  the  allegations  that  appellant 
acted  fraudulently  in  so  permitting  himself  to  be  held  out  are  several 
times  repeated,  no  affirmative  act  on  appellant's  part  of  fraud  or  of 
mismanagement  of  the  affairs  of  the  corporation  is  charged  from  which 
fraud  or  liability  for  loss  can  be  deduced.  He  was  not  the  managing 
officer  of  the  corporation;  the  corporation  according  to  the  allegations 
operated  its  business  within  the  county  of  the  principal  intervener's 
residence;  it  was  alleged  that  appellant's  lien  had  been  duly  recorded 
in  that  county  on  a  day  antedating  the  accrual  of  interveners'  claims, 
and  the  mere  fact  that  interveners  may  have  understood,  as  they  al- 
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legedy  that  appellant  was  one  of  the  directors  could  not^  under  the  cir- 
cumstances of  this  case^  operate  as  such  fraud  or  mismanagement  as 
authorizes  a  receivership.  It  is*  true  that  the  court  found  that  it  was 
to  the  "interest"  of  the  interveners  that  a  receiver  be  appointed,  but 
this  can  hardly  be  construed  as  an  express  finding  of  a  necessity,  or 
if  so,  it  is  a  finding  not  authorized  by  the  pleadings,  and  hence  is  not 
controlling. 

On  the  whole  we  think  there  was  no  sufiBcient  cause  for  the  appoint- 
ment of  a  receiver  shown,  and  it  is  accordingly  ordered  that  the  judg- 
ment be  reversed  and  the  order  for  the  appointment  of  tiie  receiver 
be  in  all  things  vacated  and  set  aside. 

Reversed,  and  appointment  of  receiver  vacated. 


T.  G.  Garnet  v.  C.  E.  Menefeb. 

Decided  January  30,  1909. 

1. — ^Wrlt  of  Error — Ai&niiance  on  Certifloate— Jurisdiction. 

In  writ  of  error  proceedings  the  Appellate  Court  has  no  jurisdiction  of 
the  case  until  service  of  citation  upon  the  defendant  in  error.  Hence  a  mo- 
tion to  affirm  on  certificate  will  be  dismissed  for  the  want  of  jurisdiction  when 
it  does  not  affirmatively  appear  from  the  certificate  or  transcript  that  the 
defendant  had  been  duly  served  with  citation  before  the  filing  of  the  transcript 
in  the  Appellate  Court. 

9. — Judicial  Knowledge-— Term  of  Conrt. 

The  Courts  of  Civil  Appeals  cannot  take  judicial  notice  of  the  length  of 
a  term  of  a  County  Court. 

3. — ^Affirmance  on  Certificate— Jnrisdlotion — ^Filing  Appeal  Bond. 

'  Where,  on  motion  to  affirm  on  certifictae,  it  is  not  made  to  appear  affirma- 
tively that  the  appeal  bond  was  filed  within  the  time  prescribed  by  the  statute, 
the  Appellate  Court  will  dismiss  the  motion  for  want  of  jurisdiction. 

Error  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  John  L.  Terrell. 

.A.  B.  Hopkins,  for  appellant. 

Wray  &  Mayer,  for  appellee. 

SPEEE,  Associate  Justice. — In  this  case  a  motion  is  filed  by  de- 
fendant in  error  to  affirm  the  judgment  on  certificate.  The  term  of 
the  County  Court  at  which  the  judgment  was  rendered  was  begun  on 
July  6,  A.  D.  1908,  and  adjourned  on  September  5,  1908,  as  shown  by 
the  caption  to  the  transcript.  The  judgment  sought  to  be  aflSrmed 
was  rendered  on  July  7th,  and  w'as  in  defendant  in  error's  favor 
against  plaintiff  in  error  for  the  sum  of  five  hundred  and  forty-six 
dollars  and  fifteen  cents.  On  September  9,  1908,  a  supersedeas  bond 
was  filed  in  which  it  was  declared  that  "the  said  T.  G.  Garney  had 
sued  out  a  writ  of  error  to  the  Court  of  Civil  Appeals  for  the  Second 
Supreme  Judicial  District,'*  etc. 

The  caption,  judgment  and  supersedeas  bond  referred  to  make  up 
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the  entire  transcript  before  us.  No  transcript  whatever  has  been  filed 
in  this  court  by  the  plaintiff  in  error,  but  such  transcript  is  not  re- 
quired to  be  filed  here  until  service  of  the  writ  of  error  has  been  had 
(Scarborough  v.  Groesbeck,  25  S.  W.,  687) ;  nor,  indeed,  has  this  court 
jurisdiction  until  such  service.  (Crunk  v.  Crunk,  23  Texas,  605; 
Vineyard  v.  McCombs,  100  Texas,  318.)  We  can  not,  therefore,  en- 
tertain jurisdiction  as  upon  writ  of  error  proceedings. 

Neither  does  the  plaintiflE  in  error  appear  to  be  in  any  better  posi- 
tion if  we  treat  the  supersedeas  bond  as  an  ordinary  appeal  bond.  An 
appeal  is  perfected,  where  a  bond  is  filed,  upon  filing  that  bond 
*Svithin  twenty  days  after  the  expiration  of  the  term.  If  the  term  of 
the  court  may  by  law  continue  more  than  eight  weeks  the  bond 
.  .  .  shall  be  filed  within  twenty  days  after  notice  of  appeal  is 
given  if  the  party  taking  the  appeal  resides  in  the  county,  and  within 
thirty  days  if  he  resides  out  of  the  county.*'  (Revised  Statutes,  arti- 
cle 1387.)  Now,  we  can  not  aflSrm  this  case  on  certificate  unless  the 
appeal  bond  was  filed  within  the  time  above  designated.  The  bond 
does  appear  to  be  filed  within  twenty  days  after  the  expiration  of  the 
term,  but  we  can  not  know  that  the  term  of  the  County  Court  of  Tar- 
rant County  could  not  by  law  have  continued  more  than  eight  weeks, 
and  that  therefore  the  appeal  bond  should  have  been  filed  within 
twenty  days,  or  at  most  within  thirty  days,  after  the  notice  of  appeal 
was  given,  which,  if  it  corresponded  with  the  date  of  the  judgment, 
was  on  July  7th,  as  we  have  seen.  The  transcript  accompanying  the 
motion  does  not  aSirmatively  show  that  our  jurisdiction  has  ever  at- 
tached, and  the  motion  is  therefore  dismissed.  See  Dixon  v.  Southern 
Building  &  Loan  Association,  28  S.  W.,  58. 

Motion  dismissed. 


St.  Louis  &  San  Francisco  Railroad  Company  v.  W.  J.  Sizemore 

ET  AL. 
Decided  January  30,  1900. 

1. — Jurlsdiotlon — ^Venne— Foreign  Corporation — Connecttng  Carriers — Statute. 

Where  suit  was  against  a  foreign  railroad  corporation  and  a  domestic 
corporation  for  injuries  resulting  in  the  death  of  a  passenger  while  traveling 
from  a  place  in  another  State  te  a  point  in  Hunt  County  in  this  State,  and 
it  appeared  that  they  were  connecting  carriers  under  the  contract  of  carriage; 
that  both  operated  trains  in  this  State,  the  foreign  corporation  owning  no 
road  in  this  State  but  running  its  trains  over  one  owned  by  a  domestic  cor- 
poration, and  having  its  principal  office  and  agent  for  the  transaction  of  its 
business  in  another  county,  and  that  the  domestic  corporation  sued  owned  a 
road  running  through  Hunt  County,  the  District  Court  of  the  latter  county 
had  jurisdiction  of  the  foreign  corporation  under  the  Act  of  March  13,  1005 
(Gen.  Laws  1005,  p.  20). 

9. — Corporations — ^Agents. 

When  one  corporation  makes  use  of  another  as  its  instrument  through 
which  to  perform  its  business,  the  principal  corporation  is  really  represented 
by  the  agents  of  the  sub-corporation. 

3. — ^Railroadt — Citation — ^Service  on  Agent. 

Where  a  foreign  railroad  corporation  owned  no  road  in  this  State  but 
operated  its  trains  over  the  road  of  a  domestic  corporation  which  it  practically 
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operated  and  controlled  under  a  working  agreement  which  in  legal  effect  made 
them  partners,  service  of  citation  upon  a  conductor  of  one  of  such  trains  within 
the  State  was  sufficient  in  a  suit  against  the  foreign  company  under  the  Act 
of  March  13,  1905  (Gen.  Laws  1905,  p.  29),  though  the  party  served  was  the 
conductor  of  and  employed  by  the  domestic  company. 

4. — ^Pleadingp — ^Parties — ^Relationship— Action  for  Death. 

Where  the  original  petition  in  an  action  for  injuries  resulting  in  death 
named  W.  J.  tiizemore  as  plaintiff,  who  sued  for  himself  as  surviving  husband 
of  deceased  and  for  the  benefit  of  others  who  were  stated  to  be  their  children, 
an  amended  original  petition  in  which  the  name  of  W.  J.  Sizemore  appeared 
only  in  the  style,  stating  that  "the  plaintiff  in  the  above  entitled  cause  by 
leave  of  the  court  files  this  his  amended  original  petition/'  and  alleging  the 
residence  of  the  plaintiff  who  brings  the  suit  and  that  of  the  others  for  whose 
benefit  it  was  brought,  naming  them,  and  that  '^plaintiff  shows  that  his  wife's 
name  was  Ella  Sizemore;  that  they  were  duly  married  many  years  prior  to 
the  injury;  that  at  the  time  of  her  deatli  she  left  surviving  her  plaintiff  herein 
as  her  surviving  husband,  and  each  of  the  parties  whose  names  appear  in  the 
first  part  of  the  petition  and  for  whose  benefit  this  suit  was  brought,"  was 
good  on  demurrer  as  against  objections  that  it  did  not  name  W.  J.  Sizemore 
as  party  plaintiff,  or  show  any  relationship  of  the  other  plaintiffs  to  deceased. 

6. — Same — ^Injnries  Resulting  in  Death. 

Allegations  that  plaintiff's  wife  was  injured  by  striking  her  in  the  region 
of  the  liver,  stomach,  breast  and  abdomen,  injuring,  bruising  and  lacerating 
her  liver,  stomach,  abdomen,  kidneys  and  spine  and  otherwise  injuring  her 
internally  to  such  an  extent  that  she  died  as  a  result  of  said  injuries,  were 
sufficient  as  against  special  exception  that  they  were  too  general  and  did  not 
show  the  extent  or  character  of  each  injury  or  how  she  was  injured  internally. 

6. — ^Eyldenoe-— Harmless  Error. 

The  admission  of  evidence  over  objection  will  not  be  ground  for  reversal 
when  the  same  evidence  has  been  previously  admitted  without  objection. 

7. — Same — Opinion  of  Nonexpert. 

When  the  witness  states  the  facts  upon  which  he  bases  his  opinion,  though 
a  non-expert,  his  opinion  is  admissible  in  evidence. 


8. — Same — ^Deposition — Oorporate  Name — ^XiBnomer. 

Objection  to  the  admission  of  the  answers  in  a  deposition,  said  objection 
being  made  by  the  defendant  orally  when  the  deposition  was  being  read,  on 
the  ground  that  said  defendant  was  not  named  in  the  petition  and  no  cause 
of  action  was  alleged  against  it,  in  this,  that  the  petition  claims  against  the 
St.  Louis  &  S.  F.  Ry.  Co.,  and  defendant's  corporate  name  is  St.  Louis  &,  San 
Francisco  Railroad  Company,  was  not  well  taken. 

9. — Same — Declarations  of  Deceased — Cause  of  Death — ^RebnttaL 

Where  the  defendant  introduced  evidence  in  support  of  its  theory  that 
the  deceased  died  from  an  ailment  contracted  before  the  time  of  the  alleged 
injuries  on  defendant's  train,  and  that  the  idea  of  her  being  hurt  on  the  train 
originated  with  plaintiff  after  the  death,  and  introduced  declarations  of  the 
deceased  and  of  the  plaintiff  himself  that  deceased  was  troubled  with  a  disease 
before  the  time  of  the  alleged  injury  without  mention  of  an  injury  on  the  train, 
declarations  of  the  deceased  as  to  her  physical  condition  after  the  time  of  the 
injury  and  that  she  was  injured  on  the  train  at  the  place  alleged  in  the  peti- 
tion, was  admissible  for  the  plaintiff  in  rebuttal. 

10. — Jurisdiction — ^Actions  Arising  under  Laws  of  Foreign  State. 

Causes  of  action  arising  under  the  statute  of  one  State  may  be  enforced 
in  the  courts  of  another  State  where  the  laws  of  both  States  are  substantially 
the  same. 

11. — Same — ^Foreign  Laws. 

The  statute   of   Tennessee   entitles   the   husband   and    children   to    recover 
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damages  for  injuries  resulting  in  the  death  of  the  wife  and  mother;  and  it  is 
not  BO  dissimilar  to  the  law  of  this  State  as  will  prevent  our  courts  taking 
jurisdiction  of  an  action  therefor  and  adjudicating  the  rights  of  the  parties. 

19. — ^Limitation — ^Foreign  Statntes. 

The  remedies  as  distinguished  from  the  rights  of  the  parties  are  determined 
by  the  law  of  the  forum,  and  the  statutes  of  limitation  are  a  part  of  the  rem- 
edy and  not  of  the  law  affecting  the  rights.  An  exception  exists  where  a  statu- 
tory liability  is  sought  to  be  enforced  and  the  statute  prescribes  the  time  within 
which  the  suit  must  be  brought  and  extinguishes  the  cause  of  action  or  right 
of  recovery  after  such  time. 

13. — ^Death — ^Rlght  of  Child  to  Aeoover  for  Death  of  Parent. 

Where  the  husband  sued  for  himself  and  a  son  for  the  death  of  the  wife 
and  mother,  and  there  was  nothing  to  show  what  interest  the  son  had  in  the 
life  of  deceased  or  how  he  was  injured,  a  judgment  in  favor  of  both  was  un- 
warranted. From  the  testimony  of  the  father  that  when  he  started  to  this 
State  he  bought  a  ticket  for  his  "little  boy,"  injury  and  interest  could  not 
be  inferred  so  as  to  support  the  judgpient. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  B.  L.  Porter. 

C.  H.  Toahum  and  Templeton,  Crosby  &  Dinsmore,  for  appellant. — 
Foreign  corporations  can  be  served  with  process  in  this  State  only  when 
doing  business  in  this  State^  and  such  service  must  be  upon  an  agent 
who  represents  the  corporation  in. its  business;  and  Act  of  March  13, 
1905,  of  the  Legislature  of  the  State  of  Texas  (General  Laws  of  Texas, 
1905,  p.  30)  providing  for  service  of  a  foreign  corporation  by  summon- 
ing any  train  conductor  who  operates  trains  for  a  foreign  and  a  domes- 
tic corporation  is  ineffectual  as  a  means  of  bringing  the  foreign  corpo- 
ration within  the  jurisdiction  of  a  Texas  court.  Constitution  of  the 
United  States,  art.  1,  sec.  8;  Peterson  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
205  U.  S.,  364;  Green  v.  Chicago,  B.  &  Q.  Ry.  Co.,  205  U.  S.,  530. 

No  evidence  was  admissible  to  establish  a  cause  of  action  against 
appellant  because  the  appellant  was  not  named  in  the  petition,  and  no 
cause  of  action  was  alleged  against  appellant  in  the  petition.  In  the 
petition  plaintiff  complains  against  the  "St.  Louis  &  S.  F.  Ry.  Co." 
The  corporate  name  of  appellant  is  St.  Louis  &  San  Francisco  Rail- 
road Company. 

Under  the  pleadings  and  the  evidence  the  cause  of  action  sued  upon 
was  governed  by  the  laws  of  the  State  of  Tennessee  and  it  was  barred 
by  the  statutes  of  limitation  of  the  State  of  Tennessee.  Railway  Co. 
v.  McCormick,  71  Texas,  660;  Railway  Co.  v.  Jackson,  89  Texas,113; 
Willis  V.  Railwav,  61  Texas,  432;  Railway  v.  Richards,  68  Texas,  376; 
De  Ham  v.  Railway,  22  S.  W.,  249. 

B.  Q.  Evans,  for  appellees. 

RAINEY,  Chief  Justice. — ^W.  J.  Sizemore  sued  the  St.  Louis 
Southwestern  Railway  Company  of  Texas,  the  St.  Louis  Southwestern 
Railway  Company  and  the  St.  Ijouis  &  San  Francisco  Railroad  Com- 
pany to  recover  damages  for  personal  injuries  sustained  by  his  wife, 
which  resulted  in  death,  while  traveling  as  a  passenger  on  a  train  of 
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the  St.  Louis  &  San  Francisco  Bailroad  Company,  at  Memphis,  Ten- 
nessee, on  a  ticket  entitling  her  to  transportation  from  Columbus, 
Georgia,  to  Commerce,  Texas,  over  the  roads  named  as  defendants. 
The  petition  alleged  that  plaintiff  sues  for  the  benefit  of  J.  H.  Size- 
more,  G.  W.  Sizemore,  B.  F.  Sizemore,  F.  H.  Sizemore  and  Mrs.  E.  H. 
Biley,  joined  by  her  husband,  J.  T.  Biley.  That  the  St«  Louis  &  San 
Francisco  Bailroad  Company  and  the  St.  Louis  Southwestern  Bailway 
Company  are  corporations  and  are  incorporated  under  the  laws  of  the 
State  of  Missouri,  and  that  the  St.  Louis  Southwestern  Bailway  Com- 
pany of  Texas  is  incorporated  under  the  laws  of  the  State  of  Texas  and 
has  an  office  and  local  agent  in  Greenville,  Hunt  County,  Texas;  that 
each  of  the  defendants  has  an  agent  and  representative  in  Hunt  Coun- 
ty, Texas,  and  had  at  the  time  the  original  suit  was  filed  and  at  the 
time  plaintiff's  wife  was  injured;  that  each  of  said  defendants  was  a 
common  carrier  of  passengers  for  hire  and  was  engaged  in  operating 
railway  trains  and  doing  business  in  the  State  of  Texas  as  a  common 
carrier;  that  the  said  St.  Louis  Southwestern  Bailway  Company  of 
Texas  owns  and  operates  a  line  of  railroad  from  Texarkana,  Texas,  to 
Ft.  Worth,  Texas,  running  through  Hunt  County;  that  the  St.  Louis 
Southwestern  Bailway  Company  operates  its  trains  from  Memphis, 
Tennessee,  to  Texarkana,  Texas,  passing  1,000  feet  into  the  State  of 
Texas  to  the  passenger  depot  of  the  St.  Louis  Southwestern  Bailway 
Company  of  Texas ;  that  the  St.  Louis  &  San  Francisco  Bailroad  Com- 
pany was  at  the  time  of  the  injury  complained  of  and  at  the  time  of 
filing  the  suit  and  at  the  time  of  trial,  operating  its  trains  from  Ar- 
thur City,  on  Bed  Biver,  to  Paris,  Texas,  over  the  lines  of  railroads 
supposed  to  belong  to  the  Paris  &  Great  Northern  Bailway  Company, 
a  distance  of  fifteen  or  twenty  miles  into  the  State  of  Texas;  that  the 
Paris  &  Great  Northern  Bailway  Company  is  owned  and  operated  by 
the  St.  Louis  &  San  Francisco  Bailroad  Company,  a  defendant,  and 
was  at  the  time  of  the  matters  complained  of  in  the  petition,  or,  if  it 
was  not  so  owned,  it  is  alleged  that  the  Paris  &  Great  Northern  Bail- 
way  Company  and  appellant  were  copartners  in  the  business  of  com- 
mon carriers;  that  the  two  St.  Louis  Southwestern  Bailway  Companies 
were  partners  in  the  business  of  common  carriers  and  held  themselves 
out  as  partners  in  the  business  of  carriers  from  Memphis,  Tennessee, 
to  Commerce,  Texas;  that  at  the  time  of  the  injury  and  at  the  time  of 
filing  the  petitions  each  of  the  said  defendants  were  represented  in 
Hunt  County,  Texas,  by  agents  as  follows:  P.  A.  Cox,  J.  P.  Beagan, 
the  Texas  Midland  Bailroad  and  the  St.  Louis  Southwestern  Bailway 
Company  of  Texas,  each  of  whom  was  engaged  in  the  sale  of  tickets 
and  making  contracts  for  the  transportation  of  both  freight  and  pas- 
sengers over  each  of  the  roads  of  the  defendants  from  Columbus, 
Georgia,  to  Commerce,  Texas;  that  all  of  the  defendants  are  copart- 
ners as  common  carriers;  that  the  St.  Louis  &  San  Francisco  Bailroad 
Company  operated  its  train  commanded  by  its  own  conductors  over 
the  line  of  the  Paris  &  Great  Northern  Bailroad  from  Arthur  City  on 
Bed  Biver,  to  Paris,  Texas,  and  that  the  Paris  &  Great  Northern 
Bailroad  Company  owns  no  rolling  stock  and  operates  no  trains  over 
the  said  railroad. 
Judgment  was  entered  against  the  St  Louis  &  San  Francisco  Bail- 
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road  Company  only,  and  as  that  is  tlie  only  company  appealing  we 
only  mention  the  proceedings  that  aflEect  it. 

The  St.  Louis  &  San  Francisco  Bailroad  Company  filed  its  plea  to 
the  jurisdiction  of  the  court,  wherein  it  is  alleged  that  it  is  a  foreign 
corporation,  that  it  neither  owns  nor  operates  any  line  of  railroad  any- 
where in  the  bounds  of  the  State  of  Texas;  that  it  had  no  agent  or 
representative  in  the  county  of  Hunt  or  State  of  T-exas;  that  it  made 
no  contract  in  writing  connected  with  plaintiff's  cause  of  action  which 
would  confer  jurisdiction  on  the  courts  of  Hunt  County;  that  if  a 
ticket  was  sold  at  Columbus,  Georgia,  as  alleged,  the  agent  selling  the 
ticket  was  the  agent  of  another  and  not  of  said  defendant^  and  nega- 
tiving other  matters  which  might  confer  jurisdiction.  It  also,  as  a 
part  of  said  plea  to  the  jurisdiction,  under  oath  denied  partnership 
with  either  of  the  other  defendants.  It  also  alleged  that  its  domicile 
is  in  the  city  of  St.  Louis  and  State  of  Missouri.  It  is  also  alleged 
that  all  matters  stated  in  the  petition  which  are  claimed  to  have  the 
effect,  or  might  seem  to  have  the  effect,  of  laying  venue  as  against  it 
in  the  county  of  Hunt  and  State  of  Texas,  are  untrue  and  falsely  and 
fraudulently  made  for  the  sole  purpose  of  giving  jurisdiction.  It  also 
alleged  that  it  is  not,  and  has  never  had  in  the  county  of  Hunt  and 
State  of  Texas,  any  such  agent  or  representative  as  might  under  the 
Act  of  the  Legislature  of  the  State  of  Texas,  approved  March  13, 
1905,  confer  jurisdiction  upon  the  courts  of  Hunt  County;  and  it  is 
also  alleged  that  said  Act  of  the  Legislature  of  Texas  of  March  13, 
1905,  is  ineffectual  to  confer  jurisdiction  because  it  is  in  violation  of 
the  Constitution  of  the  State  of  Texas,  and  is  repugnant  to  subdi- 
vision 3,  of  section  1  of  article  1  of  the  Constitution  of  the  United 
States  of  America,  which  confers  upon  the  Congress  of  the  United 
States  the  power  to  regulate  commerce  among  the  several  States,  and 
that  it  is  invalid  because  it  would  have  the  effect  of  imposing  a  direct 
and  improper  impediment  and  burden  upon  the  pursuit  of  interstate 
commerce.  And  in  connection  with  this  plea  to  the  jurisdiction  the 
said  St.  Louis  &  San  Francisco  Bailroad  Company  of  Texas  filed  mo- 
tion to  quash  the  service  of  the  citation  issued  in  the  cause  for  said 
defendant  and  served  on  P.  A.  Cox,  J.  P.  Beagan  and  W.  N.  Such, 
which  were  the  citations  for  said  defendant  issued  and  served,  and  re- 
lied on  in  the  suit. 

The  plea  to  the  jurisdiction  was  submitted  to  the  court,  and  after 
hearing  the  evidence  relating  thereto,  it  was  overruled.  Complaint  is 
made  of  this  ruling  of  the  court.  The  facts  adduced  on  the  hearing 
of  the  plea  show  that  the  court  did  not  err  in  holding  that  the  Dis- 
trict Court  of  Hunt  County  had  jurisdiction  of  all  the  defendants  in 
this  case.  They  show  that  defendants  were  connecting  carriers  and 
plaintiff's  wife  traveled  over  each  of  said  roads  from  Columbus,  Geor- 
gia, to  Commerce,  Hunt  County,  on  a  ticket  entitling  her  to  such  pas- 
sage. That  all  the  defendants  operate  trains  in  this  State,  the  St. 
Louis  &  Southwestern  Bailway  Company  of  Texas  line  running  through 
Hunt  County.  The  St.  Louis  &  San  Francisco  Bailroad  Company 
operates  its  trains  from  Arthur  City,  on  the  State  line,  to  Paris, 
Texas,  over  the  road  of  the  Paris  &  Great  Northern  Bailway  Com- 
pany, a  domestic  corporation.    In  its  first  plea  to  the  jwrisdiction  the 
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St.  Louis  &  San  Francisco  Bailroad  Company  pleaded  that  it  had  an 
agent  and  representative  in  Tarrant  County,  Texas,  in  the  person  of 
M.  H.  Meeks,  and  there  maintained  an  office  for  the  transaction  of 
its  business.  That  its  principal  office  was  not  in  Hunt  County,  but  in 
the  County  of  Tarrant,  which  plea  was  sworn  to. 

Under  the  Act  of  the  Legislature,  1905,  p.  29,  we  are  of  the  opinion 
that  the  District  Court  of  Hunt  County  property  assumed  jurisdiction 
of  this  appellant. 

Complaint  is  made  of  the  court  in  not  sustaining  the  motion  of  ap- 
pellant to  quash  the  service  of  citation,  which  motion  was  made  in 
connection  with  its  plea  to  the  jurisdiction.  Citation  was  served  by 
the  sheriff  of  Lamar  County,  Texas,  on  W.  H.  Such,  a  conductor  who 
operated  one  of  appellant's  trains  over  the  Paris  &  Great  Northern 
road.  The  contention  is  that  said  W.  H.  Such  at  the  time  of  service 
was  not  operating  a  train  for  appellant,  but  was  then  a  conductor  in- 
tlie  employ*  of  the  Paris  &  Great  Northern  Bailway  Company.  The 
evidence  for  the  appellant  is  to  the  effect  that  the  railroad  of  appellant 
extends  from  St.  Louis,  Missouri,  through  Missouri,  Arkansas  and  the 
Indian  Territory  to  the  north  bank  of  Red  River  at  Arthur  City.  The 
Paris  &  Great  Northern  Railway  Company  is  a  Texas  corporation  and 
owns  the  railroad  from  Red  River  at  Arthur  City  to  Paris,  Texas,  a 
distance  of  about  twenty  miles.  The  Paris  &  Great  Northern  Rail- 
way Company  keeps  its  offices  and  general  officers  at  Paris,  Lamar 
County,  Texas.  Some  of  the  officers  of  appellant  are  also  officers  of 
the  Paris  &  Great  Northern  Railway  Company.  The  Paris  &  Great 
Northern  was  not  built  by  the  Frisco  but  floated  its  own  bonds  and 
built  its  own  road  and  was  built  before  the  Frisco  reached  Red  River. 
S.  J.  Wright,  J.  C.  Gibbons,  J.  F.  McReynolds  and  H.  D.  McDonald, 
all  citizens  of  Paris,  Texas,  together  own  twenty-live  shares  of  the 
capital  stock  of  the  Paris  &  Great  Northern  Railroad ;  the  remainder  of 
said  capital  stock,  4,955  sliares,  is  owned  by  appellant.  Prior  to  1903, 
the  Paris  &  Great  Northern  leased  its  track  to  appellant,  and  said 
track  was  operated  by  appellant.  Since  1902  the  Paris  &  Great  North- 
ern Railway  Company  has  owned,  controlled  and  operated  its.  road 
under  the  directions  of  and  in  accordance  with  a  plan  prescribed  by 
the  Railway  Commission  of  Texas.  The  cars  and  trains  of  appellant 
run  over  the  Paris  &  Great  Northern  Railroad.  This  is  done  upon  a 
contract  and  agreement  between  said  roads,  whereby  the  train  and 
trainmen  operating  such  trains  when  coming  south  and  crossing  Red 
River  become  the  trains  and  servants  of  the  Paris  &  Great  Northern 
Railway  Company  and  remain  such  until,  upon  return  north,  they 
cross  Red  River,  when  they  become  the  trains  and  servants  of  appel- 
lant. The  Paris  &  Great  IS'^orthern  does  not  own  or  operate  any  loco- 
motives or  cars  of  its  own  and  renders  no  personal  property  for  taxa- 
tion. The  trainmen  operating  the  trains  as  aforesaid  are  paid  by  ap- 
pellant, and  appellant  bills  on  the  Paris  &  Great  Northern  for  its  pro- 
portional part  of  the  pay  of  such  trainmen,  and  the  Paris  &  Great 
Northern  pays  it.  The  Paris  &  Great  Northern  pays  rent  on  the 
mileage  basis  for  tlie  trains  which  run  over  its  track.  All  the  other 
employes  of  the  Paris  &  Great  Northern  are  employed  and  paid  by  the 
Paris  &  Great  Northern.     Appellant  employs  the  trainmen.    The  su- 
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perintendent  of  the  Paris  &  Great  Northern  has  the  right  and  the 
power  to  discharge  the  trainmen  while  they  are  in  Texas,  but  it  does 
not  appear  that  he  has  ever  discharged  any  of  such  men.  Cash  re- 
ceived at  the  stations  of  the  Paris  &  Great  Northern  for  passenger 
fares  and  freights  goes  to  the  treasurer  of  the  Paris  &  Great  Northern 
at  Paris,  and  when  the  passage  or  shipment  is  also  over  other  lines  of 
railway  such  cash  is  distributed  amongst  the  several  carriers.  This  is 
done  between  the  Paris  &  Great  Northern  and  appellant  just  in  the 
same  manner  that  it  is  done  between  the  Paris  &  Great  Northern  and 
the  Gulf,  Colorado  &  Sant^  Fe  Railway  and  other  railroads.  Appel- 
lant did  in  1904,  and  has  since  issued  folders  or  advertisements  of  its 
road,  in  which  it  gives  time-tables  and  stations  for  trains  from  St. 
Louis  to  Paris,  Texas,  and  from  St.  Louis  to  other  points,  and  said 
advertisements  are  headed  in  capital  letters,  and  said  road  from  St. 
Ijouis  to  Paris,  Texas,  is  referred  to  as  The  Frisco  System.  In  the 
said  folder  some  of  the  time-tables  are  marked  and  show  that  the  rail- 
road from  Arthur  City  to  Paris  is  the  Paris  &  Great  Northern.  The 
stockholders  of  the  Paris  &  Great  Northern  Railway  elect 'their  own 
officers.  The  general  superintendent,  the  auditor  and  the  treasurer  of 
the  Paris  &  Great  Northern  Railway  Company  are  citizens  of  Paris, 
Lamar  County,  Texas,  and  they  have  no  official  connection  with  appel- 
lant. W.  H.  Such,  at  the  time  the  citation  for  appellant  was  served 
on  him,  resided  in  Monett,  Missouri,  and  was  a  passenger  conductor, 
and  ran  as  such  conductor  from  Monett,  Missouri,  to  Paris,  Texas, 
and  he  was,  when  served  in  Paris,  Texas,  in  the  capacity  of  a  railway 
passenger  conductor,  under  th6  circumstances  and  conditions  with  re- 
spect to  operating  trains  over  appellant's  road  and  the  Paris  &  Great 
Northern  Railroad  above  stated. 

S.  J.  Wright  testified  in  effect  that  he  was  a  stockholder  in  the 
Paris  &  Great  Northern  Railway  Company  and  knew  a  good  deal 
about  who  the  stock  of  said  road  belonged  to.  ^'Did  not  understand 
that  the  St.  Louis  &  San  Francisco  Railroad  and  the  Paris  &  Great 
Northern  Railroad  were  the  same  road  under  the  orders  of  the  Com- 
mission, but  for  all  practical  purposes  it  is  one  road.  I  do  not  think 
we  own  any  trains.  I  believe  we  use  the  Frisco  trains.  We  render 
for  taxation  all  property  belonging  to  the  Paris  &  Great  Northern. 
We  do  not  render  any  rolling  stock  for  taxation.  I  am  not  paid  a 
salary.  My  services  are  gratuitous.  I  think  that  some  of  the  other 
officers  of  the  Paris  &  Great  Northern  are  paid.  We  have  a  full 
quorum  of  officers,  secretary  and  auditor,  and  our  accounts  are  kept 
separate.  The  cars  are  not  changed  at  Red  River,  and  the  same  cars 
run  through  to  Paris,  and  the  same  train  crews.  The  Frisco  and 
Paris  &  Great  Northern  were  constructed  about  the  same  time,  and 
they  are  practically  under  the  same  management.  The  people  who 
constructed  the  Paris  &  Great  Northern  also  constructed  the  Frisco. 
I  believe  that  up  to  five  years  ago  the  Frisco  managed  the  whole  busi- 
ness. The  Paris  &  Great  Northern  has  an  assistant  treasurer  and  a 
president  in  St.  Louis.  I  am  not  sure  whether  we  have  a  local  super- 
intendent here.*'  Under  this  evidence  we  are  of  the  opinion  that  W. 
H.  Such  was  operating  a  train  for  the  appellant  at  the  time  he  was 
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served  with  citation  in  this  ease.  The  two  roads  had  a  working  agree- 
ment which  in  legal  effect  make  them  partners,  and  if  it  was  conc^ed, 
which  we  do  not,  that  W.  H.  Such  was  a  Paris  &  Great  Northern  con- 
ductor at  the  time  of  service,  he  was  such  a  conductor  of  appellant,  on 
which  service  of  citation  could  be  had  as  provided  by  section  2  of  the 
Act  of  ttie  Legislature,  1905,  p.  29. 

In  Buie  v.  Chicago,  E.  I.  &  Pac.  Ey.  Co.,  95  Texas,  51,  Justice 
Brown  says:  "The  authorities  cited  fully  sustain  the  proposition  that 
when  one  corporation  makes  use  of  another  as  its  instrument  through 
which  to  perform  its  business,  the  principal  corporation  is  really  rep- 
resented by  the  agents  of  the  sub-corporation,  and  its  liability  is  just 
the  same  as  if  the  principal  corporation  had  done  the  business  in  its 
own  name.**  The  Paris  &  Great  Northern  was  chartered  and  built  for 
the  purpose  of  inducing  the  appellant  to  go  to  Paris,  and  when  the 
connection  was  made  at  Bed  Eiver  the  Paris  &  Great  Northern  Bail- 
way  Company  turned  the  line  over  to  appellant,  who  operated  it  with- 
out the  Paris  &  Great  Northern  exercising  any  control  until  the  order 
of  the  Commission  required  it  to  be  operated  under  the  plan  above 
stated,  and  since  then  the  appellant  has  practically  controlled  and  op- 
erated it 

After  overruling  the  plea  to  the  jurisdiction  and  the  motions  to 
quash  service  of  citation,  the  court  proceeded  with  a  jury  to  try  the 
case  on  its  merits,  and  rendered  judgment  against  the  appellant  in 
favor  of  W.  J.  Sizemore  for  $1,300,  and  for  the  benefit  of  F.  H.  Si25e- 
more  for  $1,780,  and  against  the  other  plaintiffs  and  in  favor  of  the 
other  two  railway  companies,  defendants,  aind  the  St.  Louis  &  San 
Francisco  alone  appeals. 

The  appellant  complains  of  the  court  in  not  sustaining  its  general 
demurrer  to  plaintiff's  first  amended  petition,  on  which  the  case  was 
tried,  because  it  does  not  name  W.  J.  Sizemore  as  party  plaintiff,  and 
does  not  show  any  relationship  of  the  other  plaintiffs  to  Mrs.  Ella 
Sizemore,  or  what  injury  resulted  to  them  by  reason  of  her  death  that 
would  entitle  them  to  a  recovery.  The  original  petition  named  W.  J. 
Sizemore  as  plaintiff  who  sued  for  himself  as  surviving  husband  of 
Ella  Sizemore,  and  for  the  benefit  of  the  others,  who  were  stated  to  be 
their  children.  The  said  amended  petition  was  styled  '^W.  J.  Size- 
more  et  al.  V.  St.  Louis  &  San  Francisco  Tlailway  Company  et  al..  No. 
6346,'*  and  alleges:  "Now  comes  the  plaintiff  in  the  above-entitled 
cause,  and  by  leave  of  the  court  first  had  and  obtained  files  this  his 
first  amended  original  petition  in  lieu  of  and  as  a  substitute  for  the 
original  petition  filed  on  the  27th  day  of  September,  1906,  and  for 
such  amendment  says:  Ist.  That  plaintiff  who  brings  this  suit  re- 
sides in  Hunt  County,  Texas,  and  all  those  for  whom  and  for  whose 
benefit  this  suit  is  brought  likewise  reside  in  Hunt  County, 
Texas.  The  names  of  the  parties  for  whose  benefit  this  suit 
is  brought  are  as  follows :  J.  H.  Sizemore,  B.  F.  Sizemore,  P.  H.  Size- 
more  and  Mrs.  E.  H.  Riley,  joined  by  her  husband,  J.  T.  Riley."  In 
a  subsequent  parap^raph  of  said  amended  petition  the  further  allega- 
tion is  made:  "Plaintiff  shows  that  his  wife's  name  was  Ella  Size- 
more;  that  they  were  duly  and  legally  married  many  years  prior  to 
the  happening  of  the  injury.     At  the  time  of  her  deatii  she  left  sur- 
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viving  her  plaintiff  herein,  as  her  surviving  husband,  and  each  of  the 
parties  whose  names  appear  in  the  first  part  of  this  petition  and  for 
whose  benefit  tliis  suit  is  brought ;  that  her  father  and  mother  are  long 
since  dead,  and  were  dead  at  the  time  of  the  happening  of  the  injury 
herein  complained  of;  that  the  parties  herein  named  are  the  only  per- 
sons entitled  to  bring  this  suit."  The  name  of  W.  J.  Sizenlore  appears 
in  no  other  way  in  said  amended  petition.  We  think  the  petition 
good  as  against  a  general  demurrer  and,  as  there  was  no  special  demur- 
rer attacking  the  petition  for  the  reasons  named,  the  action  of  the 
court  will  be  sustained. 

The  court  did  not  err  in  overruling  defendant's  special  exception  to 
the  allegation  in  plaintiflf^s  petition,  as  follows:  "Striking  her  (plain- 
tiffs wife)  in  the  region  of  the  liver,  stomach,  breast  and  abdomen,  in- 
juring, bruising  and  lacerating  her  liver,  stomach,  abdomen,  kidneys 
and  spine,  and  otherwise  injuring  her  internally  to  such  an  extent  that 
after  her  arrival  in  Hunt  County  she  died  as  a  result  of  and  a  direct 
cause  of  said  injuries  on  the  20th  day  of  June,  1906,"  because  "too 
general,  and  does  not  show  the  extent  or  character  of  each  of  said  in- 
juries, and  does  not  show  how  she  was  injured  internally."  It  was 
alleged  that  said  injuries  resulted  in  death,  and  we  apprehend  it  would 
be  difficult  to  state  with  accuracy  the  "character,  kind  and  extent"  of 
the  internal  injuries  stated.  The  allegations  were  sufficient  to  apprise 
the  defendant  as  to  the  cause  from  which  death  resulted. 

The  tenth,  eleventh,  twelfth  and  thirteenth  assignments  of  error 
present  the  same  question — that  the  court  erred  in  admitting  the  testi- 
mony of  Mrs.  Beulah  Sizemore  because  the  appellant  was  not  named 
in  the  petition,  and  no  cause  of  action  was  alleged  against  it.  The 
testimony  of  this  witness  was  by  deposition,  and  to  the  bill  of  excep- 
tions the  court  appended  this  qualification:  "The  deposition  had  been 
on  file  since  the  Ist  day  of  February,  1907,  some  two  or  three  terms 
of  the  court  had  elapsed  and  no  written  motion  was  made  to  suppress 
the  depositions,  but  the  objections  were  made  orally  at  the  time  the 
plaintiff's  counsel  were  reading  them  to  the  jury;  that  at  the  time  the 
depositions  were  taken  the  new  law  required  that  each  question  be 
read  and  answered  before  the  succeeding  one  was  read  and  answered; 
besides,  the  objections  were  not  well  taken."  The  reasons  stated  by 
the  court  below  for  overruling  the  objections  to  the  testimony  are 
sound  and  said  assignments  are  not  well  taken. 

Assignments  fourteen,  fifteen  and  seventeen  raise  the  same  question 
as  the  three  preceding  assignments  above  mentioned,  and  the  court 
appended  to  the  three  bills  of  exception  the  same  explanation  with  the 
addition:  "The  same  evidence  had  been  admitted  prior  to  that  time 
without  objection."  There  was  no  error  in  the  admission  of  this  tes- 
timony. When  a  witness  states  the  facts  upon  which  he  bases  his  opin- 
ion, though  a  non-expert,  his  opinion  is  admissible.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Richards,  83  Texas,  203. 

Assignments  eighteen  to  twenty-four,  and  twenty-seven  and  twenty- 
eight  raise  practically  the  same  point,  and  relate  to  the  admission  of 
testimony.  Bills  of  exception  were  properly  reserved.  We  copy  the 
eighteenth  assignment  to  show  the  question  raised,  viz. :  "The  court 
erred  in  permitting  plaintiff's  witness,  Mrs.  Covington,  in  her  direct 
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examination  to  testify  and  state,  over  the  objection  of  this  defendant, 
what  Mrs.  Ella  Sizemore  said  to  the  witness  in  the  spring  of  1906, 
about  what  was  the  matter  with  her  and  about  her  condition.  While 
plaintiff  was  offering  testimony  in  rebuttal,  and  certain  witnesses  for 
the  defendant  had  testified  that  Mrs.  Ella  Sizemore  in  her  lifetime, 
and  [after]  she  had  come  to  Texas,  had  stated  in  tlie  presence  of  said 
witnesses  that  she  had  some  trouble,  which  the  doctor  called  gall 
stones,  in  Georgia  before  she  came  to  Texas;  and  after  some  witnesses 
had  testified  that  plaintiff  himself  and  his  son.  Walker  Sizemore,  had 
stated  in  their  presence  that  Mrs.  Ella  Sizemore  in  Georgia,  before  she 
came  to  Texas,  had  had  some  liver  trouble,  plaintiff  offered  to  prove  by 
Mrs.  Covington  what  Mrs.  Ella  Sizemore  in  the  spring  of  1906  said 
to  said  witness  about  her  health  and  physical  condition.  This  defend- 
ant objected  to  the  said  testimony  biecause  it  was  hearsay  and  self- 
serving.  The  court  overruled  the  objections  and  permitted  the  witness 
to  testify  and  say,  and  she  did  testify  and  say  that  Mrs.  Ella  Size- 
more,  the  deceased,  about  the  21st  day  of  May,  1906,  told  witness  that 
she,  the  said  Mrs.  Ella  Sizemore,  was  a  well  and  healthy  woman  when 
she  came  to  Texas.  This  defendant  excepted  and  reserved  its  bill.  The 
court  appended  to  each  of  said  bills  the  following  explanation:  "The 
defendant's  theory  of  defense  as  made  by  the  pleadings  and  evidence 
up  to  the  time  the  witness  was  called  upon  to  testify,  was  that  Mrs. 
Sizemore  was  not  injured  at  Memphis  as  claimed  in  the  petition,  but 
the  disease  of  which  she  died  was  cancer,  and  that  the  cancer  was 
caused  from  gall  stones,  and  that  she  had  gall  stones  before  she  came 
to  Texas,  and  that  plaintiff,  W.  J.  Sizemore,  had  originated  the  idea 
of  her  being  hurt  on  the  train  as  an  after-thought  after  her  death  in 
order  to  raise  money  to  pay  his  debts.  On  cross-examination  of  Beu- 
lah  Sizemore,  J.  H.  Sizemore,  Mr.  and  Mrs.  B.  F.  Sizemore,  the  de- 
fendant attempted  to  prove  by  them  that  she  was  in  bad  health  in 
Georgia — had  gall  stones,  etc. — and  sought  to  show  by  them  that  she 
was  not  injured  in  Memphis.  Likewise,  on  cross-examination  of  W.  J. 
Sizemore,  attempted  to  make  the  same  proof.  On  cross-examination 
of  Dr.  Wheeler,  the  defendant  proved  by  him  that  during  the  several 
times  he  visited  Mrs.  Sizemore,  which  was  a  short  time  after  she  came 
to  Texas,  Mr.  Sizemore  and  his  daughter  were  present.  That  he  was 
not  at  any  time  told  or  never  heard  of  any  injury  to  Mrs.  Sizemore. 
He  said :  *I  never  heard  of  an  injury  until  after  I  heard  it  from  Mr. 
Sizemore  after  Mrs.  Sizemore's  death,  and  did  not  suspect  any  injury.' 
On  cross-examination  of  Dr.  Peak,  defendant  proved  by  him  that  when 
he  examined  Mrs.  Sizemore  he  did  not  remember  that  she  gave  him 
any  history  of  any  injury;  that  if  she  had  given  him  any  such  history 
of  an  injury  he  believed  that  he  would  have  remembered  it.  Neither 
Mrs.  Sizemore,  Mr.  Sizemore  nor  any  of  the  family  made  any  such  re- 
port to  him,  and  he  never  learned  of  it  until  after  suit  was  brought. 
The  defendant  proved  by  Mrs.  Flowers  that  she  was  an  intimate  ac- 
quaintance of  Mrs.  Sizemore  and  visited  her  three  or  four  times  a 
week  during  her  sickness.  She  testified  that  Mrs.  Sizemore  told  her 
that  she  did  not  know  for  sure  what  was  the  matter;  that  she  thought 
her  liver  was  out  of  fix,  thought  that  it  was  caused  from  gall  stones; 
had  spells  in  Georgia  and  nearly  died,  and  would  have  to  have  a  doc- 
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tor,  and  in  three  or  four  days  would  get  over  it;  that  the  doctor  told 
her  it  was  gall  stones  passing  that  would  cause  her  to  have  the  spells. 
She  said:  *She  told  me  after  she  came  to  Texas;  said  after  she  came 
to  Texas  she  just  got  sick  and  seemed  to  get  bilious  and  had  one  of 
these  spells.  Said  she  believed  it  was  a  gall  stone  so  large  it  would  not 
pass.  I  asked  her  if  she  didn't  reckon  she  got  hurt  and  strained  her- 
self, and  she  said  no,  she  never  had.  I  named  this  to  her  more  than 
once,  and  the  last  time  she  said:  "No,  I  never  got  hurt.  I  know  it 
is  that  same  old  disease  I  had  back  yonder.^'*  She  also  testified  the 
first  time  she  ever  heard  of  Mrs.  Sizeraore  getting  injured  on  a  train 
when  she  was  coming  to  Texas  was  when  somebody  told  her  Mr.  Size- 
more  had  sued  for  the  death  of  his  wife.  She  said  that  Mrs.  Sizemore 
talked  with  her  about  her  trip  to  Texas,  and  she  never  said  a  word 
about  receiving  an  injury  while  on  the  trip  to  Texas,  and  while  the 
train  was  at  Memphis;  and  the  testimony  of  the  witness  was  admitted 
in  rebuttal  to  the  testimony  of  the  defendant,  because  the  same  char- 
acter of  testimony  had  been  admitted  without  objection  at  the  instance 
of  the  defendant.^'  This  testimony  being  in  rebuttal  of  evidence  of- 
fered by  defendant,  it  was  properly  admitted  for  that  purpose.  (Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Hawk,  30  Texas  Civ.  App^  142.) 

There  was  no  error  in  overruling  the  objections  to  the  evidence  com- 
plained of  in  assignments  twenty-five  and  twenty-six,  as  the  evidence 
was  in  rebuttal  and  admitted  to  impeach  the  testimony  of  appellant's 
witness. 

Assignment  twenty-nine  complains  of  the  charge  of  the  court  and 
submits  the  following  proposition,  to  wit:  "This  charge  is  error  be- 
cause it  submits  to  the  jury  a  material  question,  viz. :  Whether  at  the 
time  Mrs.Ella  Sizemore  was  injured  the  train  on  which  she  was  rid- 
ing had  stopped  at  the  passenger  station,  without  evidence  warranting 
such  submission,  and  when  all  the  evidence  showed  that  the  train  at 
the  time  Mrs.  Sizemore  was  injured  had  not  reached  the  station  at 
Memphis,  Tennessee.  The  court  charged  the  jury  as  set  out  in  the 
above  assignment."  There  was  testimony  showing  that  before  the  train 
stopped  the  conductor  passed  through  the  train  and  said:  "Memphis 
the  next  stop,''  or  "All  oflf  for  Memphis,  Tennessee,"  and  when  the  train 
stopped  about  all  of  the  passengers  got  up  and  started  out  of  the  train. 
Mrs.  Ella  Sizemore  was  moving  slowly  along  the  aisle  when  the  train 
moved  foi'ward  very  suddenly  and  then  backward  very  suddenly,  when 
she  and  other  passengers  were  thrown  and  Mrs.  Sizemore  was  injured. 

The  appellant  also  submits  the  following  proposition  under  said 
assignment  No.  29,  to  wit:  "It  was  error  for  the  court  to  submit  to 
the  jury  the  question  as  to  whether  the  laws  of  Tennessee  relating  to 
injuries  resulting  in  death  are  similar  to  the  laws  of  the  State  of 
Texas,  because  all  the  evidence  introduced  upon  that  question  shows 
that  the  laws  of  the  State  of  Tennessee  are  very  unlike  the  laws  of  the 
Stete  of  Texas." 

•  Neither  of  the  foregoing  propositions  fihow  reversible  error.  The 
Icftvs  of  Tennessee  relating  to  this  class  of  cases  are  not  so  dissimilar 
to  the  laws  of  this  State  as  will  prevent  the  courts  of  this  State  tak- 
ing jurisdiction  of  this  action  and  adjudicating  the  rights  of  the  par- 
ties.    Causes  of  action  arising  under  the  statute  of  one  State  may  be 
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enforced  in  the  courts  of  another  where  the  laws  of  both  States  are 
substantially  the  same.  (5  Am.  &  Eng.  Ency.  Law,  p.  127  (1st  ed.) ; 
Dennick  v.  Central  Ey.  Co.,  103  U.  S.,  11;  Louisville  &  N.  Ry.  Co.  v. 
Shiveirs  Adm'r,  18  S.  W.,  944.)  The  laws  of- Tennessee  as  well  as 
Texas  entitle  a  husband  and  children  to  recover  damages  for  injuries 
resulting  in  the  death  of  the  wife  and  mother.  (Chattanooga  Electric 
Ey.  Co.  v.  Johnson,  37  S.  W.,  558.)  The  evidence  as  to  both  the  laws 
of  Tennessee  and  the  stopping  of  the  train  at  Memphis,  Tennessee, 
warranted  the  giving  of  the  charge  complained  of. 

The  appellant  complains  of  the  refusal  to  give  a  special  charge  to 
the  effect  that  plaintiff's  cause  of  action  was  barred  by  the  statute  of 
limitation  of  the  State  of  Tennessee.  The  evidence  shows  that  plain- 
tiff's wife  was  injured  while  traveling  on  appellant's  road  in  Tennessee 
in  October,  1904,  and  this  action  was  filed  in  September,  1906,  less 
than  two  years  after  the  injury.  The  question  for  decision  is,  wliether 
the  law  as  to  limitation  of  Tennessee  or  Texas  applies  to  this  case. 
"It  is  a  well-settled  rule  that  the  remedies  as  distinguished  from  the 
rights  of  the  parties  are  determined  by  the  law  of  the  forum,  and  that 
the  statutes  of  limitation  are  a  part  of  the  remedy,  and  not  of  the  law 
affecting  the  rights."  (Ross  v.  Kansas  City  So.  Ry.  Co.,  34  Texas  Civ. 
App.,  586;  Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore, 
99  Fed.,  636;  Gautier  v.  Franklin,  1  Texas,  731.)  There  is  an  ex- 
ception to  this  rule:  It  "exists  where  a  statutory  liability  is  sought  to 
be  enforced,  and  the  statutes  prescribe  the  time  within  which  the  suit 
must  be  brought  and  extinguishes  the  cause  of  action  or  right  of  re- 
covery after  such  time."  (Ross  v.  Railway  Company,  supra,  and  au- 
thorities there  cited.)  The  exception  does  not  exist  in  this. case.  The 
statute  of  Tennessee  that  gives  a  right  of  recovery  for  death  occa- 
sioned by  the  wrongful  act  of  another  does  not  extinguish  the  right  of 
recovery  if  suit  is  not  commenced  within  a  prescribed  time,  but  the 
general  rule  of  limitation,  which  is  a  remedy,  applies,  and  the  rights 
thereunder  are  -governed  by  the  law  of  the  forum.  Therefore  the  law 
of  this  State,  which  is  two  years,  applies,  and  this  action  was  not 
barred.  Since  the  time  of  the  accident  until  her  death  Mrs.  Ella 
Sizemore  was  a  resident  of  Texas  and  the  appellant  was  an  incorpora- 
tion under  the  laws  of  Missouri,  and  operating  trains  in  both  Ten- 
nessee and  Texas. 

Appellant  complains  of  the  refusal  to  give  the  following  special 
charge,  viz. :  "J.  H.  Sizemore,  B.  F.  Sizemore,  G.  W.  Sizemore,  F.  H. 
Sizemore,  Mrs.  Ella  Riley  and  her  husband,  J.  T.  Riley,  are  not,  un- 
der the  pleadings  and  evidence  in  this  case,  entitled  to  damages 
against  this  defendant,  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany, and  W.  J.  Sizemore  is  not  entitled  to  recover  anytliing  for  the 
use  and  benefit  of  the  said  persons  or  any  of  them.  ITierefore  you  are 
instructed  to  return  a  verdict  in  favor  of  this  defendant  as  to  the  said 
B.  F.  Sizemore,  J.  H.  Sizemore,  G.  W.  Sizemore,  F.  H.  Sizemore  and 
Mrs.  Ella  Riley  and  her  husband,  J.  T.  Riley."  F.  H.  Sizemore  was 
the  only  one  of  the  parties  named  in  said  special  charge  in  whose 
favor  a  recovery  was  had.  F.  H.  Sizemore  is  named  in  the  petition, 
but  it  is  not  shoA^Ti  what  interest,  if  any,  he  had  in  Mrs.  Ella  Size- 
more,  or  how  he  was  injured  by  her  death.     It  was  shown  that  W,  J. 
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Sizemore  and  Ella  Sizemore  had  a  son^  Foy  Sizemore,  and  if  we 
could  presume  that  Foy  and  F.  H.  are  the  same  person,  yet  there  is 
no  proof  that  Foy  was  a  minor  and  entitled  to  recover,  unless  it  could 
be  inferred  from  the  testimony  of  W.  J.  Sizemore  that  when  they 
started  to  Texas  he  bought  a  half  ticket  for  "my  little  boy/'  This  in- 
ference we  are  not  authorized  to  make  in  order  to  support  the  judg- 
ment. We  therefore  conclude  that  the  evidence  on  this  point  is  not 
sufficient'  to  show  such  an  interest  as  will  support  the  judgment  in 
favor  of  F.  H.  Sizemore,  and  for  this  reason  the  judgment  will  be  re- 
versed.    (St.  Louis,  A.  &  T.  Ry.  Co.  v.  Johnston,  78  Texas,  636.) 

There  are  some  other  assignments  not  mentioned  .herein,  but  they 
are  not  of  such  controlling  importance  as  to  require  discussion.  For 
the  reason  mentioned  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  Brantley  Williamson  v.  Anna  E.  Williamson  et  al. 

Decided  January  30,  1909. 

1. — ^Pleading — ^TreipaBi  to. try  Title — ^Petition. 

A  petition,  in  an  action  of  trespaas  to  try  title,  alleging  that  the  plaintiff 
was  the  owner  in  fee  simple  of  the  premises  described,  and  that  the  defendant 
was  setting  up  some  pretended  claim  thereto  which  cast  a  cloud  on  plaintiff's 
title,  and  endorsed  "This  action  is  brought  as  well  to  try  title  as  for  damages," 
considered  in  connection  with  an  allegation  in  defendant's  answer  that  he  had 
an  actual  interest  in  the  premises  sued  for,  sufficiently  stated  the  nature  of 
plaintiff's  cause  of  action  as  against  a  general  demurrer  acted  on  after  the 
answer  was  filed. 

S. — ^Umitation — ^Five  Tears'  Statvte. 

Where  the  surviving  wife  purchased  the  land  in  suit,  giving  the  community 
homestead  in  part  payment  therefor,  and  after  such  purchase  conveyed  a  cer- 
tain lot  to  the  son,  the  deed  reciting  that  it  was  an  advance,  but  afterwards, 
contending  that  her  conveyance  was  in  fact  made  as  an  extinguishment  of  the 
son's  interest  in  the  land  in  suit,  she  expressly  repudiated  his  claim  to  any 
interest  therein  and  remained  in  possession  under  her  recorded  deed,  occupying 
it  as  her  homestead,  and  claiming  it  as  her  own  and  paying  all  taxes  for  five 
years  after  such  repudiation,  the  claim  of  the  son  was  barred  under  the  statute 
of  limitation  of  five  years. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

0.  W.  Allison,  for  appellant. 

John  8.  Prince,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^This  is  an  action  of  trespass 
to  try  title  instituted  August  21,  1907,  by  Anna  E.  Williamson,  D. 
J.  and  Alice  Payne,  against  John  Brantley  Williamson,  appellant. 
On  February  4,  1908,  plaintiffs  filed  their  third  amended  original 
petition,  in  which  it  was  alleged  that  Anna  E.  Williamson  was  the 
owner  of  lots  4  and  8,  and  D.  J.  and  Alice  Payne  were  the  owners  of 
lots  3  and  7  in  block  21,  of  the  town  of  Athens,  and  that  defendant 
18  setting  up  some  pretended  claim  thereto.     Plaintife  further  allege 
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title  to  the  said  lots  under  the  three  and  five  years  statutes  of  limita- 
tion. They  prayed  for  a  cancellation  of  the  cloud  upon  their  title, 
for  costs  and  general*  relief.  The  defendant  answered  by  a  general 
demurrer,  general  denial,  and  that  he  had  an  actual  interest  in  the 
lots  in  controversy.  A  trial  was  had  before  the  court  without  a  jury, 
and  judgment  rendered  removing  the  cloud  from  the  title  and  for 
costs  of  suit.  Defendant  excepted  to  the  judgment  and  perfected  an 
appeal. 

Appellant  assigns  as  error  the  action  of  the  court  in  overruling 
this  defendant's  general  demurrer  to  plaintiffs'  third  amended  peti- 
tion upon  which  the  cause  was  tried.  It  is  contended  that  tlie  alle- 
gation, that  the  defendant  is  setting  up  some  pretended  claim  to  the 
property  sued  for,  thereby  casting  a  cloud  on  plaintiffs'  title,  does  not 
sufficiently  state  the  nature  of  plaintiffs'  cause  of  action.  The  petition 
alleged  that  plaintiffs  were  the  owners  in  fee  simple  of  certain  prem- 
ises, describing  the  same,  and  that  the  defendant  is  setting  up  some 
pretended  claim  thereto.  The  petition  was  endorsed,  "This  action  is 
brought  as  welt  to  try  title  as  for  damages."  The  defendant  answered 
that  he  has  an  actual  interest  in  the  premises  sued  fpr.  The  answer 
•  was  filed  before  the  exception,  which  was  only  a  general  demurrer, 
was  acted  upon.  The  averments  in  the  petition  when  considered  in 
connection  with  the  answer  were  sufficient  and  the  court  did  not  err 
in  overruling  defendant's  demurrer.  (Rains  v.  Wheeler,  76  Texas, 
390;  Day  Land  &  C.  Co.  v.  State,  68  Texas,  526.) 

Upon  the  trial  the  court  filed  conclusions  of  fact  wherein  he  found, 
among  other  matters,  that  John  T.  and  plaintiff,  Anna  E.  William- 
son, were  husband  and  wife;  that  they  had  four  children,  to  wit: 
John  Brantley  Williamson,  the  defendant  in  this  suit,  Alice  Payne, 
the  wife  of  D.  J.  Pa3me,  both  being  parties  in  this  suit,  Jessie 
Myrick,  the  wife  of  E.  M.  Myrick,  who  intervened  in  this  suit  and 
files  a  disclaimer,  Mary  Williamson,  who  resides  with  her  mother  on 
the  property  in  controversy;  said  Mary  Williamson  also  intervened 
and  filed  a  disclaimer.  That  the  said  John  T.  Williamson  and  Anna 
E.  Williamson  owned  one  lot  of  land  in  the  town  of  Athens,  which 
was  their  community  real  estate  and  was  the  homestead  at  the  death 
of  John  T.  Williamson,  who  died  November  9,  1886.  On  the  24th 
day  of  November,  1897,  Mrs.  Anna  E.  Williamson  purchased  the  four 
lots  involved  in  this  suit,  the  consideration  for  same  being  One  Thou- 
sand Dollars;  said  community  lot  was  put  in  at  Five  Hundred  Dol- 
lars. The  defendant,  J.  B.  Williamson,  and  his  sister,  Mrs.  Payne, 
joined  Mrs.  Anna  E.  Williamson  in  the  deed  to  the  purchasers;  tlie 
balance  of  the  One  Thousand  Dollars  was  paid  by  Mrs.  Anna  E.  Wil- 
liamson. The  court  also  made  findings  as  follows:  "I  find  tliat 
plaintiff,  Anna  E.  Williamson,  conveyed  lots  three  and  seven  (in  con- 
troversy) to  plaintiffs,  D.  J.  and  Alice  Payne,  on  February  12,  1903, 
for  Four  Hundred  Dollars,  Three  Hundred  Dollars  of  which  was  an 
advancement  to  Alice  Payne  and  One  Hundred  Dollars  cash,  and  that 
said  conveyance  was  duly  registered  in  the  deed  records  of  Henderson 
County,  Texas,  on  the  day  of  its  execution,  and  that  D.  J.  and  Alice 
Pa^Tie  have  occupied  same  and  had  continuous,  peaceable  and  ad- 
verse possession  of  same,  using  and  enjoying  the  same  ever  since; 
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and  that  they  have  paid  the  taxes  thereon  for  the  years  1903,  1904, 
1905,  1906  and  1907,  as  it  accrued,  that  is,  that  each  yearns  taxes 
were  paid  before  same  became  delinquent.  And  that  defendant  had 
notice  of  such  adverse  claim  at  all  times.  I  find  that  the  deed  to 
Anna  E.  Williamson  to  the  four  lots  in  controversy  was  duly  regis- 
tered on  December  11,  1899,  and  that  she  has  paid  all  taxes  due  on 
all  four  lots  for  the  years  1898,  1899,  1900,  1901,  1902  and  1903, 
and  all  taxes  on  lots  four  and  eight  for  the  years  1904,  1905,  1906 
and  1907,  paying  all  of  the  taxes  for  each  and  every  year  as  same 
became  due.  I  find  that  she  has  had  peaceable  and  adverse  posses- 
sion of  all  four  lots  from  the  date  of  the  deed  to  her  until  the  date 
of  her  deed  to  D.  J.  and  Alice  Payne,  and  since  then  to  the  remain- 
ing two  lots,  four  and  eight,  and  now  occupies  same  as  her  home, 
and  has  resided  thereon  ever  since  the  deed  was  made  to  her.  I  fur- 
ther find  that  she  has  expressly  repudiated  the  claim  of  the  de^^end- 
ant  to  any  interest  in  the  four  lots  as  early  as  May,  1902,  and  that 
her  claim  to  all  of  said  land  from  then  until  February  2,  1903,  when 
she  deeded  to  D.  J.  and  Alice  Payne  two  of  the  lots,  was  known  by 
the  defendant  to  be  adverse  and  hostile  to  his  claim,  and  that  de- 
fendant has  at  all  times  since  May,  1902,  had  knowledge  that  plain- 
tiffs' claims  were  adverse  to  him.  That  he  was  expressly  and  per- 
sonally notified  of  such  adverse  claim,  as  stated  above,  by  Anna  E. 
Williamson,  and  that  such  notice  was  more  tlian  five  years  before  the 
filing  of  this  suit.'' 

The  court  below  held  that  the  defendant's  claim  to  the  property 
was  barred  by  the  five  years  statute  of  limitation.  The  correctness  of 
this  holding  is  challenged  by  the  appellant.  Appellant  argues  that 
when  Mrs.  Anna  E.  Williamson  purchased  the  four  lots  in  controversy, 
giving  the  old  homestead  in  part  payment  therefor,  each  of  the  heirs 
acquired  an  interest  therein  in  the  same  proportion  to  his  interest  in 
such  old  homestead.  If  this  contention  were  conceded,  still,  under 
the  court's  findings  of  fact,  the  proper  judgment  was  rendered  in  the 
case.  After  the  lots  in  controversy  were  acquired  by  Anna  E.  Wil- 
liamson she  conveyed  to  appellant  a  one-acre  lot  in  the  suburbs  of 
the  town  of  Athens  for  the  consideration  of  two  hundred  dollars.  The 
deed  contained  a  recital  as  follows:  "The  above  recited  consideration 
of  two  hundred  dollars  is  expressly  understood  to  be  an  advance 
by  me  made  to  my  son,  John  Brantley  Williamson,  as  a  part  of  my 
estate  which  he  is  to  inherit,  so  that  when  my  estate  shall  be  divided 
between  my  several  children  each  one  of  my  other  children  is  to 
receive  an  advance  of  two  hundred  dollars  before  he  is  entitled  to 
an  equal  division  with  them."  Anna  E.  Williamson  insisted  that  this 
conveyance  was  in  fact  made  as  an  extinguishment  of  appellant's 
interest  in  the  four  lots  in  controversy.  This  appellant  denied.  There- 
after and  in  May,  1902,  Mrs.  Anna  E.  Williamson  expressly  repudi- 
ated the  claim  of  appellant  to  any  interest  in  these  four  lots.  He 
was  expressly  and  personally  notified  by  her  of  such  repudiation,  and 
from  that  time  her  possession  and  occupancy  became  adverse.  But 
it  is  insisted  that  the  property  was  paid  for  in  part  by  an  exchange 
of  the  old  homestead  which  was  community  property  and  said  prop- 
erty in  controversy  having  since  continuously  been  the  homestead  of 
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Mrs.  Williamson,  the  five  years  statute  of  limitation  did  not  run 
against  appellant's  claim.  This  contention  is  not  sustained.  The 
fact  that  Mrs.  Williamson  was  occupying  the  property  as  her  home- 
stead did  not  excuse  appellant  for  his  failure  to  bring  suit  and  have 
his  title  established.  (Mayes  v.  Manning,  73  Texas,  44.)  Mrs.  Wil- 
liamson had  personally  notified  appellant  that  she  repudiated  his  claim 
to  an  interest  in  the  lots,  and  thereafter  remained  in  possession,  claim- 
ing the  property  as  her  own,  paying  all  taxes  thereon  until  February 
12,  1903,  at  which  time  she  conveyed  lots  3  and  7  to  D.  J.  and 
Alice  Payne.  She  continued  in  possession  of  lots  4  and  5,  claiming 
title  to  the  same  and  paying  all  taxes  thereon  until  the  filing  of  this 
suit,  which  was  more  than  five  years  since  she  notified  appellant  of 
the  repudiation  of  any  claim  by  him  to  the  property.  D.  J.  and 
Alice  Payne  took  possession  of  lots  3  and  7  as  soon  as  they  purchased 
the  same  and  have  paid  all  taxes  thereon  and  claimed  title  to  the 
same  to  the  time  of  filing  of  this  suit  The  deed  to  Mrs.  Williamson 
for  the  four  lots,  as  well  as  the  deed  from  her  to  the  PajTies,  was 
duly  filed  for  record  and  registered. 

We  conclude  that  the  holding  of  the  trial  court  that  appellant's 
claim  to  the  property  in  controversy  was  barred  by  the  five  years  stat- 
ute of  limitation  is  correct.    The  judgment  is  a£Srmed. 

Affirttied. 

Writ  of  error  refused. 


T.  P.  Frazier  v.  J.  H.  Lambert. 

Decided  January  30,  1909. 

1.— Contract — ^Xarried  Woman— Damages. 

In  a  suit  by  the  husband  to  recover  damages  for  the  breach  of  a  contract 
for  the  sale  of  land,  the  fact  that  the  contract  was  made  and  entered  into 
with  a  married  woman,  the  wife  of  plaintiff,  was  no  defense.  The  defendant 
could  not  avoid  the  contract  for  that  reason. 

2. — Sale  of  Land — Description  of  Land. 

Where  a  contract  for  the  sale  of  land  was  dated  at  Dallas,  Texas,  and  the 
land  was  described  as  "lot  twenty-seven,  block  3/929  and  better  known  as  num- 
ber 126,  McKinnon  Street,"  it  was  sufficient  to  identify  the  lot. 

8. — ^Briefs — ^Assignment  of  Error — ^Ezclnsion  of  Evidence. 

Where  several  assignments  of  error  were  grouped,  and  each  complained  of 
the  admission  of  different  testimony  in  evidence,  and  the  statement  thereunder 
referred  to  the  bills  of  exception  but  stated  no  fact  to  show  in  what  the  error 
consisted,  and  only  one  of  the  bills  stated  the  objection  to  the  evidence,  the 
assignments  could  not  be  considered. 

Appeal  from  the  County  Court  of  Dallas  County.    Tried  below  be- 
fore Hon.  W.  M.  Holland. 

Richardson  &  Seay,  for  appellant. 

F.  W.  Bartlett,  for  appellee.    < 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  J.  H.  Lam- 
bert to  recover  of  T.  F.   Frazier  damages  accruing  to  him  for  the 
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breach  of  a  contract  for  the  sale  of  a  lot  in  the  city  of  Dallas.  The 
defense  was  that  the  contract  was  void,  being  made  with  a  married 
woman^  the  wife  of  said  Lambert;  that  said  contract  was  signed  by 
the  defendant  on  the  condition  that  Lambert  should  sign  the  same^ 
which  he  failed  to  do  until  after  the  contract  had  been  disavowed  by 
the  defendant,  and  that  the  lot  was  not  suflBciently  described  in  that, 
it  did  not  specify  the  county  and  State  in  which  the  land  was  situ- 
ated. A  trial  resulted  in  a*  verdict  and  judgment  in  favor  of  plain- 
tiff for  $75. 

We  think  none  of  the  defenses  set  up  are  tenable  under  the  evi- 
dence. It  is  true  that  the  contract  was  entered  into  with  a  married 
woman,  but  the  defendant  ean  not  avoid  it  for  that  reason.  Pitts  v. 
Elsler,  87  Texas,  347.  The  evidence  fails  to  support  appellant's  con- 
tention that  he  had  disavowed  the  contract  before  it  was  signed  by 
Lambert,  even  if  it  should  be  held  it  was  necessary  that  he  sheuld 
sign  it  to  bind  Frazier  for  a  breach  of  same. 

There  is  no  such  want  of  description  of  the  lot  as  to  make  the 
contract  nonenforceable.  The  contract  was  dated  "Dallas,  Texas,^' 
and  the  land  described  as  follows:  "Lot  twenty-seven,  block  3/929, 
and  better  known  as  No.  126  McKinnon  Street.'*  This  description 
was  sufficient  to  identify  the  lot  and  there  was  evidence,  uncontra- 
dicted, fully  identifying  the  lot  mentioned  in  the  contract.  (Watson 
V.  Baker,  71  Texas,  748;  Pulton  v.  Robinson,  55  Texas,  401;  Mor- 
rison V.  Dailey,  6  S.  W.,  426.) 

The  eleventh,  fourteenth  and  fifteenth  assignments  of  error  are 
grouped  and  asked  to  be  considered  together.  They  complain  of  the 
exclusion  of  evidence.  The  sole  proposition  thereunder  is:  "Material 
and  relevant  testimony  should  have  been  admitted.''  The  statement 
thereunder  cites  the  bills  of  exceptions,  giving  numbers  and  pages,  and 
which  bills  only  state  that  the  testimony  was  offered  and  excluded. 
It  does  not  state  any  fact  to  show  in  what  the  error  consisted  in  the 
exclusion.  Only  one  of  the  bills  states  the  objection  to  the  evidence 
on  which  it  was  excluded.  Each  assignment  complains  of  the  ad- 
mission of  different  testimony,  and  we  think  the  assignments  are 
not  presented  as  required  by  the  rules,  and  the  same  will  not  be  con- 
sidered. (Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Smith,  24  Texas  Civ. 
\pp.,  127;  Cage  v.  Tucker,  25  Texas  Civ.  App.,  48.)  The  evidence 
^orts  the  judgment  and  it  is  afiOrmed. 

Affirmed. 


^TNSON  ET  AL.  V.   LiZZIE  MoCaET  ET  AL. 

'^  January  30,  1909. 

*% — ^Administration. 

'^sr  administered  in  the  County  Courts 

'^^/%^;f  ^  —Practice. 

Stltutldft,    ?9  ^  '  qllencres  the  jurisdiction 

chap.   25,   arts.  "/«.*.  Vfore  final  judgment. 
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3. — Jurisdiction    of   District   Court— Estates    of   Decedents — Administratioiii — 

Pleading. 

Where,  in  a  suit  in  the  District  Court  to  have  the  plaintiffs  adjudged 
to  be  the  heirs  of  a  decedent  and  the  property  distributed,  the  petition  showed 
that  administration  on  the  estate  of  such  decedent  was  then  pending  in  the 
County  Court,  and  that  while  the  administration  had  not  been  in  fact  closed 
the  administrator  had  settled  all  claims  asainst  the  estate  and  had  filed  an 
application  for  partition  and  distribution  oi  the  estate  and  a  request  that  the 
administration  be  closed,  an  exception  on  the  ground  of  want  of  jurisdiction 
was  properly  sustained. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Thos.  P.  Nash. 

Robert  B.  Seay  and  James  Oilford  Browning,  for  appellants. — An 
exception  or  plea  to  the  jurisdiction  of  a  court  should  be  called  to 
the  court's  attention  at  the  first  term  after  which  it  is  filed  for  action 
upon  by -the  court,  and  a  failure  to  do  so  is  a  waiver.  A  plea  fn 
abatement  or  dilatory  plea  in  the  form  of  an  exception  to  the  juris- 
diction of  the  court  must  be  presented  to  the  court  by  the  party  rely- 
ing thereon  at  the  term  succeeding  its  filing  for  consideration  Ijefore 
pleadings  to  the  merits  or  a  waiver  thereof  will  be  presumed.  Al- 
idridge  v.  Webb,  46  S.  W.,  224. 

The  District  Court  has  original  jurisdiction  to  determine  who  are 
the  rightful  heirs  to  and  owners  of  any  and  all  real  and  personal 
property,  where  the  amount  is  more  than  five  hundred  dollars,  if  per- 
sonal, and  of  any  value  if  real  property.  If  an  administration  is 
practically  closed  and  nothing  remains  to  be  done  except  to  turn  the 
estate  over  to  the  parties  legally  entitled  thereto,  and  if  there  are 
several  sets  of  parties  claiming  the  estate,  then  the  District  Court 
has  original  jurisdiction  to  try  the  contested  rights  of  the  parties  and 
to  decide  to  whom  the  property  belongs  and  to  whom  it  descended. 

Wendel  Spence,  M,  M.  Parks  and  Coke  &  Coke,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  filed  June  10, 
1907,  by  James  H.  Wilkinson  et  al.,  as  plaintiffs,  against  J.  C.  Mc- 
Cart,  administrator  of  the  estate  of  James  (commonly  known  as  and 
hereafter  called  Pat)   Wilkinson,  deceased,  and  others,  as  defendants. 

It  was  alleged  by  plaintiffs  that  said  Pat  Wilkinson  died  in  Dallas, 
Dallas  County,  Texas,  July  10,  1905,  intestate,  unmarried  and  with- 
out lawful  issue,  leaving  a  large  estate.  That  said  decedent  had  a 
brother  named  Frank  Wilkinson,  and  that  the  descendants  of  the 
said  Frank  Wilkinson  were  tlie  heirs,  and  all  the  heirs,  of  said  Pat 
Wilkinson,  deceased,  and  as  such,  inherited  his  estate.  That  convey- 
ances had  been  made  by  some  of  said  heirs,  descendants  of  said  Frank 
Wilkinson,  as  aforesaid,  of  interests  in  said  estate,  and  that  plaintiffs 
and  defendants  W.  D.  Marchbanks  and  Mat  Evans  were  then  the 
owners  of  said  estate.  The  purpose  of  said  suit  was  to  have  the  de- 
scendants of  Frank  Wilkinson  adjudged  to  be  the  heirs  of  Pat  Wil- 
kinson, and  the  plaintiffs,  together  with  the  said  defendants^/^^^^am- 
banks  and  Evans,  the  owners  of  the  property  so  inheri^'^fm  for  the 
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descendants  of  said  Frank  Wilkinson,  and  the  property  partitioned. 
It  was  further  alleged  by  plaintiffs,  in  substance,  that  defendant,  J. 
C.  McCart,  duly  qualified  as  permanent  administrator  of  the  estate  of 
said  Pat  Wilkinson,  in  the  County  Court  of  Dallas  County,  Texas, 
and  as  such  administrator  had  possession  of  the  same.  That  said 
McCart  had  duly  administered  said  estate  in  probate  proceedings  in 
cause  No.  3816  on  the  probate  docket  of  the  County  Court  of  Dallas 
County,  Texas,  and  while  it  appeared  from  said  proceedings  that 
said  administration  had  not  been  in  fact  closed,  nevertheless  the  said 
McCart,  administrator,  had  settled  all  the  outstanding  claims  and 
debts  against  the  estate  and  had  duly  filed  application  in  the  Pro- 
bate Court  for  partition  and  distribution  of  said  estate  and  duly  -re- 
quested that  the  administration  be  closed,  and  the  plaintiffs  further 
alleged  that  there  was  no  longer  a  necessity  of  administration  on  the 
estate  of  said  Wilkinson,  and  the  property  remaining  thereof  was  in 
a  condition  and  ready  to  be  delivered  to  the  parties  legally  entitled 
to  the  same.  The  other  allegations  of  said  petition  present  no  ques- 
tion for  our  consideration. 

The  defendants,  other  than  said  Marchbanks  and  Evans,  interposed, 
among  other  things,  to  plaintiffs*  petition,  the  following  special  ex- 
ception: "And  these  defendants  specially  except  to  plaintiffs'  said 
pleadings  because  same  shows  upon  its  face  that  this  court  has  no 
jurisdiction  of  this  suit,  in  this,  that  plaintiflb,  by  their  own  petition, 
show  that  the  estate  of  Pat  Wilkinson,  deceased,  is  in  process  of  ad- 
ministration in  the  County  Court  of  Dallas  County,  Texas,  sitting  in 
matters  probate,  the  same  being  a  court  of  competent  jurisdiction, 
that  the  administrator  has  filed  his  final  account  in  said  court,  and 
that  all  that  remains  to  be  done  in  the  said  administration  in  the 
Probate  Court  is  to  settle  the  administrator's  accounts  and  then  to 
distribute  the  property  of  the  estate  among  those  entitled  to  it. 
These  matters  being  shown  by  plaintiffs'  own  pleading,  it  is  apparent 
that  the  County  Court  of  Dallas  County,  Texas,  had  and  has  exclusive 
jurisdiction  now  to  determine  who  are  the  owners  of  the  property  of 
the  estate  of  Pat  Wilkinson,  deceased,  and  to  distribute  the  property 
among  such  persons.  Of  these  exceptions,  general  and  special,  these 
defendants  pray  the  judgment  of  the  court."  The  court  having  heard 
said  exception,  sustained  same,  and  entered  its  order  dismissing  the 
cause. 

This  appeal  brings  before  us  the  question.  Did  the  court  err  in 
sustaining  the  exception  and  dismissing  the  case?  It  aflBrmatively 
appears  from  the  allegations  in  plaintiffs'  petition  tliat  administra- 
tion on  the  estate  of  Pat  Wilkinson  was  pending  and  had  not  been 
closed.  The  administration  not  having  been  closed  the  plaintiffs  could 
have  compelled  a  settlement  if  they  had  any  interest  in  the  adminis- 
tration. (Sayles'  Civ.  Stats.,  art.  1882;  Branch  v.  Hanrick,  70  Texas, 
734.) 

It  is  held  that  under  the  Constitution  and  statutes  where  the  estate 
of  a  decedent  is  being  administered  in  the  County  Court,  its  juris- 
diction is  exclusive.  (McCorkle  v.  McCorkle,  60  S.  W.,  435;  Con- 
stitution, art.  6,  sec.  16;  Sayles'  Stats.,  art.  1840;  Sayles'  Stats., 
chap.  26,  arts.  2154-2189;  Branch  v.  Hanrick,  70  Texas,  731.)     It 
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is  clear  that  if  plaintiffs  had  an  interest  in  the  administration  they 
could  have  compelled  a  settlement  of  the  same  and  upon  settlement 
it  would  have  been  the  duty  of  the  county  judge  to  order  the  estate 
.remaining  in  the  hands  of  the  administrator  partitioned  among  the 
heirs  upon  satisfactory  proof  being  made  that  they  are  entitled  to 
receive  it.     (Sayles'  Civ.  Stats.,  arts.  1882  and  2198.) 

It  is  contended  by  appellants  that  the  defendants  waived  their  ex- 
ception and  plea  by  not  presenting  the  same  and  having  it  deter- 
mined at  the  first  term  of  court  after  it  was  filed,  which  was  not  done. 
This  contention  is  not  sustained.  This  is  not  a  dilatory  plea,  such 
as  a  plea  that  a  party  is  not  sued  in  the  proper  county.  This  ex- 
ception challenged  the  jurisdiction  of  the  court  to  try  the  cause,  which 
could  be  done  at  any  time  before  final  judgment.  The  trial  court 
did  not  err  in  sustaining  appellees'  exception  and  dismissing  the  suit, 
and  the  judgment  is  therefore,  affirmed. 

Affirmed, 

Writ  of  error  refused. 


FEBRUARY,  1909. 


P.  S.  Griffith  bt  al.  v.  Texas  &  New  Orleans  Bailboad 

Company. 

Decided  February  2,  1909. 

1. — Railroads — ^Failure  to  Famish  Car»— Penalty — Statute. 

The  statute  denounces  a  penalty  against  a  railroad  company  when  the  de- 
mand of  the  shipper  is  for  ten  cars  or  a  less  number,  only  when,  the  shippar 
having  in  his  application  named  as  the  time  for  delivery  of  the  cars  a  date 
not  earlier  than  three  days  in  advance  of  the  time  when  the  application  there- 
for is  delivered  to  it,  it  fails  on  that  date  to  furnish  the  cars.  Revised  Stat- 
utes; arts.  4497  to  4502 ;  Acts  26th  Leg.,  p.  66. 

2. — Same— Damages — Penalty. 

An  application  to  a  railroad  company  to  furnish  ten  cars  on  the  day  when 
the  application  was  delivered  to  it,  did  not  subject  the  company  to  the  statutory 
penalty  for  failing  to  furnish  the  cars,  nor-  render  it  liable  to  the  demanding 
shipper  for  actual  damages. 

8. — Case  Followed. 

Texas  &  Pacific  Railway  Co.  v.  Blocker,  48  Texas  Civ.  App.,  100. 

Appeal  from  the  District  Court  of  Jefferson  County.     Tried  below 
before  Hon.  W.  H.  Pope. 

Oreer,  Minor  &  Miller,  for  appellants. 

Baker,  Botts,  Parker  &  Garwood,  Parker  &  Hefner,  W.  E.  Orgain 
and  J,  S.  McEachin,  for  appellee. 

REESE,  Associate  Justice. — This  is  an  action  instituted  in  the 
District  Court  by  P.  S.  Griffith  and  J.  M.  Abbott  against  the  Texas 
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&  New  Orleans  Railroad  Company  to  recover  statutory  penalties  ag- 
gregating $10,000  and  actual  damages  of  $250  for  failure  of  defend- 
ant to  deliver  ten  oil  tank  cars  upon  their  written  demand  therefor. 
The  action  is  based  upon  the  provisions  of  the  statute  (arts.  4497  to 
4502).  It  is  alleged  that  the  demand  in  writing  was  made  on  July  8, 
1902,  on  the  agent  of  defendant  at  Gladys  station  in  Jefferson 
County,  Texas,  for  delivery  of  ten  cars  on  said  8th  day  of  July, 
1902,  at  said  Gladys  station,  a  switch  and  station  on  the  line  of 
defendant's  railway  where  freight  was  received  and  delivered,  at  which 
place  defendant  had  an  agent,  to  be  loaded  with  crude  petroleum 
which  plaintiffs  owned  and  then  had  on  hand,  to  be  shipped  to  El 
Paso,  Texas;  that  at  the  time  of  said  demand  plaintiffs  tendered  to 
defendant's  agent  $200,  which  was  one-fourth  the  amount  of  freight 
charges  on  said  cars  to  El  Paso,  which  defendant  refused  to  accept. 
That  at  the  time  of  the  demand  plaintiffs  had  more  than  enough 
of  said  petroleum  to  load  said  cars,  and  were  ready  to  immediately 
load  the  same  and  continued  ready  to  do  so  up  to  August  20,  1902; 
that  is,  for  a  period  of  forty  days;  that  defendant  refused  to  honor 
said  requisition  up  to  August  20,  1902,  whereby  it  became  liable  to 
pay  plaintiffs  $25  per  day  for  each  of  the  ten  cars  for  the  period  of 
forty  days,  aggregating  $10,000.  Plaintiff  alleged  actual  damage  by 
reason  of  such  refusal  and  failure  of  $250. 

Defendant  demurred  generally  to  plaintiffs'  petition,  and,  among 
other  special  exceptions,  excepted  on  the  ground  that  the  requisition 
demanding  the  cars  to  be  delivered  on  the  same  day  the  demand  was 
made  was  not  sufBcient,  and  that  defendant  was  not  required  to 
comply  therewith,  and  could  not  be  made  liable  for  the  penalties  pre- 
scribed by  the  statute  for  refusal  to  do  so.  The  trial  court  sustained 
the  general  demurrer  and  special  exceptions  and,  plaintiffs  declining 
to  amend,  rendered  final  judgment  against  them  from  which  they 
prosecute  this  appeal. 

The  only  question  involved  in  this  appeal  is  thus  presented  by  the 
two  assignments  of  error,  which  are  as  follows:  "The  law  does  not 
require  that  a  shipper,  demanding  ten  cars  or  less,  shall  name  a  day 
for  the  delivery  of  said  cars  as  much  as  three  days  after  the  filing  of 
the  requisition  therefor,  or  any  number  of  days  thereafter.  It  only 
requires  that  he  shall  state  the  time  the  cars  are  desired;  and  the 
law  gives  the  railroad  company  a  reasonable  time  thereafter  in  which 
to  furnish  the  cars.  A  reasonable  time  in  such  case  being  declared 
to  be  not  more  than  three  days  after  the  filing  of  the  requisition. 
Hence,  the  plaintiffs^  requisition  for  ten  cars  to  be  delivered  on  the 
day  the  requisition  was  filed  was  in  strict  compliance  with  the  law, 
and  the  court  erred  in  sustaining  defendant's  general  demurrer,  and 
its  thirteen  special  exceptions  urged  against  plaintiffs'  petition  on 
the  ground  that  the  application  for  cars  named  a  time  for  the  de- 
livery of  said  cars  less  than  three  days  from  the  filing  of  the  appli- 
cation, and  .in  rendering  judgment  for  defendant.'' 

'The  court  erred  in  sustaining  defendant's  thirteenth  special  ex- 
ception because,  when  not  more  than  ten  cars  are  demanded,  the  law 
gives  to  the  railroad  company  as  many  as  three  days  after  the  filing 
of  said  requisition  in  which  to  furnish  the  cars  desired.     Hence,  a 
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demand  for  ten  cars  to  be  fumished  on  the  day  the  requisition  is 
filed  is  not  more  onerous  on  the  railroad  company  than  a  requisition 
demanding  ten  cars  to  be  delivered  three  days  after  the  filing  the 
requisition,  but  on  the  contrary  is  less  onerous,  because  in  the  one 
case  the  law  gives  to  the  railroad  company  or  writes  into  the  requisition 
the  time  the  shipper  names  in  the  other,  and  at  the  same  time  leaves 
the  railroad  company  free  to  furnish  the  cars  in  less  than  three  days 
if  it  has  them  at  its  disposal  and  so  elects,  and  thus  prevents  the 
unnecessary  tying  up  of  cars  and  freight.*' 

As  stated  in  appellant's  brief,  the  single  question  presented  is, 
"Is  a  statutory  requisition  for  ten  cars  or  less  sufficient  when  the 
time  stated  in  the  requisition  for  the  delivery  of  the  cars  is  the  day 
it  is  filed;  or  must  a  time  be  stated  for  the  delivery  of  the  cars  three 
days  subsequent  to  the  date  the  application  is  filed?" 

The  action  is  predicated  upon  the  provision  of  the  Act  of  1887 
(Laws  of  Twentieth  Legislature,  133-4),  and  the  amendment  thereof 
by  the  Act  of  1899  (Acts  Twenty-sixth  Legislature,  pp.  66-67).  The 
Act  of  1887  constitutes  arts.  4497  to  4502.  Rev.  -Stats.,  arts.  4497  and 
4500,  being  sections  1  and  4  of  the  Act  of  1887,  were  amended  by 
the  Act  of  1899.  The  requirements  upon  the  railroad  company  by 
the  terms  of  the  statute  as  it  now  stands  are  that  when  a  proper  de- 
mand is  made  by  a  shipper  for  ten  cars  or  less  the  carrier  shall  supply 
the  same  to  him  at  the  point  indicated  in  the  application  in  three 
days  from  the  time  the  demand  is  made.  If  the  demand  is  for  more 
than  ten  and  less  than  fifty  cars,  they  shall  be  supplied  within  a 
reasonable  time  not  to  exceed  six  days,  and  if  for  fifty  cars  or  more 
the  railroad  company  may  have  full  ten  days  in  which  to  supply 
them. 

The  requirements  upon  the  shipper  are,  that  he  shall  make  his  de- 
mand in  writing  upon  the  superintendent  or  agent  or  other  person 
in  charge  of  transportation,  stating  in  the  application  the  number  of 
cars  desired,  the  place  at  which  they  are  desired,  and  the  time  they 
are  desired.  He  shall  accompany  his  demand  with  a  deposit  of  one- 
fourth  of  freight  charge  for  the  use  of  such  cars,  unless  the  railroad 
company  agrees  to  deliver  them  without  such  deposit.  He  shall  have 
on  hand,  at  the  time  the  demand  is  made,  the  amount  of  freight  nec- 
essary to  load  said  cars  and  shall  load  them  within  forty-eight  hours 
after  delivered. 

It  is  provided  that  the  railroad  company  shall  forfeit  to  the  shipper 
twenty-five  dollars  per  day  for  each  car  which  it  fails  to  furnish,  and 
all  actual  damages  that  the  shipper  may  sustain,  and  that  on  the 
part  of  the  shipper,  if  he  shall  not  fully  load  the  cars  within  forty- 
eight  hours  after  delivery,  he  shall  forfeit  twenty-five  dollars  for  each 
car  not  used,  and  in  addition  pay  such  damages  as  the  railroad  com- 
pany may  sustain  by  the  failure  of  the  shipper  to  use  the  cars. 

The  precise  question  here  presented  was  decided  by  the  Court  of 
Civil  Appeals  of  tlie  Sixth  District  in  the  case  of  Texas  &  P.  Ry. 
Co.  v.  Blocker  (48  Texas  Civ.  App.,  100),  in  an  able  opinion  by 
Chief  Justice  Wilson.  We  fully  concur  in  the  views  there  so  clearly 
expressed  upon  the  construction  of  the  statute  in  question.  In  that 
case  the  shipper  had  made  a  demand  for  cars  to  be  furnished  on  the 
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succeeding  day,  and  paid  the  necessary  proportion  of  the  freight 
money  which  was  received  by  the  agent  of  the  railway  company.  The 
cars  were  not  furnished  as  required  and  the  shipper  sued  for  statu- 
tory penalties  and  special  damages.  It  was  held  that  neither  the 
statutory  penalties  nor  the  special  damages  were  recoverable.  The 
conclusion  of  the  court  may  be  summed  up  in  the  following  quota- 
tion from  the  opinion: 

"The  law,  we  think,  should  be  construed  to  carry  a  penalty  as 
against  the  railroad  company  when  ten  cars  or  a  less  number  were 
demanded,  only  when,  the  shipper  having  in  his  application  named 
as  the  time  for  delivery  of  the  cars  a  date  not  earlier  than  three  days 
in  advance  of  the  time  when  the  application  therefor  is  delivered  to 
it,  it  fails  on  that  date  to  furnish  the  cars,  and,  as  against  the 
shipper,  only  when,  the  cars  having  been  furnished  on  that  date,  he 
fails  to  use  them.^^ 

It  is  not  necessary  that  anything  be  said  further  in  this  opinion 
than  that  we  concur  in  and  adopt  both  the  conclusion  reached  by  that 
court  and  the  reasons  urged  in  support  of  such  conclusion.  It  seems 
clear  to  us  that  if,  in  the  present  case,  the  cars  had  been  supplied 
to  the  shipper  at  any  time  subsequent  to  the  day  named  in  his  appli- 
cation and  within  the  time  allowed  by  law,  he  would  not,  under  the 
statute,  have  been  required  to  accept  them,  and  would  not  have  been 
liable  for  the  statutory  penalties  and  damages  jfor  failure  to  load  them 
within  forty-eight  hours  thereafter.  The  duties  and  penalties  are 
reciprocal.  It  was  never  intended  by  the  statute  that  the  carrier 
should  be  required  to  supply  the  cars  except  in  such  cases  as,  under 
the  statute,  the  shipper  would  be  required  to  accept  and  load  them  or 
pay  the  penalty  for  failure.  There  is  nothing  in  the  statute  which 
prohibited  the  carrier  from  suppl3dng  the  cars  on  the  day  named  in 
the  application,  if  it  saw  fit  to  do  so.  The  demand  for  the  cars  to 
be  supplied  on  the  day  the  requisition  is  made  must  be  taken  to  mean 
that  the  shipper  desired  them  on  thai  day  and  was  ready  to  use  them 
on  that  day,  and  not  on  any  subsequent  day  within  three  days.  Con- 
struing the  entire  statute  together  it  is  not,  we  think,  a  reasonable 
interpretation  of  its  provisions  that  the  carrier  was  required  to  read 
into  the  demand  thus  made  the  provisions  of  the  statute  allowing 
three  days  for  supplying  the  cars,  and  treat  the  requisition  as  though 
it  were  for  the  delivery  of  the  cars  at  any  time  within  three  days 
allowed,  and  fix  a  penalty  upon  a  shipper  for  failure  to  accept  and 
load  them  at  a  time  he'  had  indicated  by  his  demand  that  he  would 
not  need  them,  or  at  least  at  a  time  when  he  had  not  indicated  that 
he  would  need  them. 

Appellants  undertake  to  enforce  their  construction  of  the  statute 
"by  reference  to  the  provision  of  article  4502,  requiring  the  shipper 
to  have  on  hand  at  the  time  of  the  demand  the  amount  of  freight 
necessary  to  load  the  cars.  This  provision  adds  nothing  to  the  force 
of  their  contention.  Suppose  such  goods  be  perishable,  at  all  events 
the  carrier  is  not  required  to  supply  the  cars  in  less  time  than  three 
days,  during  which  time,  even  under  the  construction  of  the  statute 
insisted  upon  by  appellants,  the  freight  must  be  kept.  This  condition 
Vol.  LITI  Civil— 33. 
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necessarily  results  from  the  provisions  of  the  statute  that  the  freight 
must  be  on  hand  when  the  requisition  is  made,  and  that  the  carrier 
must  have  three  days  to  .supply  the  cars. 

Appellants  by  the  terms  of  their  written  demand  requited  of  ap- 
pellee performance  of  a  duty  which  the  law  did  not  require  of  it. 
They  .seek  to  avoid  the  effect  of  this  by  having  the  court  construe 
the  demand  as  one  for  the  delivery  of  the  cars,  not  at  th«  time  named, 
but  at  a  time  which  they  would  have  had  the  right  to  name,  and 
they  seek  to  reach  this  result  by  reading  into  a  demand  the  provi- 
sions of  the  statute,  and  thus  make  it  a  demand  for  delivery  within 
such  time  as  the  law  allowed  for  compliance.  In  the  case  of  Texas 
&  P.  Ry.  Co.  V.  Hughes,  99  Texas,  533,  the  demand  was  for  the 
cars  to  be  furnished  "as  soon  as  possible."  It  was  held  by  the  Su- 
preme Court  that  such  demand  did  not  comply  with  the  statute  and 
penalties  could  not  be  recovered  for  failure  to  comply.  It  seems  to 
us  that  this  holding  is  entirely  inconsistent  with  appellants*  conten- 
tion, under  which  it  would  have  been  just  as  proper  as  in  the  present 
case  to  have  read  into  the  demand  the  provision  of  the  statute,  mak- 
ing it  a  demand  for  cars  to  be  supplied  as  soon  as  the  railway  was 
required  by  the  statute  to  supply  them,  after  the  demand,  which 
would  have  been  three  days.  It  would  have  been  more  reasonable  to 
have  done  so  in  that  case  than  in  this,  where  no  latitude  is  allowed 
the  railroad  company.  To  the  same  effect  also  was  the  holding  in 
Texas  &  P.  Ry.  Co.  v.  Shipman,  98  S.  W.,  449.  There  is  no  logical 
difference  between  a  demand  specifying  no  time  for  furnishing  cars 
and  a  demand  specifying  an  impossible  time,  or  a  demand  made  for 
the  purpose  of  enforcing  the  performance  of  a  statutory  duty  and 
stating  a  time  for  compliance  which  the   statute  did   not  authorize. 

When  appellants  were  notified,  as  they  were  by  the  refusal  of  ap- 
pellee's agent  to  accept  the  requisition  and  the  freight  money,  that 
appellee  either  could  not  or  would  not  engage  to  furnish  the  cars 
within  less  than  the  statutory  allowance  of  time,  if  they  desired  the 
cars  at  that  time  it  would  have  been  an  easy  matter  for  them  to  have 
made  such  demand  as  they  were  authorized  to  make,  which,  if  not 
complied  with,  would  have  left  appellees  without  excuse.  Instead 
of  that,  without  any  further  demand,  they  waited  for  forty  days  and 
until '  the  penalties,  if  demandable,  had  reached  $10,000  and  then 
bring  this  suit.  Our  construction  of  the  statute  certainly  works  no 
hardship  upon  them.  The  trial  court  did  not  err  in  sustaining  the 
demurrer  and  special  exceptions  to  the  petition  referred  to  in  the 
assignments,  and  the  judgment  must  be  affirmed. 

Appellee  urges  that  we  further  pass  upon  other  questions  presented 
in  its  brief,  that  is,  that  the  statute  did  not  require  it  to  furnish 
cars  to  be  carried  to  a  point  beyond  its  own  line,  and  that  the  pro- 
vision of  the  statute  imposing  the  penalty  is  in  contravention  of  the 
provision  of  the  Constitution  against  the  imposition  of  excessive  fines. 
In  a  supplemental  brief  it  is  also  insisted  that  the  statute  referred 
to  was  superseded  by  the  Act  of  the  Thirtieth  Legislature,  known  as 
the  "reciprocal  demurrage  Act."  (Acts  Thirtieth  Leg.,  p.  348.) 
These  questions  are  of  far  reaching  importance,  and  a  decision  of. 
neither  of  them  is  necessary  to  the  decision  of  this  case.     We  liave 
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confined  this  decision  to  a  disposition  of  the  questions  presented  by 
the  assignments  of  error.  Our  conclusion  is  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 

Affirmed, 


Wblls  Fargo  &  Company  Express  v.  Thomas  Thompson. 

Decided  February  2,  1909. 

» 

1. — ^Damages— Contract  of  Shipment — ^Breach — Special  Damages — ^Notioe. 

Where  the  plaintifT  claimed  that  his  health  had  been  impaired  and  that 
he  had  suffered  mental  and  physical  pain  on  account  of  the  failure  of  the 
carrier  to  deliver  a  shipment  of  medicine,  the  damages  were  special  or  con- 
sequential, and  in  order  to  recover  it  was  incumbent  upon  him  to  allege  and 
prove  facts  from  which  it  would  appear  that  it  was .  reasonably  within  the 
contemplation  of  the  parties  to  the  contract  of  shipment  that  the  damages  sued 
for  would  likely  result  as  a  consequence  of  its  breach. 

2. — Same. 

If  the  breach  of  the  contract  is  caused  by  the  failure  of  the  carrier  to 
transport  within  a  reasonable  time,  it  is  essential  to  show  that  the  carrier 
had  notice  at  the  time  of  making  the  contract  of  the  special  conditions  ren- 
dering special  damages  the  natural  and  probable  result  of  the  breach;  but  if 
the  breach  consists  in  the  failure  to  make  delivery  after  the  shipment  reaches 
its  destination  and  when  nothing  remains  to  be  done  except  to  make  delivery, 
it  is  sufficient  to  show  that  the  carrier  then  received  notice  that  the  special 
damage  will  likely  result  from  its  negligence  in  this  respect. 

8.— Same. 

Where  the  plaintifT  claimed  special  damages  for  negligent  delay  in  the 
delivery  of  a  shipment  of  medicine  consigned  to  a  third  party  for  his  use  and 
benefit,  and  the  testimony  showed  that  the  carrier  neither  at  the  time  of  making 
the  contract  nor  after  the  shipment  reached  its  destination  had  notice  of  the 
damages  sought  by  the  undisclosed  principal  of  the  consignee,  the  court  should 
have  directed  a  verdict  for  the  carrier. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below 
before  Hon.  T.  B.  Simmons.. 

W.  H.  Ward  and  Audrdl  Vann,  for  appellant. 

F.  M.  Stevens,  for  appellee. — ^Where  a  package  of  medicine  has 
been  sliipped  and  carried  to  its  destination  point,  and  a  consignee, 
after  its  arrival,  applied  to  the  carrier's  agent  and  stated  to  him  the 
extreme  urgent  need  of  the  medicine  and  that  it  was  badly  needed, 
and  delivery  was  not  made  solely  through  the  fault  of  the  agent,  the 
consignee  was  entitled  to  recover  special  damages,  although  notice  of 
the  peculiar  facts  was  not  given  before  or  at  the  time  of  the  making 
of  the  contract  of  carriage.  Bourland  v.  Choctaw,  0.  &  G.  Ry.  Co., 
99  Texas,  407. 

Where  a  package  of  medicine  is  carried  by  a  common  carrier  and 
reaches  its  destination,  said  package  being  shipped  in  the  name  of  a 
party  it  was  not  intended  for,  and  when  a  demand  for  the  package 
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is  made  the  agent  of  the  express  company  informs  the  party  that  he 
has  no  time  to  fool  with  it  and  to  go  on,  thereby  refusing  to  hear 
any  further  information  regarding  the  package,  then  the  common 
carrier  acts  at  its  peril,  and  is  estopped  from  denying  that  it  did  not 
know  the  package  was  intended  for  the  use  of  another,  and  then  it 
is  not  necessary  for  any  notice  to  be  given  the  defendant  company 
that  tlie  medicine  was  intended  for  another. 

McMEANS,  Associate  Justice. — This  is  a  suit  by  Thomas 
Thompson  againgt  the  Wells  Fargo  &  Company  Express  for  damages 
occasioned  by  the  alleged  negligent  delay  of  the  express  company  in 
making  delivery  of  a  shipment  of  medicine.  In  the  petition  it  is 
alleged  that  the  shipment  was  made  from  Kansas  City,  Missouri,  and 
that  it  reached  Liberty,  its  destination,  within  a  reasonable  time,  and 
that  it  remained  in  the  express  office 'at  Liberty  for  more  than  three 
weeks  after  its  arrival,  and  that  defendant  and  its  agents  maliciously 
and  wilfully  refused  to  deliver  the  same  to  plaintiflPs  agent,  al- 
though defendant's  agent  at  Liberty  was  informed  that  the  shipment 
was  medicine  of  which  plaintiflE  was  in  extreme  need,  and  that  his 
condition  required  immediate  use  thereof;  that  plaintiflE  suffered  for 
three  weeks,  his  health  was  greatly  impaired,  and  he  suffered  intense 
physical  pain  and  mental  anguish  and  his  mind  and  body  were  per- 
manently injured  as  the  result  of  the  failure  of  defendant  to  make 
the  prompt  delivery.  He  prayed  for  judgment  for  $500  actual  and 
$500  as  exemplary  damages.  Upon  suggestion  that  the  plaintiff  was 
of  unsound  mind,  George  K.  Thompson  was  permitted  to  prosecute 
tlie  suit  as  next  friend,  and  of  this  no  complaint  is  made  by  defendant. 

The  defendant  answered  by  general  denial  and  by  certain  special 
pleas,  which,  in  the  view  we  take  of  the  case,  need  not  be  stated. 

The  case  was  submitted  to  a  jury,  and  upon  a  verdict  duly  returned 
into  court  a  judgment  was  entered  in  plaintiff's  favor  for  $500,  from 
which  this  appeal  is  prosecuted  by  defendant.  No  recovery  was  al- 
lowed for  exemplary  damages. 

The  testimony  shows  that  at  the  time  of  the  trial  Thomas  Thomp- 
son was  twenty-five  years  old,  and  that  for  twenty-three  years  he 
had  been  afflicted  with  epilepsy,  and  that  as  a  result  of  the  disease 
his  mind  had  become  so  impaired  that  he  was  not  capable  of  trans- 
acting any  business  or  of  taking  care  of  himself.  Prior  to  November, 
1906,  Mrs.  Z.  A.  Thompson,  his  mother,  wrote  a  physician  in  Kansas 
City,  Missouri,  requesting  him  to  prescribe  for  her  son,  and  on  the 
date  stated  the  physician  prescribed  the  use  of  certain  medicine 
which  he  prepared  and  forwarded  to  Mrs.  Thompson  with  directions 
for  its  use.  This  medicine  seemed  to  benefit  plaintiff,  and  several 
orders  were  sent  in  by  Mrs.  Thompson  to  the  physician  for  addi- 
tional quantities  as  needed.  On  July  31,  1907,  in  response  to  a 
request  from  Mrs.  Thompson  for  an  additional  supply,  the  physician 
forwarded  to  her  by  the  defendant  express  company  a  shipment  of 
the  medicine,  and  although  it  appears  .that  the  package  ccxitaining 
it  reached  its  destination  within  a  reasonable  and  proper  time,  and 
was  several  times  called  for  by  parties  sent  to  the  defendant's  office 
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by  Mrs.  Thompson  for  it,  the  defendant's  agent  repeatedly  declared 
♦hat  the  shipment  had  not  arrived,  and  negligently  failed  to  deliver  it. 

It  was  shown  that  the  agent  of  defendant  at  Kansas  City  was  not 
notified  that  the  package  shipped  was  intended  for  anyone  other  than 
to  the  party  to  whom  it  was  addressed,  or  that  it  contained  medicine, 
or  that  any  special  damage  would  result  from  a  failure  of  the  carrier 
to  transport  and  deliver  the  same  promptly.  It  was  also  shown  that 
one  of  the  persons  calling  for  the  package  at  Liberty  notified  defend- 
ant's agent  there  that  the  package  inquired  for  contained  medicine 
badly  needed,  and  another  testified  that  he  inquired  of  the  agent  for 
an  express  package  of  medicine.  It  was  shown,  however,  that  the 
agent  at  Liberty  wa&  not  informed  that  the  package  was  intended  for 
anyone  other  than  Mrs.  Thompson,  nor  that  the  plaintiff  was  likely 
to  suffer  by  reason  of  its  nondelivery.  It  is  unnecessary  to  set  out 
the  evidence  tending  to  establish  the  damage  alleged,  or  to  make  any 
comment  thereon. 

By  "its  first  assignment  of  error  appellant  complains  of  the  refusal 
of  the  trial  court  to  give  its  first  special  charge  peremptorily  instruct- 
ing a  verdict  for  defendant.  The  damages  sued  for  are  known  as 
special  or  consequential  damages;  and  to  entitle  plaintiff  to  a  re- 
covery thereof  it  was  incumbent  upon  him  to  allege  and  prove  facts 
from  which  it  would  appear  that  it  was  reasonably  within  the  con- 
templation of  the  parties  to  the  contract  of  shipment  that  the  damages 
sued  for  would  likely  result  as  a  consequence  of  its  breach.  If  the 
breach  was  caused  by  the  failure  of  the  carrier  to  transport  the 
shipment  within  a  reasonable  time,  then  it  seems  to  be  the  law  that 
it  is  essential  to  show  that  the  carrier  had  notice  at  the  time  of 
making  the  contract  of  the  special  conditions  rendering  such  dam- 
ages the  natural  and  probable  result  of  the  breach  (Pacific  Express 
Co.  V.  Darnell,  62  Texas,  640 ;  Belcher  v.  Missouri,  K.  &  T.  Ry.  Co., 
47  S.  W.,  384) ;  but  if  the  breach  consisted  in  the  failure  to  make 
delivery  after  the  shipment  reached  its  destination  and  when  nothing 
remained  to  be  done  except  to  make  delivery,  it  would  be  sufficient 
to  show  that  the  carrier  then  received  notice  that  the  special  damage 
would  likely  result  from  its  negligence  in  that  regard.  (Bourland 
V.  Choctaw,  0.  &  G.  By.  Co.,  99  Texas,  407.) 

In  view  of  the  testimony  that  appellant  neither  at  the  time  of 
making  the  contract  or  after  the  shipment  reached  its  destination 
and  when  nothing  remained  to  be  done  except  to  make  delivery,  had 
notice  of  the  special  damages  sought  to  be  recovered  by  the  undis- 
closed principal  of  the  consignee,  we  think  the  refusal  of  the  court 
to  give  the  requested  special  charge  was  error.  The  judgment  of  the 
court  below  is  reversed  and  this  court  here  proceeding  to  enter  such 
judgment  as  should  have  been  rendered  by  the  trial  court,  it  is  or- 
dered that  plaintiff  take  nothing  by  his  suit  and  that  defendant  go 
hence  with  its  cost. 

Reversed  and  rendered. 
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Joseph  Sims  et  al.  v.  John  Sealy  et  al. 

Decided  February  2,  1909. 

1. — ^Deed — Sufficiency  of  Description. 

A  deed  described  the  land  conveyed  as  "One  sitio  and  labor  ofMand  sur- 
veyed for  me  on  Chinquepin  Creek  where  I  now  live."  Held,  the  description 
was  sufficient  to  identify  the  land  when  taken  in  connection  with  certain  ex- 
trinsic evidence,  althouffh  the  State  and  county  in  which  the  land  was  situated 
were  not  stated,  and  tne  patent  described  the  land  as  being  upon  a  different 
creek. 

2. — ^Pnblic  Land — Location  and  Surrey — Segregation. 

The  location  of  a  land  certificate,  survey  of  the  land,  and  return  of  the 
field  notes  to  the  Land  t)ffice  segregates  the  land  surveyed  from  the  public 
domain  as  effectually  as  the  issuance  of  the  patent  so  far  as  the  right  of  the 
grantee  to  sell  the  land  is  concerned,  and  this  right  is  not  affected  by  the  fact 
that  because  of  some  defect  in  the  field  notes  of  the  first  survey  it  became 
necessary  to  have  them  corrected,  and  the  patent  embodied  the  corrected  field 
notes. 

8. — ^Deed — ^Defective  Certificate  of  Proof — ^Ancient  Instrument. 

One  of  the  subscribing  witnesses  to  a  deed  made  oath  before  a  proper  officer 
that  "He  was  one  of  the  subscribing  witnesses  to  the  foregoing  instrument 
and  saw  the  same  signed  for  the  uses  and  purposes  therein  contamed."  Held, 
the  certificate  of  proof  of  the  deed  for  record  was  insufficient  to  admit  it  in 
evidence  without  other  proof  of  its  execution.  But  the  deed  being  more  than 
thirty  years  old  it  was  admissible  in  evidence  as  an  ancient  instrument. 

4. — Same— Same — Statute  Construed. 

Under  the  curative  provisions  of  art.  2312,  Rev.  Stats.,  as  amended  by  the 
Act  of  1907  (Gen.  Laws,  1907,  page  308)  a  certified  copy  of  a  deed  dated  and 
recorded  in  1838,  the  certificate  of  proof  for  record  of  which  deed  was  defec- 
tive, was  admissible  in  evidence  as  against  one  who  acquired  an  adverse  claim 
to  the  land  more  than  ten  years  after  the  deed  was  put  upon  record  but  before 
the  passage  of  said  Act.    Said  Act  relates  to  a  rule  of  evidence. 

5. — Title — Eyidence— Instrument  Construed. 

An  instrument  executed  in  1838,  partaking  of  the  nature  both  of  a  deed 
and  a  power  of  attorney,  considered,  and  held  to  vest  the  title  to  the  land 
therein  described  in  the  party  to  whom  the  same  was  given.  In  the  early  his- 
tory of  this  State  instruments  in  the  form  of  powers  oi  attorney  were  used  in 
making  conveyances  of  land,  especially  after  location  of  certificate  and  before 
issuance  of  patent. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  W.  B.  Powell. 

E,  P,  Padgett,  for  appellants. 

Davis  &  Davi$,  for  appellees. — Description  may  be  aided  by  ex- 
trinsic testimony:  McWherter  v.  Allen,  1  Texas  Civ.  App.,  649; 
Kingston  v.  Pickins,  46  Texas,  99;  Wilson  v.  Smith,  50  Texas,  365; 
Brown  v.  Chambers,  63  Texas,  131;  Overand  v.  Menczer,  83  Texas, 
122;  Cook  v.  Oliver,  83  Texas,  562. 

On  suflBciency  of  description:  Bullock  v.  Smith,  72  Texas,  548; 
Gresham  v.  Chambers,  80  Texas,  548;  Slack  v.  Dawes,  22  S.  W., 
1053;  Witt  V.  Harlan,  66  Tejtaa,  661. 
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The  issuance  by  the  Board  of  Land  Commissioners  of  San  Augus- 
tine County  of  certificate  No.  384  for  one  league  of  land  to  Joseph 
Simms  on  February  22,  1838,  and  the  location  of  said  certificate  and 
the  survey  made  of  the  land  on  which  it  was  located  on  June  15, 
1838,  segregated  the  land  from  the  public  domain  and  vested  title  in 
Joseph  Sims,  and  he  could  sell  and  dispose  of  the  same  whenever 
he  desired.  Howard  v.  Perry,  7  Texas,  266;  Hamilton  v.  Avery,  20 
Texas,  635;  Sherwood  v.  Fleming,  25  Texas  Sup.,  428;  Milam  Co.  v. 
Bateman,  54  Texas,  163;  Jones  v.  Lee,  86  Texas,  41,  and  authorities 
there  cited. 

The  acknowledgment  to  the  deed  from  Joseph  Sims  to  Elisha  Rob- 
erts, dated  November  1,  1838,  which  conveys  the  Joseph  Sims  sitio 
and  labor  of  land  is  sufficient,  and  the  deed  is  admissible  in  evidence. 
Sec.  35,  art.  2752,  and  sec.  38,  art.  2755,  of  an  Act  Organizing  the 
Inferior  Courts  and  Defining  the  Powers  and  Jurisdiction  of  the 
same,  approved  on  December  20,  1836;  Paschal  v.  Perez,  7  Texas, 
357;  Act  of  February  5,  1841;  Act  of  March  17,  1841;  Act  of  1907, 
p.  308,  chap.  165. 

The  deed  from  Joseph  Sims  to  Elisha  Roberts  dated  November  1, 
1838,  conveyed  the  land  therein  described  to  said  Elisha  Roberts  and 
was  not  a  power  of  attorney.  Ryan  v.  Jackson,  11  Texas,  399;  Mar- 
tin V.  Parker,  26  Texas,  260;  Cook  v.  Lindsay,  57  Texas,  69;  Mc- 
Elyea  v.  Hayter,  2  Porter  (Ala.),  148;  Davidson  v.  Senior,  23  S.  W., 
24;  Cox  V.  Bray,  28  Texas,  260;  Brown  v.  Simpson  Heirs,  67  Texas, 
225;  Manchaca  v.  Field,  62  Texas,  139;  Pulton  v.  Duncan,  18  Texas, 
34;  Clay  v.  Holbert,  14  Texas,  196. 

REESE,  Associate  Justice. — As  originally  instituted,  this  was  a 
suit  by  John  Sealy  and  others  against  T.  W.  Jeans  &  Son  to  recover 
the  value  of  certain  timber  alleged  to  have  been  cut  by  defendants  on 
a  tract  of  land  in  San  Augustine  County  belonging  to  plaintiffs. 
Joseph  Sims  and  others,  claiming  to  be  heirs  of  Joseph  Sims,  the 
original  grantee  of  the  land,  and  E.  P.  Padgett,  claiming  title  to 
one-half  of  the  land  under  conveyance  from  said  heirs,  intervened, 
setting  up  title  to  the  land.  Plaintiffs  dismissed  their  suit  as  to 
Jeans  &  Son,  and  it  then  became  an  action  of  trespass  to  try  title 
between  interveners  as  plaintiffs  and  the  original  plaintiffs,  Sealy  and 
others,  as  defendants,  and  as  such  was  tried  without  a  jury,  the  trial 
resulting  in  a  verdict  for  John  Sealy  and  others  from  which  interven- 
ing plaintiffs  appeal.  Conclusions  of  fact  and  law 'were  prepared  and 
filed  by  the  trial  court. 

It  is  the  contention  of  appellants  that  the  land,  which  was  a  part 
of  a  league  and  labor  of  land  patented  to  Joseph  Sims,  was  never 
alienated  by  him,  and  that  they  as  heirs  and  appellant  Padgett  as 
their  vendee  are  owners  thereof.  Appellees  contend  that  the  title 
passed  out  of  said  Joseph  Sims  by  virtue  of  a  certain  instrument 
executed  by  him  November  1,  1838,  to  Elisha  Roberts,  under  whom 
they  hold  by  regular  chain  of  title. 

^The  following  conclusions  of  facts  of  the  trial  court  are  adopted 
by  us  as  correct: 

"The  land  in  question  was  patented  to  Joseph  Sims  on  December 
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15,  1851,  by  virtue  of  a  survey  on  June  the  15,  1838,  and  resurveyed 
July,  1841,  and  that  Joseph  Sims  on  the  Ist  day  of  November,  1838, 
conveyed  the  land  by  the  following  instrument  to  Elisha  Boberts: 

"Republic  of.Texas.  In  the  county  of  San  Augustine,  on  the  first 
of  Novr.,  1838.  Know  all  men  by  these  presents,  that  I,  Joseph 
Sims,  for  and  in  consideration  of  the  sum  of  five  hundred  dollars, 
which  amount  of  five  hundred  dollars  I  acknowledge  have  this  day 
received  from  citizen  Elisha  Roberts  Esqr.,  have  constituted  and  ap- 
pointed Elisha  Roberts  Esqr.  my  true  and  lawful  attorney  for  me 
and  in  my  name  to  sell,  alien,  convey,  recover,  pay  for  and  in  my 
name  to  execute  full,  ample,  complete  and  bona-fide  warrants,  title 
and  deed  of  sale  to  one  sitio  and  labour  of  land  surveyed  for  me  on 
Chinkapin  Bayou  where  I  now  live  on  the  east  side  of  Ayish  Bayou, 
and  for  me  and  in  my  name  to  make  to  any  person  or  persons  he  may 
choose  a  deed  of  sale,  &  by  these  presents  granting  and  making  over 
from  myself,  my  heirs  &  assigns  to  said  Elisha  Roberts,  his  heirs  and 
assigns  a  full,  free  &  perfect  administration  of  all  and  singular  the 
rights,  privileges  &  immunities  which  to  me  appertained  in  and  to 
said  league  and  labour  of  land,  with  all  its  appurtenances  with  full, 
free  and  irrevocable  powers  to  my  said  attorney,  his  heirs  &  assigns,  to 
take  possession  of,  sue  for  and  recover,  cultivate,  hold,  enjoy,  sell, 
alien,  convey,  a  good  &  perfect  legal  &  warranty  title  in  my  name 
to  make  to  any  person  or  persons  for  said  sitib  and  labour  of  land, 
hereby  ratifying  &  confirming  fully  &  completely  &  in  all  due  and 
legal  form  every  &  all  acts  which  my  said  attorney  may  do  in  my 
name  in  the  premises,  hereby  declaring  any  sale,  transfer,  alienation, 
conveyance,  deed  of  sale  &  in  fine  all  he  may  do  in  the  premises  as 
legal,  binding,  obligatory  in  law  and  equity  as  if  done  by  me  in  my 
own  proper  person.  his 

(Signed)  Joseph     X     Sims. 

mark 
''Witness : 

''John  M.  Henrie. 

"John  B.  Stoddard. 

"Republic  of  Texas,  ) 

County  of  San  Augustine.     J 

"This  day  personally  appeared  before  me  John  B.  Stoddard,  who, 
after  being  duly  sworn,  says  that  he  was  one  of  the  subscribing  wit- 
nesses to  the  foregoing  instrument  and  saw  the  same  signed  for  the 
uses  and  purposes  therein  contained.  Given  under  my  hand  the  11th 
day  of  November,  1838. 

"S.  W.  Blount,  Clk.  Co.  C. 
"A  true  copy  of  the  original  recorded  12th  Novr.  1838/* 

"This  instrument  was  recorded  on  November  13,  1838,  in  the  deed 
records  of  San  Augustine  County  and  has  been  upon  the  record  ever 
since.  About  the  time  of  the  sale  of  the  land,  as  conveyed  in  the 
above  instrument,  Joseph  Sims  moved  from  the  land  to  the  State  of 
Louisiana,  a  distance  of  about  tliirty-four  miles,  where  he  lived  con- 
tinuously until  his  death  in  1864  or  1865.     Elisha  Roberts  died  in 
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the  year  1844  in  the  fall  of  said  year,  and  prior  to  his  death,  in  July, 
he  sold  a  portion  of  the  Sims  survey,  which  was  conveyed  to  him  by 
the  above  instrument,  to  one  William  Dickerson,  and  Dickerson  and 
his  heirs,  and  those  claiming  under  and  through  him,  have  continu- 
ously asserted  title  to  the  property  by  living  upon  it  and  claiming  it 
and  selling  it.  Roberts  sold  the  land  to  Dickerson  as  owner  and  not 
as  agent  or  attorney.  Boberts,  by  his  will,  gave  a  portion  of  the  Sims 
land  to  his  daughter,  Mahala  Hall.  Elisha  Boberts'  will  was  probated 
in  the  Probate  Court  of  San  Augustine  County,  Texas,  shortly  after 
his  death,  and  his  executors  took  charge  and  inventoried  all  the 
Joseph  Sims  league  of  land  as  belonging  to  Boberts*  estate,  and  shortly 
after,  about  the  year  1851,  the  executors  of  Boberts  partitioned  and 
divided  the  Sims  league  of  land  between  his  eight  children,  and  in 
the  partition  and  division  they  set  apart  to  Esther  Jane  Sublett,  one 
of  the  heirs  of  Elisha  Boberts,  the  land  in  controversy  in  this  suit. 
Elisha  Boberts  before  his  death  contracted  to  sell  a  portion  of  the 
Sims  league  to  Samuel  Loggins  before  his  death,  and  after  Boberts' 
death  in  1851,  Samuel  Loggins  applied  to  the  executors  of  Elisha 
Boberts  to  complete  the  sale  to  him  made  by  Elisha  Boberts,  and  the 
executors  of  Elisha  Boberts  made  a  conveyance  of  a  portion  of  the 
land  to  the  said  Loggins.  The  heirs  of  Elisha  Boberts,  and  those  to 
whom  they  have  sold,  have  continuously,  from  the  time  of  the  par- 
tition of  the  Joseph  Sims  survey  in  1853,  asserted  title  to  the  parts 
set  apart  to  them  and  many  persons  are  now  living  upon  the  league 
of  land  and  have  continuously  lived  upon  the  league,  asserting  title 
through  the  Boberts  heirs.  Esther  Jane  Sublett,  one  of  the  heirs  of 
Elisha  Boberts,  who  was  awarded  in  the  partition  the  portion  of  \\\e 
land  in  controversy,  asserted  claim  and  title  to  the  land  and  paid 
taxes  thereon  for  a  number  of  years  until  she  sold  the  property  to 
George  Ball,  J.  B.  Hutchings,  John  Sealy  and  George  Sealy  on  the 
9th  day  of  March,  1870,  by  a  deed  made  to  them  by  her,  of  that  date, 
to  the  land  set  apart  to  her  in  the  partition  of  the  estate  of  Elisha 
Roberts,  which  deed  was  immediately  recorded  in  book  2,  page  26, 
of  the  deed  records  of  San  Augustine  County,  Texas,  which  deed  has 
been  upon  record  since.  The  plaintiffs  in  this  cause  have  the  title  to 
the  property  which  was  conveyed  by  Esther  Jane  Sublett,  as  stated 
last,  by  a  partition  deed  made  between  John  H.  Hutchings,  George 
Sealy,  George  Ball  and  John  Sealy,  Sarah  Ball,  Frank  M.  Ball,  J. 
C.  and  Nellie  League,  in  which  partition  deed  the  land  in  controversy 
in  this  suit  was  conveyed  and  set  apart  to  the  estate  of  John  Sealy, 
and  the  plaintiffs  in  this  case  are  the  heirs  of  John  Sealy. 

"Xeither  Joseph  Sims  nor  his  heirs  ever  lived  upon  the  land  from 
1838  down  to  the  present  time,  and  neither  Joseph  Sims  nor  his  heirs 
have  ever  sold  or  attempted  to  sell  any  of  the  land,  and  have  never 
paid  any  taxes  on  the  same,  or  have  ever  asserted  claim  or  title  to 
the  land  by  placing  upon  the  records  of  the  county  any  sort  or  kind 
of  an  instrument,  and  the  first  claim  wliich  has  ever  been  made  to 
the  land  by  either  Joseph  Sims  or  his  heirs,  from  the  time  he  sold 
it  in  1838,  was  last  year,  1907,  when  the  heirs  of  Joseph  Sims  exe- 
cuted powers  of  attorney  to  E.  P.  Padgett,  coupled  with  a  half  in- 
terest in  Padgett  in  the  survey. 
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"The  executors  of  the  will  of  Elisha  Roberts  inventoried  the  Joseph 
Sims  as  part  of  the  estate  of  said  Roberts  and  the  same  was  parti- 
tioned among  the  heirs  of  said  Roberts,  all  of  which  is  of  record  in 
San  Augustine  County,  Texas. 

"Joseph  Sims  was  on  the  land,  at  Sam  Loggins*  house,  in  1848  or 
1849,  and  in  1851  or  1852.  When  he  was  there  in  1848  or  1849  he 
was  looking  after  some  cattle,  and  when  he  was  there  in  1851  or 
1852  he  said  he  had  been  to  Austin  to  look  after  his  land  matters,  or 
to  get  his  patent.  It  was  further  testified  by  the  witness  Maxey  that 
he  was  a  nephew  of  Joseph  Sims  and  was  seventy  years  old  and 
lived  in  Louisiana  from  the  time  he  was  bom  until  1886,  about  ten 
miles  from  Manny,  in  Sabine  Parish,  and  about  ten  miles  from  where 
Joseph  Sims  lived;  that  he  heard  Joseph  Sims  say  about  1860  that 
he  claimed  the  land  in  Texas,  and  that  he  heard  him  afterwards  speak 
of  his  Texas  land,  and  that  in  1871  the  witness  received  a  letter, 
which  he  read,  from  John  Sims,  one  of  Joseph  Sims*  sons,  who  at 
the  time  lived  in  southern  Texas,  telling  the  witness  to  go  to  Manny 
and  look  after  his  land.  The  witness  stated  that  the  letter  meant 
for  him  to  look  after  the  land  in  Texas.  The  heirs  of  Sims  never 
made  any  power  of  attorney  and  never  employed  anybody  to  look  after 
the  land  until  last  year,  when  they  employed  E.  P.  Padgett. 

"The  parties  represented  by  E.  P.  Padgett  are  the  heirs  of  Joseph 
Sims,  deceased,  and  E.  P.  Padgett,  one  of  the  interveners,  has  a 
power  of  attorney  from  each  and  all  of  said  heirs,  conveying  to  him 
a  one-half  interest  in  whatever  interest  the  said  heirs  had  in  the 
Joseph  Sims  league." 

From  these  facts  the  court  concluded  that  the  instrument  recited 
was  intended  to  convey  the  title  to  the  league  and  labor  of  land,  and 
not  as  a  power  of  attorney,  and  further  concluded  that  on  its  face 
this  was  the  effect  of  the  instrument. 

By  their  first  assignment  of  error  appellants  complain  of  the  action 
of  the  court  in  admitting  in  evidence  the  instrument  of  November  1, 
1838,  herein  recited,  over  their  objections  based  on  the  following 
grounds : 

1.  Because  the  instrument  recited  fails  to  describe  the  land  with 
suflBcient  certainty  to  identify  it. 

2.  Because  it  failed  to  state  the  county  or  State  in  which  the  Jand 
is  situated,  and  the  patent  shows  the  land  to  be  on  Chiaman  Creek 
and  does  not  mention  Chinquepin  Creek. 

3.  Because  the  instrument  taken  in  connection  with  the  patent 
shows  that  at  the  time  said  instrument  was  made  the  land  had  neither 
been  patented  or  surveyed,  nor  segregated  from  the  public  domain. 

4.  Because  the  instrument  was  not  proven  for  record  as  required 
by  law. 

None  of  the  objections  to  the  introduction  in  evidence  of  the  in- 
strument are  tenable.  The  land  is  described  as  "one  sitio  and  labor 
of  land  surveyed  for  me  on  Chinquepin  Creek,  where  I  now  live." 
It  was  shown  that  Sims  at  that  time  lived  upon  the  league  of  land 
afterwards  patented  in  his  name,  of  which  the  land  in  controversy 
is  a  part,  and  that  this  is  the  same  land  surveyed  for  him  in  April, 
1838.     The  field  notes  of   this  survey  returned   to  the  Land   OflSce 
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were  afterwards  corrected  in  1841,  and  the  patent  issued  upon  the 
corrected  field  notes.  This  did  not  substantially  aflfect  the  identity 
of  the  league  surveyed  with  that  patented,  and  it  was  satisfactorily 
shown  that  the  league  surveyed  for  Sims  in  1838,  and  on  which  he 
was  living  when  the  instrument  to  Eoberts  was  executed,  was  the 
same  land  covered  by  the  patent.  The  location  and  survey  in  1838 
separated  the  land  from  the  public  domain  as  effectually  as  the  patent 
insofar  as  the  right  of  the  grantee  to  sell  was  concerned,  and  this 
was  not  affected  by  the  fact  that  on  account  of  some  omission  or  de- 
fect in  the  field  notes  it  was  found  necessary  to  have  corrected  field 
notes  upon  which  the  patent  issued.  The  testimony  shows  that  on 
account  of  the  omission  of  a  call  the  original  field  notes  did  not 
close,  which  required  correction. 

We  are  inclined  to  think  that  the  certificate  of  proof  of  the  instru- 
ment for  record  was  insufficient  to  admit  it  in  evidence  without 
proof  of  its  execution  under  the  statute,  but  it  was  executed  in  1838 
and  was  admissible  as  an  ancient  instrument  without  proof  of  its 
execution.  It  appears  from  the  record  that  the  original  instrument 
was  offered  in  evidence,  but  if  in  fact  a  certified  copy  was  offered  the 
defect  in  the  certificate  of  proof  for  record  was  cured,  and  the  certi- 
fied copy  properly  admitted  under  the  provisions  of  article  2312,  as 
amended  by  the  Act  of  1907.  (Chapter  165,  Acts  of  the  Thirtieth 
Legislature,  page  308.)  This  was  not  affected  by  the  fact  that  appel- 
lant Padgett  had  acquired  his  interest  before  the  passage  of  this  Act. 
The  statute  in  question  relates  to  a  rule  of  evidence  in  which  no  one 
has  a  vested  right.  (Mious  v.  The  State,  31  Texas  Crim.  Rep.,  597.) 
The  Act  in  question  by  its  terms  does  not  apply  as  against  a  claim 
adverse  to  or  inconsistent  with  that  evidenced  under  the  instrument 
which  has  been  asserted  during  the  first  ten  years  that  the  instru- 
ment has  been  upon  record.  The  court  finds  that  this  instrument 
has  been  upon  record  since  1838  and  that  no  adverse  claim  has  been 
asserted  against  that  conveyed  by  it  until  the  execution  of  the  power 
of  attorney  to  Padgett  in  1907.  There  was  no  error  in  admitting 
the  instrument  in  evidence.  The  first  assignment  of  error  presenting 
the  point  is  overruled. 

The  fourth  assignment  is  that  the  court  erred  in  admitting  in 
evidence  the  instrument  executed  by  Joseph  Sims  and  in  construing 
the  same  to  be  a  deed  and  not  a  power  of  attorney.  The  only  propo- 
sition under  this  assignment,  which  is  not  itself  presented  as  a  propo- 
sition, is  that  '^so  long  as  the  title  is  imperfect  and  inchoate  the  lands 
belong  to  the  State  of  Texas,  and  the  public  lands  are  not  a  lawful 
subject  matter  of  private  contract,  and  any  attempt  to  convey  the 
same  by  one  person  to  another  passes  no  interest  whatever  in  the 
land  and  does  not  create  the  relation  of  vendor  and  vendees.*'  This 
proposition  has  no  proper  relation  to  the  assignment  in  question,  and 
the  question  attempted  to  be  raised  by  the  assignment  might  properly 
be  dismissed  without  consideration.  If  the  question  of  the  proper 
construction  of  this  instrument  were  properly  presented  we  would 
hold  that,  as 'concluded  by  the  trial  court,  the  instrument  on  its  face 
is  a  deed  and  not  a  power  of  attorney.  It  is  a  part  of  the  history  of 
the   country,  of  which  courts  take  judicial   notice,   that   in   makings 
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conveyances  of  land,  especially  after  location  of  certificate  and  before 
issuance  of  patent,  instruments  in  the  form  of  powers  of  attorney 
were  used.  (Cox  v.  Bray,  28  Texas,  260.)  The  terms  of  this  instru- 
ment are  entirely  inconsistent  withr  a  mere  power  to  sell  for  the  bene- 
fit of  the  maker.  They  evidence  a  purpose  to  confer  full  sovereignty 
and  beneficial  ownership  in  the  land,  and  if  there  were  any  doubt 
about  this  the  findings  of  fact  show  conclusively  that  it  has  been  so 
treated  by  Sims  during  his  lifetime  and  his  heirs  after  him,  as  well 
as  by  Roberts  and  those  claiming  under  him  from  the  date  of  the 
instrument  in  1838  until  the  date  of  this  belated  claim  in  1907. 

The  trial  court  was  correct  both  in  construing  this  instrument  as 
a  deed  and  not  a  mere  power  of  attorney,  on  its  face,  and  also  in 
finding  as  a  fact  from  the  evidence,  that  such  was  the  intention  of 
the  parties.  (Cook  v.  Lindsay,  57  Texas,  69;  Brown  v.  Simpsons' 
Heirs,  67  Texas,  225;  Davidson  v.  Senior,  3  Texas  Civ.  App.,  547.) 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  W.  S.  Lampkin. 

Decided  February  3,  1909. 

1. — Evidence— Aooount  Sales. 

In  an  action  for  damages  to  cattle  in  their  shipment  by  rail  an  account  of 
sales  thereof,  sent  to  plaintiff  from  his  commission  merchants  but  not  shown 
by  any  testimony  to  be  correct,  was  not  admissible  in  proof  of  the  amount  for 
which  the  cattle  sold. 

2. — Same— EzTOk . 

Error  in  receiving  an  account  of  sales  of  live  stock  in  proof  of  the  price 
brought  by  them  was  not  rendered  harmless  by  the  fact  that  plaintiff  had  tes- 
tified to  the  same  price  as  being  their  market  value  in  the  condition  in  which 
they  JEirrived.    Being  interested,  his  testimony  could  not  be  taken  as  conclusive. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below 
before  Hon.  John  Watson. 

Terry,  Cavin  £  Mills  and  A.  H.  Culwell,  for  appellant. 

Monta  J.  Moore  and  E.  A.  Camp,  for  appellee. 

KEY,  Associate  Justice. — ^This  is  a  suit  for  damages  growing 
out  of  a  shipment  of  cattle  and  hogs  from  Cameron  to  Galveston, 
Texas.  There  was  a  jury  trial  resulting  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  has  appealed. 

We  overrule  all  the  assignments  of  error,  except  the  eighth  and 
ninth,  which  are  sustained.  The  two  assignments  referred  to  chal- 
lenge the  rulings  of  the  trial  court  in  permitting  the  plaintiflF  to  tes- 
tify that  he  had  received  from  the  commission  house  at  Galveston 
to  whom  the  stock  was  shipped  $90  for  ten  head  of  cattle,  part  of  the 
shipment  involved  in  this  suit;  and  in  not  striking  from  the  account 
of  sales,  which  was  put  in  evidence,  the  item  showing  that  nine  head 
of  cattle,  not  sold  by  weight,  sold  for  $10  per  head  and  for  a  total 
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amount  of  $90.  The  plaintiff  was  present  in  Galveston  when  the 
other  animals  were  sold,  and  as  to  these,  in  connection  with  the  tes- 
timony given  by  the  plaintiff,  we  think  the  account  of  sales  was 
admissible,  though  it  was  not  proved  up  by  any  other  witness.  But, 
according  to  the  plaintiff's  own  testimony,  the  nine  head  of  cattle 
embraced  in  the  account  of  sales  as  sold,  not  by  weight,  but  at  $10 
per  head,  were  not  sold  while  the  plaintiff  was  in  Galveston,  nor  until 
after  he  left  there,  and  no  witness  testified  that  the  account  of  sales 
in  that  respect  was  correct,  nor  was  there  any  other  testimony  as  to 
how  much  the  nine  head  of  cattle  were  sold  for.  It  is  true,  as  stated 
by  the  judge  in  qualifying  the  bill  of  exceptions,  that  the  plaintiff 
testified  that  the  market  value  of  the  nine  head  of  cattle  on  their 
arrival  at  Galveston  was  $10  per  head,  and  that  if  they  had  been 
moved  in  reasonable  time  and  been  properly  handled,  they  would 
have  been  worth  $20  per  head.  But  the  plaintiff  was  an  interested 
witness,  and  the  jury  was  not  compelled  to  accept  his  testimony  as 
true,  and  as  the  item  in  the  account  of  sales  showing  that  the  nine 
head  of  cattle  were  sold  for  $10  per  head  tended  to  corroborate  the 
plaintiff's  testimony  as  to  their  value,  it  was  material  and  its  admis- 
sion dan  not  be  treated  as  harmless  error.  That  it  was  error  to  ad- 
mit that  testimony  seems  manifest.  The  account  of  sales  was  not  an 
instrument  officially  authenticated  so  as  to  render  it  admissible;  and, 
insofar  as  the  item  referred  to  is  concerned,  it  was  not  shown  by  the 
testimony  of  any  witness  to  be  correct. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


John  Zan  et  al.  v.  A.  Clark  et  al. 

Decided  February  3,  1909. 

1. — ^msaomer — ^Idem  Sonans. 

There  is  no  distinction  in  law  between  the  name  Zan  and  Zann;  the  pro- 
nunciation being  the  same,  the  spelling  is  immaterial. 

9. — ^Vendor's  Lien — ^Foreclosure — ^Parties — ^Interpleader. 

In  an  action  to  recover  and  foreclose  on  vendor's  lien  notes  by  assignees, 
defendants,  the  vendor  and  vendee,  could  not,  by  interpleader,  make  intermediate 
assignors  parties,  for  the  purpose  of  litigating,  a  claim  to  rescind  the  assign- 
ment to  them  as  having  been  procured  by  fraud. 

8. — Pleading — ^Faets  Supplied  by  Answer. 

A  petition  is  not  subject  to  demurrer  for  omitting  to  state  facts  which 
are  supplied  by  the  allegations  of  defendants'  answer. 

4. — ^Foreclosure — ^Assignment  Procured  by  Fraud — ^New  Contract. 

No  defense  to  an  action  for  recovery  and  foreclosure  on  vendor's  lien  notes 
by  an  assignee  was  shown  by  establishing  that  the  assignment  was  invalid  be- 
cause procured  by  fraud  on  the  assignor  and  that  the  makers  had  settled  with 
him  by  reconveying  the  land,  where  the  uncontradicted  proof  showed  that  after 
the  discovery  of  such  fraud  the  assignor  had  settled  with  the  assignee  his 
claim  arising  therefrom  by  receiving  a  new  consideration. 
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Appeal  from  the  District  Court  of  Palls  County.  Tried  below 
before  Hon.  Bichard  I.  Munroe. 

Tom  Connolly,  for  appellant  Holland;  TF.  W,  Holland,  Jr.,  for 
appellant  Zan. — Suit  against  John  Zann  upon  a  written  instrument 
can  not  be  maintained,  against  John  Zan,  when  misnomer  is  espe- 
cially plead  by  sworn  plea.  Cummings  v.  Bice,  9  Texas,  52^8;  Mc- 
Clelland V.   Smith,  3  Texas,  210;  Miszener  v.   Siter,  23  Texas,  621. 

The  court,  by  overruling  Zan's  plea  of  misnomer  and  forcing  him 
to  answer  as  John  Zann,  could  not,  over  his  objection,  introduce 
notes  by  John  Zan,  to  support  plaintiffs'  case  against  him  as  John 
Zann.  Mims  v.  Mitchell,  1  Texas,  443;  Guess  v.  Lubback,  5  Texas, 
538;  McGreal  v.  Wilson,  9  Texas,  42G;  Smith  v.  Montes,  11  Texas,  26. 

Any  person  who  commits  a  fraud  is  responsible  therefor,  whether 
the  fraud  be  relied  upon  as  a  ground  for  an  action  of  deceit,  or  as 
a  ground  for  avoiding  a  contract;  and  the  plaintiffs  having  obtained 
possession  of  the  notes  through  the  fraud  of  Damon  &  Gibson,  they 
were  proper  parties  to  the  suit.  14  Am.  &  Eng.  Encv.  Ijaw  (2d  ed.), 
152,  sec.  12. 

Where  the  petition  asks  for  no  redress  against  a  defendant  and 
shows  no  cause  of  action  against  him,  a  demurrer  should  be  sus- 
tained. At  no  place  in  the  plaintiffs'  first  amended  petition  is  any 
allegation  showing  Holland's  connection  with  the  land  or  notes,  ex- 
cept to  allege  that  he  had  transferred  the  notes  to  Damon  &  Gibson, 
without  recourse  upon  him,  simply  asking  for  foreclosure  against 
Holland,  without  reason.     Bev.   Stats.,  art.   1191. 

The  court  erred  in  refusing  to  allow  the  defendant  Holland  to 
go  to  the  jury  on  the  question  of  fraud  and  misrepresentation  of  the 
defendants  Damon  and  Gibson,  because  the .  undisputed  evidence 
showed  that  the  plaintiffs  Clark  and  Mosely  obtained  the  notes  from 
said  parties  long  after  their  maturity.  Bev.  Stats.,  1895,  art.  307; 
Walker  v.  Wilson,  79  Texas,  185;  Mayfield  Gro.  Co.  v.  Price,  43 
Texas  Civ.  App.,  391;  Claflin  v.  Harrington,  91  Texas,  294;  Alex- 
ander V.  Bank,  47  S.  W.,  841;  Lybrand  v.  Fuller,  69  S.  W.,  1008; 
Wright  V.  Hardie,  30  S.  W.,  675;  Bische  v.  Planters'  Nat.  Bank, 
84  Texas,  413;  Bicker  Nat.  Bank  v.  Brown,  43   S.  W.,  909. 

Spivey  &  Carter,  for  appellees  Clark  and  Moseley. — After  Holland 
ascertained  the  fraud  that  had  been  practiced  upon  him  with  respect 
to  the  Mexico  land,  he  demanded  and  accepted  a  contract  allowing 
him  to  change  his  location,  and  thereafter  continued  to  demand  a 
deed  to  the  Mexico  land  as  selected  by  him,  and  also  dealt  with  same 
as  his  property,  and  continued  to  hold  such  relocation  certificate.  He 
was  therefore  not  entitled  to  recover  possession  of  the  notes  in  suit, 
nor  to  resist  their  payment  by  sale  of  the  land  securing  them.  And 
the  court  upon  this  issue  correctly  instructed  a  verdict  for  plaintiffs. 
Beach  on  Contracts  (1897),  sec.  8*12;  Wells  v.  Houston,  23  Texas  Civ. 
App.,  629;  Critchfield  v.   Stanfield,  2  Posey,  480,  482. 

Zan  and  Zann  are  idem  sonans;  and  where  defendant  does  not 
claim  surprise,  and  it  reasonably  appears  that  he  had  no  cause  there^ 
for,  the  variance,  if  any,  is  harmless  and  immaterial.     Galveston,  H. 
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&  S.  A.  By.  V.  Puente,  30  Texas  Civ.  App.,  246;  Swift  v.  Bruce, 
31  Texas  Civ.  App.,  92;  Baywood,  etc.,  Co.  v.  Langford,  32  Texas 
Civ.  App.,  401;  Butler  v.  Holmes,  29  Texas  Civ.  App.,  49.  The  fol- 
lowing names  have  been  held  idem  sonans:  Cabinis  and  Cabiness-^ 
Lembert  v.  Cabiness,  75  Texas,  228;  Emerly  and  Emerley — G.,  H. 
&  S.  A.  By.  Co.  V.  Daniels,  20  S.  W.,  955;  Dillahunty  and  Dilla- 
hinty — Dillahunty  v.  Davis,  74  Texas,  344;  Yarbery  and  Yarboro — 
Bussell  V.  Oliver,  78  Texas,  15;  Giboney  and  Gibuey — Fleming  v. 
Gibonev,  81  Texas,  427;  Hieronymous  and  Heronymous — Tevis  v. 
Collier,'  84  Texas,  639. 

The  cause  of  action  alleged  by  Holland  fop  damages  against  Damon 
&  Gibson  being  in  no  way  connected  with  plaintiffs  or  their  cause  of 
action,  and  no  relief  being  asked  against  plaintiffs  (nor  could  there 
be)  as  to  such  damages,  there  was  an  improper  joinder  of  causes 
of  action  and  parties.  Oak  Cliff  College  v.  Armstrong,  50  S.  W., 
610,  and  authorities  cited  on  page  612,  all  of  which  are  in  point. 

While  perhaps  plaintiffs'  petition  may  not  have  stated  sufficiently 
a  cause  of  action  against  defendant  Holland,  it  prayed  for  foreclosure 
against 'him  upon  the  tract  of  land  described.  The  petition,  there- 
fore, was  not  subject  to  general  demurrer,  but  may  have  been  to 
special  exception.  But  the  defendant  Zan  alleged  that  before  the 
suit  was  filed  he  had  sold  and  conveyed  the  land  in  controversy  to 
the  defendant  Holland  and  deed  had  been  duly  recorded,  which  alle- 
gation is  not  denied  by  Holland.  Therefore  the  pleading  over  by 
Zan  put  said  matter  in  issue,  and  cured  the  defect,  if  any,  in  plain- 
tiffs' pleading.  Holland  also  plead  that  he  was  the  original  vendor 
of  said  land,  and  was,  by  reason  of  the  fraud  practiced  upon  him, 
still  the  owner  of  the  superior  title,  and  prayed  for  cancellation  of 
his  transfer  of  it  to  Damon  &  Gibson.  Hill  v.  George,  5  Texas,  87-8 ; 
Grimes  v.  Haygood,  19  Texas,  246. 

Z,  I.  Harlan,  for  appellees  Damon  and  Gibson. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  is 
stated  as  follows  in  appellant's  brief: 

"This  suit  was  instituted  in  the  District  Court  of  Falls  County, 
on  June  20,  1905,  by  the  plaintiffs  A.  Clark  and  Annette  Moseley, 
upon  six  vendor's  lien  notes  and  for  the  foreclosure  of  the  vendor's 
lien  executed  by  John  Zann  and  payable  to  the  order  of  W.  W. 
Holland  and  by  said  Holland  endorsed  without  recourse  to  the  firm 
of  Damon  &  Gibson.  One  of  these  notes  was  by  Damon  &  Gibson 
transferred  and  assigned  to  Miss  Annette  Moseley,  and  the  other 
five  notes  were  transferred  and  assigned  to  A.  Clark. 

"This  suit  was  instituted  by  plaintiffs  A.  Clark  and  Annette  Mose- 
Jey>  jointly,  against  defendants  John  Zan  and  W.  W.  Holland  upon 
six  vendor's  lien  notes  and  for  foreclosure  of  the  vendor's  lien  upon 
161%  acres  of  land  situated  in  Palls  and  Bobertson  Counties.  All 
of  said  notes  were  executed  by  John  Zan  on  the  27th  day  of  October, 
1900,  and  were  due  in  one,  two,  three,  four,  five  and  six  years  after 
date  respectively,  and  were  payable  to  the  order  of  W.  W.  Holland 
and  each  was  for  the  sum  of  $316.66  2-3  and  each  bears  interest  at 
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the  rate  of  ten  percent  per  annum  and  contain  the  usual  clause  of 
ten  percent  attorney's  fees.  Each  of  said  notes  also  contains  a  clause 
providing  as  follows:  ^It  is  understood  and  agreed  that  failure  to 
pay  this  note  or  any  installment  of  interest  thereon  when  due,  shall, 
at  the  election  of  the  holder  of  them,  or  any  of  them,  mature  all  notes 
this  day  given  by  me  to  said  W.  W.  Holland  in  payment  for  said 
property.^  Each  of  said  notes  also  contains  this  clause:  This  note 
is  given  in  part  payment  for  a  certain  lot  or  parcel  of  land  situated 
in  Eobertson  and  Falls  County,  Texas,  160  acres  of  the  John  West 
league,  this  day  conveyed  to  John  Zan  by  W.  W.  Holland/  Each  of 
said  notes  also  contains  the  following:  'Consideration.  Cash,  $750.- 
66  2-3;  Note  1,  $316.66  2-3;  Note  2,  $316.66  2-3;  Note  3,  $316.- 
66  2-3;  Note  4,  $316.66  2-3;  Note  5,  $316.66  2-3;  Note  6,  $316.- 
66  2-3.''  Upon  Note  No.  1  there  was  a  credit  of  $100  of  date  Octo- 
ber 26,  1901,  and  a  credit  of  $50  of  date  October  4,  1902. 

"On  January  20,  1904,  all  of  these  notes  were  endorsed  in  blank 
without  recourse  by  W.  W.  Holland,  and  transferred  by  him  to 
Damon  &  Gibson,  a  firjn  composed  of  H.  6.  Damon  and  Guy  M. 
Gibson,  and  on  said  date  Holland  executed  a  transfer  of  the  vendor's 
lien  to  said  parties:  At  the  time  of  the  transfer  of  these  notes  by 
Holland  to  Damon  &  Gibson,  Notes  Nos.  1,  2  and  3  were  due  and 
unpaid. 

"Defendants  Holland  and  Zan's  pleadings  allege  that  the  consid- 
eration for  the  transfer  of  these  notes  by  Holland  to  Damon  &  Gibson 
and  the  transfer  of  vendor's  lien  was  the  written  promise  by  Damon 
&  Gibson  to  convey  to  defendant  Holland  four  hundred  and  fifty  acres 
of  land  in  the  Bepublic  of  Mexico,  which  said  land  Damon  &  Gibson 
represented  to  Holland  was  very  fertile  and  covered  with  dense  for- 
ests of  mahogany,  rosewood  and  other  valuable  timbers,  and  free 
from  overflow  and  insects,  etc.  That  said  representations  were  know- 
ingly, falsely  and  fraudulently  made  and  that  they  were  untrue  and 
in  consequence  the  consideration  for  said  transfer  had  failed  and  the 
notes  herein  sued  upon  were  still  the  property  of  W.  W.  Holland. 
About  January  26,'  1904,  Damon  &  Gibson  put  up  one  of  these  notes, 
the  one  due  October  27,  1904,  with  Miss  Annette  Moseley  as  collat- 
eral security  for  a  loan,  and  on  June  14,  1905,  said  note  was  sold 
and  transferred  to  the  plaintiff,  Miss  Moseley.  The  otlier  five  notes 
were  transferred  to  the  plaintiff,  A.  Clark,  in  February,  1905. 

"The  defendants  Holland  and  Zan  interpleaded  Damon  &  Gibson 
and  set  up  rescission  of  the  transfer  of  the  vendor's  lien  and  transfer 
of  the  notes,  and  asked  for  special  damages,  asked  for  rescission,  and 
defendant  Holland  also  prayed  for  judgment  for  the  title  and  pos- 
session of  the  notes  against  all  parties  to  the  suit.  Defendant  Zan 
pleaded  payment  of  said  notes  to  Holland  by  a  retransfer  of  the  land. 

"Upon  a  trial  before  a  jury,  the  court  instructed  a  verdict  for  the 
plaintiffs  against  John  Zan  for  the  full  amount  of  the  notes,  and  a 
foreclosure  of  the  vendor's  lien  against  both  defendants  Holland  and 
Zan,  and  rendered  judgment  accordingly." 

There  is  no  merit  in  appellants'  first  and  second  assignments  of 
error,  based  upon  the  alleged  distinction  between  the  names  John 
Zan  and  John  Zann.     Bules  of  spelling  do  not  constitute  rules  of 
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law^  and  if  a  name  spelled  with  different  letters  can  have  but  one 
pronunciation,  insofar  as  legal  rights  are  concerned  it  is  not  material 
which  way  the  name  is  spelled. 

Tlie  third  assignment  is  addressed  to  the  action  of  the  court  in 
refusing  to  allow  the  defendants  to  implead  Damon  &  Gibson.  We 
overrule  that  assignment,  because  it  is  not  shown  tliat  Damon  & 
Gibson  were  proper  parties  to  the  controversy  between  the  plaintiffs 
and  defendants,  and  the  defendants  had  no  right  to  litigate  in  this 
case  any  cause  of  action  they  may  have  against  Damon  &  Gibson. 
(Frey  v.  Ft.  Worth  &  B.  G.  Ry.  Co.,  86  Texas,  465;  Oak  Cliff  Col- 
lege V.  Armstrong,  50  S.  W.,  610;  Stewart  v.  Gordon,  65  Texas,  347.) 

The  fourth  assignment  is  overruled,  because  if  the  plaintiffs'  peti- 
tion did  not  show  all  the  facts  necessary  to  entitle  them  to  a  judg- 
ment of  foreclosure  against  the  defendant  Holland,  such  facts  were 
supplied  by  the  defendants^  answer. 

The  other  assignments  are  addressed  to  the  action  of  the  court  in 
directing  a  verdict  for  the  plaintiffs,  and  in  not  submitting  the  case 
to  the  jury  upon  the  defendants'  pleas  of  fraud  alleged  to  have  been 
perpetrated  upon  the  defendant  Holland  by  Damon  &  Gibson.  No 
error  was  committed  in  that  regard,  because  the  undisputed  testimony 
coming  from  both  sides  shows  that  if  the  alleged  fraud  was  ever  com- 
mitted by  Damon  &  Gibson  in  contracting  to  sell  Holland  land  in 
Mexico,  after  the  discovery  of  the  fraud  by  Holland  he  made  another 
contract  with  Damon  &  Gibson  for  other  lands  in  lieu  of  that  charged 
by  him  to  have  been  misrepresented  by  Damon  &  Gibson.  According 
to  his  own  testimony,  he  went  to  Damon  &  Gibson,  charged  them 
with  misrepresenting  the  land  they  had  agreed  to  sell  him,  and  de- 
manded $1500  compensation  for  the  wrong  done  him.  That  demand 
was  refused,  but  in  lieu  tliereof  and  as  a  substitute  for  the  first  con- 
tract, another  was  made  by  which  he  was  to  have  other  lands.  This 
being  the  case,  the  alleged  fraud  pleaded  by  Holland  constituted  no 
defense  to  this  suit. 

No  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Associate  Justice  Rice  did  not  sit  in  this  case. 

Writ  of  error  refused. 


William  Ulit  v.  John  H.  Bioqs^  Jr. 

Decided  February  3,  1909. 

1. — ^Negligrenoe — Stook  TTnlawfiiUy  at  Larire. 

The  proprietor  of  a  wagon  was  liable  for  the  negligence  of  his  servant 
driving  it  in  running  against  and  injuring  a  horse  seen  by  the  driver  at  large 
in  a  city,  though  the  animal  was  permitted  by  plaintiff  to  be  so  at  large  in 
violation  of  the  ordinances  of  the  city. 

2. — ^Damages — ^Injury   to  Animal — ^Expenses. 

The  owner  of  an  animal  dying  as  the  result  of  injuries  by  defendant's  neg- 
ligence may  recover,  in  addition  to  its  value,  expenses  of  caring  for  and  treat- 
ing such  injuries,  if  incurred  in  good  faith  and  with  reasonable  expectation 
of  cure. 

Vol.  LIII  Civil— 34. 
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Appeal  from  the  County  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Jno.  W.  Hornsby. 

James  M.  Hart,  for  appellant. — ^The  act  of  the  plaintiff  in  pennit- 
ting  his  horse  to  be  at  large  in  violation  of  the  city  ordinance  consti- 
tutes contributory  negligence  as  a  matter  of  law,  and  plaintiff  can  not 
recover  herein.  Mills  v.  Railway,  67  S.  W.,  291;  Mills  v.  Kailway,  94 
Texas,  247-48. 

It  being  admitted  that  at  the  time  of  the  injury  to  plaintiff's  horse 
there  was  a  valid  ordinance  in  force  in  Austin  prohibiting  horses  from 
running  at  large  on  the  streets  of  said  city,  and  that  at  the  time  of 
its  injury  said  horse  was  so  unlawfully  at  large  on  the  public  streets 
in  violation  of  said  ordinance,  the  defendant  would  be  liable  for  inju- 
ries to  said  horse  only  in  the  event  such  injuries  were  caused  by  acts 
amounting  to  gross  negligence  on  the  part  of  defendant,  and  the  court 
erred  in  failing  to  so  instruct  the  jury  when  requested  so  to  do  by  de- 
fendant. Bailway  v.  Cocke,  64  Texas,  156-57;  Eailway  v.  Bussell,  43 
S.  W.,  576;  Bailway  v.  Nichols,  39  S.  W.,  954. 

Plaintiff  having  sued  for  the  reasonable  market  value  of  his  horse  at 
the  date  of  his  injury,  he  should  not  be  allowed  to  recover  both  the 
market  value  at  such  date  and  also  for  time  spent  by  plaintiff  in  at- 
tending to  the  horse  between  the  date  of  injury  and  the  date  of  death. 

W.  B,  .Holliday  and  A.  S.  Phelps,  for  appellee. 

PISHEB,  Chief  Justice. — This  is  a  suit  by  appellee  against  the 
appellant  TJlit  to  recover  damages  for  the  value  of  a  horse  and  a  cer- 
tain amount  expended  in  an  effort  to  relieve  the  horse  and  cure  him  of 
the  injuries  which  he  had  sustained.  Verdict  and  judgment  were  in 
appellee's  favor  for  $110. 

It  is  a  fact  admitted  that  the  horse  was  injured  when  running  at 
large  upon  one  of  the  public  streets  of  the  city  of  Austin,  and  in  a 
part  of  the  city  where  stock  was  prohibited  from  running  at  large  by 
virtue  of  an  ordinance  of  the  city.  The  evidence  that  sustains  the  ver- 
dict is  substantially  to  the  effect  that  a  driver  of  one  of  appellant's 
delivery  wagons  negligently  and  carelessly  drove  his  team  against  the 
horse,  which  was  at  that  time  loose  upon  the  streets,  and  the  shaft  of 
the  wagon  penetrated  the  horse's  flank  and  inflicted  a  wound  from 
which  he  died  in  a  few  days.  There  is  evidence  which  shows  that  the 
driver  of  appellant's  wagon  saw  the  horse  and  knew  of  his  proximity 
before  he  drove  the  wagon  against  him.  And,  in  this  connection, 
without  detailing  the  evidence,  it  is  sufficient  to  say  that  the  appellant's 
servant  was  guilty  of  negligence  in  running  against  the  horse,  and  he 
failed  to  exercise  ordinary  care  to  prevent  striking  him.  The"  trial 
court  in  its  charge  to  the  jury,  in  effect,  instructed  them  that  the  de- 
fendant would  be  liable  in  the  event  his  driver  was  guilty  of  negligence, 
or  failed  to  exercise  ordinary  care  to  prevent  striking  the  horse.  This 
view  is  combated  by  the  appellant,  who  contends  that  as  there  was  an 
ordinance  prohibiting  stock  from  running  at  large  at  the  place  where 
the  animal  was  injured,  the  defendant  could  only  be  held  liable  in  the 
event  the  driver  was  guilty  of  gross  negligence. 
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We  desire  to  say  that  this  is  not  an  instance  in  which  the  injured 
stock  was  not  discovered,  and  that  the  party  inflicting  the  injury  acted 
upon  the  assumption  that  the  ordinance  was  not  violated  in  that  there 
was  no  loose  stock  with  which  he  was  likely  to  collide,  but  as  a  fact 
the  evidence  is  clear  that  the  driver  saw  tliis  animal  sometime  before 
he  was  struck,  and  continued  to  see  him  up  to  the  time  that  he  was 
injured,  and  that  he  by  his  negligence  or  want  of  proper  care  in  man- 
aging his  own  team  ran  into  and  injured  the  animal;  and  we  think 
that  under  the  circumstances  the  rule  of  ordinary  care*  and  negligence 
would  apply.    Missouri,  K.  &  T.  Ry.  Co.  v.  Tolbert,  100  Texas,  483. 

The  only  other  question  that  we  desire  to  consider  arises  under  the 
fifth  assignment.  The  court  overruled  appellant^s  special  demurrer 
to  plaintiff^s  petition  wherein  he  claimed  an  item  of  $15  for  loss  of 
time  in  caring  for  and  tending  to  the  horse  from  the  time  he  was  in- 
jured up  to  the  time  he  died.  The  reasonable  expenses  incurred  in 
good  faith,  with  the  hope  and  expectation  of  benefiting  the  horse  or 
curing  him  is  a  proper  item  of  damages  to  be  charged  against  the 
party  who  wrongfully  or  negligently  inflicts  the  injury,  although  the 
owner  may  ultimately  recover  the  value  of  the  horse  from  the  wrong- 
doer. (Ellis  V.  Hilton,  78  Mich.,  150;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Keith,  74  Texas,  289.)  These  cases  hold  that  the  plaintiff  may  re- 
cover such  sum  as  expenses  paid  greater  than  the  value  of  the  prop- 
erty, if  they  were  incurred  in  good  faith.  A  decision  to  the  contrary 
is  Keys  v.  Minneapolis  &  St.  L.  Ry.  Co.,  36  Minn.,  294.  This  case, 
in  effect,  holds  that  the  reasonable  expenses  may  be  recovered,  but  can 
not  exceed  the  value  of  the  property.  We  prefer  to  follow  the  rule  out- 
lined in  the  first  cases  cited.  In  the  case  of  Hughes  v.  City  of  Aus- 
tin, 12  Texas  Civ.  App.,  178,  and  Moore  v.  King,  4  Texas  Civ.  App., 
397,  this  court  held  substantially  to  the  same  effect. 

We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 


Inteknational  &  Great  Northern  Railroad  Company  et  al.  v. 

Luz  Coy  Morin. 

Decided  February  3,  1909. 

1. — ^ETldenoe — Location  of  Street. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
inflicted  in  a  street  of  a  city  by  collision  with  one  of  defendant's  trains,  the 
testimony  of  a  witness  that  the  tracks  of  the  defendant  were  in  a  certain 
street,  was  not  subject  to  tlie  objections  that  it  was  a  conclusion  of  the  wit- 
ness, was  secondary  evidence,  and  that  the  records  of  the  city  were  the  best 
evidence  as  to  the  boundaries  of  the  street.  The  location  of  the  commonly 
used  streets  of  a  city  or  public  roads  of  a  county  can  be  testified  to  by  any 
one  who  has  knowledge  of  the  matter. 

2. — ^Erldenoe — Leading  Question. 

The  following  question  was  addressed  to  a  witness:  "What's  in  the  road- 
way there  opposite  where  she  (plaintiff)  fell?"  to  which  the  witness  answered, 
**It  is  very  bad."  Held,  the  question  was  not  subject  to  the  objection  that  it 
was  leading. 
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8. — ^ETidenoe  not  Hearsay. 

Testimony  of  a  witness  as  to  the  location  of  a  railroad  track  in  a  street, 
considered,  and   held  not  subject  to  the  objection   that  the  witness   was   not 

testifying  from  his  own  knowledge. 

« 

4. — Same — ^Location  of  Street. 

The  maps  and  records  of  a  city  are  not  necessarily  the  best  evidence  of 
the  actual  location  of  the  streets  on  the  ground ;  they  only  serve  as  guides  to 
the  location.  Testimony  of  city  engineer  as  to  the  width  of  a  street  in  a  city, 
considered,  and  held  competent  although  it  did  not  appear  that  he  was  present 
when  the  original  lines  were  established. 

6. — Trial — ^Improper  Argument. 

An  appeal  to  the  jury  by  counsel  for  plaintiff  in  a  damage  suit  to  apply 
the  golden  rule  in  behalf  of  plaintiff  in  arriving  at  their  verdict,  held,  harni- 
less  error,  if  error  at  all,  in  view  of  the  fact  that  the  argument  was  withdrawn 
by  counsel  and  the  jury  was  instructed  by  the  court  to  disregard  it. 

6. — Personal  Injury — Railroad  in  Street — Cnstomary  Hegligence. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
caused  by  backing  its  train  over  plaintiff  in  the  street  of  a  city,  evidence  of 
negligence  considered,  and  held  sufjScient  to  support  a  verdict  against  the  de- 
fendant; and  the  fact  that  the  negligent  acts  were  customary  with  defendant  was 
no  defense  in  the  absence  of  proof  that  plaintiff  knew  of  the  custom. 

Appeal  from  the  Thirty-seventh  Judicial  District,  Bexar  County. 
Tried  below  before  Hon.  E.  Dwyer. 

King  &  Morris  and  Hiclcs  &  Hicks,  for  appellant. — The  location  of 
a  railroad  track  with  reference  to  a  street  necessarily  involves  the 
question  of  the  location  of  its  line,  and  a  statement  of  a  witness  to  the 
effect  that  the  track  is  about  the  middle  of  the  street  is  merelv  the 
opinion  or  conclusion  of  the  witness,  and  is  not  admissible  in  evidence, 
where  the  evidence  fails  to  show  that  the  said  witness  surveyed  the 
lines  of  the  ptreet  or  saw  the  same  surveyed  or  had  some  original 
knowledge  of  the  true  line,  or  that  there  are  sidewalks  or  curb  lines 
or  other  physical  objects  on  the  ground  to  mark  the  same.  Schunior 
V.  Russell,  83  Texas,  94;  Eobinson  v.  Douthit,  64  Texas,  101;  Bolton 
V.  Lann,  16  Texas,  112;  Stewart  v.  Carleton,  31  Mich.,  270;  2  Ency. 
of  Evidence,  p.  720. 

The  maps  and  records  of  the  city  are  the  best  evidence,  and  testi- 
mony in  reference  to  the  width  of  the  street  by  a  witness  who  shows 
no  knowledge  of  the  original  survey  is  secondary  evidence.  Boon  v. 
Hunter,  62  Texas,  589 ;  Welder  v.  Carroll,  29  Texas,  333 ;  Houston  & 
T.  C.  Ry.  V.  Bowie,  21  S.  W.,  304. 

Where  the  evidence  shows  that  the  location  of  a  railway  track  on 
which  appellee  was  struck  with  reference  to  a  street  line  is  in  dispute, 
a  statement  of  appellee  that  when  struck  she  was  on  or  in  the  street, 
is  a  conclusion,  and  is  improper  where  there  is  no  evidence  of  any 
physical  objects  to  show  the  lines  of  the  street,  and  there  is  no  evi- 
dence that  she  knew  where  the  original  or  true  lines  of  the  street 
were. 

It  is  improper  for  the  court,  in  the  presence  and  hearing  of  the 
jury,  to  ask  a  witness  a  leading  question  over  the  objection  of  the  de- 
fendant, tending  to  influence  the  jury  and  cause  them  to  attach  undue 
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weight  to  the  testimony  of  such  witpess.  Freiberg  v.  Beach  H.  &  S.  J. 
Co.,  63  Texas,  455 ;  Smith  v.  Dunnam,  29  S.  W.,  432. 

Where  the  undisputed  testimony  shows  that  appellee  might  have 
walked  with  safety  along  the  portion  of  the  street  used  by  the  public, 
she  was  guilty  of  negligence  as  a  matter  of  law  in  using  the  railroad 
track  when  there  is  no  adequate  reason  given  therefor.  Railway  Co.  v. 
Matthews,  93  S.  W.,  1068;  St.  Louis  &  S.  F.  Ry.  v.  Terrell,  105  S. 
W.,  263. 

A  person  going  upon  a  railroad  track,  even  though  laid  in  the 
street,  is  required  to  use  reasonable  care  before  going  thereon  in  front 
of  a  string  of  cars,  to  see  whether  or  not  said  cars  are  liable  to  be 
moved.  International  &  G.  N.  B.  Co.  v.  De  Olios,  76  S.  W.,  222;  St. 
Louis  &  S.  F.  By.  v.  Ferrell,  105  S.  W.,  263. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

FLY,  Associate  Justice. — In  the  District  Court  appellee  obtained 
a  verdict  and  judgment  against  appellant  in^  the  sum  of  $10,000  ,a8 
damages  arising  from  personal  injuries  inflicted  on  her  through  the 
negligence  of  the  railroad  company.  She  alleged  that  December  29, 
1907,  while  she  was  walking  along  South  Salado  Street  in  the  city  of 
San  Antonio,  which  was  occupied  by  a  long  line  of  freight  cars  be- 
longing to  the  railroad  company  which  blocked  the  street  so  that  ap- 
pellee was  compelled  to  walk  northward  along  the  street  in  order  to 
get  across  the  railroad  tracks,  and  as  she  got  to  the  end  of  the  line 
of  cars  and  walked  on  and  along  the  track  the  cars  were,  without 
warning  or  signal,  moved  along  the  track,  and  struck  appellee  with 
such  force  as  to  knock  her  down  and  cause  her  serious,  painful  and 
permanent  injuries.  It  was  alleged  that  the  railroad  company  was 
in  the  hands  of  a  receiver  and  he  was  made  a  party  to  tlie  suit,  but 
we  denominate  the  railroad  company  appellant  herein. 

The  evidence  shows  that  the  tracks  of  appellant  run  along  South 
Salado  Street,  which  is  a  public  street  in  the  city  of  San  Antonio,  and 
on  the  morning  of  December  29,  1907,  appellee  walked  along  a  string 
of  box  cars  that  were  stationary  in  the  street  mentioned,  and  when 
she  got  to  the  end  of  the  line  of  cars  she  stepped  on  the  track  to  avoid 
the  water  in  the  streets,  and  as  she  did  so  the  cars  were  moved  against 
her,  striking  her  on  the  head,  knocking  her  down  and  crushing  her  left 
leg  so  that  it  had  to  be  amputated  below  the  knee.  She  did  not  see 
nor  hear  any  engine  and  no  bell  was  rung  or  whistle  blown.  She  did 
not  cross  over  the  track  to  San  Luiz  Street  because  that  street  was 
l)locked  by  cars.  Appellee  swore:  "The  car  was  standing  still  and  I 
stepped  in  front  of  it  and  near  it,  but  can't  state  exactly  the  distance. 
The  car  started  with  a  sudden  start  or  jerk,  hit  me,  knocked  me  down 
and  ran  over  me.  As  soon  as  I  put  my  foot  in  front  of  it,  it  struck 
me  just  as  soon  as  I  put  my  foot  in  front  of  the  car.'' 

Appellee  was  struck  on  the  head  with  such  violence  that  since  that 
time  the  right  ear  has  discharged  a  fluid  denominated  "cerebral  fluid" 
because  it  comes  from  the  brain,  and  is  caused  by  a  fracture  of  the 
skull.  Dr.  Braunagel  swore  that  such  a  fluid  would  be  discharged 
from  no  other  cause,  and  stated:    "In  such  a  case,  infection  always 
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takes  place  and  an  obstruction  to  the  flow^  and  that  may  cause  death 
in  a  very  few  hours  and  cause  destruction  of  the  bone.^'  That  testi- 
mony was  not  controverted. 

The  first  assignment  of  error  assails  the  action  of  the  court  in  per- 
mitting Joe  Morin  to  testify  that  tlie  tracks  of  appellant  were  in 
Salado  Street.  The  grounds  of  objection  to  the  testimony  were  that 
it  was  a  conclusion  of  the  witness,  was  secondary  evidence,  the  records 
of  the  city  being  the  best  evidence.  The  aasignment  is  without  merit. 
Appellee  was  not  endeavoring  to  establish  the  boundaries  of  Salado 
Street.  Any  witness  conversant  with  the  established  streets  of  a  city 
can  testify  as  to  whether  a  certain  occurrence  took  place  in  a  street  or 
not  It  would  be  a  singular  rule  of  evidence  that  would  require  a  sur- 
vey of  a  street  in  order  to  determine  whether  any  matter  or  occur- 
rence took  place  on  a  street,  in  an  alley  or  on  a  public  square.  The 
witness  was  not  called  on  to  fix  the  exact  lines  of  the  street,  as  would 
be  the  case  in  a  boundary  suit,  but  was  giving  the  general  position  of 
the  street.  The  location  of  the  commonly  used  streets  of  a  city  or 
public  roads  of  a  county  can  be  testified  to  by  any  witness  who  has 
knowledge  of  the  matter.  Even  though  this  had  been  a  boundary  suit, 
any  one  who  knew  could  testify  as  to  the  location  of  the  lines.  A 
boundary  suit  is  rarely  tried  in  which  such  testimony  is  not  admitted. 
The  witness  in  this  case  gave  his  reasons  for  stating  that  the  railroad 
tracks  were  in  the  street,  and  the  jury  was  authorized  to  hear  his  tes- 
timony and  determine  its  weight.  The  witness  swore  to  the  use  of  the 
street  before  the  railroad  was  built  and  since.  Such  evidence  has  been 
held  sufficient  to  establish  the  location  of  a  public  road.  (Click  v. 
Lamar  County,  79  Texas,  121.)  The  street  was  surveyed  in  1849,  and 
the  witness  knew  its  location  long  prior  to  the  time  when  the  railroad 
was  built.  Giraud,  the  city  engineer,  swore  that  the  west  track  was 
16  or  17  feet  from  the  east  line  of  Salado  Street,  and  said  further: 
"The  I.  &  G.  N.  R.  R.  track  is  on  Salado  Street.  I  made  surveys  and 
ran  lines  there  this  morning.^^ 

The  second  assignment  of  error  is  based  on  the  action  of  the  court 
in  permitting  appellee  to  ask  Magdeline  Morin,  "What^s  in  the  road- 
way there  opposite  where  she  fell?"  Witness  answered:  "It  is  very 
bad/^  The  question  was  objected  to  as  leading.  The  question  did  not 
suggest  any  answer,  and  what  it  had  a  tendency  to  lead  to  is  not  ap- 
parent unless  it  was  that  there  was  some  object  in  the  road.  It  could 
not  have  led  to  anything  unless  it  was  some  object  in  the  street,  and 
surely  not  to  an  answer  as  to  the  condition  of  the  roadway,  such  as 
was  given  by  the  witness. 

The  third  assignment  of  error  complains  of  appellee  being  allowed 
to  swear  that  she  was  walking  near  the  track  on  or  toward  Salado 
Street,  because  it  was  a  conclusion  of  the  witness  and  secondary  evi- 
dence.    The  assignment  is  overruled. 

The  witness  Giraud,  who  was  the  city  engineer,  was  testifying  as  to 
the  location  of  Salado  Street,  and  some  of  his  evidence  was  objected 
to  on  the  ground  that  he  was  not  testifying  from  his  own  knowledge. 
The  witness  had  already  stated  that  he  was  testifying  to  matters 
known  by  him,  and  when  the  objection  was  interposed  that  the  evi- 
dence was  a  conclusion  of  the  witness  and  secondary,  the  court  said: 


1909.]        International  &  Q.  N.  B.  B,  Co.  v.  Morin.  535 

"I  will  overrule  the  objection  as  far  as  it  goes  to  what  he  knows  of 
his  own  knowledge/*  and  then  said  to  the  witness :  "You  are  testifying 
to  what  you  know  of  your  own  knowledge?"  The  witness  answered 
in  the  affirmative,  and  then  counsel  for  appellee,  said:  "Now  you  can 
testify,  if  you  know,  what  is  the  width  of  that  street  opposite  the  gas 
works,  if  you  know  what  it  is  of  your  own  knowledge."  The  witness 
answered:  "Fifty-five  feet>  six  inches,  twenty  varas.  The  west  track 
of  the  I.  &  G.  N.  B.  B.  is  on  the  east  side  of  Salado  Street  in  the 
block  between  Durango  and  Matamoras  Streets."  The  court  again 
said:  "If  you  know  it  of  your  own  knowledge,  go  ahead."  And  the 
witness  answered:  "I  know  it  of  my  own  knowledge.  The  west  track 
is  on  the  east  side  of  Salado  Street.  It  is  about  sixteen  or  seventeen 
feet  from  the  east  line  of  Salado  Street."  Again  the  court  interposed : 
"You  are  still  speaking  of  your  own  knowledge?"  The  quotations 
show  how  carefully  the  trial  judge  confined  the  testimony  to  matters 
arising  from  actual  knowledge  of  the  witness,  and  conclusively  demon- 
strate that  there  is  no  ground,  not  only  for  the  third  assignment  of 
error  but  also  for  the  fourth,  fifth  and  sixth  assignments  of  error, 
which  are  based  on  the  warnings  by  the  court  to  the  witness  to  testify 
from  his  knowledge  of  the  location  and  width  of  the  street. 

The  seventh,  eighth  and  ninth  assignments  of  error  complain  of  the 
evidence  of  the  city  engineer  as  to  the  width  of  Salado  Street,  be- 
cause he  was  not  present  when  the  original  lines  were  surveyed. 
Such  a  rule  of  evidence  would  prevent  proof  of  the  location  of  any 
street  in  San  Antonio.  The  maps  and  records  of  the  city  of  San  An- 
tonio were  not  the  best  evidence  of  the  actual  location  of  the  street  on 
the  ground,  but  only  served  for- the  purpose  for  which  the  engineer 
swore  that  he  used  them,  as  a  guide  to  such  location.  Field  notes  do 
not  locate  lines  on  the  ground;  they  merely  furnish  data  by  which  sur- 
veyors can  locate  them.  The  witness  stated  how  he  arrived  at  his 
knowledge  of  the  location  of  the  street,  and  the  language  of  the  court 
cleariy  did  not  lead  him  into  claiming  that  he  knew  what  he  was  tes- 
tifying about.  The  circumstances  themselves  proclaimed  that  he  was 
testifying  from  knowledge  gained  by  an  application  of  information  ob- 
tained from  the  maps  and  records  of  the  city  of  San  Antonio.  It  is 
hardly  probable  that  the  testimony  of  the  surveyor  who  originally  sur- 
veyed Salado  Street  would  be  accessible  at  that  time.  If  appellant  de- 
sired to  test  the  accuracy  of  the  engineer's  testimony  as  to  his  means 
of  knowledge  of  the  true  position  of  the  street,  it  could  and  should 
have  done  so  on  cross-examination. 

Counsel  for  appellee  in  his  closing  argument  to  the  jury  said:  "I 
ask  you  in  considering  plaintiff's  injuries  to  consider  them  as  you 
would  have  a  jury  to  do  if  your  mother  was  in  her  place;  do  unto 
others  as  you  would  have  others  do  unto  you;  this  is  the  golden  rule, 
and  it  is  a  good  rule  of  conduct  to  follow."  Whether  it  be  reprehensi- 
ble or  not  for  counsel  to  insist  on  a  jury  acting  under  the  rule  invoked 
need  not  be  considered,  although  the  trial  judge  could  not  see  the 
wrong  in  it,  for  counsel  voluntarily  withdrew  the  remarks  and  the 
court  then  instructed  the  jury  not  to  consider  them.  Neither  the  size 
of  the  verdict  nor  any  other  circumstance  shows  that  any  prejudice 
or  passion  was  aroused  by  the  remarks.     Appellee  was  quite  old — ^be- 
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tween  sixty  and  seventy,  or  between  seventy  and  eighty — but  she  was 
not  too  old  to  suffer  excruciatingly  from  the  wounds  she  received 
through  the  negligence  of  appellant,  and  ten  thousand  dollars  for  such 
suffering  and  a  fractured  skull  and  amputated  limb,  do  not  evince 
prejudice  or  passion. 

Our  conclusions  of  fact  dispose  of  the  eleventh  assignment  of  error 
which  complains  because  a  verdict  was  not  instructed  for  appellant, 
and  of  the  thirteenth,  fourteenth  and  fifteeilth  assignments  of  error 
which  assert  a  failure  of  the  evidence  to  fix  appellant's  liabiliiy,  and 
of  excess  in  the  verdict.  The  evidence  clearly  showed  that  the  tracks 
were  in  the  street  and  that  no  attempt  was  made  to  warn  those  on  the 
street  that  the  cars  were  to  be  moved,  and  no  one  was  on  the  cars  to 
watch.  The  evidence  offered  by  appellant  tended  to  show  that  it  was 
the  custom  of  appellant  not  to  give  warnings  of  the  movements  of 
trains  in  that  locality,  and  not  to  have  any  one  on  the  cars  to  look  out 
for  people  on  the  track.  Appellee  knew  nothing  of  such  custom.  The 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Southern  Pacific  Company  v.  John  Hart. 

Decided  February  3,  1909. 

1. — ^Personal  Injury — Befeotive  Switch — Hegrligenoe — Charge  Approved. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  defective  construction  or  maintenance  of  a 
switch,  charge  upon  the  issue  of  negligence  considered,  and  held  not  subject  to 
the  objection  that  it  was  contradictory  and  misleading. 


2. — Same — ^Proof  of  Hegligenoe^-Charge. 

A  refusal  by  the  trial  court  to  give  a  special  charge  which  did  not  con- 
tain anything  not  embraced  in  the  main  charge  except  a  declaration  of  the 
rule  that  negligence  is  not  to  be  inferred  from  the  mere  happening  of  the 
event,  is  not  reversible  error. 

3. — ^Improper  Argument — ^Kot  Reversible  Error,  When. 

When,  in  a  damage  suit,  the  amount  of  the  verdict  is  not  immoderate,  the 
fact  that  the  trial  court  gave  the  jury  a  verbal  instead  of  a  written  instruction 
to  disregard  an  improper  argument  of  counsel,  no  written  instruction  having 
been  requested,  is  not  sufficient  cause  for  reversal  of  the  judgment. 


4. — Same — Practice — Failure  of  Appellant  to  ftecnre  Ruling  of  Court. 

During  the  argument  of  a  case  counsel  for  appellant  contended  that  cer- 
tain testimony  upon  which  counsel  for  appellee  was  commenting,  had  been  ex- 
cluded on  objection;  counsel  for  appellee  contended  it  had  not;  the  court  being 
in  doubt  directed  the  argiiment  to  proceed,  stating  that  he  would  have  the 
stenographer  look  up  the  matter;  this  the  court  forgot  to  do,  and  the  matter 
was  not  again  called  to  the  attention  of  the  court  until  the  motion  for  new 
trial  was  filed.  Held,  it  was  the  duty  of  appellant's  counsel  to  remind  the 
court  and  secure  a  ruling  before  the  trial  closed,  and,  failing  in  this,  appellant 
could  not  afterwards  complain. 

6. — ^Motion  for  Hew  Trial — ^Misconduct  of  Jury — ^Insufficient  Showing. 

A  motion  for  new  trial  based  upon  alleged  misconduct  of  the  jury  in  ar- 
riving at  their  verdict  by  taking  the  average  of  the  different  amounts  favored 
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by  the  different  jurors,  of  which  misconduct  the  only  evidence  was  an  affidavit 
of  a  third  party  that  one  of  the  jurors  told  him  that  the  verdict  was  so  ar- 
rived at,  was  properly  overruled. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Beall  &  Kemp,  for  appellants.  , 

Pattei^on  <&  Wallace,  for  appellee. 

JAMES,  Chief  Justice. — The  acftion  was  brought  by  appellee  for 
damages  for  personal  injury.  The  amended  petition  upon  which  the 
trial  was  had  alleges  in  substance  that  on  March  7,  1907,  plaintiff 
was  a  switchman  in  appellant's  yards  at  Tucson,  Arizona,  assisting  in 
switching  cars;  that  it  became  necessary  to  pull  some  cars  out  of  the 
track  No.  7  and  place  them  on  the  lead,  and  it  became  the  duty  of  the 
other  man  to  close  switch  No.  7  in  order  to  prevent  the  cars  which 
had  been  taken  out  of  track  No.  7  from  running  back  on  that  track, 
and  that  the  other  switchman  or  foreman,  whose  duty  it  was  to  close 
switch  No.  7,  threw  the  switch  or  lever  in  the  usual  manner,  but  that 
on  account  of  the  fact  that  the  switch  was  disconnected  the  switch 
points  failed  to  move  and  remained  in  their  original  position,  and  the 
cars,  instead  of  going  down  the  lead,  ran  back  on  track  No.  7  at  a 
very  rapid  rate,  and  while  plaintiff  was  not  expecting  them,  and  be- 
fore he  could  get  to  a  place  of  safety,  he  was  stnick  by  said  cars  and 
injured.  The  pleading  alleged  in  several  different  ways  negligence  on 
the  part  of  the  defendant  in  failing  to  attach  and  secure  the  rod  which 
moved  the  switch  to  throw  the  lever. 

The  answer  was  general  denial,  assumed  risk,  contributory  negli- 
gence, negligence  of  fellow  servant,  and  a  rule  No.  306.  There  was  a 
verdict  for  plaintiff  for  $9,000. 

Under  the  first  assignment  appellant  presents  the  following  propo- 
sition : 

The  charge  complained  of  (seventh  section  thereof)  is  confusing  and 
misleading  as  to  a  material  issue,  because  one  portion  of  it  authorizes 
the  jury  to  find  the  defendant  guilty  of  negligence  if  the  switch-rod 
was  confined  to  the  journal  of  the  throw-lever  with  a  cotter-key  and 
washer,  and  the  latter  part  of  said  instruction  intimates  that  the  de- 
fendant would  not  be  guilty  of  negligence  if  a  cotter-key  and  washer 
had  been  used.  The  instruction  is,  therefore,  contradictory  of  itself 
and  misleading. 

We  think  the  section  of  the  charge  referred  to  can  not  be  taken  as 
involving  a  contradiction.  The  first  part  of  the  paragraph,  in  effect, 
states  that  if  the  switch-rod  became  disconnected  by  reason  of  (among 
other  things)  the  use  of  a  cotter-key  with  a  washer  (and  the  latter 
part  of  the  paragraph),  or  if  "fastened  with  a  cotter-key  either  with 
or  without  a  washer,  but  said  cotter-key  was  permitted  to  become  worn 
and  defective  and  broken,  and  because  of  said  worn  and  defective  con- 
dition, if  any,  dropped  out,  and  you  further  believe  from  the  evidence 
that    ...    the  permitting  of  said  cotter-pin  or  key  to  become  so 
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worn  and  defective  and  to  drop  out,  if  it  did,  was  negligence,  etc.,"  to 
find  for  plaintiflF,  otherwise  for  the  defendant. 

There  is  no  complaint  in  this  assignment  or  proposition  that  the 
first  portion  of  the  charge  was  wrong.  The  latter  part  of  the  charge 
was  not  dealing  with  the  matter  of  the  nse  of  a  cotter-key  with  washer, 
but  to  the  condition  of  things,  viz. :  the  use  of  a  key  with  washer,  the 
key  being  worn  and  defective. 

The  paragraph  authorized  the  jury  to  find  for  plaintiff  only  upon 
a  finding  "that  the  failure  to  use  a  nut  on  the  end  of  the  bolt  or 
journal  to  fasten  same,  or  the  permitting  said  cotter-pin  or  kly  to  be- 
come so  worn  and  defective  and  to  drop  out,  if  it  so  did,  w«is  negli- 
gence on  the  part  of  the  defendant."  Thus  it  appears  clearly  from  the 
charge  that  it  submitted  negligence  of  the  defendant  only  in  reference 
to  two  things,  viz. :  the  failure  to  use  a  nut,  or  the  failure  to  have  the 
cotter-pin  in  order,  and  there  was  nothing  contradictory  or  ambiguous 
in  the  paragraph  where  it  refers  to  the  negligence  of  defendant  and 
tells  the  jury  in  just  what  respects  it  must  be  found  negligent  in  order 
to  warrant  a  verdict  for  plaintiff. 

The  second  assignment  can  not  be  sustained.  The  refused  charge 
appellant  says  should  have  been  given  because  thereby  the  jury  would 
have  been  informed  that  negligence  is  not  to  be  inferred  from  the 
mere  happening  of  the  event.  Everything  else  contained  in  this  spe- 
cial charge  appears  in  the  court^s  charge  except  a  declaration  of  the 
above  rule.  (Missouri,  K.  &  T.  Ey.  v.  Lynch,  40  Texas  Civ.  App., 
543.) 

The  third  complains  of  this  argument  of  counsel:  **If  White  (a 
witness  for  defendant)  in  his  depositions  had  told  the  truth  as  to  how 
this  accident  happened,  his  job  with  the*  Southern  Pacific  would  not 
have  lasted  longer  than  a  snowball  in  Yuma."  The  verdict  in  this 
case  was  for  $9,000.  Plaintiff  was  a  switchman  earning  over  one  hun- 
dred dollars  a  month,  and  he  lost  both  his  legs  by  the  accident.-  The 
verdict  was,  therefore,  not  immoderate  in  amount.  The  bill  shows 
that  the  court  at  the  time  instructed  the  jury  not  to  consider  the  lan- 
guage used,  and  appellant  did  not  request  any  written  instruction  on 
the  subject.  TJnder  the  circumstances,  the  remark,  though  improper, 
was  not  so  obviously  prejudicial  as  to  call  for  a  reversal  of  the  judg- 
ment. (Hogan  V.Missouri,  K.  &  T.  By.,  88  Texas,  679 ;  Jones  v.  Wright, 
92  S.  W.,  1011;  St.  Louis,  I.  M.  &  S.  By.  v.  Boback,  75  S.  W.,  476.) 

The  fourth  complains  of  the  refusal  to  grant  a  new  trial  upon  the 
ground  that  plaintiff's  attorney  in  his  closing  argument  commented 
upon  certain  alleged  testimony  of  plaintiff's  witness,  MuUady,  which 
had  been  excluded  by  the  court.  Said  attorney  in  his  closing  argu- 
ment stated  to  the  jury  that  Mullady  stated  upon  the  stand  that  after 
the  accident  he  had  reported  to  B.  D.  White  that  the  switch  was  dis- 
connected. This  argument  was  objected  to  at  the  time  as  improper 
and  as  commenting  on  a  matter  not  in  evidence,  and  upon  testimony 
that  had  been  excluded.  The  bill  has  this  explanation  by  the  judge: 
That  "at  the  time  said  objection  to  said  argumenit  and  statement  was 
made  and  exception  taken  by  defendant's  counsel,  plaintiff's  counsel 
contended  that  the  alleged  evidence  of  the  witness  Mullady,  commented 
on  by  bim,  had  in  fact  been  admitted  without  objection;  and  defend- 
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• 
ant's  counsel  on  the  other  hand  contended  that  it  had  been  objected 
to  and  excluded  by  the  court.  Whereupon  the  court  being  in  doubt  as 
to  what  had  been  done,  directed  plaintiff's  counsel  to  continue  his 
closing  argument,  stating  that  in  the  meantime  he  would  have  the 
stenographer  look  the  matter  up;  this  the  court  forgot  to  do,  and  the 
matter  was  not  called  to  his  attention  until  the  motion  for  new  trial 
was  presented." 

It  does  not  appear  that  counsel  made  any  further  allusion  to  said 
matter  in  his  argument.  We  think  that,  under  the  circumstances, 
proper  diligence  on  the  part  of  appellant's  counsel  would  have  sug- 
gested and  required  them  to  remind  the  court  of  the  matter  before  the 
trial  closed,  as  the  court  had  parsed  upon  it  only  provisionally  and  left 
the  matter  open  for  a  future  definite  ruling.  We  think  appellant  was 
not  warranted  in  taking  the  chance  of  a  favorable  verdict  and  after- 
wards complaining.  This  is  particularly  so  in  view  of  the  fact  that 
there  was  a  basis  for  the  court's  doubt  as  to  whether  or  not  the  tes- 
timony had  been  excluded.  It  is- pointed  out  by  appellee  that  Mullady's 
statement  that  he  "reported  to  Mr.  White  that  night  about  this 
switch  being  disconnected"  went  in  without  any  objection,  and  this 
was  on  his  cross-examination  by  defendant.  Afterwards  on  his  re- 
direct examination  the  same  testimony  was  objected  to,  and  upon  this 
occasion  it  was  excluded. 

The  fifth  assignment  is  that  tlie  verdict  was  contrary  to  the  great 
preponderance  of  the  evidence  and  unsupported  by  the  evidence,  in 
this,  that  it  shows  that  the  injury  was  occasioned  by  the  negligence  of 
plaintiff's  fellow  servants  in  respect  to  the  working  of  the  switch  (the 
event  occurring  in  Arizona  where  the  common  law  doctrine  of  fellow 
servant  applies)  without  concurring  negligence  on  defendant's  part. 
The  sixth  assignment  is  to  the  same  effect.  We  dispose  of  these  as- 
signments by  making  the  following  conclusions  of  fact,  having  due  re- 
gard for  the  verdict.  We  conclude  that  the  testimony  tended  to  show 
that  the  accident  was  due  to  a  defective  switch  appliance,  arising 
through  the  negligence  of  the  defendant,  and  not  to  any  negligence  of 
plaintiff's  fellow  servants.  This  disposes  of  the  seventh  assignment 
also. 

The  eighth  assignment  complains  of  the  refusal  of  a  new  trial  for 
alleged  misconduct  of  the  jury.  This  ground  of  the  motion  was  ac- 
companied by  the  affidavit  of  Alves  Dixon  stating:  "That  a  juryman 
named  Stone  told  him  that  one  of  the  jurymen  whose  name,  as  well 
as  affiant  now  remembers,  but  about  which  he  can  not  undertake  to  be 
absolutely  positive,  was  Hewitt,  was  unwilling  to  give  a  verdict  for 
more  than  $5,000;  that  then  some  one  suggested  that  each  one  should 
set  down  an  amount  that  he  would  be  willing  to  give  a  verdict  for,  and 
then  add  up  the  several  amounts  and  divide  the  sum  by  twelve  and  let 
that  be  the  amount  of  the  verdict;  that  then  said  juryman,  whose  name 
affiant  thinks,  as  above  stated,  was  Hewitt,  said  that  he  would  be  will- 
ing to  act  upon  this  suggestion  provided  the  result  would  not  exceed 
$10,000,  and  that  it  was  thereupon  agreed  by  all  of  the  jurymen  in 
accordance  with  Hewitt's  amendment  to  the  suggestion,  that  each  one 
should  put  down  an  amount,  and  that  the  several  sums  should  be 
added  up  and  their  sum  divided  by  twelve,  and  that  if  the  quotient 
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did  not  exceed  $10,000  that  it  should  be  the  verdict,  and  that  this  was 
done  in  accordance  with  the  agreement  and  the  result  was  $9,000,  and 
that  the  jury  thereupon  accepted  that  amount  as  their  verdict.^^ 

All  that  the  record  shows  is  the  motion  for  new  trial,  the  above  ac- 
companying affidavit,  the  action  of  the  court  overruling  the  motion 
for  new  trial,  and  the  exceptions  and  notice  of  appeal.  Manifestly  the 
court  did  not  err  in  refusing  to  grant  the  motion  upon  the  affidavit, 
and  it  is  not  made  to  appear  that  any  other  showing  whatever  was  pre- 
sented to  the  judge  on  the  subject. 

The  ninth  assignment  is  overruled  in  view  of  what  is  above  stated 
under  the  fourtli  assignment.    Judgment  affirmed. 

Affirmed, 

Writ  of  error  refused. 


The  Pullman  Company  v.  Henry  Caviness. 

Decided  February  3,  1009. 

1 . — Negligenoe — ^Beflnition. 

Negligence,  constituting  a  cause  of  action,  is  such  an  omission  by  a  re- 
sponsible person  to  use  that  degree  of  care,  diligence  and  skill  which  it  was 
his  legal  duty  to  use  for  the  protection  of  another  person  from  injury  as,  in 
a  natural  and  continuous  sequence,  causes  unintended  damages  to  the  latter. 

2. — Same — ^Master  and  Servant — ^Abnormal  Danger — ^Warning. 

Where  there  is  any  abnormal  danger  to  the  servant  in  the  use  of  a  sub- 
stance furnished  by  the  master,  and'  such  danger  is  known  to  the  master  and 
unknown  to  the  servant,  it  is  the  duty  of  the  former  to  warn  the  latter  of 
the  danger  to  which  he  is  exposed.  But  the  failure  to  warn  must  be  the  proxi- 
mate cause  of  injury  to  the  servant  in  order  to  constitute  it  actionable  neg- 
ligence. 


3. — Same — Vne  of  Explosives. 

Where  an  employe  of  a  sleeping  car  company  was  engaged  in  applying 
bedbug  poison  to  a  berth  in  a  car  and,  in  turning  the  spring,  caused  a  match 
in  the  berth  to  ignite  which  caused  the  poison  to  become  ignited  and  explode 
to  the  servant's  injury,  and  it  was  undisputed  that  the  company  did  not  know 
that  there  was  any  unusual  or  abnormal  risk  in  applying  the  poison  as  it  di- 
rected and  required  of  the  servant,  actionable  negligence  could  not  be  predi- 
cated upon  the  failure  to  warn  the  servant  that  he  would  be  exposed  to  the 
danger  of  the  ignition  and  explosion. 

4. — Same. 

The  company  could  not  reasonably  anticipate  that  a  match  or  other  ignitable 
substance  would  be  in  the  berth,  and  that  the  servant  in  turning  back  the  spring 
would  ignite  the  match,  and  that  fire  from  it  would  be  communicated  to  the 
poison  and  cause  the  explosion  and  injury. 

Appeal  from  the  District  Court  of  Bexar  County.     Tried  below  be- 
fore Hon.  A.  W.  Seeligson. 

Ouinn  &  McNeill,  for  appellant. 

Bertrand  &  Arnold  and  Ernefit  Fellbaum,  for  appellee. 

XEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
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have  been  inflicted  upon  him  by  the  company^s  negligence.  The  alle- 
gations in  plaintiff's  petition  are  substantially:  That  on  February  14, 
1908,  while  in  the  employ  of  defendant,  it  became  necessary  for  him 
in  the  discharge  of  the  duties  of  his  employment  to  apply  bedbug 
poison  furnished  by  defendant  to  a  berth  in  one  of  its  sleeping  cars, 
and,  after  the  poison  had  been  applied  to  the  spring  on  one  side  of 
the  berth,  to  turn  the  spring  and  apply  it  on  the  other  side;  that,  in 
the  perfonnance  of  this  duty,  the  poison  was,  through  the  negligence 
of  defendant,  ignited  and  exploded,  and  he  was  thereby  burned  and 
seriously  and  permanently  injured;  that  the  defendant  was  negligent 
in  that,  the  bedbug  poison  being  a  highly  explosive  liquid,  easily  ig- 
nited and  dangerous  for  use,  it  failed  to  warn  him  of  the  danger  of 
using  it,  and  in  permitting  a  match  or  other  highly  inflammable  sub- 
stance to  remain  in  the  berth,  which,  while  plaintiff  was  in  the  act  of 
turning  the  spring  in  the  berth,  ignited  and  caused  the  poison  which 
had  been  applied  to  explode,  the  plaintiff  not  knowing  of  the  danger 
of  using  the  poison ;  and  that  such  negligence  was  the  proximate  cause 
of  his  injuries.  In  our  view  of  the  case,  we  deem  it  unnecessary  to 
say  more  of  defendant's  pleadings,  than  that  its  answer  contained  a 
general  denial.  The  case  was  tried  by  a  jury  and  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  for  $1,000. 

The  undisputed  evidence  shows  that  plaintiff  sustained  injuries 
while  in  dischaj-ge  of  the  duties  of  his  employment,  as  he  alleged  in  his 
petition.  The  only  question  in  the  case  is,  Does  the  evidence  tend  to 
show  that  his  injuries  resulted  from  defendant's  negligence?  The  un- 
disputed evidence  shows  that  defendant  had  been  using  the  same  kind 
of  l)edbug  poison  for  the  same  purpose  and  in  the  same  manner  for  a 
great  number  of  years  prior  to  the  time  plaintiff  was  injured,  and  that 
it  had  never  ignited  or  exploded  before;  that  the  poison  was  in  a  liquid 
form,  composed  of  turpentine,  wood  aJcohol,  and  corrosive  sublimate, 
to  make  a  gallon  of  which  tliree  quarts  of  turpentine,  one  quart  of  wood 
alcohol  and  about  three-sixteenths  of  a  pound  of  the  sublimate  were 
used;  and  was  such  as  is  usually  prepared  and  sold  by  druggists  for 
the  purpose  defendant  used  it;  that  it  was  applied  from  a  tin  bucket 
by  sprinkling  with  a  feather  duster;  that  plaintiff  is  twenty-six  years 
old  and  had  worked  for  defendant  as  a  car  cleaner,  prior  to  the  daite 
of  his  injuries,  for  three  years,  and  during  the  last  two  in  cleaning  the 
cars,  applying  the  bedbug  poison  as  on  the  occasion  in  question. 

The  plaintiff  testified  as  to  how  the  accident  happened  as  follows: 
"The  foreman's  poison  gave  out  before  we  were  through  and  he  asked 
me  if  I  had  enough  poison  left  in  my  bucket  to  come  back  and  finish 
those  two  sections.  I  told  him  I  had  enough  and  was  putting  it  on, 
rubbing  it  on  one  side  of  the  spring  first  and  then  raising  the  spring, 
leaning  it  back,  in  order  to  put  the  poison  on,  and  when  I  snatched  up 
the  spring  to  lean  it  back  the  fire  burst  out  in  a  big  blaze,  going  to  the 
top  of  the  car  at  that  end.  .  .  .  The  berth  I  was  poisoning  at 
the  time  was  an  upper.  I  could  reach  it  while  standing  on  the  floor, 
but  had  to  get  up  on  a  step-ladder  to  apply  the  poison  to  the  spring 
like  it  was,  and  I  was  on  the  step-ladder  when  the  fire  broke  out. 
.  .  .  I  began  to  put  the  poison  on  and  the  spring  was  not  near 
enough  for  me  to  put  it  on  top,  and  I  pulled  it  to  me  and  something 


542  Texas  Civil  Appeals  Reports,  Vol.  53.       [February, 

popped.  I  didn^t  see  what  popped.  No,  sir,  I  don't  know  what 
popped,  but  it  sounded  like  a  match.  I  can't  say  whether  it  was  a 
match  or  not.  .  .  .  When  that  thing  popped  and  the  blaze  came 
up,  I  hollered ;  I  fell  off  the  ladder ;  I  couldn't  see  where  I  was  getting 
down  at,  and  I  fell  off.  .  .  .  When  I  got  down  the  blaze  covered 
me." 

His  brother  John,  the  only  other  person  in  the  car,  testified:  "On 
the  day  of  the  accident  I  was  raising  the  springs  the  same  as  Henry 
was.  I  heard  something  pop  like  a  match  and  then  I  heard  the  ex- 
plosion, and  then  he  hollered;  he  hit  the  floor;  it  sounded  like  he  had 
jumped,  not  like  he  had  fallen.  ...  I  heard  something  pop  like 
a  match.  There  was  no  loud  report  made — ^just  a  fllash  up.  I  have 
been  working  for  the  company  six  years  and  a  half.  The  company  has 
been  using  this  bedbug  poison  ever  since  I  have  been  working  for  them. 
.  .  .  I  never  heard  or  saw  any  of  the  stuff  burning  at  all  before 
this.  About  four  years  I  had  been  in  constant  use  of  it.  No,  sir,  I 
never  saw  or  heard  of  any  other  instance  of  its  having  dtoe  that  way.'' 

It  is  undisputed,  that  neither  the  company  nor  any  of  its  agents 
informed  or  warned  the  plaintiff  that  the  poison  was  igneous  or  ex- 
plosive, nor  does  it  appear  that  any  of  them  knew  that  it  was  save 
the  inference  that  may  be  drawn  from  the  nature  of  its  ingredients. 
This,  however,  would  not  show  that  they  knew  it  was  dangerous  if 
properly  applied  in  its  use.  And  the  evidence  shows  that  plaintiff  was 
properly  instructed  as  to  how  to  apply  it.  Under  the  undisputed  facts 
and  evidence  recited  it  is  contended  by  defendant  that  the  court  erred 
in  refusing  its  request  to  peremptorily  instruct  a  verdict  in  its  favor. 
This  involves  the  question.  Does  the  evidence  tend  to  show  that  plain- 
tiff's injuries  were  proximately  caused  by  negligence  of  the  defendant 
as  alleged?  In  other  words.  Was  the  defendant's  failure  to  warn 
plaintiff  of  the  danger  in  using  the  bedbug  poison  or  in  permitting  a 
match  or  some  other  inflammable  substance  to  remain  in  the  berth 
negligence? 

Negligence,  constituting  a  cause  of  action,  is  such  an  omission  by  a 
reasonable  person  to  use  that  degree  of  care,  diligence  and  skill  which 
it  was  his  legal  duty  to  use  for  the  protection  of  another  person  from 
injury  as,  in  a  natural  and  continuous  sequence,  causes  unintended 
damages  to  the  latter.  It  must  be  borne  in  mind  that  the  negligence 
charged  is  not  in  furnishing  plaintiff  with  an  easily  igneous  and  highly 
explosive  and  dangerous  substance  for  use  in  the  performance  of  his 
work;  but  in  failing  to  warn  him  of  the  fact  that  it  was,  from  its 
igneous  and  explosive  nature,  dangerous,  and  in  permitting  a  match 
or  some  other  inflammable  substance  to  be  in  the  berth  where  the 
poison  was  applied.  The  obligation  of  the  defendant  to  the  traveling 
public  was  to  use  any  and  every  means  procurable  to  rid  its  sleeping 
cars  of  bedbugs,  even  if  it  took  fire  to  do  it.  Whatever  instrumentality 
it  adopted  and  placed  in  the  hands  of  its  servant  to  be  applied  to  that 
end,  it  was  incumbent  upon  hiin  to  do  it  with  all  his  mighC,  or 
"throw  up  his  job."  If,  however,  there  was  any  abnormal  danger  to 
the  plaintiff  in  the  use  of  the  poison,  known  to  the  defendant  and  un- 
known to  him,  it  was  the  duty  of  the  former  to  warn  the  latter  of  the 
danger  to  which  he  was  exposed.     But  the  failure  to  warn  him  must 
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have  been  the  proximate  cause  of  his  injury  in  order  to  constitute  it 
actionable  negligence.  In  this  case  it  is  shown  by  the  undisputed  evi- 
dence that  the  defendant  did  not  know  that  its  servants  were  exposed 
to  any  unusual  or  abnormal  risk  in  the  application  of  the  bedbug 
poison;  for  it  was  such  as  had  been  constantly  used  for  many  years 
in  the  same  way  by  the  compan/s  servants,  and  applied  by  plaintiff's 
foreman  and  frequently  by  the  plaintiff  himself,  without  an  accident 
or  anything  occurring  to  show  that  it  was  inherently  dangerous  in  such 
use. 

In  view  of  the  incontestable  and  undisputed  evidence,  it  is  too  clear 
for  discussion  that  the  defendant  was  not  guilty  of  negligence,  proxi- 
mately causing  or  contributing  to  plaintiff's  injuries,  in  failing  to  in- 
form or  warn  him  that  he  would  be  exposed  to  the  danger  of  the  igni- 
tion and  explosion  of  the  poison  in  applying  it  in  the  manner  required 
of  him  in  poisoning  bedbugs.  (San  Antonio  Gas  Co.  v.  Robertson,  93 
Texas,  607;  Duerler  Mfg.  Co.  v.  DuUnig,  83  S.  W.,  889,  87  S.  W. 
(Sup.  Ct),  333;  International  &  G.  N.  Ey.  v.  Eeiden,  107  S.  W., 
661.)  Nor  could  defendant  reasonably  anticipate  that  a  match  or 
other  ignitable  substance  would  be  in  the  berth,  and  that  plaintiff  in 
turning  back  its  springs  would  ignite  the  match,  and  that  fire  from  it 
would  be  communicated  to  the  poison,  ignite  it  and  cause  the  explosion, 
and  the  injury  to  plaintiff  in  consequence.  Railway  v.  Reiden,  supra. 
Hence,  we  conclude  that  the  trial  court  erred  in  not  peremptorily  in- 
structing a  verdict  for  the  defendant.  And,  as  it  appears  from  the 
record  that  the  case  was  fully  developed,  and  as  the  undisputed  evi- 
dence wholly  fails  to  show  any  negligence  of  the  defendant  towards 
the  plaintiff  proximately  causing  his  injuries,  the  judgment  of  the 
District  Court  is  reversed  and  judgment  is  here  rendered  for  appel- 
lant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


A.  L.  Sharpe  et  al.  v.  C.  E.  Kellogg. 

Decided  February  3,  1909. 

1. — ^Umitation — ^Fiye  Tears'  Statute— Payment  of  Taxes. 

One  claiming  title  under  the  statute  of  limitation  of  five  years  must  show 
the  payment  of  taxes  by  himself  or  his  vendor  in  possession  for  each  of  the 
years  embraced  in  the  period. 

2. — Same. 

Where,  in  trespass  to  try  title,  the  plaintiff  claimed  under  the  five  years 
statute  of  limitation,  evidence  that  his  vendor,  who  was  in  possession,  intend- 
ing to  render  the  land  in  controversy  for  taxes  for  a  particular  year  embraced 
in  the  period,  through  carelessness,  rendered  different  tracts,  and,  intending 
to  pay  the  taxes  for  that  year  on  the  land  in  controversy,  paid  the  taxes 
on  the  land  that  was  assessed  in  accordance  with  his  rendition,  did  not  show 
compliance  with  the  statute,  and  he  could  not  recover  as  against  one  holding 
the  superior  record  title. 

8. — ^Payment  of  Taxes— Evidenoe. 

Payment  of  taxes  is  an  act  in  pais,  which  may  be  proved  not  only  by 
the  record  but  by  the  original  receipt  or  by  any  other  evidence  which  satisfies 
the  jury  of  the  fact. 
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4. — Same — ^Assessment  for  Taxes. 

Where  the  assessment  wholly  fails  to  lead  to  the  identification  so  that 
neither  the  owner  nor  the  officer  can  tell  that  his  land  is  taxed,  the  duty  of 
payment  cannot  be  performed,  and  the  assessment  is  void;  and  it  follows  that 
payment  could  not  be  made  by  the  owner  under  an  assessment  shown  by  the 
records  of  the  assessor's  office,  by  the  description  in  the  tax  rolls,  to  have  been 
upon  entirely  different  tracts  of  land  from  those  claimed  by  him. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

A.  G.  Wilcox  and  M,  W.  Stanton,  for  appellants. 

TF.  S.  Smdllwood  and  McGown  £  Price,  for  appellee. — ^The  evi- 
dence was  ample  to  sustain  the  finding  of  the  court  that  the  taxes  on 
the  property  for  the  year  1891  were  paid.  The  payment  or  nonpay- 
ment of  taxes  is  proved  like  any  other  fact,  by  direct  or  circumstan- 
tial evidence.  Allen  v.  Woodson,  60  Texas,  652;  Watson  v.  Hopkins, 
27  Texas,  642;  Ochoa  v.  Miller,  69  Texas,  462. 

NEILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  on  May  1,  1908,  by  Courtland  E.  Kellogg  against  A.  L. 
Sharpe  and  J.  J.  Schairer  to  recover  possession  and  title  to  a  certain 
parcel  of  land  situated  in  the  town  of  Clint,  El  Paso  County,  Texas, 
known  as  lot  No.  3  in  block  B,  and  more  particularly  described  as  fol- 
lows: Beginning  at  N.  W.  corner  of  lot  No.  2  in  block  B;  thence  N. 
60  feet;  thence  E.  140  feet  to  street;  thence  S.  with  street  to  N.  E. 
corner  of  lot  No.  2,  block  B;  thence  west  with  north  boundary  line  of 
lot  2,  in  block  B,  140  feet  to  place  of  beginning.  In  addition  to  the 
ordinary  allegations  in  actions  of  this  character  the  plaintiff  pleaded 
title  under  and  by  virtue  of  the  several  statutes  of  limitation  relating 
to  land. 

The  answer  of  defendants  contains  a  special  exception  to  that  part 
of  plaintiff's  first  amended  original  petition  which  sets  up  title  under 
the  several  statutes  of  limitation,  upon  the  grounds  that  it  sets  up  a 
new  cause  of  action  different  from  that  declared  on  in  his  original  pe-  * 
tition;  and  that  his  pleadings  setting  up  title  under  the  statutes  of 
limitation  are  not  in  due  order.  Their  answer  also  contains  a  plea  of 
not  guilty  and  a  specific  averment  of  their  title  to  the  premises. 

The  -case  was  tried  without  a  jury  and  judgment  was  rendered  in 
favor  of  the  plaintiff,  the  trial  judge  filing  his  findings  of  fact  and  of 
law  upon  which  the  judgment  is  based. 

The  trial  judge's  findings  of  fact  are:  (1)  That  plaintiff  and  de- 
fendants have  shown  a  regular  chain  of  title  to  the  land  sued  for 
down  from  a  common  source  to  themselves,  and  that  the  common 
source  was  Thomas  M.  Collins  and  wife;  (2)  that  the  chain  of  title 
under  which  defendants  claim  begins  with  a  deed  of  conveyance  from 
Thomas  M.  Collins  and  wife,  common  source,  to  Zeno  B.  Clardy,  dated 
January  9,  1886,  and  filed  for  record  in  January,  1886,  while  the  chain 
of  record  title  under  which  plaintiff  claims  begins  with  a  deed  of  con- 
veyance from  Thomas  M.  Collins  and  wife  to  M.  Lowenstein,  dated 
June  30,  1886,  and  thereafter  recorded;  (3)  that  the  record  title  from 
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Collins  and  wife  down  to  the  defendants  through  Clardy  was  a  supe- 
rior title;  (4)  that  in  July,  1886,  Lowenstein  took  possession  of  lot  3, 
which  lies  adjoining  to  lot  1,  and  purchased  lot  3  and  took  possession 
of  lot  3  and  constructed  improvements  on  both  of  the  lots  by  building 
a  house  on  lot' 2  and  a  yard  fence  around  a  portion  of  lot  3,  and  cul- 
tivated and  used  a  portion,  of  lot  3  in  connection  with  the  house  and 
premises  on  lot  2;  (5)  the  court  then  finds  that  there  was  occupancy 
and  payment  of  taxes  for  five  years,  beginning  with  1887,  and  the 
court  then  finds  that  lot  3  was  aiterwards. occupied  from  time  to  time 
after  Pedrassa  moved  out  of  the  premises,  but  the  same  was  not  con- 
tinuous, and  that  the  fence  fell  into  decay,  and  in  1896  it  had  disap- 
peared with  the  exception  of  some  posts,  and  all  evidence  of  cultiva- 
tion had  disappeared  with  the  exception  of  one  peach  tree. 

And  his  conclusions  of  law  are:  (1)  That  the  defendants  have  the 
superior  record  title  and  are  entitled  to  recover  the  land  in  controversy 
unless  a  recovery  is  found  by  the  five  or  ten  years  statute  of  limitation 
upon  which  plaintiff  relies;  (2)  that  the  plaintiff  is  not  entitled  to  re- 
cover under  the  ten  years  statute,  the  evidence  failing  to  establish  ten 
years  adverse  possessipn,  the  possession  having  been  broken  after  1^92; 
however,  that  the  plaintiff  and  Lowenstein,  under  whom  he  claims,  had 
and  held  said  property  (lot  3)  under  said  conveyance  to  Lowenstein 
from  Collins  and  wife,  continuously  occupying,  using  and  enjoying  the 
same  and  paying  the  taxes  thereon  for  a  period  of  more  than  five 
years  next  before  the  institution  of  this  suit,  and  that  during  the  said 
period  Lowenstein  claimed  under  said  deed,  and  his  possession  by  his 
tenants  thereunder  was  open,  visible  and  hostile;  (3)  that  plaintiff  is 
entitled  to  recover  under  the  statute  of  limitation  of  five  years,  and  I 
so  adjudge;  (4)  that  plaintiff  is  not  entitled  to  recover  any  damages; 
there  is  no  proof  as  to  rental  value  of  the  premises,  the  proof  showing 
that  the  lot  is  worth  from  $60  to  $100. 

Under  the  first,  second,  third,  fourth  and  fifth  assignments  of  error 
it  is  contended  that  there  was  no  evidence  tending  to  show  that  the 
taxes  due  on  the  land  in  controversy  for  the  year  1891  were  paid  by 
Lowenstein,  under  whom  plaintiff  claims;  but  that  on  the  contrary 
the  uncontroverted  evidence  shows  that  the  taxes,  which  he  claims  to 
have  paid  on  the  lot  for  that  year,  were  not  paid  on  it,  but  on  surveys 
2  and  3  in  block  B,  Presidio  de  San  Elizario,  containing  fifty  acres, 
separate  and  distinct  surveys  from  the  lot  in  controversy.  It  will  be 
noticed  from  the  findings  of  fact  and  conclusions  of  law  of  the  trial 
judge  that  in  order  for  plaintiff  to  establish  title  under  the  fi-ve  years 
statute  of  limitation  (the  burden  of  which  was  upon  him),  it  was  es- 
sential for  him  to  prove  that  Lowenstein  paid, the  taxes  due  on  the  lot 
for  the  year  1891.  If  he  failed  in  this  proof,  his  right  of  recovery  was 
defeated  by  defendants'  superior  title.  The  payment  of  the  taxes  on 
lots  Xos.  2  and  3,  block  B,  in  the  town  of  Clint  for  all  of  the  five  years 
said  lots  2  and  3  were  in  adverse  possession,  except  for  the  year  1891, 
by  Lowenstein,  was  shown  by  tax  receipts  and  by  the  oral  testimony  of 
Lowenstein  himself.  But  for  the  year  1^91  no  tax  receipt  was  pro- 
duced in  evidence,  and  Lowenstein  testified,  "I  don't  remember  wheth- 
er I  paid  taxes  on  this  property,  for  these  lots,  for  1891.  I  was  some- 
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times  careless.  .  .  .  Sometimes  I  would  be  careless  in  giving  my 
assessment.  .  .  .  Sometimes  I  gave  him  (the  assessor)  my  as- 
sessments^ sometimes  my  wife  gave  him  the  assessment.  I  furnished 
the  money  to  pay  them  in  1891."  It  is  undisputed  that  a  paper  in  the 
assessor's  office,  purporting  to  show  the  rendition  made  by  Lowenstein 
for  the  year  1891,  shows. upon  its  face  that  he  rendered  surveys  2  and 
3  in  block  B,  Presidio  de  San  Elizario,  60  acres,  valued  at  $300;  but 
the  witness  Lowenstein  testified  in  this  connection  that  he  had  not  ren- 
dered the  property  as  fifty  acres,  and  that  the  figures  "50**  in  the 
acreage  column  were  not  written  by  him.  The  following  portion  of 
the  tax  rolls  of  El  Paso  County  was  introduced  in  evidence  by  plain- 
tiff: "Isaac  Lowenstein,  survey  2  and  3,  block  B,  Presidio  de  San 
Elizario,  50  acres;  value  $300,  El  Paso  County.  State  and  county 
taxes  paid  December  23,  1891,  for  the  year  1891.'*  These  rolls  show 
that  the  rendition  was  made  in  the  name  of  Isaac  Lowenstein  by  Mor- 
itz  Lowenstein.  They  do  not  specify  lots  in  Clint,  but  San  Elizario 
District.  The  witness,  M.  Lowenstein,  being  recalled,  testified:  "In 
1891  I  did  not  own  any  other  property  in  the  town  of  Clint  other  than 
lots  2  and  3  in  block  B.  .  .  .  I  don't  know  of  owning  any  25- 
acre  tracts  in  San  Elizario  in  1891.  ...  I  never  owned  anv  25- 
acre  tracts  in  the  town  of  Clint  or  anywhere  in  that  district.  I  never 
had  any  25-acre  survey  in  trust  for  my  boy  Isaac  in  the  year  1891." 

While  payment  of  taxes  is  an  act  in  pais,  which  may  be  proved  not 
only  by  the  record  but  by  the  original  receipt  or  by  any  other  evi- 
dence which  satisfies  the  jury  of  the  fact  (Dun  v.  Wills,  21  Texas, 
642;  Watson  v.  Hopkins,  27  Texas,  642;  Ochoa  v.  Miller,  59  Texas, 
460;  Allen  v.  Woodson,  60  Texas,  652;  Cooley  on  Taxation  (3d  ed.), 
807),  yet  the  question  here  is.  Did  the  evidence  introduced  by  plain- 
tiff tend  to  show  that  Lowenstein  paid  the  taxes  for  the  year  1891  on 
the  property  involved  in  this  suit?  It  is  said  in  Cooley  on  Taxation 
(3d  ed.,  743) :  "Assessment  is,  from  its  legal  requirements  and  the 
necessity  of  preserving  its  evidence,  a  written  entry,  and  must  depend 
upon  the  records  in  the  assessor's  office  and  not  on  parol  testimony  or 
the  private  duplicates  of  the  assessor.  .  .  .  The  result  of  the  whole 
is,  that  where  the  assessment  wholly  fails  to  lead  to  the  identification, 
so  that  neither  the  owner  nor  the  officer  can  tell  that  his  land  is 
taxed,  the  duty  of  the  payment  can  not  be  performed,  and  the  assess- 
ment is  void."  If  this  be  so,  then,  a  fortiori  it  must  be  held  that  pay- 
ment of  taxes  could  not  be  made  by  the  owner  under  an  assessment 
shown  by  the  records  of  the  assessor's  office,  by  the  description  in  the 
tax-rolls,  to  have  been  made  upon  entirely  different  tracts  of  land 
from  those  claimed  by  him,  which  is  the  case  presented  here.  See 
also  Wigmore  on  Evidence,  section  1640,  Lowenstein,  according  to  his 
own  testimony,  was  sometimes  careless  in  his  renditions;  it  is  shown 
indisputably  that  he  rendered,  or  described  in  his  rendition,  surveys 
2  and  3,  block  B,  Presidio  de  San  Elizario,  50  acres.  El  Paso  County, 
for  $300;  that  the  land  as  described  in  the  rendition  was  assessed  and 
entered  on  the  tax-rolls  for  the  year  1891,  and  that  he  paid  the  taxes 
thus  assessed  for  that  year.  The  land  in  controversy  for  that  year  was 
not  assessed  at  all,  and  no  taxes  were  or  could  be  legally  paid  on  it 
for  that  year. 
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Suppose  the  land  in  controversy  had  been  sold  for  taxes  under  that 
assessment^  would  any  one  think  for  an  instant  that  the  sale  vested 
a  shadow  of  title  in  the  purchaser  at  such  sale?  Again^  suppose  that 
the  defendants  or  those  under  whom  they  claim,  who  were  the  real 
owners  of  the  land  in  controversy  at  the  time,  had  seen  on  the  rec- 
ords in  the  assessor's  office  the  description  of  the  lands  as  it  appeared 
on  the  rolls,  .and  had  learned  that  the  taxes  had  been  paid  for  the  year 
1891  in  accordance  with  such  assessment,  would  any  one  contend  that 
this  gave  them  notice  that  their  land  had  been  assessed  and  the  taxes 
paid  upon  it  for  that  year  by  Lowenstein?  No.  On  the  contrary,  it 
would  inform  them  that  the  assessment  and  payment  of  the  taxes  were 
upon  entirely  diflferent  tracts  of  land — ^that  described  in  the  rendition 
and  on  tax-rolls. 

The  best  that  can  be  made  out  of  the  evidence,  in  plaintifE's  favor, 
is  that  his  vendor  who  was  in  possession,  intending  to  render  the  lots 
for  taxes  for  the  year  1891,  through  carelessness,  rendered  different 
tracts,  and,  intending  to  pay  the  taxes  for  that  year  on  the  land  in 
controversy,  paid  the  taxes  on  the  land  that  was  assessed  in  accordance 
with  his  rendition.  He  can  not  in  this  manner,  under  the  five  vears 
statute  of  limitation,  deprive  the  defendants  of  their  property,  for 
such  deprivation  would  be  without  due  process  of  law.  It  is  unneces- 
sary to  pursue  tliis  subject  further  nor  to  consider  any  other  of  the  as- 
signments. As  the  trial  court  found  the  defendants'  title  was  superior 
to  plaintiff's,  unless  defeated  by  the  five  years  statute  of  limitations, 
and  as  there  is  no  evidence  tending  to  sliow  that  plaintiff  or  those 
under  whom  he  claims  paid  the  taxes  on  the  land  in  controversy  for 
the  year  1891  (which  was  essential  to  his  proof  of  title  by  limitation), 
the  judgment  of  the  District  Court  is  reversed  and  judgment  is  here 
rendered  for  the  appellants. 

Reversed  and  rendered. 
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Decided  February  4,  1900. 

1. — ^Depofltion — Suppression — ^Fkllnre  to  Answer  Qnestlon. 

The  overruling  of  a  motion  to  quash  a  deposition  because  of  the  failure 
of  the  witness  to  answer  a  part  of  a  question  on  cross-examination  (whether 
any  one  had  previously  informed  her  oi  the  substance  of  the  interrogatories) 
is  held  to  present  no  ground  for  reversal,  it  not  appearing,  in  the  state  of  the 
evidence,  that  it  had  materially  prejudiced  the  appellant,  nor  that  the  discre- 
tion of  the  trial  court  was  abused. 

9. — ^ETidence — Condnslon  of  Witness. 

Testimony  that  tliere  was  no  cause  known  to  the  witness,  other  than  the 
injuries  for  which  recovery  was  sought,  to  account  for  the  change  in  the  health 
and  disposition  of  plaintin  which  he  had  testified  to  as  following  such  injuries, 
was  admissible  over  objection  that  it  was  a  mere  conclusion. 

8w—Cliarge— Omission. 

Errors  of  omission  in  the  general  charge  of  the  court  are  cured  by  giving 
charges  on  the  subject  requested  by  appellant. 
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4. — Negllgenoe — ^Proximate  Cause — Contributory  Heffligenoe. 

The  act  of  a  railway  in  leaving  a  caboose  obstructing  the  crossing  of  a 
public  road  and  in  constructing  a  ditch  rendering  it  more  hazardous,  held  to 
support  a  finding  of  negligence  and  of  its  t>roximate  connection  witbthe  in- 
jury of  one  whose  horse,  taking  alarm  at  the  caboose,  ran  into  the  ditch,  and 
threw  him  out  of  his  vehicle.  Also  held  to  disclose  no  such  danger  in  the  act 
of  attempting  the  crossing  as  to  necessarily  tax  him  with  contributory  neg- 
ligence. 

5. — Eailway  Crossing — ^Impairing  Highways. 

The  construction  of  a  ditch  by  a  railway  at  a  crossing  which  unnecessarily 
impairs  the  usefulness  of  the  highway  is  made  unlawnil  by  statute  (Rev. 
Btats.,  art.  4426)  and  is  a  ground  for  action  for  injuries  caused  thereby;  such 
liability  does  not  depend  on  what  a  man  of  ordinary  prudence  would  do  with 
reference  to  construction  of  such  ditch. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Fiset  &  McClendon,  for  appellant. — A  failure  to  answer  a  material 
question  propounded  in  a  cross-interrogatory  is  fatal  to  the  deposition, 
unless  it  should  appear  that  the  answer  could  have  been  of  no  benefit 
to  the  party  propounding  the  question.  Railway  v.  Shirley,  54  Texas, 
125;  Lee  v.  Stowe,  57  Texas,  451;  Coleman  y.  Colgate,  69  Texas,  88; 
Railway  v.  Crowder,  70  Texas,  222;  New  York,  T.  &  M.  Ry.  v.  Green, 
90  Texas,  267. 

Under  no  phase  of  the  testimony  was  the  ditch  the  proximate  cause 
of  the  accident  resulting  in  plaintiff's  injuries,  and  the  court  should 
have  so  instructed  the  jury  as  requested  by  defendant  in  special  charge 
No.  2.  Kelley  v.  Railway,  97  Texas,  619;  Railway  v.  Bigham,  90 
Texas,  223;  Neeley  v.  Railway,  96  Texas,  274;  Neeley  v.  Railway,  60 
S.  W.,  282 ;  De  la  Pena  v.  Railway,  32  Texas  Civ.  App.,  241. 

Our  statute  permits  the  impairment  of  the  usefulness  of  the  public 
road  insofar  as  such  impairment  could  not  be  reasonably  avoided.  The 
charge  asked  was  a  proper  application  of  the  statute  to  the  facts  of  the 
case,  was  not  embraced  in  any  other  charge  of  the  court>  and  its  re- 
fusal was  therefore  error.  Rev.  Stats.,  art.  4426 ;  Railway  v.  Able,  72 
Texas,  150;  City  of  Georgetown  v.  Commonwealth,  61  L.  R.  A.,  673. 

Will  0.  Barber,  for  appellee. — ^Much  is  left  to  the  discretion  of  the 
trial  court  as  to  whether  an  entire  deposition  should  be  excluded  for 
failure  to  answer  some  cross-interrogatory,  and  no  error  is  shown  where 
he  refuses  so  to  do  unless  the  interrogatory  refers  to  a  material  mat- 
ter. This  is  particularly  true  where  it  appears  that  the  omission  was 
not  willful.  Houston  &  T.  C.  Ry.  Co.  v.  Shirley,  54  Texas,  125,  149; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Baumgarten,  31  Texas  Civ.  App., 
253;  Kirby  Co.  v.  Chambers,  95  S.  W.,  610;  Stratford  v.  Ames,  8  Al- 
len, 579. 

Where  a  trial  court  is  called  upon  to  rule  upon  a  motion  to  sup- 
press a  deposition  it  is  competent  for  him  to  hear  testimony  as  to  any 
fact  which  will  aid  him  in  the  exercise  of  the  discretion  conferred 
upon  him,  or  in  determining  the  propriety  of  suppressing  the  deposi- 
tion. Gamer  v.  Cutler,  28  Texas,  175;  Avocato  v.  DelPOro,  57  S. 
W.,  296 ;  Railway  v.  Harkey,  88  S.  W.,  506. 
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If  the  two  causes  concurred  in  producing  the  result,  then  each  was 
a  concurring  proximate  cause,  and  defendant  would  be  responsible. 
So^  as  defendant  was  the  author  of  each,  it  is  responsible  if  either  was 
the  proximate  cause.  Compress  Co.  v.  Davidsoil,  80  S.  W.,  1032; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Trigo,  108  S.  W.,  1193;  Ft.  Worth 
&  R.  G.  Ry.  V.  Morris,  45  Texas  Civ.  App.,  596;  City  of  San  Antonio 
V.  Porter,  24  Texas  Civ.  App.,  444. 

HODGES,  Associate  Justice. — The  appellee  sued  the  appellant  to 
recover  the  sum  of  $30,000  for  personal  mjuries  alleged  to  have  been 
received  by  his  being  thrown  from  his  buggy  while  attempting  to  cross 
the  appellant's  track  at  a  street  crossing  in  San  Marcos,  Texas.  The 
petition  alleges,  substantially,  that  on  or  about  July  19,  1904,  while 
the  plaintiff  was  attempting  to  drive  in  a  single  buggy  north  along 
Austin  Street  in  the  aforesaid  city,  across  defendant's  track,  his  horse 
became  frightened  at  a  caboose,  or  something  in  or  about  the  same, 
which  defendant  had  negligently  left  standing  upon  and  partially 
blocking  the  street;  that  the  horse  ran  along  this  street  and  into  a 
ditch  which  had  been  negligently  dug  in  the  street  and  negligently  left 
unguarded  and  uncovered  by  the  defendant,  thereby  throwing  plaintiff 
violently  out  against  the  wheel  and  onto  the  ground  and  against  a 
stake,  with  great  force.  The  particular  acts  of  negligence  complained 
of  are  the  leaving  of  the  caboose  blocking,  or  partially  blocking,  the 
public  street,  and  the  digging  of  the  ditch  in  the  street  and  leaving  it 
uncovered  and  unguarded.  The  injuries  complained  of  consist  of 
bruises  and  of  actual  and  internal  injuries  resulting  from  being  thrown 
from  the  buggy,  not  necessary  to  be  mentioned  in  detail. 

The  facts  show  that  the  accident  occurred  where  Austin  Street,  in 
the  city  of  San  Marcos,  crosses  the  appellant's  track.  The  appellee  was 
a  wholesale  merchant,  and  his  place  of  business  was  located  south  of 
the  appellant's  right  of  way.  The  front  of  his  building  was  towards 
the  south,  and  was  on  what  is  known  as  the  Martindale  Road,  or 
Cheatham  Street.  West  of  this  building,  and  between  it  and  Austin 
Street,  was  a  vacant  lot  ihclosed  with  a  fence.  The  appellee  lived 
north  of  the  railroad;  and  in  going  from  his  place  of  business  home 
by  way  of  Austin  Street  he  turned  north  into  Austini  Street  at  the  in- 
tersection of  the  street  with  Cheatham;  proceeding  north  he  crossed 
three  of  the  appellant's  tracks,  the  first  of  which  was  called  the  "house 
track,"  or  '^Davis  track."  It  was  on  this  crossing  that  the  caboose  was 
standing,  and  this  is  the  place  where  the  accident  occurred.  There 
was  another  way  by  means  of  which  the  appellee  might  have  reached 
his  home,  by  going  about  one  block  farther  west  on  Cheatham  Street 
to  Guadaioupe  Street  and  then  turning  north  to  his  home.  By  going 
this  route  only  two  tracks  of  the  appellant  were  to  be  crossed,  and 
the  roadway  ran  under  the  I.  &  G.  N.  track.  From  the  southwest 
comer  of  the  vacant  lot  at  the  comer  of  Cheatham  and  Austin  Streets, 
and  running  thence  along  the  east  side  of  Austin  Street,  there  was, 
first,  a  fence  extending  to  within  about  thirty  feet  of  the  house  track, 
then  a  space  of  that  distance  of  the  vacant  lot,  on  which  stood  a  tele- 
graph pole  a  few  feet  south  of  the  house  track.  Close  to  this  pole  was 
a  small  boxed  drain  extending  north  under  the  house  track  and  for 
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about  thirty  feet  beyond.  At  the  north  end  of  this  drain  was  a  ditch 
extending  east  at  right  angles  and  passing  out  of  the  street,  across  its 
east  line,  and  thence  into  a  small  creek.  This  drain  and  ditch  were 
constructed  by  the  appellant  some  months  prior  to  the  accident,  and 
were  for  the  purpose  of  draining  the  surface  water  that  came  to  the 
house  track  from  the  south  along  the  east  side  of  Austin  Street.  A 
little  north  of  this  ditch,  just  south  of  the  second  M.,  K.  &  T.  track, 
stood  a  water  tank.  There  was  some  controversy  as  to  the  exact  loca- 
tion of  the  east  line  of  Austin  Street  and  the  position  relative  thereto 
of  the  several  objects  mentioned. 

About  one  o'clock,  or  a  little  after,  on  the  day  the  appellee  was  in- 
jured, he  was  standing  in  the  east  door  of  his  place  of  business,  wait- 
ing for  one  of  his  employes  to  return  from  dinner.  From  this  point 
he  could  see,  and  did  see,  the  caboose  partially  blocking  Austin  Street 
He  had  observed  this  for  something  like  fifteen  minutes  before  start- 
ing home.  Upon  the  return  of  the  employe  the  appellee  and  Miss 
Herndon  got  into  his  buggy,  which  had  been  standing  in  the  vacant 
lot,  and  started  home  for  dinner.  They  passed  out  of  the  lot  into 
Cheatham  Street,  thence  west  to  its  intersection  with  Austin  Street, 
and  then  turned  north  up  the  latter.  There  was  an  open  space  between 
the  telegraph  pole  and  the  caboose,  which  the  appellee  estimates  at 
about  eighteen  feet,^  through  which  he  started  to  drive  his  horse  and 
buggy  in  crossing  the  track.  When  within  about  twenty  feet  of  the 
house  track  the  horse  became  frightened  either  at  the  caboose  or  some- 
thing in  it,  and  began  to  run  and  plunge  to  the  right,  bearing  away 
from  the  caboose  and  around  to  the  east  of  the  telegraph  pole.  As  he 
did  this  the  appellee  was  trying  to  pull  him  to  the  left.  The  buggy 
crossed  the  house  track  about  ten  or  fifteen  feet  to  the  east  of  the 
telegraph  pole;  and  in  doing  so,  slightly  threw  the  appellee  out  of 
balance,  or  unsteadied  him.  Appellee  still  pulled  on  the  left  rein,  en- 
deavoring to  guide  the  horse  back  into  the  road  and  prevent  a  colli- 
sion with  the  water  tank  which  was  in  front  of  him.  At  this  time  the 
horse  was  going  at  a  pretty  lively  gait,  when  the  right  front  wheel  ran 
into  the  ditch  and  the  appellee  was  thrown  out  of  the  buggy.  He 
struck  first  on  the  wheel  with  his  right  side,  and  was  then  turned  over 
so  that  he  landed  on  his  back  on  the  bank  of  the  ditch,  his  back  strik- 
ing a  stake,  or  some  hard  substance,  from  which  his  injuries  are  al- 
leged to  have  resulted.  The  horse  he  was  driving  was  one  which  the 
appellee  testified  was  ordinarily  gentle  and  easily  managed.  There  was 
testimony  tending  to  show  that  while  the  horse  was  attempting  to  shy 
around  the  caboose  he  was  struck  by  the  appellee  with  a  whip.  There 
was  also  a  controversy  as  to  the  position  of  the  caboose.  The  appellee 
and  Miss  Herndon  testified  that  it  extended  into  Austin  Street  about 
two-thirds  or  half  way  of  the  distance  covered  by  the  traveled  road, 
while  other  witnesses  stated  that  the  traveled  road  was  left  entirely 
clear.  Another  point  in  controversy  was  the  distance  from  the  north 
end  of  the  boxed  drain  to  the  east  line  of  Austin  Street;  the  appellee, 
who  established  the  location  of  this  east  line  by  sighting  down  the  tele- 
graph poles,  fixes  the  distance  at  from  sixteen  to  eighteen  feet;  while 
another  witness,  from  the  actual  location  of  the  east  line,  and  measure- 
ments, gives  the  distance  as  follows:    From  the  east  line  of  Austin 
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Street  in  a  straight  line  at  right  angles  thereto  to  the  east  comer  of 
the  north  end  of  the  boxed  drain,  is  ten  feet  and  four  inches,  and  to 
the  west  comer  of  the  north  end  of  the  boxed  drain,  twelve  feet  and 
five  inches. 

The  trial  resulted  in  a  verdict  and  judgment  for  $5,000  in  favor  of 
the  appellee. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  overruling  the  appellant's  motion  to  suppress  and  strike  out  the 
deposition  of  the  witaess  Mrs.  Willie  H.  Davis,  (1)  because  it  ap- 
peared therefrom  that  Miss  Odie  Hemdon  was  present  when  said  depo- 
sition was  taken;  (2)  because  the  witness  did  not  answer  that  portion 
of  cross-interrogatory  No.  11  wherein  the  witness  was  asked  whether, 
before  her  deposition  was  taken,  any  one  had  stated  to  her  the  sub- 
stance of  the  questions  propounded  to  her.  Cross-interrogatory  No.  11 
is  as  follows:  "Have  you  read  over  the  questions  propounded  to  you 
before  giving  your  deposition,  or  has  any  one  read  them  to  you  or  in 
your  presence,  or  has  any  one  stated  the  substance  of  the  questions  to 
you?  If  so,  answer  fully  the  facts  in  regard  thereto.  Have  you  done 
so?  If  not,  why  not?^'  To  which  cross-interrogatory  she  answered: 
"I  have  not  read  them,  nor  have  they  been  read  to  me.''  It  seems  that 
the  deposition  was  not  returned  into  court  until  after  the  trial  had 
commenced.  As  soon  as  practicable,  however,  a  motion  was  made  to 
quash,  for  the  reasons  stated.  The  appellee,  by  way  of  resisting  and 
contesting  that  motion,  proved  by  the  notary  who  took  the  deposition 
of  Mrs.  Davis  that  the  witness  had  not  refused  or  failed  to  answer 
that  portion  of  the  interrogatory,  but  that  she  had  answered  the  same, 
and  that  he,  the  notary,  by  inadvertence  had  failed  to  put  down  the 
answer.  The  appellant  objected  to  this  testimony  by  the  notary,  upon 
the  ground  that  it  was  incompetent,  immaterial  and  irrelevant;  but 
the  court  overruled  the  objection  and  heard  the  testimony  of  the  no- 
tary. After  hearing  this  testimony  the  appellee  in  open  court  moved 
and  requested  the  court  to.  instruct  the  notary  to  take  the  deposition 
into  his  custody,  and  under  the  order  and  control  of  the  court  to  sum- 
mon the  witness  before  him  again,  and  again  take  her  answer  to  that 
portion  of  the  question  referred  to  in  the  motion,  and  to  have  this  an- 
swer appear  in  the  question.  In  this  connection  it  was  made  to  ap- 
pear that  the  witness  was  accessible  to  the  notary,  and  that  this  would 
not  delay  the  trial  of  the  case.  To  this  proceeding  the  appellant  ob- 
jected. The  court,  being  of  the  opinion  that  the  matter  omitted  from 
the  answer  wa.s  not  material  and  that  the  s^me  was  omitted  by  an  in^ 
advertence,  and  the  defendant  being  unwilling  to  permit  the  correc- 
tion of  it  by  the  notary  or  by  having  the  witness  again  answer  that  por- 
tion of  the  question,  overmled  the  defendant's  motion  to  quash,  and 
permitted  all  of  the  direct  interrogatories  and  other  answers  thereto 
to  be  introduced  and  read  to  the  jury,  with  the  exception  of  a  portion 
of  one  interrogatory  excluded  for  other  reasons.  To  all  of  this  the 
appellant  reserved  a  bill  of  exception,  and  declined  to  oflfer  in  evidence 
the  cross-interrogatories  and  answers. 

It  is  the  general  rule  adopted  in  this  State,  that  where  a  witness 
fails  to  answer  a  material  question,  on  motion  of  the  opposite  party 
ijie  deposition  should  be  suppressed.     Houston  &  T.  C.  By.  Co.  v. 
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Shirley,  54  Texas,  125;  New  York,  T.  &  M.  Ry.  Co.  v.  Green,  90 
Texas,  257;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Baumgarten,  31  Texas 
Civ.  App.,  253.  Such  matters  are  generally  entrusted  to  the  discretion 
of  the  trial  court,  and  the  rulings  of  that  tribunal  will  not  be  revised 
on  appeal  except  when  it  is  made  to  appear  that  this  discretion  has 
been  abused.  In  this  case  the  trial  court  held  that-  the  question  was 
not  material,  and  assigned  that  as  one  of  the  reasons  for  overruling 
the  motion  to  suppress.  The  record  shows  that  the  deposition  was 
taken  in  September,  1907,  and  after  the  Act  of  the  Legislature  of  that 
year  repealing  and  amending  article  2284  t)f  the  Revised  Civil  Statutes, 
as  theretofore  amended,  became  effective.  Under  the  provisions  of  the 
statute  as  it  existed  at  the  time  of  taking  these  depositions,  the  mere 
fact  that  a  witness  had  been  made  acquainted  with  the  interrogatories 
he  was  to  answer,  in  advance  of  being  propounded  in  the  order  pre- 
scribed, by  the  proper  officer,  was  not  a  ground  for  suppression,  the 
statute  upon  that  subject  having  been  repealed  by  the  present  law. 
Hence,  if  the  witness  in  this  case  had  answered  the  question  here  un- 
der consideration,  and  had  stated  that  the  substance  of  the  interroga- 
tories had  previously  been  made  known  to  her,  that  alone  -would  not 
have  authorized  the  suppression  of  the  deposition.  If  such  an  answer 
could  not  have  authorized  the  suppression,  then  the  failure  to  answer 
could  not  have  been  more  effective  to  that  end  unless  such  failure 
tended  to  deprive  the  appellant  of  some  evidence  material  to  its  de- 
fense. The  only  possible  benefit  to  appellant  which  could  have  re- 
sulted from  a  full  answer  to  the  question  propounded  would  have  been 
to  furnish  some  facts  which  might  have  been  used  for  impeaching  the 
credibility  of  the  witness.  We  think  the  appellant  unquestionably  had 
the  right  to  propound  the  question  and  also  had  the  right  to  have  it 
answered;  but  we  are  of  the  opinion  that,  under  the  facts  as  disclosed 
by  the  record  in  this  particular  case,  appellant  did  not  sustain  any  in- 
jury by  the  failure  of  the  witness  to  answer,  even  admitting  that  her 
answer  might  have  disclosed  facts  which  reflected  upon  her  credibility. 
Practically  but  evidentiary  matters  were  testified  to  by  this  witness; 
one  as  to  the  disposition  for  gentleness  and  docility  of  the  horse  being 
driven  at  the  time  of  the  accident;  the  other,  to  the  effect  that  there 
was  a  change  in  the  physical  and  mental  condition  of  the  plaintiff  in 
the  suit  since  the  accident,  and  indicating  the  particular  respects  in 
which  those  changes  were  observable.  As  to  the  first  she  merely  stated 
that  she  never  saw  anything  vicious  about  the  horses,  referring  to  the 
one  in  question  and  another;  that  so  far  as  she  knew  they  were  gen- 
tle and  safe;  that  they  had  used  them  for  driving  the  family  about 
over  the  town,  and  had  often  gone  around  and  about  the  depots  and 
near  the  cars;  that  her  husband  regarded  them  as  safe  for  family  use, 
and  they  had  never  had  any  unusual  experience  with  them  in  crossing 
the  railroad  tracks.  As  to  the  other,  ^he  stated  facts  tending  to  show 
that,  prior  to  the  accident,  her  husband  was  a  strong,  muscular,  able- 
bodied  man;  that  since  the  accident  he  was  much  changed,  had  grown 
melancholy  and  despondent,  and  frequently  complained  and  exhibited 
evidence  of  having  lost  his  former  strength  and  ability  to  handle  him- 
self; that  she  knew  of  no  cause  for  this  changed  condition  except  the 
injuries  received  at  the  time  he  was  thrown  from  the  buggy.     These 
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facts  all  appear  to  have  been  established  by  testimony  independent  of 
that  of  the  witness,  Mrs.  Davis.  That  the  plaintiff  sustained  some  in- 
juries by  being  thrown  from  the  buggy  in  the  manner  described  by 
him  is  not  denied  by  any  witness.  The  extent  of  his  injuries  as  shown 
is  not  here  made  the  basis  of  any  assignment  of  error.  That  after  the 
accident  he  was  .a  changed  man  in  the  manner  alluded  to  by  his  wife 
is  proven  by  a  number  of  other  witnesses.  The  disposition  for  gentle- 
ness and  docility  of  the  animal  being  driven  at  the  time  of  the  acci- 
dent is  shown  by  several  other  witnesses;  and  in  no  instance  is  there 
any  evidence  contradictory  of  that  feature  of  the  testimony,  except 
that  inferentially  given  by  one  of  the  witnesses  for  the  appellant.  He 
merely  testified  that  he  regarded  the  animals  as  fiery  and  fractious, 
but  mentioned  only  one  instance  where  such  disposition  was  shown,  and 
that  upon  an  occasion  when  they  took  fright  and  started  to  run  from 
an  engine  emerging  from  behind  some  cars.  We  can  not  say,  in  view 
of  all  the  testimony,  that  there  was  any  abuse  by  the  trial  court  of 
his  discretion  in  refusing  to  suppress  the  deposition. 

Assignments  Nos.  three  and  four  complain  of  the  action  of  the  court 
in  permitting  the  plaintiff  and  his  wife  to  answer  certain  questions 
which  it  is  claimed  called  for  the  conclusions  of  the  witness.     Mrs. 

■ 

Davis  was  asked  the  following  question :  ^^If  you  should  show  above  in 
answering  the  interrogatories  propounded  that  there  has  been  any 
change  in  either  the  physical  condition  of  A.  L.  Davis' or  in  his  tem- 
perament, disposition  or  conduct  since  the  receipt  of  such  injuries,  as 
compared  with  what  he  was  before  the  receipt  thereof,  please  state 
whether,  so  far  as  you  know,  there  has  been  or  is  any  other  producing 
cause  therefor  than  the  said  injuries."  To  this  she  answered,  "I  know 
of  no  other  cause."  A.  L.  Davis,  the  plaintiff  below,  was  asked  this 
question:  "Mr.  Davis,  these  details  resulting  from  this  accident — do 
you  know  of  anything  else  in  your  life  that  has  occurred  that  might 
iiave  caused  them?"  To  which  he  answered,  "No."  We  do  not  think 
there  was  any  error  in  ovemiling  the  objection  to  these  questions. 
Pullman  Car  Co.  v.  Smith,  '79  Texas,  468. 

Whatever  error  there  might  have  been  in  the  general  charge  on  the 
question  of  damages  was  one  of  omission  and  was  cured  by  the  special 
charge  given  on  the  same  subject  at  the  instance  of  the  appellant. 

Appellant  presented  two  special  charges  and  requested  that  they  be 
given  to  the  jury.  One  of  them  instructed  the  jury  that  the  ditch 
constructed  by  appellant,  and  into  which  the  buggy  wheel  is  alleged  to 
have  run,  was  not  the  proximate  cause  of  the  injury,  and  that  the 
jury  should  find  for  the  appellant  upon  that  issue.  The  other  in- 
structed the  jury  that  no  recovery  could  be  had  on  account  of  appel- 
lant's having  left  the  caboose  standing  on  the  crossing  in  the  manner 
shown  by  the  evidence.  There  was  also  a  peremptory  instruction  pre- 
sented and  requested,  directing  the  jury  to  return  a  verdict  for  the 
appellant.  These  special  charges  were  all  based  upon  the  proposition 
that  if  there  was  any  negligence  in  leaving  the  car  standing  in  the 
street,  or  in  the  construction  of  the  ditch  in  the  manner  shown,  these 
facts  being  known  to  the  appellee,  his  own  negligence  was  the  proxi- 
mate cause  of  his  injuries.  None  of  these  charges  should  have  been 
given,  unless  we  can  hold  as  a  matter  of  law  that  the  appellee  was 
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guilty  of  contributory  negligence.  The  evidence  was  such  as  to  sustain 
a  finding  that  there  was  negligence  in  leaving  the  car  on  the  crossing, 
and  that  digging  and  leaving  the  ditch  in  the  street  were  also  acts  of 
negligence;  and  these  were  shown  by*  the  evidence  to  be  sufficiently 
connected  with  the  accident  as  to  be  considered  the  proximate  cause, 
in  the  absence  of  intervening  contributory  negligence.  The  danger  of 
being  injured  by  an  attempt  to  cross  the  street  at  that  point,  under 
the  circumstances,  and  with  an  animal  of  the  disposition  and  docility 
which  most  of  the  evidence  tends  to  show  was  possessed  by  the  one 
then  being  driven,  was  not,  we  think,  sufficiently  obvious  to  authorize 
us  to  say  that  no  person  of  ordinary  prudence  would  have  undertaken 
it.  The  court  did  not  err  in  refusing  the  requested  charges.  Ship- 
pers^ C.  &  W.  Co.  V.  Davidson,  35  Texas  Civ.  App.,  558;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Trigo,  108  S.  W.,  1193.  It  can  not  be  said  that 
consequences  such  as  are  here  shown  to  have  happened  could  not  rea- 
sonably have  been  expected  to  occur  from  the  conditions  produced  by 
the  appellant  at  that  crossing.  If  so,  then  such  conduct,  if  negligent, 
might  be  termed  the  direct  and  proximate  cause  of  the  injury.  Texas 
&  P.  By.  Co.  V.  Bigham,  90  Texas,  223. 

The  tenth  assignment  complains  of  the  refusal  of  the  court  to  give 
the  following  special  charge: 

"The  jury  are  instructed  that  the  mere  fact  that  a  ditch  is  dug" 
into  a  public  street  does  not  per  se  as  matter  of  law  render  such  act 
negligence,  even  though  the  digging  of  such  ditch  in  such  public  street 
may  impair  the*  usefulness  of  such  street  for  the  purpose  of  driving 
vehicles  thereupon,  but  in  determining  whether  or  not  such  digging  of 
such  ditch  in  the  street  is  negligence  all  the  purposes  for  which  such 
street  is  lawfully  adapted  should  be  taken  into  consideration;  and  in 
this  connection  the* proper  drainage  of  such  street  should  be  taken  into 
consideration  and  therefrom  it  should  be  determined  whether  or  not, 
under  all  the  circumstances,  and  taking  into  consideration  all  the  law- 
ful purposes  of  such  street,  including  the  proper  drainage  of  such 
street,  a  person  of  ordinary  prudence,  acting  under  the  same  or  sim- 
ilar circumstances,  would  have  dug  such  ditch  at  such  place.  You  are 
therefore  instructed,  that  if  you  believe  from  the  evidence  that  a  per- 
son of  ordinary  prudence,  acting  under  the  same  or  similar  circum- 
stances, and  taking  into  consideration  all  the  lawful  purposes  of  such 
street,  including  the  proper  drainage  thereof,  would  have  dug  such 
ditch  at  such  place,  then,  and  in  that  event  such  digging  of  such  ditch 
in  such  street,  if  any,  would  not  be  negligence,  and  if  you  so  believe 
from  the  evidence  you  will  find  for  the  defendant  upon  this  issue; 
even  though  you  may  also  believe  from  the  evidence  that  such  ditch, 
if  any,  impaired  the  usefulness  of  such  street  for  the  purpose  of  driv- 
ing vehicles,  and  even  though  you  may  also  believe,  from  the  evidence, 
that  such  digging  of  such  ditch  in  such  street,  if  any,  was  the  direct 
and  proximate  cause  of  plaintiflf's  injuries,  if  any.'* 

It  is  claimed  by  appellant  that  this  charge  presents  an  issue  not 
embodied  in  any  part  of  the  court's  general  charge.  This  is  probably 
true ;  but  we  think  it  is  also  true  that  under  the  evidence  the  appellant 
was  not  entitled  to  have  that  issue  so  presented.  The  charge  in  effect 
authorizes  the  jury  to  acquit  the  appellant  of  negligence  if  they  b^ 
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lieved  that  a  person  of  ordinary  prudence,  in  the  improvement  and 
drainage  of  the  street,  would  have  dug  the  ditch  and  left  it  open  and 
unguarded  in  the  manner  shown  in  this  instance.  Article  4426  of  the 
Bevised  Civil  Statutes  provides  that  "such  corporations  shall  have  the 
right  to  construct  across  .  .  .  any  .  .  .  highway  w'hich  the 
route  of  said  railway  shall  intersect;  but  such  corporations  shall  re- 
store the  .  .  •  highway  •  .  •  thus  intersected  ...  to  its 
former  state  or  to  such  state  as  not  unnecessarily  to  impair  its  useful- 
ness.'* If  the  usefulness  of  the  street  is  unnecessarily  impaired  by 
the  railway  company  the  latter  is  guilty  of  negligence  in  failing  to 
comply  with  the  statutory  requirement.  The  true  issue  in  such  cases, 
therefore,  is  not  what  changes  and  alterations  a  prudent  person  would 
have  made  under  the  circumstances,  but,  was  the  usefulness  of  the 
street  unnecessarily  impaired?  The  one  is  not  the  legal  equivalent  of 
the  other.  International  &  6.  N.  Ry.  Co.  v.  Butcher,  81  S.  W.,  819; 
Dallas  &  G.  By.  Co.  v.  Able,  72  Texas,  150;  San  Antonio  &  A.  P.  Ry. 
Co.  V.  Bowles,  88  Texas,  634;  Taylor,  B.  &  H.  Ry.  Co.  v.  Warner,  88 
Texas,  642.  The  test  of  whether  or  not  the  railroad  company  had  done 
its  duty  or  had  failed  is  not  to  be  determined  by  what  a  person  of  or- 
dinary prudence  would  have  done  under  the  same  or  similar  circum- 
stances. If  the  jury  found  that  the  usefulness  of  the  street  had  been 
impaired  unnecessarily  in  the  construction  of  the  railroad  across  it,  or 
in  the  drainage  of  the  track,  they  should  also  have  found  the  appellant 
guilty  of  negligence  in  that  respect.  The  charge  requested,  we  think, 
would  have  furnished  an  erroneous  guide  to  the  jury,  and  was  prop- 
erly refused  by  the  court. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


R.  C.  Lake  et  al.  v.  C.  H.  Earnest. 

Decided  February  5,  1909. 

'1. — ^Deed — ^Begistratlon — Certiflcation  of  Aoknowledgment — Offlolal  Besisrnatloii 
of  Offloer. 

4 

Where  the  certificate  of  acknowledgment  to  a  deed  was  in  due  form  and 
waa  attested  by  an  official  seal  on  which  was  the  name,  residence  and  official 
designation  of  the  officer,  the  deed  was  properly  admitted  to  record  although 
the  certificate  was  signed  by  the  officer  without  any  designation  of  his  official 
capacity. 

9. — ^Limitation — ^Boundary — ^ETidenoe. 

Where,  in  trespass  to  try  title,  the  defendant  claimed  under  the  three  and 
^ve  years  statute  of  limitation,  but  the  record  on  appeal  failed  to  show  with 
certainty  the  boundary  to  which  the  defendant  claimed,  or  when  exclusive  pos- 
session was  taken  by  him,  or  the  use  to  which  the  land  was  put,  or  the  char- 
acter of  his  possession,  the  finding  of  the  trial  court  upon  the  issue  of  limi; 
.tation  will  not  be  disturbed.  Evidence  of  defendant's  adverse  possession  as  con- 
tained in  the  record  considered,  and  held  lacking  in  that  degree  of  certainty 
which  requires  an  Appellate  Court  to  disturb  the  judgment  of  the  trial  court. 

Appeal  from  the  District  Court  of  Lubbock  County.     Tried  below 
before  Hon.  L.  S.  Kinder, 
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Oeo.  L.  Beaty  and  H,  C,  Ferguson  (Stephens  dk  Miller  of  couEflel 
on  appeal),  for  appellants. 

C.  H.  Earnest  and  W.  D,  Benson,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  on  the 
21st  day  of  July,  1904,  in  the  usual  form  of  trespass  to  try  title,  to 
recover  a  survey  of  land  situated  partly  in  the  county  of  Lubbock  and 
partly  in  the  county  of  Hockley,  described  in  the  amended  petition  as 
follows,  to  wit:  "640  acres  known  as  survey  No.  61,  in  block  20,  orig- 
inally granted  to  the  Houston,  East  &  West  Texas  Railway  Co.  by 
virtue  of  certificate  No.  658  and  patented  to  Stephen  S.  Charles,  May 
10,  1880,  by  patent  No.  11,  vol.  58.  Beginning  at  an  earth  mound 
and  4  pits  the  S.  W.  corner  of  survey  No.  62  and  the  N.  E.  corner  of 
survey  No.  50,  same  block,  thence  north  1900  vrs.  mound  and  four 
pits,  the  N.  W.  corner  of  said  survey  No.  62;  thence  west  864  vrs., 
cross  the  east  fence  of  the  Nunn  or  Elwood  pasture,  1900  vrs.,  mound 
and  four  pits;  thence  south  1900  vrs.,  mound  and  four  pits,  the  N.  W. 
corner  of  said  survey  No.  50  in  said  block  20;  thence  east  996  3-10 
vrs.,  recross  the  east  fence  of  the  Nunn  or  Elwood  pasture,  1900  vn. 
to  the  place  of  beginning,  holding  said  land  in  fee  simple.^* 

Appellants  answered  disclaiming  as  to  all  of  the  land  described  in 
the  plaintiff's  petition  except  335^  acres  out  of  the  west  part  thereof, 
alleged  to  be  a  part  of  Donley  County  school  league  No.  10,  as  to 
which  they  pleaded  not  guilty,  and  the  statutes  of  three  and  five  years 
limitation. 

The  case  was  trieci  by  the  court  without  a  jury  and  judgment  ren- 
dered against  appellants  on  their  disclaimer  as  to  the  land  described 
in  appellee's  petition  not  in  conflict  with  the  Donley  County  school 
land,  and  upon  the  evidence  as  to  the  335^  acres  off  of  the  west  part 
of  said  section  61  claimed  by  appellants  as  part  of  said  league. 

Survey  61,  block  20,  described  in  appellee's  petition,  is  older  and 
superior  in  point  of  location  to  the  Donley  County  league  No.  10 
claimed  by  appellants,  and  it  is  admitted  that  plaintiff  has  title  to  the 
land  in  controversy  from  the  sovereignty  of  the  soil  down  to  one  An-" 
nie  Evarts  Fobes.  Survey  61  was  duly  patented  May  10,  1880,  and 
the  transfers  from  the  grantee  therein  to  said  Annie  Evarts  Fobes  are 
regular,  duly  authenticated  and  properly  recorded.  Annie  Evarts  Fobes 
and  her  husband,  S.  D.  Fobes,  on  the  27th  day  of  November,  1901, 
executed  and  delivered  to  appellee  a  good  and  sufficient  conveyance  to 
said  section  61,  v'hich  conveyance  was  first  recorded  December  11, 
1901,  and  re-recorded  March  24,  1902.  The  sufficiency  of  the  convey- 
ance from  Annie  Evarts  Fobes  and  husband  to  appellee  is  not  ques- 
tioned, except  that  it  is  insisted  the  acknowledgment  is  defective.  The 
acknowledgment  is  in  due  form,  but  is  thus  attested:  "Given  under 
my  hand  and  seal  of  office  this  27th  day  of  November,  A.  D.  1901. 
(Signed)  Joseph  H.  Long.''  On  the  impress  of  the  seal  attached  tcT 
said  deed  appears  the  following  words :  "Joseph  H.  Long,  Notary  Pub- 
lic, Cook  County,  111."  At  the  time  the  deed  was  recorded  the  second 
time  the  certificate  of  acknowledgment  was  the  same  as  before,  with  the 


IdOd.]  Lake  v.  Earnest.  557 

additional  words  following  the  name  of  Joseph  H.  Long,  "Notary  Pub- 
lic, Cook  County,  Illinois,^*  with  the  seal  referred  to  attached. 

The  patent  from  the  State  of  Texas  to  Donley  County  for  said 
league  No.  10,  issued  on  the  15th  day  of  December,  1883,  and  it  is  ad- 
mitted that  the  title  passed  from  Donley  County  to  Gregory,  Cooley 
and  Hastings  by  a  regular  chain  of  transfers,  the  last  of  which  were 
duly  filed  for  record  October  29,  1891.  Gregory  and  Cooley  died,  and 
L.  R.  Hastings  and  all  of  the  heirs  and  legal  representatives  of  Greg- 
ory and  Cooley,  deceased,  conveyed  to  appellants  R.  C.  Lake  and  T. 
B.  Tombe  said  league  No.  10,  Donley  County  school  land,  by  deeds 
duly  acknowledged,  all  of  which  were  dated  as  of  August,  1899,  except 
the  deed  of  one  Pearson,  an  heir  of  Gregory,  which  was  dated  as  of 
December  24,  1901,.  and  which  conveyed  an  undivided  1-72  interest  in 
an  undivided  1-3  interest  in  said  land,  and  all  of  said  deeds  were  duly 
filed  and  recorded  in  the  office  of  the  county  clerk  of  Lubbock  County 
January  30,  1902.  It  is  admitted  that  all  taxes  have  been  paid  on 
league  No.  10  for  the  years  1898  to  1906  inclusive,  but  by  whom  paid 
does  not  appear. 

In  view  of  the  earnestness  and  ability  with  whidh  this  case  has  been 
presented  in  behalf  of  appellants,  we  make  the  following  further  state- 
ment of  and  extracts  from  evidence  deemed  by  us  to  be  all  that  is  per- 
tinent to  the  conclusion  we  have  reached: 

One  J.  D.  Wood  testified  in  behalf  of  appellants  that  between  the 
18th  and  25th  day  of  May,  1897,  he  completed  the  construction  of  a 
fence  he  wa«  building  for  Mr.  Q.  Bpne  that  separated  the  Bone  and 
Nunn  pastures.  He  says:  ^1  built  a  line  of  fence  running  south  thir- 
teen miles  to  th6  south  Nunn  fence  and  tied  on  there.**  It  is  agreed 
**that  when  Jeff  Woods  built  the  thirteen  miles  of  fence  testified  about 
by  him,  that  it  closed  the  Nunn  pasture,  and  that  league  No.  10,  Don- 
ley County  school  land,  was  in  the  Nunn  pasture.** 

George  L.  Beatty  testified  among  other  things:  "I  state  positively 
that  Gregory  and  Hastings  and  Lake  and  Tombe  were  in  peaceful 
and  adverse,  hostile  and  open  possession  of.  this  land  up  to  the  time 
this  suit  was  filed,  from  the  time  the  gap  was  closed  that  Mr.  Wood 
testifies  about.** 

Mr.  Standerfer,  the  surveyor  of  the  Lubbock  Land  District,  testified 
that  he  made  a  survey  of  the  Donley  County  school  land  league  No. 
10,  October  13,  1906.  He  refers  to  certain  field  notes  and  plat  at- 
tached to  appellants*  answer  as  showing  a  conflict  and  the  amount  of 
such  conflict  between  said  league  and  the  land  described  in  appellee's 
petition.  The  plat  indicates  that  the  surveyor  found  the  original 
northwest  and  southwest  corners  of  the  Donley  County  league,  but  no 
others,  and  the  field  notes  referred  to  are  not  the  field  notes  of  the 
Donley  County  league,  but  those  of  the  survey  made  by  the  witness 
showing  the  conflict  between  the  league  and  survey  61  as  found  by  him. 
This  witness  further  testified  that:  "The  first  time  I  surveyed  section 
61  and  Donley  County  school  land  was  two  or  three  years  ago,  and 
then  I  resurveyed  them  last  fall.  When  I  was  out  there  in  1902  I 
found  this  fence  up  near  the  east  line  of  Donley  County  school  league 
No.  10.  I  saw  no  one  there.  I  did  not  see  any  one  there  in  possession. 
The  second  time  I  was  out  there  I  saw  no  one  in  possession — ^just  saw 
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the  fence.  I  was  there  in  1901  before  the  fence  was  placed  there.  I 
did  not  find  any  one  there  in  possession;  it  was  in  the  open  prairie. 
There  was  no  fence  there  in  1901.  It  was  fenced  in  the  summer  of 
1902.  This  land  was  enclosed  in  what  was  known  as  the 
Nunn  pasture.  Lake^  Tombe  Cattle  Co.  claimed  to  own  it.  Mr. 
Oopeland  and  several  others  were  then  living  in  the  Nunn  pasture, 
having  taken  up  land  there.  A  part  of  survey  61  is  in  the  Frost  pas- 
ture. The  fences  have  not  been  changed  since  they  were  originally  put 
up — not  in  that  particular  place.  Frost  fenced  off  his  pasture  in  1902, 
enclosing  part  of  section  61.  Section  61  was  in  the  Lake,  Tombe  Cat- 
tle Co.  pasture  in  1901.'' 

We  set  out  in  full  the  testimony  of  Mr.  Montgomery,  the  only  re- 
maining witness :  '^I  live  near  the  line  of  Lubbock  and  Hockley  Coun- 
ty. I  have  lived  there  six  years  the  10th  of  last  June.  I  was  there  in 
June,  1901.  I  don't  know  that  I  know  where  61,  block  20,  is.  I  know 
where  Donley  County  leagues  are  but  I  don't  know  them  by  number. 
When  I  went  there  there  was  no  fence  running  south  near  the  east  line 
of  the  Donley  County  league.  There  was  no  one  on  section  61  nor  in 
possession  when  I  went  there.  I  saw  no  one  in  possession  of  it  in  any 
way.  If  there  had  been  any  one  living  there  I  would  have  seen  them. 
I  know  where  Frost's  improved  section  was.  I  know  where  his  land 
was  extended  out  between  Hockley  and  Lubbock  Counties.  There  was 
no  one  south  and  west  of  him  when  I  went  there — ^no  one  living  there. 
That  fence  running  south  was  built  there  in  the  fall  of  1902.^  There 
was  no  one  living  there  at  the  time  this  fence  was  built — ^no  one  farm- 
ing it.  It  was  in  what  was  supposed  to  be  the  Num^i  pasture.  There 
was  no  improvements  on  section  61.  I  have  seen  this  land  since  that 
fence  was  extended  south,  and  I  have  helped  survey  it.  There  was  no 
one  in  possession,  using,  farming  or  cultivating  it  in  any  way.  I  think 
Mr.  Frost  fenced  in  his  pasture  after  he  came  in  there.  I  think  it  was 
in  1902,  after  the  other  fence  was  put  up.  I  don't  think  Mr,  Frost 
was  using  this  land  in  connection  with  his  other  land.  He  closed  up 
his  fence  there  after  this  fence  was  built  in  1902.  running  south  from 
my  place.  He  came  in  then  on  the  south  of  his  place  and  joined 
somewhere  and  closed  up  his  pasture.  There  was  no  one  living  on  this 
land  in  conflict  then — ^no  farm  there — and  it  was  not  closed  by  itself. 
I  have  seen  no  one  there  asserting  any  right  to  it.  Part  of  it  is  now 
in  the  Frost  pasture.  The  fences  have  never  been  changed  since  they 
were  originally  put  up.  The  people  that  owned  section  50  put  up  their 
fence,  and  there  was  a  line  drawn  from  the  northeast  quarter  over  a 
mile,  including  49.  They  fenced  the  Frost  pasture  off  in  1902.  It  was 
in  1901  that  Mr.  Frost  went  in  ttiere  instead  of  1902." 

On  cross-examination  this  witness  testified:  "In  1901,  when  I  came 
there  six  years  ago,  there  was  no  fence  there  at  all.  The  fence  enclos- 
ing the  Donley  County  land  was  put  there  in  1902.  There  was  no 
fence  there  at  all  before  that.  I  was  first  out  there  in  July,  1901.  My 
place  is  noiih  and  east  of  Donley  County  school  land.  I  am  north  of 
block  20.  Directly  east  of  the  Donley  County  land  is  what  we  called 
the  Frost  pasture.  This  land  was  not  enclosed  in  1901.  In  coming 
from  the  Nunn  ranch  to  Lubbock  you  come  out  of  the  Nunn  pasture 
right  close  to  where  Frost's  place  is.     At  the  time  Mr.  Frost  settled 
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there  there  was  a  fence  a  good  ways  east  of  him.  It  was  the  Duoe 
Hart^s  place.  When  Mr.  Frost  first  settled  there  I  understood  he  set- 
tled in  the  Nunn  pasture.  The  Nunn  fence  was  some  three  or  four 
miles  east  of  Mr.  Frost's  place.  Mr.  Frost  is  east  of  the  league  land. 
The  fence  is  still  east  of  Mr.  Frost's  place.  The  fence  divided  the 
Nunn  and  Duce  Hart  pastures.'' 

The  transcript  fails  to  show  that  appellants  offered  in  evidence  the 
patent  or  any  field  notes  of  Donley  County  school  league  Xo.  10,  or 
any  transfer,  conveyance,  or  other  evidence  showing  the  calls  of  the 
Donley  County  league.  Nor  does  the  evidence  show  the  extent  of  the 
Nunn  pasture,  nor,  save  as  indicated  by  the  testimony  we  have  given, 
when  it  was  entirely  closed,'  or  the  use  to  which  it  was  put,  or  the 
character  of  appellants'  possession,  if  any. 

The  first  two  assignments  of  error  question  the  findings  of  fact  upon 
the  part  of  the  court,  but  there  are  no  specific  findings  to  be  found 
in  the  record,  the  judgment  being  a  general  one.  We  hence  can 
not  consider  the  assignments  referred  to  except  in  so  far  as  the 
questions  suggested  are  involved  in  other  assignments.  In  reality 
but  two  questions  are  presented  that  appear  to  be  material,  and  both 
of  them  we  think  must  be  determined  adversely  to  appellant's  con- 
tention. 

The  first  question  is  presented  in  appellant's  contention  that  the 
deed  of  Annie  Evarts  Fobes  and  husband  to  C.  H.  Earnest  was  void 
in  that  the  certificate  of  the  officer  taking  the  deed  failed  to  show  that 
he  was  legally  authorized  so  to  do.  The  certificate,  however,  as  we 
have  stated,  appears  to  have  been  in  due  form  and  to  have  been  signed 
by  Joseph  H.  Long,  attested  by  a  seal  giving  his  official  designation 
as  notary  public  of  Cook  County,  Illinois,  which  we  think  sufficient 
to  authorize  the  record  of  the  deed.  Besides,  the  defect  made  the 
ground  of  appellants'  cl^iim  seems  afterwards  to  have  been  corrected 
by  the  insertion  of  the  officer's  official  designation  in  the  blank  follow- 
ing his  name.  See  Broussard  v.  Dull,  3  Texas  Civ.  App.,  59 ;  Linslie 
v.  Kerr,  34  S.  W.,  765;  Chamberlain  v.  Pybas,  81  Texas,  511. 

The  remaining  material  question,  and  indeed  the  only  one  upon 
which  appellants  insisted  on  the  oral  submission  of  this  case,  is  whether 
appellants  showed  themselves  entitled  to  recover  under  the  three  and 
five  years  statute  of  limitation.  We  have  repeatedly  and  carefully 
scrutinized  tfhe  evidence  with  a  view  of  determining  these  questions, 
but  feel  unable  to  disturb  the  solution  made  of  them  by  the  court  be- 
low. If  the  case  be  treated  as  one  of  a  junior  survey  overlapping  an 
older,  and  assuming  for  the  purposes  t)f  the  argument  that  appellants 
had  possession  of  at  least  a  part  of  the  junior,  then  it  is  not  clear  to 
all  01  us  that  the  evidence  shows  that  appellants  held  possession  under 
any  conveyance  that  by  its  calls  included  d;he  land  in  controversy.  It 
can  not  be  contended,  save  perhaps  from  Beatty's  testimony,  that  ap- 
pellants ever  had  any  actual  possession  of  the  land  in  controversy,  and 
it  is  formally  admitted  that  appellee  has  title  to  the  land  in  question 
from  the  sovereignty  of  the  soil  down  to  Annie  Evarts  Fobes,  and  the 
deed  from  said  Annie  Everts  Fobes  and  husband  to  appellee  undoubt- 
edly conveyed  that  title  to  him,  so  that  in  order  for  appellants  to  show 
rigfat  of  recovery  under  either  the  three  or  five  years  statute  of  limita- 
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tion  it  is  necessary  for  them  to  show  that  their  adverse  possession,  if 
any,  was  held  under  a  deed  or  deeds  that  embraced  the  knd  in. con- 
troversy within  their  calls.  See  Bean  v.  Whitney,  25  Texas  Civ.  App., 
73;  Bunkle  v.  Smith,  52  Texas  Civ.  App.,  186.  Admitting  that  ap- 
pellants used  reasonable  diligence,  as  they  insist  under  one  of  their 
assignments,  to  secure  the  record  of  the  deeds  under  which  they  claim, 
it  now'here  seems  to  conclusively  appear  that  any  conveyance  under 
which  they  claim  embraces  by  its  specific  calls  the  land  in  question. 
No  deed  or  field  notes  so  showing  appears  in  the  evidence.  All  that 
the  present  record  shows  save  by  inference  is  that  appellants  claim 
the  Donley  County  school  land  without  showing  where  its  east  line 
was  actually  fixed  upon  the  ground,  or  that  the  patent  to  Donley 
County  or  the  conveyances  under  which  they  claim  actually  call  for 
the  line  as  insisted  by  them. 

But  if  this  be  too  strongly  stated,  and  if,  as  is  perhaps  to  be  im- 
plied from  the  testimony  of  Standerfer,  the  calls  of  appellants*  convey- 
ance fix  the  east  line  of  the  Donley  County  league  east  of  the  true  line 
of  appellee^s  older  survey,  and  thus  show  an  undisputed  conflict  of 
calls,  the  evidence  yet  leaves  some  uncertainty,  as  at  least  some  of  us 
are  inclined  to  think,  as  to  when  appellants*  adverse  possession,  if  any, 
began.  Accepting  for  the  moment  Beatty^s  testimony,  appellants'  pos- 
session was  "from  the  time  the  gap  was  closed  that  Mr.  Wood  testifies 
about  up  to  the  time  this  suit  was  filed."  While  the  witness  Wood 
places  the  time  of  building  the  fence  which  closed  the  Nunn  pasture 
in  May,  1897,  Standerfer  says  that  when  he  was  there  in  1901,  "before 
the  fence  was  placed  there,'*  he  found  no  one  in  possession,  and  that  it 
(the  land  in  controversy)  was  "in  the  open  prairie;"  that  "there  was 
no  fence  in  1901 ;  it  was  fenced  in  the  summer  of  1902."  It  certainly 
can  not  be  said  to  be  clear  from  this  witness's  testimony  that  he  was 
testifying  in  relation  to  a  fence  other  than  the  one  built  by  Wood.  The 
witness  Montgomery  testified  that  "the  fence  enclosing  the  Donley 
County  land  was  put  there  in  1902;  there  was  no  fence  there  at  all 
before  that."  It  is  true  that  this  witness  in  his  testimony  also  refers 
to  a  fence  several  miles  east  of  the  one  about  which  he  testifies,  and 
probably  we  should  infer  that  such  other  fence  is  the  one  built  by 
Wood,  but  if  so,  it  can -at  least  be  said  that  the  evidence  is  not  very 
satisfactory  in  the  respect  we  are  now  discussing.  If,  in  fact,  Donley 
County  league  was  in  the  open  prairie  in  an  unenclosed  pasture  as  late 
as  the  summer  of  1902,  it  could  hardly  be  seriously  contended  under 
the  facts  of  this  case  that  appellants'  adverse  possession,  if  any,  was 
such  as  to  give  them  title  under  the  three  or  five  years  statute  of  limi- 
tation. 

But  aside  from  the  foregoing  suggestions,  we  all  agree  that  the  evi- 
dence as  a  whole  on  the  issue  of  appellants'  adverse  possession  is  not 
of  that  degree  of  certainty  which  requires  us  to  disturb  the  trial 
court's  judgment.  One  claiming  adverse  possession  under  a  junior 
title  overlapping  an  older  survey  must  show  an  actual  and  visible  ap- 
propriation of  at  least  some  part  of  the  junior  survey.  See  Revised 
Statutes,  article  3349;  Parker  v.  Baines,  65  Texas,  605;  White  v. 
Burnley,  61  U.  S.,  235  (15  Law  Ed.),  886;  Smith  v.  Ingram,  29  N. 
C,  175;  Broad  Top  Coal  &  Iron  Co.  v.  Eiddlesburg  Coal  &  Iron  Co., 
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65  Pa.,  435;  Peyton  v.  Barton,  53  Texas,  298;  Eoach  v.  Fletcher,  11 
Texas  Civ.  App.,  225;  Smith  v.  Lee,  41  Tenn.,  549;  Tnrnev  v.  Cham- 
berlain, 15  111.,  271;  Washburn  v.  Cntter,  17  Minn.,  361;  The  Pro- 
prietors of  the  Kennebeek  Purchase  v.  Springer,  4  Mass.,  416;  Hole 
V.  Rittenhouse,  25  Pa.  St.,  491.  Except  as  may  be  implied  from  the 
record  that  appellants  own  the  "Nunn  pasture;'*  that  Donley  County 
league  No.  10  was  in  that  pasture,  and  Beatty's  statement  that  we 
have  quoted,  there  is  nothing  whatever  in  the  jecord  of  this  case  show- 
ing that  appellants,  or  any  one  for  them,  ever  occupied  or  were  even 
upon  the  land  in  controversy  or  Donley  County  league  No.  10.  It  is 
nowhere  shown  that  an  animal  of  any  kind  ever  pastured  thereon,  or 
that  any  visible  use  or  occupancy  of  any  kind  or  character  was  ever 
made  of  said  league.  In  other  words,  appellants  had  "no  flag  flying*' 
so  as  to  give  notice  to  any  one  of  their  possession.  How,  then,  can  it 
be  said  their  possession  was  actual?  The  trial  court  heard  the  witness 
Beatty  when  he  testified.  His  testimony  at  best  was  a  legal  conclusion, 
its  credibility  and  weight  was  for  the  trial  court,  and,  as  stated,  we  re- 
gard the  testimony  as  a  whole  altogether  too  inconclusive  to  require 
us  to  reverse  the  judgment  of  the  trial  court  and  to  here  render  it  in 
behalf  of  appellants,  and  thus  give  to  them  land  that  it  is  conceded 
appellee  in  fact  truly  owns.     Judgment  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Prank  Crawford  et  al.  v.  Z.  B.  Thomason  et  al. 

Decided  February  6,  1909. 

1 . — Conversion — ^Beflnition — Defense. 

Any  distinct  act  of  dominion  wrongfully  exercised  over  one's  property  in  de- 
nial of  his  right  or  inconsistent  with  it,  is  a  conversion.  A  wrongdoer  cannot 
question  the  possessor's  title  or  risht  of  possession  nor  defeat  recovery  by  show- 
ing that  the  taking  was  in  good  faith  and  under  mistake. 

8. — ^Sequestration — ^Void  Writ — Trespass — ^Damages. 

Authority  cannot  be  conferred  on  a  sheriff  by  a  writ  of  sequestration  to 
remove  from  land  in  controversy  the  houses  and  property  thereon  in  the  pos- 
session of  the  defendant,  and  therefore  the  situation  of  the  sheriff  and  all  par- 
ties acting  with  him  under  such  writ  in  so  doing  would  be  as  if  no  writ  had 
ever  issued  so  far  as  their  liability  for  actual  damages  was  concerned. 

8. — Conversion — Offer  to  Return. 

When  the  acts  of  the  defendant  amount  to  a  conversion  of  the  property  in 
question,  the  owner  has  the  right  to  so  treat  it,  and  to  sue  for  its  value,  and 
is  not  required  to  accept  it  if  the  wrongdoer  thereafter  offers  to  return  it. 

4. — ^Trespass — ^Exemplary  Damages — ^Irrelevant  Evidence. 

Where,  in  executing  a  writ  of  sequestration,  the  sheriff  removes  the  de- 
fendant and  his  property  from  a  lot  known  as  No.  6,  to  and  upon  a  lot  known 
as  No.  5,  and  in  so  doing  claimed  to  act  exclusively  under  and  by  virtue  of  the 
command  of  said  writ,  the  court  properly  excluded,  as  irrelevant  and  immate- 
rial upon  the  issue  of  exemplary  damages,  evidence  tending  tp  prove  that  the 
defendant  had  no  title  to  Lot  No.  5  and  was  wrongfully  in  possession  thereof. 

5. — Sequestration — Exemplary  Damages — ^Evidence. 

In  a  suit  against  a  sheriff  and  his  bondsmen  for  damages  for  executing 
Vol.  LIII  Civil— 36. 
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a  writ  of  sequestration,  evidence  considered  and  held  sufficient  to  support  the 
verdict  of  the  jury  for  both  actual  and  exemplary  damages. 

6. — Same — Damasres — ^Defense. 

The  fact  that  a  judgment  was  afterwards  rendered  in  plaintiffs  favor 
against  the  defendant  for  the  title  and  possession  of  the  land  in  controversy, 
is  no  defense  to  a  suit  by  the  defendant  against  the  plaintiff  for  damages  for 
dispossessing  the  defendant  under  a  void  writ  of  sequestration. 

Appeal  from  the  District  Court  of  Jones  County.  Tried  below 
before  Hon.  C.  C.  Higgins. 

H.  0.  McConnell  and  Brooks  &  Scott,  for  appellants. — There  being 
no  evidence  in  this  case  that  the  writ  of  sequestration  was  ever  levied 
upon  or  attempted  to  be  levied  upon  the  house  and  goods  or  either  of 
them,  and  the  only  evidence  with  reference  to  the  acts  of  the  sheriff 
or  any  of  'the  appellants  of  and  concerning  said  house  and  goods 
being  that  they  were  simply  moved  off  the  lot  owned  by  appellant 
Robertson,  the  court  erred  in  charging  upon  conversion  at  all.  3 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  216,  and  cases  cited;  Smith  v. 
Packard,  39  C.  C.  A.,  299;  Douglass  v.  Orr,  58  Missouri,  573; 
Walker  v.  Simkins,  2  Texas  Appeal  Civil  Cases,  69;  Crass  v.  Mem- 
phis &  C.  R.  Co.,  96  Ala.,  447. 

The  court  erred  in 'its  general  charge  to  the  jury  in  instructing 
the  jury  that  if  they  found  that  said  property  had  been  converted 
by  the  defendants  or  either  of  them,  as  that  term  had  therein  before 
been  defined,  to  find  for  the  plaintiff  the  fair  market  value  of  the 
goods,  and  house  owned  by  the  plaintiff  at  the  time  of  such  conver- 
sion, with  interest  at  six  percent  from  April  5,  1906,  to  the  date 
of  the  trial.  The  true  measure  of  damages  in  this  case,  if  any,  was 
the  difference  between  the  market  value  of  the  property  of  the  appel- 
lees at  the  time  the  operations  began  for  the  removal  of  the  said  house, 
and  the  time  when  said  removal  was  completed.  Pacific  Express  Co. 
V.  Lasker  Real  Estate  Association,  81  Texas,  81;  Yoakum  v.  Dunn, 
21  S.  W.,  411;  Phillips  v.  Hughes,  33  S.  W.,  157;  Texas  &  P.  Ry. 
Co.  V.  Meeks,  74  S.  W.,  329. 

One  who  refrains  from  the  use  of  property  on  account  of  a  levy 
thereon  made  by  an  officer  under  void  process,  and  who  is  thereby 
deprived  of  its  earning  capacity,  may  recover  the  reasonable  value  of 
its  use  during  and  up  to  the  time  that  he  was  informed  that  the 
levy  was  released.     Low  v.  Ne  Smith,  77  S.  W.,  32. 

The  court  erred  in  its  general  charge  to  the  jury  by  authorizing 
said  jury  to  render  a  verdict  in  'this  case  for  exemplary  damages. 
Lynch  v.  Bums,  79  S.  W.,  1084. 

It  was  the  duty  of  the  defendants  in  this  case  to  use  ordinary  care 
to  prevent  damage  to  their  property  at  the  time  of  and  while  it  was 
being  moved  by  the  sheriff,  and  failing  to  use  ordinary  care  for  that 
purpose  they  were  not  entitled  to  recover,  and  the  jury  should  have 
been  so  instructed.  Williams  v.  Yoe,  46  S.  W.,  659;  Southern  Kan- 
sas Ry.  Co.  V.  Isaacs,  49  S.  W.,  690;  Factors  and  Traders  Ins.  Co. 
V.  Werline,  11  L.  R.  A.,  361:  Hughes  v.  City  of  Austin,  12  Texas 
Civ.  App.,  178;  Broussard  v.  S.  &  E.  T.  Ry.  Co.,  75  Texas,  703. 
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The  appellees  having  no  lawful  right  to  occupy  the  ground  of  the 
appellant  Kobertson,  conceding  ihat  the  writ  of  sequestration  was 
void,  could  only  recover  nominally  for  the  removal  of  their  building 
from  the  ground  upon  which  it  was  unlawfully  located.  Smith  v. 
Huizar,  25  Texas  Sup.,  206;  Glenn  v.  Matthews,  44  Texas,  400. 

The  sheriff  having  only  levied  or  attempted  to  levy  the  writ  of 
sequestration  upon  the  ground  withou^t  levying  or  attempting  to  levy 
upon  the  house  or  contents,  there  was  not  any  conversion  of  the  house 
or  its  contents.  There  being  no  proof  to  show  malice  there  could  be 
no  legal  recovery  for  exemplary  damages  and  therefore  the  court 
erred  in  refusing  to  set  aside  'the  verdict  of  the  jury  as  to  exemplary 
damages.  Lay  v.  Blankenship,  2  Posey,  TJ.  C,  273;  Willis  v.  Mc- 
Natt,  75  Texas,  75;  Eankin  v.  Bell,  85  Texas,  35. 

C.  H,  Steele,  Thomas  dc  Chapman  and  Thomason  &  Thomason,  for 
appellees. — When  a  party  is  in  peaceable  possession  of  property  and- 
occupying,  using,  and  enjoying  same,  no  one  has  the  right  to  forcibly 
interfere  with  such  possession  and  by  force  dispossess  the  occupant, 
except  an  officer  clothed  with  the  proper  authority  and  under  due 
process  of  law,  and  even  then  he  must  act  without  malice  and  only 
in  a  proper  manner,  and  the  certified  copies  of  the  petition  and 
answer  and  judgment  in  cause  No.  402  in  the  District  Court  of 
Haskell  County,  could  have  no  legal  bearing  on  the  issue  of  damages 
in  this  cause,  for  the  reason  that  the  sheriff  in  taking  possession  of 
the  property  in  this  case  was  acting  for  S.  L.  Eobertson,  who  claimed 
no  interest  in  lot  No.  5,  on  which  the  property  was  situated;  was 
not  a  party  to  the  suit  in  said  cause  No.  402;  that  most  of  the  plain- 
tiffs in  this  suit  who  were  the  parties  whose  possession  was  disturbed 
were  not  parties  to  said  cause  No.  402,  and  the  proceedings  in  said 
cause  No.  402  were  in  no  way  connected  with  the  acts  of  sheriff  in 
ejecting  plaintiffs  from  lot  No.  5,  and  the  proceedings  in  said  cause 
No.  402  was  concerning  things  of  which  the  plaintiffs  in  this  cause 
are  not  complaining  and  occurred  subsequent  to  the  time  of  the  con- 
version of  the  property  complained  of  in  this  cause.  Sinclair  v.  Stan- 
ley, 7  S.  W.,  518. 

What  witnesses  E.  Sutherland,  W.  L.  Cason  or  other  parties  did 
with  reference  to  their  property  when  same  was  taken  or  moved  away 
at  other  times  or  places  or  under  other  or  even  like  circumstances, 
can  not  make  a  custom  by  which  these  plaintiffs  would  be  bound, 
and  it  was  not  the  duty  of  appellees  at  the  time  of  the  taking  pos- 
session of  their  property  by  the  defendants  to  follow  up  .and  take 
care  of  same  under  tlie  circumstances  of  this  case;  when  their  prop- 
erty had  been  forcibly  and  unlawfully  taken  possession  of  by  defend- 
ants they  had  the  right  to  elect  to  let  them  keep  it  and  sue  for  the 
conversion  of  same.  Vickery  v.  Crawford,  93  Texas,  373;  Hofschuke 
V.  Panhandle  Hardware  Co.,  50  S.  W.,  608;  Cooley  on  Torts,  2d  ed., 
p.  524;  Cambell  v.  Ulch,  60  S.  W.,  272. 

The  court  did  not  err  in  said  charge  complained  of  in  appellants* 
sixth  assignment  of  error,  for  the  reason  that  the  writ  of  sequestra- 
tion is  more  onerous  than  the  law  requires,  in  that  said  writ  requires 
the  sheriff  to  take  into  his  possession  the  small  strip  of  land  therein 
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described,  free  from  any  incumbrance  or  obstruction  by  reason  of  the 
buildings  containing  the  goods,  situated  on  lot  Xo.  5  and  extending 
over  six  inches  on  lot  No.  6,  thereby  requiring  the  sheriff  in  advance 
of  a  trial  to  move  the  house  and  goods  off  ot  the  small  strip  of  land 
described  in  the  writ,  and  in  order  to  do  so  compelled  the  sheriff  to 
remove  the  house  and  goods  off  of  lot  No.  5,  which  was  not  in  con- 
troversy or  involved  in  suit  No.  396,  when  said  writ  should  have 
directed  him  to  take  said  strip  of  land  into  his  possession  and  keep 
the  same  subject  to  the  future  orders  of  the  court,  without  requiring 
the  sheriff  to  move  the  house  and  goods  off  of  lot  No.  5  or  the  sLx 
inch  strip  of  lot  No.  6;  therefore  the  writ  in  question  as  charged  by 
the  trial  court  conferred  no  lawful  authority  on  the  sheriff  or  de- 
fendants to  take  into  their  possession  said  house  and  goods  and  to 
remove  the  same  from  any  part  of  either  of  said  lots  or  convert  the 
goods  of  plaintiffs.  Finegan  v.  Read,  27  S.  W.,  262;  Cammack  v. 
Rogers,.  74  S.  W.,  949;  Gravity  Canal  Co.  v.   Sisk,  95   S.  W.,   726. 

The  court's  charge  upon  conversion  was  correct.  The  goods  were 
in  the  house  of  appellees.  The  house  was  upon  lot  No.  5,  in  which 
defendant  Robertson  had  no  interest,  only  encroaching  about  six 
inches  over  on  lot  No.  6.  The  writ  of  sequestration  was  sued  out 
and  Sheriff  Collins  and  the  other  defendants  were  purporting  to  act 
under  this  writ.  The  writ  was  unauthorized.  The  appellees  were  in 
peaceable  possession  of  the  house  on  lot  No.  5,  and  had  been  for  a 
number  of  years.  The  question  of  whether  there  was  a  levy  on  the 
house  and  goods  or  the  intent  with  which  appellants  took  possession 
is  of  no  effect.  The  house  and  goods  were  taken  and  moved  away 
and  appellees  dispossessed.  The  conversion  was  complete.  It  was 
the  unlawful  exercise  of  dominion  and  control  over  the  property  of 
appellees.  Fraiice  v.  Gibson,  101  S.  W.,  536;  Bollinger  v.  McMinn, 
104  S.  W.,  1079;  Watt  v.  Parlin  &  Orendorff  Co.,  98  S.  E.,  428; 
Davidson  v.  Oberthier,  93  S.  W.,  478;  Epps  &  Mattox  v,  Hazlewood, 
89  S.  W.,  809;  Hofschute  v.  Panhandle  Hardware  Co.,  50  S.  W., 
608;  Cooley  "bn  Torts  (2d  ed.),  624;  Southwestern  Tel.  Co.  v.  Bran- 
ham,  74  S.  W.,  949. 

When  the  property  of  any  person  in  this  State  is  unlawfully  taken 
possession  of  by  another  and  dominion  and  control  over  same  la 
exercised  to  the  exclusion  of  the  owner  even  temporarily,  he  is  not 
bound  to  receive  same  when  the  taker  offers  it  back  to  him,  but 
may  elect  to  sue  the  one  converting  the  property  for  its  value.  Bal- 
timore &  Ohio  R.  R.  Co.  V.  O'Donnell,  21  L.  R.  A.,  121;  Hofschulte 
V.  Panhandle  Hardware  Co.,  50  S.  W.,  608;  Vickery  v.  Crawford, 
93  Texas,  373. 

DUNKLIN,  Associate  Justice. — On  the  24th  day  of  March, 
1906,  a  writ  of  sequestration  was  sued  out  by  plaintiff  in  the  suit  of 
S.  L.  Robertson  against  Oscar  E.  Oates,  T.  G.  Carney,  Z.  B.  Thom- 
ason  and  E.  P.  Thomason  to  recover  a  portion  of  lot  six  in  block 
twenty-five  in  the  town  of  Haskell,  consisting  of  a  strip  twelve  inches 
in  width  and  one  hundred  and  forty  feet  in  length,  adjoining  lot 
five  lying  south  of  lot  six.  That  was  not  the  suit  now  before  us. 
The  writ  of  sequestration  commanded  the  sheriff  of  Haskell  County 
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not  only  to  take  posaession  of  the  strip  sued  for,  but  also,  in  effect, 
to  remove  all  houses  and  other  encumbrances  therefrom.  At  that 
time  a  store  house  was  situated  principally  on  lot  five,  but  also  cov- 
ered the  strip  sued  for.  This  house  consisted  of  two  sections  joined 
together.  Defendants  Z.  B.  and  E.  P.  Thomason  were  in  possession 
of  the  house  and  also  of  a  stock  of  groceries  therein,  and  were  en- 
gaged in  the  business  of  grocery  merchants.  One  section  of  the 
building  was  owned  by  them  and  they  had  leased  the  other  section. 
Acting  under  this  writ  J.  W.  Collins,  sheriff  of  Haskell  County,  at 
the  instance  of  plaintiff  A.  L.  Bobertson  and  over  objections  of  the 
persons  in  charge  of  said  house  and  goods,  after  levying  on  the  dis- 
puted strip  of  land,  removed  the  house  and  its  contents  therefrom  to 
a  place  tliirty  feet  west  and  a  short  distance  south  of  its  former  loca- 
tion. The  actual  work  of  so  doing  was  performed  at  the  instance  of 
tlie  sheriff  by  Frank  Crawford  and  others  whom  he  had  employed  to 
assist  him.  To  properly  move  the  store  house  it  was  necessary  to 
separate  the  two  sections  thereof  and  move  them  separately,  but  after 
being  moved  the  two  sections  were  again  joined  together  as  before. 
The  goods  were  not  taken  from  the  house,  and  before  moving  it  the 
sheriff  disclaimed  to  the  persons  in  charge  any  desire  to  take  posses- 
sion of  the  goods  or  to  interfere  Vith  defendants^  possession  thereof, 
stating  that  his  only  purpose  was  to  remove  the  house  from  the  strip 
of  land  sued  for  by  Bobertson,  and  that  he  was  acting  solely  under 
and  by  virtue  of  the  writ  of  sequestration  which  he  then  had  in  his 
possession.  When  the  work  of  moving  the  house  was  begun  the  per- 
sons in  charge  of  the  store  left  it,  taking  their  books  of  account,  and 
did  not  return  at  any  time  during  the  progress  of  the  work.  After 
the  house  was  moved  and  the  two  sections  readjusted  the  sheriff  noti- 
fied the  defendant  Thomasons  in  writing  that  he  had  moved  the 
house  thirty  feet  west  and  a  short  distance  south  on  lot  five;  that 
the  house  and  contents  were  then  uninjured  and  in  as  good  condition 
as  they  were  when  the  sheriff  first  began  to  move  the  house,  and  re- 
quested them  to  look  after  the  property  to  prevent  possible  damage 
thereto.  But  the  defendants  refused  to  take  possession  of  the  prop- 
erty or  to  have  aught  to  do  with  it,  and  the  house  and  contents  were 
afterwards  destroyed  by  fire. 

The  house  was  moved  by  Prank  Crawford  and  his  employes  under 
a  contract  between  himself  and  the  sheriff  who  hired  the  work  done. 
Crawford  testified  that  before  closing  the  contract  with  the  sheriff, 
E.  P.  Thomason,  defendant  in  possession  of  the  house,  agreed  with 
him  that  the  house  might  be  moved,  but  the  undisputed  testimony 
shows  that  afterwards,  when  Crawford  returned  to  begin  work,  the 
defendants  then  objected,  and  no  evidence  was  introduced  to  show 
that  thev  ever  thereafter  consented  that  the  house  should  be  moved. 
The  evidence  further  shows  that  at  least  three  or  four  days  were 
consumed  in  moving  the  house.  Thereafter  the  suit  was  tried  and 
judgment  was  rendered  in  favor  of  plaintiff  S.  L.  Bobertson  against 
the  defendants  for  the  title  and  possession  of  the  strip  of  land  sued 
for.  Upon  appeal  by  defendants  this  court  affirmed  the  judgment  of 
the  court  below,  but  held  that  there  was  no  authority  for  the  issu- 
ance of  a  writ  of  sequestration  to  move  a  house  from  land  in  advance 
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of  a  trial,  and  that  the  writ  of  sequestration  so  issupd  should  have 
been  quashed  by  the  trial  court  upon  the  motion  made  by  defendants 
praying  for  such  an  order. 

The  suit  now  before  us  for  consideration  was  for  conversion,  insti- 
tuted in  the  District  Court  of  Jones  County  by  appellees  against 
appellants  to  recover  the  value  of  the  goods  and  store  so  moved 
by  the  sheriff  and  his  employes,  and  also  for  exemplary  damages. 
A  judgment  was  rendered  in  favor  of  the  plaintiffs  against  defend- 
ants S.  L.  Bobertson,  Frank  Crawford,  J.  W.  Collins,  John  Craw- 
ford, P.  G.  Alexander,  J.  S.  Keister,  and  A.  C.  Foster  for  actual 
damages  in  the  sum  of  twenty-one  hundred  and  fifty  dollars  and 
twenty-four  cents,  and  against  S.  L.  Robertson  and  J.  W.  Collins  for 
one  thousand  dollars  exemplary  damages,  the  judgment  against 
Alexander,  Keister  and  Foster  being  against  them  as  sureties  on  the 
sheriff's  official  bond.  The  judgment  was  in  favor  of  Oscar  E.  Oates, 
Sam  Crawford,  W.  H.  Crawford,  and  John  E.  Robertson,  who  were 
also  defendants  in  the  suit.  The  actual  damages  so  awarded  were 
the  market  values  of  the  stock  of  goods  and  that  section  of  the  house 
that  was  owned  by  appellants.  All  the  defendants  cast  in  the  suit 
have  appealed  to  this  court  and  the  contention  which  is  made  the 
b^sis  of  several  assignments  of  error  is  that  under  the  facts  which 
have  been  above  set  out  appellants  were  not  guilty  of  a  conversion 
of  appellees'  property. 

Mr.  Cooley  in  his  work  on  Torts  (2d  ed.),  page  524,  defines  con- 
version in  the  following  language:  "Any  distinct  act  of  dominion 
wrongfully  •exerted  over  one's  property  in  denial  of  his  right,  or  in- 
consistent with  it,  is  a  conversion."  This  definition  seems  to  be  in 
accord  with  the  weight  of  authorities  on  the  subject  of  conversion, 
which  further  hold  that  the  wrongdoer  can  not  question  plaintiff's 
title  or  right  of  possession,  nor  defeat  recovery  by  showing  that  the 
taking  was  in  good  faith  and  under  a  mistake.  28  Amer.  &  Eng. 
Enc.  Law  (2d  ed.),  679,  681,  691,  693,  674;  First  Nat.  Bank  v. 
Brown,  85  Texas,  80;  Vickery  v.  Crawford,  93  Texas,  373;  Hof- 
schulte  V.  Panhandle  Hdw.  Co.,  50  S.  W.,  608.  The  writ  of  seques- 
tration under  which  the  sheriff  acted  in  moving  appellees'  store  house 
conferring  no  lawful  authority  for  such  act,  the  situation  of  all  par- 
ties acting  with  him  is  the  same  as  if  no  writ  of  sequestration  had 
ever  issued,  so  far  as  affects  appellees'  claim  for  actual  damages. 
While  the  sheriff  distinctly  and  repeatedly  disclaimed  any  purpose  to 
take  charge  of  appellees'  goods  situated  in  the  house,  and  expressly 
stated  that  his  only  purpose  was  to  move  the  house  from  the  strip 
of  land  claimed  by  appellants  in  the  suit,  we  are  yet  constrained  to 
hold  that  his  acts  in  pulling  apart  the  two  sections  of  the  house  and 
moving  it  with  all  its  contents  thirty  feet  back  from  its  former  loca- 
tion, thereby  necessarily  interrupting  appellees'  business,  was  the  ex- 
ercise of  dominion  over  the.  property  inconsistent  with  appellees' 
title,  and  substantially  an  ouster  of  plaintiffs  from  the  possession 
thereof.  Title  to  the  goods  and  one  section  of  the  house  was  vested 
in  appellees,  and  they  also  held  the  other  section  of  the  house  under 
lease.  This  of  course  gave  them  an  unqualified  right  of  possession 
to  all  the  property.     That  the  act  of  the  appellants  in  moving  the 
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store  house  without  the  consent  and  over  the  protests  of  appellees 
was  a  wrongful  act,  we  think  is  settled  by  our  Supreme  Court  in  the 
case  of  Sinclair  v.  Stanley,  reported  in  64  Texas,  67,  also  in  69 
Texas,  718. 

In  that  case  the  Galveston  City  Eailroad  Company  claimed  title 
to  lot  8  in  N.  E.  quarter  of  out-lot  141,  city  of  Galveston,  and  had 
built  its  road  through  another  portion  of  said  N.  E.  quarter,  Stanley 
had  leased  the  lot  from  Thacher  &  Company  and  hauled  lumber  on 
the  ground  with  which  he  intended  to  build  a  house.  Without  the 
knowledge  or  consent  of  Stanley,  agents  of  the  railway  company 
removed  the  lumber  and  hauled  posts  on  the  ground  to  be  used  in 
fencing  the  land.  During  the  following  night  Stanley  erected  a 
house  on  the  lot,  the  house  having  been  previously  framed  and  ready 
to  be  erected.  Later  agents  of  the  company  tore  down  and  removed 
the  house  and  its  contents  upon  other  land,  notifying  Stanley  of  its 
whereabouts  and  offering  to  carry  it  to  any  place  Stanley  would 
select.  The  offer  was  refused  and  Stanley  instituted  suit  against 
the  company  for  damages  done  to  the  house  and  contents  by  the 
company.  In  that  suit  the  Supreme  Court  held  that  the  title  to  the 
lot  was  vested  in  the  company,  but  that  the  removal  of  the  house 
was  wrongful,  and  in  the  first  report  of  the  case,  64  Texas,  74,  the 
following  language  is  used:  "To  say  that  in  this  state  of  case  the 
appellants,  although  representing  the  true  owner  of  the  lot  as  sub- 
sequently determined  by  the  courts,  could  forcibly  eject  the  appellee 
from  the  premises,  destroying  his  house  and  other  property  found 
in  it,  is  to  assert  a  proposition  which,  we  think,  has  no  foundation 
in  law.*^  And  again  on  the  same  page:  "A  legal  and  peaceable 
remedy  was  open  to  the  railroad  company,  and  there  was  no  neces- 
sity or  propriety  in  its  oflScers  taking  the  law  into  their  own  hands 
and  expelling  by  force  one  who  had  not  disturbed  their  actual  occu- 
pancy, and  the  appellants  should  answer  in  damages  for  having  com- 
mitted a  trespass  instead  of  pursuing  the  remedies  provided  by  law.'* 
Again  the  court  says  on  the  second  appeal  of  that  case,  69  Texas, 
727:  "Adequate  provision  has  been  made  in  our  laws  for  the  re- 
covery of  possession  of  property  which  has  been  forcibly  taken  or 
forcibly  detained,  and,  as  said  in  Warren  v.  Kelly,  17  Texas,  551, 
if  one  holding  -the  title  to  land  was  permitted,  by  himself  or  his 
agent,  with  force  and  arms. to  dispossess  one  in  peaceable  possession, 
the  consequences  would  be  breaches  of  the  peace,  oppression  and 
bloodshed,  and  trial  by  the  use  of  the  bowie  knife  and  revolver 
would  be  resorted  to  instead  of  the  quiet  and  peaceable  remedy  af- 
forded by  the  due  course  of  law  in  the  judicial  tribunals  of  the 
country.*'  While  in  that  suit  the  wrongs  alleged  were  by  the  plain- 
tiff treated  as  a  trespass  and  damages  were  asked  on  that  theory,  it 
is  well  settled  by  the  authorities  that  when  a  wrong  complained  of 
amounts  to  a  conversion  the  injured  party,  has  the  right  to  so  treat 
it  and  to  sue  for  the  value  of  the  property  so  taken,  and  also  to  re- 
fuse to  accept  it  when  the  wrongdoer  offers  to  return  it.  Weaver 
V.  AshcToft,  50  Texas,  444;  Hofschulte  v.  Panhandle  Hardware  Co., 
60   S.   W.,   608. 

Upon  the   trial  appellants   offered  in   evidence   certified   copies   of 
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plaintiffs  petition,  defendants*  answer  and  the  judgment  of  the  court 
in  the  District  Court  of  Haskell  County,  wherein  Oscar  E.  Gates 
sued  and  recovered  from  Z.  B.  Thomason  and  E.  P.  Thomason  the 
title  and  possession  of  lot  five  prior  to  the  occasion  in  controversy 
in  this  suit.  This  evidence  was  oflEered  to  show  that  the  Thomasons 
were  trespassers  on  lot  five,  and  therefore  pertinent  upon  the  issue 
of  exemplary  damages,  and  to  the  action  of  the  court  in  excluding 
the  evidence  appellants  have  assigned  error.  We  think  there  was  no 
error  in  the  ruling.  The  house  was  never  moved  from  lot  five,  and 
the  sheriff  never  claimed  at  the  time  of  moving  nor  in  his  testimony 
that  his  acts  were  based  upon  any  belief  on  his  part  that  under  the 
judgment  so  offered  in  evidence  appellants  had  no  lawful  right  to 
occupy  lot  five,  but  on  the  contrary  he  claimed  that  his  only  purpose 
was  to  move  the  house  from  the  strip  of  land  described  in  the  writ, 
in  obedience  to  commands  contained  in  the  writ.  O^Brien  v.  Hil- 
burn,  22  Texas,  624. 

We  also  approve  the  ruling  of  the  court  in  excluding  the  offered 
testimony  of  witnesses  Sutherlin,  a  barber,  and  Cason,  a  hardware 
merchant,  to  the  effect  that  they  had  moved  their  houses,  situated 
in  the  same  block  with  the  same  front,  back  on  a  line  with  the  house 
in  question  after  it  was  moved,  and  that  there  was  no  material  dif- 
erence  in  the  volume  of  their  business  after  they  moved.  The  market 
value  of  the  property  was  the  only  measure  of  actual  damages  sub- 
mitted to  the  jury,  and  we  are  unable  to  perceive  how  the  evidence 
could  be  relevant  to  the  issue  of  exemplary  damages. 

No  doubt  appellants  believed  in  good  faith  that  the  writ  of  seques- 
tration conferred  the  right  to  move  the  house,  but  that  is  no  valid 
defense  to  the  charge  that  they  are  guilty  of  a  conversion  of  appel- 
lees' property.     Cooley  on  Torts    (2d  ed.),  pp.   519  and  529. 

Appellee  G.  W.  Thomason  testified  that  when  he  protested  against 
the  house  being  moved  the  sheriff  said,  "Well,  by  G — ,  if  you  don't 
believe  we  are  going  to  mOve  you  just  watch  and  we  will  show  you;" 
and  that  he  made  the  further  remark,  "By  G — ,  they  had  a  bond 
that  would  cover  several  such  stocks  of  goods  as  that,  some  three 
or  four  or  five  if  I  doubted  it."  This  witness  further  testified  that 
when  he  told  the  Crawford  boys,  "Go  away  and  let  this  building 
alone;  don't  move  it,"  Sheriff  Collins  walked  up  and  said  to  wit- 
ness, "Go  on  away  from  here  and  let  these  boys  alone;  let  them 
move  the  house."  This  testimony  was  contradicted  by  the  testimony 
of  the  sheriff,  but  the  jury  were  the  exclusive  judges  of  the  credibility 
of  the  witnesses  and  we  can  not  say  that  the  verdict  for  exemplary 
damages  was  not  warranted  by  the  evidence.  (Land  v.  Klein,  21 
Texas  Civ.  App.,  3;  28  Amer.  &  Eng.  Enc.   (2d  ed.),  610  and  611.) 

If  there  was  any  error  in  the  abstract  definition  of  the  term  "con- 
version" given  in  the  court's  charge,  we  think  the  same  was  cured  in 
the  instruction  which  followed  it,  wherein  the  jury  were  told  the  facts 
which  they  must  believe  to  have  been  proven  in  order  to  find  that 
the  defendants  were  guilty  of  a  conversion.  At  all  events,  the  de- 
fendants' acts  in  moving  plaintiffs'  property,  as  above  recited,  were 
proven   beyond   controversy   and    we    think    they   necessarily    show    a 
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conversion,  thus  rendering  harmless  any  error  in  the  court's  charge 
defining  the  term  "conversion/' 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.   Oeobob  Gbaffeo  et  al. 

Decided  February  6,  1900. 

1. — ^Railroad — ^Damage  by  Eire — Assifirnment  of  Error. 

In  a  suit  against  a  railroad  company  for  damages  for  the  destruction  of 
an  asparagus  bed  caused  by  fire  which  defendant  negligently  permitted  to  escape 
from  one  of  its  engines,  under  an  assignment  of  error  that  there  was  "no  evi- 
dence" as  to  the  value  of  the  asparagus  bed,  the  Appellate  Court  is  not  re- 
quired to  determine  the  sufficiency  of  the  evidence  to  support  the  verdict.  Evi- 
dence considered  and  held  sufficient  to  show  that  the  asparagus  bed  had  some 
value. 

8. — Same — ^Damages — ^Pleading — Charge. 

Where  the  evidence  tends  to  show  that  the  damage  is  greater  than  that 
claimed  in  the  petition,  it  is  reversible  error  for  the  court  to  fail  to  limit  the 
amount  of  the  recovery  to  that  alleged. 

3. — Same — ^Destruction  of  Orchard — ^Measure  of  Damages. 

The  true  measure  of  damage  for  the  total  destruction  of  an  orchard  grow- 
ing upon  land  is  the  difference  in  value  of  the  land  just  before  and  just  after 
the  loss. 

4. — Appeal — Costs. 

When  a  reversible  error  in  the  charge  .of  the  court  is  not  called  to  the 
attention  of  the  court  in  the  motion  for  new  trial,  the  cost  of  the  appeal  should 
be  taxed  against  the  appellant. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.   Irby  Dunklin. 

W.  L.  Hall  and  Spoonts,  Thompson  &  Barwise,  for  appellant. 

Capps,  Gantry,  Hanger  &  Short  and  Theodore  Made,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
in  favor  of  appellees  for  the  sum  of  fifteen  hundred  dollars  as  dam- 
ages caused  by  fire,  which  burned  appellees^  garden  and  vineyard, 
and  which  was  negligently  permitted  to  escape  from  one  of  the  ap- 
pellant's engines. 

Objection  is  made  to  the  court's  charge  on  the  measure  of  dam- 
ages with  reference  to  the  asparagus  bed  that  was  burned.  It  is  first 
insisted  that  there  was  "no  evidence'*  as  to  the  reasonable  value  of 
the  asparagus  bed,  and  that  the  issue  hence  should  not  have  been 
submitted  to  the  jury.  The  same  contention  is  made  in  different 
forms  under  the  third  and  fourth  assignments  of  error.  One  of  the 
witnesses,  George  Lunetta,  testified,  among  other  things,  that  the 
asparagus  bed  was  about  one  hundred  and  fifty  feet  by  about  four 
hundred  feet,  and  that  it  was  all  burned  off;  that  asparagus  is  a 
vegetable  for  table  use  and  sold  upon  the  market  in  bunches^  and 
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that  the  heat  went  through  and  killed  the  roots,  and  that  it  would 
cost  "about  three  or  four  hundred  dollars  to  go  there  and  repair  that 
asparagus  bed.^'  This,  with  other  evidence,  we  think,  at  least  tends 
to  show  that  the  asparagus  was  of  value,  and  we  are  not  called  upon 
by  any  assignment  to  determine  its  suflBciency  to  sustain  the  verdict. 

The  further  objection  to  the  charge,  however,  seems  to  be  well 
taken.  The  instruction  was  that  if  the  jury  found  for  the  plaintiJBE 
they  would  allow  the  reasonable  value  of  the  asparagus  bed  destroyed 
at  the  time  of  its  destruction,  without  limiting  the  recovery  in  this 
respect  to  the  amount  claimed  therefor  in  the  petition,  to  wit,  two 
hundred  dollars.  This  should  have  been  done  when,  as  here,  the  evi- 
dence of  its  value  would  have  authorized  a  recovery  for  "three  or 
four  hundred  dollars.^'  See  City  of  Dallas  v.  Jones,  93  Texas,  38. 
We  will  not  reverse  the  judgment,  however,  because  of  this  error, 
inasmuch  as  appellee  in  answer  to  the  objection  has  offered  to  remit 
the  sum  of  two  hundred  dollars,  which  will  be  entered. 

It  is  further  insisted  under  the  second  and  fifth  assignments  of 
error  that  there  was  no  evidence  as  to  the  value  of  the  peach  trees 
growing  upon  the  burned  ground,  and  that  therefore  the  court  should 
not  have  submitted  any  depreciation  in  the  value  of  the  land  which 
may  have  been  caused  by  reason  of  the  destruction  of  the  trees.  We 
find  no  merit  in  this  contention.  There  was  proof  to  the  effect  that 
twenty-six  bearing  peach  trees  were  destroyed;  that  a  reasonable 
yield  for  a  peach  tree  was  from  three  to  five  bushels,  worth  from 
seventy-five  cents  to  a  dollar  and  a  half  per  bushel.  Besides,  the  true 
measure  of  the  damage  for  the  destruction  of  the  growing  trees  and 
grapevines  entirely  destroyed  was,  as  submitted  by  the  court,  the  dif- 
ference in  the  value  of  the  land  just  before  and  after  the  burning, 
as  to  which  there  was  ample  evidence. 

The  evidence  sustains  the  material  allegations  of  appellees'  peti- 
tion, and  finding  no  •  error  other  than  that  pointed  out  it  is  ordered 
that  the  judgment  below  be  reformed  and  aflBrmed  in  the  sum  of 
thirteen  hundred  dollars,  with  interest  as  specified  in  the  judgment, 
and  inasmuch  as  the  error  requiring  the  remittitur  was  not  called  to 
the  attention  of  the  court  below  in  appellant's  motion  for  new  trial 
or  otherwise,  the  costs  of  the  appeal  will  be  taxed  against  appellant. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Etta  E.  Daniel  v.  Modern  Woodmen  of  America, 

Decided  February  6,  1909. 

1. — ^InBuranoe  Contract — ConBtmction. 

In  construing  the  language  used  in  insurance  contracts  the  following  rules 
should  be  observed:  First,  the  language  being  selected  and  used  by  the  insurer 
to  express  the  terms  and  condition's  upon  which  it  issued  the  policy,  will  be 
strictly  construed  against  it,  and  liberally  in  favor  of  the  insured;  if  the  words 
admit  of  two  constructions,  that  one  will  be  adopted  most  favorable  to  the 
insured;  second,  the  language  used  must  be  construed  according  to  .the  evident 
intent  of  the  parties  to  be  derived  from  the  words  used,  the  subject  matter 
to  which  they  relate,  and  the  matters  naturally  or  ^usually  incident  thereto; 
third,  forfeitures  are  not  favored  by  the  law,  and  if  the  language  used  is  fairly 
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susceptible  of  an  interpretation  which  will  prevent  a  forfeiture,  it  will  be  bo 
interpreted. 

2. — Same— Warranty. 

In  an  application  for  life  insurance,  the  insured  stated,  in  answer  to  ques- 
tions propounded  to  him,  that  he  had  never  been  intoxicated  and  that  his 
maternal  grandmother  had  never  been  afflicted  with  insanity.  The  application 
was  made  a  part  of  the  policy  and  said  statements  as  well  as  many  others  of 
like  character  were  declared  to  be  warranties  upon  the  truth  of  which  the 
validity  of  the  policy  should  depend.  In  a  suit  upon  the  policy  the  jury  found 
that  said  statements  were  not  true.  The  trial  court  held  that  said  statements 
were  misrepresentations  of  facts  which,  under  the  warranty  clause  of  the  con- 
tract of  insurance,  rendered  the  policy  void.  Held,  error.  Said  statements 
were  not  statements  of  facts  but  of  opinion  merely,  and  if  the  applicant  in 
good  faith  believed  them  to  be  true  their  falsity  would  not  vitiate  the  policy. 

3. — Same — ^Insanity — ^DrnnkenneBS — Opinion. 

Insanity  and  drunkenness  are  conditions  each  of  which  is  of  different  de- 
grees, often  difficult  of  ascertainment,  and  it  is  elementary  that  testimony  to 
prove  the  existence  of  such  conditions  is  that  of  opinion  formed  by  the  exercise 
of  the  reasoning  faculties  from  given  circumstances,  and  is  never  admissible 
unless  the  witness  is  an  expert,  or  has  had  an  opportunity  to  form  an  opinion 
from  observations  of  the  person  whose  condition  in  that  respect  is  to  be 
ascertained. 

4. — ^Insurance  Polioy — ^Warranty — ^Definition  Approved. 

A  warranty  in  an  insurance  contract  is  a  statement  made  therein  by  the 
assured  which  is  susceptible  of  no  construction  other  than  that  the  parties 
mutually  intended  that  the  policy  should  not  be  binding  unless  such  statement 
be  literally  true. 

5. — Same— Warranty — ^Kateriality. 

The  warranty  clause  in  an  application  for  life  insurance  contained  the  fol- 
lowing language:  "And  I  agree  that  the  exact  literal  truth  of  each  (answer) 
shall  t>e  a  condition  precedent  to  any  binding  contract  issued  upon  the  faith 
of  the  foregoing  answers."  Intimated,  that  by  the  use  of  the  word  "faith"  in 
the  provision*  quoted,  the  correct  construction  of  that  stipulation  would  be 
that  in  order  lor  the  insurance  company  to  defeat  the  policy  by  reason  of  mis- 
representations contained  in  the  applicant's  answer,  it  would  be  required  to 
prove  that  its  officers  believed  such  answers  to  be  true  and  that  such  belief 
80  formed  was  one  of  the  inducements  which  led  them  to  issue  the  policy.  To 
say  that  proof  of  falsity  of  some  of  the  answers  of  the  applicant  would  show 
breach  of  his  contract  of  warranty  and  entitle  the  company  to  a  judgment  de- 
creeing the  policy  void  irrespective  of  any  other  consideration,  would  be  to 
ignore  altogether  the  above  quoted  stipulation  in  the  application. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

D.  0.  Hunt,  for  appellant. — If  the  court  had  the  legal  right  to 
render  a  judgment  on  the  partial  verdict  of  the  jury  then  the  judg- 
ment should  have  been  for  the  plaintiff,  for  it  was  shown  and  not 
denied  that  the  defendant  issued  the  benefit  certificate  sued  on  to  a 
charter  member,  that  such  member  was  dead,  that  the  certificate  was 
in  good  standing  at  the  time  of  his  death  and  that  the  plaintiff  was 
the  beneficiary  and  wife  of  deceased,  and  the  only  defense  was  that 
fifteen  years  prior  to  the  issuance  of  such  certificate  the  grandmother 
of  the  assured  had  become  insane,  when  the  assured  said  that  none 
of  his  relatives  had  been  so  afilicted,  and  also  that  assured  answered 
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that  he  had  never  been  intoxicated,  when  Bome  of  the  witnesses  said 
that  lie  had  been  intoxicated,  and  in  the  absence  of  allegations  and 
proof  that  suph  facts  were  material  to  the  contract  the  judgment 
should  have  been  for  the  plaintiff,  and  especially  when  the  jury  find 
that  the  death  of  the  assured  was  not  brought  about  by  the  use  of 
intoxicants.  Woodmen  of  the  World  v.  Farley,  91  Texas,  200;  Home 
F.  B.  0.  V.  Jones,  20  Texas  Civ.  App.,  68;  Home  F.  B.  0.  v.  Var- 
nado,  55  S.  W.,  367;  Woodmen  of  World  v.  Gray,  64  S.  W.,  801; 
AVoodmen  0.  W.  v.  Locklin,  28  Texas  Civ.  App.,  486;  Provident  Soc. 
v.  Beyer,  67  S.  W.,  827;  Equitable  L.  A.  v.  Liddell,  32  Texas  Civ. 
App.,  252;  Modern  0.  0.  Pretorians  v.  HoUmig,  100  Texas,  623; 
Woodmen  0.  W.  v.  Torrence,  103  S.  AV.,  653. 

Stubblefield  &  Patterson,  for  appellee. — If  E.  L.  Daniel  made  a 
false  statement  to  the  effect  that  his  maternal  grandmother  was  not 
insane,  and  also  made  a  false  statement  to  the  effect  that  he  had  not, 
prior  to  the  making  of  the  application  for  a  benefit  certificate,  been 
intoxicated,  said  false  statements  would  render  the  benefit  certificate 
null  and  void,  under  the  contract,  and  the  plaintiff  was  not  entitled 
to  recover  in  this  case.  Modern  Order  of  Pretorians  v.  Hollmig, 
100  Texas,  623;  Modem  Order  of  Pretorians  v.  Hollmig,  105  S.  W., 
846;  Supplement  to  Sayles'  Statute,  page  267;  Kansas  Mutual  Life 
Ins.  Co.  V.  Pinson,  94  Texas,  553;  National  Life  Ins,  Co.  of  the 
U.  S.  V.  Beppond,  96  S.  W.,  778;  25  Cyc,  page  818. 

DUNKLIN,  Associate  Justice. — Etta  E.  Daniel  sued  the  Modem 
Woodmen  of  America  in  the  District  Court  of  Eastland  County  to 
collect  an  insurance  policy  in  her  favor  for  one  thousand  dollars 
issued  upon  the  life  of  her  husband,  Esco  L.  Daniel,  and  from  a 
judgment  in  favor  of  the  defendant  the  plaintiff  has  appealed. 

The  defendant  was  chartered  under  the  laws  of  the  State  of  Illinois 
as  a  fraternal  beneficiary  association,  and  obtained  a  permit  to  do 
business  in  Texas  as  such  a  corporation.  The  policy  sued  on  was 
made  payable  to  plaintiff  upon  the  death  of  the  assured,  and  was 
issued  October  25,  1905,  upon  an  application  in  writing  signed  by 
Esco  L.  Daniel,  dated  October  12,  1905.  The  application  was  for 
membership  in  the  defendant's  order  and  for  a  life  insurance  policy, 
designated  "benefit  certificate,"  for  the  sum  of  one  thousand  dollars 
in  favor  of  the  applicant's  wife,  Etta  E.  Daniel.  This  application 
contained  numerous  questions  to  applicant  and  his  answers  thereto 
concerning  his  family  history,  his  own  history,  health,  occupation 
and  habits  of  life,  and  in  response  to  two  questions  the  applicant 
stated  that  he  had  never  been  intoxicated  and  that  his  maternal  grand- 
mother, who  died  at  the  age  of  sixty-nine,  was  never  insane.  It  was 
expressly  stipulated  in  the  application  and  in  the  policy  that  the  two 
instruments  should  be  construed  together  as  constituting  the  contract 
of  insurance,  and  by  the  terms  of  the  application  and  the  policy  the 
answers  of  the  applicant  were  warranted  to  be  true.  He  also  war- 
ranted the  truth  of  all  answers  made  by  the  physician  who  examined 
him  and  whose  report  accompanied  the  application.  Applicant's  own 
answers    were    in    tliirty-five    groups,    aggregating    approximately    one 
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hundred  in  number,  and  the  answers  of  the  medical  examiner  num- 
bered approximately  fifty.  The  questions  to  which  all  these  answers 
were  given  took  an  exceedingly  wide  range,  embracing  questions  as 
to  color  of  hair  and  eyes  of  the  applicant  and  inquiries  concerning 
almost  all  the  ills  that  "flesh  is  heir  to,"  taken  in  alphabetical  order, 
beginning  with  appendicitis  and  ending  with  tumors.  And  by  the 
terms  of  the  contract  applicant  warranted  the  exact  ages,  as  well  as 
good  health,  of  all  the  members  of  his  immediate  family,  that  he 
resembled  his  mother  in  general  characteristics,  also  warranted  the 
correctness  of  the  diagnosis  given  of  the  ailments  which  resulted  in 
the  deaths  of  his  paternal  grandfather  and  both  his  maternal  grand- 
parents. He  also  warranted  the  exact  ages  of  those  three  grand- 
parents at  the  respective  dates  of  their  deaths;  however,  it  seems  that 
the  applicant  was  not  required  to  warrant  the  age,  health  or  disposi-. 
tion  of  his  mother-in-law.  Applicant  paid  to  the  company  all  dues 
on  the  policy 'required  of  him  up  to  the  date  of  his  death,  which  oc- 
curred July  17,  1906. 

The  case  was  submitted  to  the  jury  upon  special  issues,  four  of 
which,  with  the  jury^s  answers  thereto,  were  as  follows: 

"Question  Second.  Had  the  assured  been  intoxicated  prior  to  the 
time  he  signed  the  application  for  membership  in  the  defendant  com- 
pany October  12,   1905? 

"Answer.     He  had  been  intoxicated. 

"Question  Third.  If  the  assured  had  been  intoxicated  prior  to 
October  12,  1905,  the  time  he  signed  the  application  for  membership 
and  benefits  in  the  defendant  company,  was  his  answer  to  the  effect 
that  he  had  never  been  intoxicated,  a  misrepresentation  as  to  a 
material  matter? 

"Answer.    We  fail  to  agree  and  can  not  agree. 

"Question  Sixth.  Had  the  grandmother  of  Esco  L.  Daniel  (his 
mother's  mother)  been  afflicted  with  insanity  prior  to  the  12th  day 
of  October,  A.  D.  1905,  the  date  that  the  assured  signed  the  said 
application  for  membership  in  the  defendant  company? 

"Answer.     Yes. 

"Question  Seventh.  If  the  grandmother  of  the  assured  had  been 
afflicted  with  insanity  prior  to  October  12,  1905,  was  the  answer  or 
statement  of  the  assured  in  said  application  then  signed  by  him,  'to 
the  effect  that  she  had  not  been  so  afflicted,'  a  misrepresentation  as 
to  a  material  matter? 

"Answer.     We  fail  to  agree  and  can  not  agree.'* 

The  jury  further  found  that  the  death  of  the  assured  was  not  the 
result  of  the  use  of  intoxicants,  and  it  seems  that  appellee  made  no 
contention  that  he  was  ever  insane,  and  the  evidence  shows  that  he 
was  run  over  and  killed  by  a  railway  train.  Under  these  findings  of 
the  jury  the  court  rendered  judgment  in  favor  of  the  defendant,  tlius 
holding  that  the  falsity  of  the  statements  made  by  the  applicant  that 
he  had  never  been  intoxicated  and  that  his  maternal  grandmother 
was  never  afflicted  with  insanity  were  misrepresentations  of  facts 
which  under  the  warranty  clause  of  the  contract  of  insurance  ren- 
dered the  policy  void.  In  this  ruling  we  think  there  was  error  which 
requires  that  the  judgment  should  be  reversed. 
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In  the  case  of  Brown  v.  Palatine  Ins.  Co.,  reported  in  89  Texas, 
590,  involving  the  proper  construction  of  a  fire  insurance  policy, 
Jiifitice  Brown  delivering  the  opinion  of  the  court,  said:  "Since  the 
language  calls  for  construction  to  determine  what  the  parties  intended, 
that  construction  must  be  governed  by  the  following  familiar  rules 
of  law:  First,  the  language,  being  selected  and  used  by  the  insurer 
to  express  the  terms  and  conditions  upon  wliich  it  issued  the  policy, 
will  be  strictly  construed  against  it,  and  liberally  in  favor  of  the  in- 
sured. If  the  words  admit  of  two  constructions,  that  one  will  be 
adopted  most  favorable  to  the  insured.  Wood  on  Fire  Ins.,  sec.  60; 
Bills  V.  Hibemia  Ins.  Co.,  87  Texas,  551;  Goddard  v.  East  Texas  F. 
Ins.  Co.,  67  Texas,  71;  Equitable  Ins.  Co.  v.  Hazelwood,  75  Texas, 
347.  Second,  the  language  used  must  be  construed  according  to  the 
evident  intent  of  the  parties,  to  be  derived  from  the  words  used, 
the  subject  matter  to  which  they  relate,  and  the  matters  naturally  or 
usually  incident  thereto.  Wood  on  Fire  Ins.,  sees.  182-187;  Whitney 
V.  Black  Eiver  Ins.  Co.,  72  N.  Y.,  117.  Third,  forfeitures  are  not 
favored  by  the  law,  and,  if  the  language  used  is  fairly  susceptible  of 
an  interpretation  which  will  prevent  a  forfeiture,  it  will  be  so  con- 
strued.    1  Wood  Fire  Ins.,  sec.  181,  p.  436." 

The  statements  of  the  applicant  which  the  jury  found  to  be  false 
were  not  statements  of  facts,  but  of  opinion  merely,  and  if  the 
applicant  in  good  faith  believed  them  to  be  true,  their  falsity  would 
not  vitiate  the  policy.  Insanity  and  drunkenness  are  conditions  each 
of  which  is  of  different  degrees,  often  difficult  of  ascertainment,  and 
it  is  elementary  that  testimony  to  prove  the  existence  of  such  condi- 
tions is  that  of  opinion  formed  by  the  exercise  of  the  reasoning  fac- 
ulties from  given  circumstances,  and  is  never  admissible  unless  the 
witness  is  an  expert,  or  else  has  had  an  opportunity  to  form  an  opin- 
ion from  observations  of  the  person  whose  condition  in  that  respect 
is  to  be  ascertained.  This  rule  of  evidence  is  not  fixed  by  any  arbi- 
trary standard,  but  has  as  its  basis  a  truth  sanctioned  by  reason  and 
common  experience  that  it  is  impossible  for  anyone  to  testify  to  more 
than  an  opinion  on  such  issues.  The  legal  significance  of  the  answers 
of  the  applicant  that  he  had  never  been  intoxicated  and  that  his 
maternal  grandmother  had  never  been  afflicted  with  insanity  is  not 
changed  by  the  fact  that  those  answers  were  not  made  to  questions 
propounded  in  a  judicial  proceeding  then  pending;  and  since  they 
are  now  to  be  judicially  interpreted,  no  reason  is  perceived  why  they 
should  be  given  a  construction  different  from  that  above  stated.  (Su- 
preme Ruling  Fraternal  Mystic  Circle  v.  Crawford,  32  Texas  Civ. 
App.,  603;  1  May  on  Insurance,  sees.  175,  296,  297.) 

In  section  296,  supra,  the  author  uses  the  following  language: 
"A  'serious  illness^  must  be  one  which  permanently  impairs  the  con- 
stitution and  renders  the  risk  more  hazardous.  So,  if  the  inquiry 
be  as  to  the  prior  existence  of  disease  having  a  tendency  to  shorten 
life,  or  rendering  an  assurance  upon  it  more  than  usually  hazardous, 
an  honest  belief  in  the  truth  of  his  answer  is  all  that  is  required  of 
the  applicant.  ...  In  such  cases  the  rule  seems  to  be  that  if 
the  inquiry  call  for  an  answer  which  involves  a  matter  of  opinion, 
the  applicant  is  answerable  only  for  the  honesty  of  his  opinion,  al- 
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though  the  answer  be  untrue  in  fact.  So,  where  it  was  untruly  stated 
that  the  party  had  not  had  rupture/' 

The  warranty  clause  in  the  application  signed  by  Esco  L.  Daniel 
is  as  follows:  "I  have  verified  each  of  the  foregoing  answers  and 
statements  from  one  to  thirty-five,  both  inclusive,  adopt  them  as  my 
own,  whether  written  by  me  or  not,  and  declare  and  warrant  that 
they  are  full,  complete,  and  literally  true,  and  I  agree  that  the  exact, 
literal  truth  of  each  shall  be  a  condition  precedent  to  any  binding 
contract  issued  upon  the  faith  of  the  foregoing  answers.  I  further 
agree  that  the  foregoing  answers'  and  statements,  together  with  the 
preceding  declaration,  shall  form  the  basis  of  the  contract  between 
me  and  Modern  Woodmen  of  America,  and  are  offered  by  me  as  a 
consideration  for  the  contract  applied  for,  and  are  hereby  made  a 
part  of  any  benefit  certificate  that  may  be  issued  on  this  application, 
and  shall  be  deemed  and  taken  as  a  part  of  such  certificate;  that  this 
application  may  be  referred  to  in  said  benefit  certificate  as  the  basis 
thereof,  and  that  they  shall  be  construed  together  as  one  entire  con- 
tract; and  I  further  agree  that  if  any  answer  or  statement  in  this 
application  is  not  literally  true,  or  if  I  shall  fail  to  comply  with  and 
conform  to  any  and  all  of  the  laws  of  the  said  Modern  Woodmen  of 
America,  whether  now  in  force  or  hereafter  adopted,  that  my  benefit 
certificate  shall  be  void.*' 

The  policy  sued  on,  among  other  provisions,  contains  the  following 
stipulations:  "That  the  application  for  membership  in  this  society 
made  by  the  said  member,  a  copy  of  which  is  hereto  attached  and 
made  a  part  hereof,  together  with  the  report  of  the  medical  examiner, 
which  is  on  file  in  the  office  of  the  head  clerk,  and  is  hereby  referred 
to  and  made  a  part  of  this  contract,  is  true  in  all  respects,  and  tliat 
the  literal  truth  of  such  application  and  each  and  every  part  thereof 
shall  be  held  to  be  a  strict  warranty  and  to  form  the  only  basis  of 
the  liability  of  this  society  to  such  member,  and  to  his  beneficiary 
or  beneficiaries,  the  same  as  if  fully  set  forfh  in  this  benefit  certifi- 
cate. 

"2.  That  if  said  application  shall  not  be  literally  true  in  each 
and  every  part  thereof,  then  this  benefit  certificate  shall,  as  to  said 
member,  his  beneficiary  or  beneficiaries,  be  absolutely  null  and  void. 

"3.  This  certificate  is  issued  in  consideration  of  the  warranties 
and  agreements  made  by  the  person  named  in  this  certificate  in  his 
application  to  become  a  member  of  this  society,  and  also  in  considera- 
tion of  the  payment  made  when  adopted  as  a  Neighbor  in  prescribed 
form,  and  his  agreement  to  pay  all  assessments,  dues  and  fines  tliat 
may  be  levied  during  the  time  he  shall  remain  a  member  of  this 
society  ...  if  his  said  application  for  membership,  or  any  part 
of  it,  shall  be  found  in  any  respect  untrue,  then  this  certificate  shall 
be  null  and  void  and  of  no  effect,  and  all  moneys  which  have  been 
paid,  and  all  rights  and  benefits  which  may  have  accrued  on  account 
of  this  certificate,  shall  be  absolutely  forfeited  and  this  certificate 
shall  become  null  and  void/' 

Some  of  the  members  of  this  court  feel  inclined  to  hold  that  each 
and  all  stipulations  warranting  the  truth  of  the  applicant's  answers 
should  be  construed  in  connection  with  and  controlled  by  the  follow- 
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ing  language  in  the  first  portion  of  the  warranty  clause  in  the  appli- 
cation quoted  above,  to  wit:  "And  I  agree  that  the  exact,  literal 
truth  of  each  shall  be  a  condition  precedent  to  any  binding  contract 
issued  upon  the  faith  of  the  foregoing  answers."  Following  is  the 
reasoning  advanced  to  support  this  position:  The  definition  of  the 
word  "faith"  found  in  Webster's  Unabridged  Dictionary  is:  "A  firm 
conviction  of  the  truth  of  what  is  declared  by  another  by  way  either 
of  testimony  or  authority  without  other  evidence;  belief  in  what  an- 
other states,  affirms,  or  testifies  simpFy  on  the  ground  of  his  truth 
or  veracity;  especially  (as  distinguished  from  mere  belief)  practical 
dependence  on  a  person,  statement  or  tiling  as  trustworthy."  Ap- 
plying this  definition  to  the  word  faith  as  used  in  the  provision  of 
the  application  last  quoted,  the  correct  construction  of  that  stipula- 
tion would  be  that  in  order  for  the  insurance  company  to  defeat  the 
policy  by  reason  of  misrepresentations  contained  in  applicant's  answers, 
it  would  be  required  to  prove  that  its  officers  believed  such  answers  to 
be  true  and  that  such  belief  so  formed  .was  one  of  the  inducements 
which  led  them  to  issue  the  policy. 

The  case  of  Sovereign  Camp  of  Woodmen  of-  the  World  v.  Gray, 
reported  in  64  S.  W.,  801,  was  a  suit  on  a  policy  by  the  terms  of 
which  the  answers  of  the  applicant  were  warranted  to  be  true,  and 
further,  that  the  policy  "shall  be  null  and  void  and  of  no  effect 
.  .  .  if  any  of  the  statements  or  declarations  in  the  application 
for  membership  and  upon  the  faith  of  which  this  certificate  was  issued 
shall  be  found  in  any  respect  untrue."  'Delivering  the  opinion  of  the 
court  in  that  case.  Chief  Justice  Conner,  in  discussing  the  alleged 
falsity  of  a  statement  of  the  applicant  and  upon  which  payment  of 
the  policy  was  sought  to  be  avoided,  said:  "If  false,  to  avoid  the 
certificate  it  must  be  shown  to  be  not  only  an  answer  relating  to  the 
insurance  feature,  but  also  one  upon  the  faith  of  which  the  policy 
issues.  The  burden  is  certainly  on  the  appellant  to  do  this,  and  no 
proof  to  this  effect  is  found  in  the  record."  See  also  Aetna  Life 
Ins.  Co.  V.  Wimberly,  108  S.  W.,  783;  New  Orleans  Ins.  Co.  v. 
Gordon,  68  Texas,  i48;  Beppond  v.  National  Life  Ins.  Co.,  100 
Texas,  619. 

The  case  of  Reppond  v.  National  Life  Ins.  Co.,  cited  above,  was  a 
suit  by  Annie  Reppond  to  collect  a  policy  upon  the  life  of  her  hus- 
band, John  T.  Reppond,  issued  upon  an  application  signed  by  the 
latter,  containing  the  following  terms:  "The  statements  and  agree- 
ments made  by  me  in  this  application,  as  well  as  those  I  have  made 
and  shall  make  to  the  company^s  medical  examiner  are  hereby  war- 
ranted by  me  to  be  full,  complete  and  true  without  suppression  of 
any  fact  or  circumstance  which  would  tend  to  influence  the  company 
in  issuing  a  policy  under  this  application,  and  shall  be  the  basis  of, 
and  as  a  consideration  of,  the  contract."  Having  stated  in  response 
to  questions  propounded  by  the  company's  medical  examiner  that 
he  had  been  afflicted  with  certain  ailments,  he  was  next  asked  to 
give  the  name  and  address  of  each  physician  who  had  treated  him 
for  those  ailments,  and  in  reply  to  this  question  he  gave  the  name 
of  one  of  his  attending  physicians,  but  omitted  the  name  of  another 
who  had  also  treated  him.     The  medical  examiner's  report  of  these 
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answers  was  made  a  part  of  the  application,  and  upon  the  application 
was  the  following:  "I  warrant  on  behalf  of  myself  and  of  any  person 
who  shall  have  or  claim  any  interest  in  any  policy  issued  hereunder, 
that  I  have  carefully  reviewed  all  answers  made  to  the  medical  ex- 
aminer in  the  foregoing  examination,  which  answers  have  been  writ- 
ten by  said  medical  examiner  at  my  request,  and  that  said  answers 
and  each  of  them  as  hereinabove  written  are  as  answered  by  me,  and 
that  each  of  the  above  answers  are  fully  complete  and  true."  In 
delivering  the  opinion  of  the  court  in  that  case  Justice  Brown  said: 
"In  Phoenix  Ins.  Co.  v.  Hunger,  92  Texas,  297,  Judge  Denman  de- 
fines warranty  in  insurance  policies  in  the  following  clear  and  ex- 
plicit language:  *A  warranty  in  an  insurance  contract  is  a  statement 
made  therein  by  the  assured  which  is  susceptible  of  no  construction 
other  than  that  the  parties  mutually  intended  that  the  policy  should 
not  be  binding  unless  such  statement  be  literally  true.'  Guided  by 
this  definition,  we  will  analyze  this  contract  to  ascertain  what  the 
parties  really  intended  to  contract  for. '  The  phrase,  'without  sup- 
pression of  any  fact  or  circumstance  which  would  tend  to  influence 
the  company  in  issuing  a  policy  under  this  application,'  applies  as 
well  to  the  report  of  the  medical  examiner  as  to  the  stipulation  in 
the  application,  and  qualifies  the  language  in  each  of  those  instru- 
ments by  which  it  is  sought  to  fix  the  character  of  warranty  upon 
the  answers  and  agreements  in  each.  The  meaning  and  intent  of  the 
parties  in  using  the  language  was  to  say  that,  in  making  the  state- 
ments and  agreements  expressed  in  the  application  as  well  as  those 
that  were  made  to  the  medical  examiner,  Reppond  undertook  in  good 
faith  to  answer  all  of  th«  questions  that  were  propounded  to  him 
truthfully  and  fully,  and  not  intentionally  to  suppress  any  fact  the 
statement  of  which  would  properly  be  called  for  by  such  questions, 
and  that  would  be  material  to  the  risk,  or  influence  the  company  in 
issuing  the  policy.  .  .  .  The  parties  must  have  intended  to  give 
some  effect  to  the  language,  'without  suppression  of  any  fact  or  cir- 
cumstance which  would  tend  to  influence  the  company  in  issuing  the 
policy  under  this  application;'  and  we  can  see  no  other  efl^ect  that 
could  be  given  to  it  except  that  it  should  qualify  the  statements  and 
agreements  which  are  set  forth  in  the  application  and  in  the  medical 
examination." 

The  circumstances  in  evidence  indicate  that  the  application  signed 
by  Esco  L.  Daniel  was  printed  in  blank  form  when  presented  to  as- 
sured, previously  prepared  by  appellee  in  terms  of  its  own  selection, 
and  this  is  certainly  true  of  the  policy  issued  thereon.  To  say  that 
proof  of  falsity  of  some  of  the  answers  of  the  applicant  would  show 
breach  of  his  contract  of  warranty  and  entitle  the  appellee  to  a 
judgment  decreeing  tlie  policy  void  irrespective  of  any  other  consid- 
eration, would  be  to  ignore  altogether  the  above  quoted  stipulation 
in  the  application,  "and  I  agree  that  the  exact,  literal  truth  of  each 
shall  be  a  condition  precedent  to  any  binding  contract  issued  upon 
the  faith  of  the  foregoing  answers,"  which  is  wholly  inconsistent 
with  such  a  contention. 

But  irrespective  of  the  views  last  expressed,  for  the  error  in  the 
Vol.  LIII  Civil— 37. 
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ruling  of  the  trial  court  above  noted,  the  judgment  of  that  court  is 
reversed  arid  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
Writ  of  error  dismissed  for  want  of  jurisdiction. 


Ferris  Press  Brick  Company  v.  F.  L.  Hawkins,  District  Judge. 

Decided  February  6,  1909. 

1. — ^Kandamut — Statement  of  Pacts — District  Judge. 

When,  under  the  facts,  the  trial  judge  should  approve  the  statement  of 
facts  tendered  liim  by  counsel  for  the  appellant,  or  should  prepare  one  him- 
self and  cause  it  to  be  filed,  and  he  refuses  or  fails  to  do  either,  the  remedy  is 
to  apply  to  the  Appellate  Court  for  a  writ  of  mandamus  compelling  the  trial 
judge  to  act  in  the  matter. 

2. — Statement  of  Facts — Preparation  by  Trial  Judge. 

Where  the  time  for  filing  a  statement  of  acts  expired  at  midnight,  and  the 
statement  required  by  law  to  be  prepared^  by  appellant  was  not  presented  to 
the  trial  judge  until  the  afternoon  of  the  *pi'e<^<iiug  day,  there  rested  no  legal 
duty  upon  the  judge,  who  had  not  been  notified  that  counsel  had  positively 
failed  to  agree,  to  prepare  the  statement  himself  and  cause  it  to  be  filed. 

3. — Same— Approval  by  Trial  Judge. 

Where  the  statement  of  facts  presented  to  the  district  judge  by  the  ap- 
pellant was  regarded  by  the  former  as  fair  and  correct,  but  he  refused  to 
approve  and  cause  same  to  be  filed  because  he  regarded  the  provision  of  the 
statute  relating  to  the  time  within  which  a  statement  should  be  prepared  and 
presented  to  opposing  counsel  and  the  trial  judge,  to  be  mandatory,  such  re- 
fusal was  error.  He  should  have  approved  and  caused  the  statement  of  facts 
to  be  filed,  notwithstanding  negligence  of  the  appellant  in  not  sooner  presenting 
it  to  the  judge  and  counsel  and  the  refusal  of  opposing  counsel  to  agree  to  it. 

4. — Same— Time  for  Presenting  to  Opposing  Counsel — Statute. 

The  provision  of  the  statute  relating  to  the  time  within  which  a  statement 
of  facts  should  be  prepared  and  presented  to  opposing  counsel  and  the  trial 
judge  by  an  appellant,  is  only  directory.    Acts  30th  Leg.,  p.  512,  sec.  14. 

5. — Statutes — Directory  Provisions — Construction  of  Statutes. 

Wlien  the  particular  provision  of  a  statute  relates  to  some  immaterial 
matter,  when  compliance  is  a  matter  of  convenience  rather  than  of  substance, 
or  when  the  directions  of  the  statute  are  given  with  a  view  to  the  proper, 
orderly  and  prompt  conduct  of  business  merely,  the  provision  may  generally  be 
regarded  as  directory. 

Original  proceeding  for  mandamus. 

0.  C.  Oroce,  for  relator. 

W.  M,  Tidwell  and  Farrar  &  McRae,  for  respondent. 

TALBOT,  Associate  Justice. — This  is  an  original  proceeding  in 
this  court  by  the  relator,  Ferris  Press  Brick  Company,  for  a  peremp- 
tory writ  of  mandamus  to  dompel  Hon.  F.  L.  Hawkins,  Judge  of 
the  Fortieth  Judicial  District  of  Texas,  to  approve  and  certify  a 
statement  of  facts  tendered  him  by  relator,  or  to  make,  sign  and  file 
a  statement  of  facts  in  the  case  of  L.  C.  Thompson  et  al.  v.  Ferris 
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Press  Brick  Company,  lately  pending  in  the  District  Court  of  Ellis 
County.     Upon   the   presentation   of   relator's   petition   the   clerk    of 
this  court  was  directed  to  issue  notice  to  the  respondent,  Judge  Haw- 
kins, to  appear  January  22,  1909,  and  show  cause  why  the  writ  should, 
not  issue.     Bespondent  filed  an  answer  to  relator's  petition,  and  on 
said  22d  day  of  January,  1909,  a  hearing  was  had  and  the  matter 
involved  submitted  for  9ur  adjudication.     So  far  as  is  necessary  to 
state,  it  was  alleged  and  shown  that  at  the  September  term,  1908,  of 
the  District  Court  of  said  Ellis  County,  there  was  pending  on  the 
civil  docket  of  said  court  a  cause  No.  7388,  styled  L.  C.  Thompson 
et  al.  V.  Ferris  Press  Brick  Company,  wherein  L.  C.  Thompson  and 
her  three  minor  children  as  plaintifb,  said  minors  suing  by  their  said 
mother  as  next  friend,  sought  to  recover  of  plaintiff  herein,  defend- 
ant in  said  suit,  damages  for  the  death  of  J.  W.  Thompson,  husband 
of  said  L.  C.  Thompson  and  father  of  said  minor  plaintiffs,  it  being 
alleged  and  claimed  that  said  J..  W.  Thompson  was,  at  the  time  of 
receiving  injuries  which  resulted  in  his  death,  an  employe  of  plain- 
tiff, and  that  the  injuries  which  caused  his  death  resulted  from  cer- 
tain alleged   acts  and  omissions   of  plaintiff  which  were  charged   to 
have  been  negligence  as  to  said  J.  W.  Thompson.     A  trial  was  had 
in  said  cause  at*said  September  term,   1908,  of  said  District  Court 
of  Ellis  County,  which,  on,  to  wit:  the  28th  day  of  November,  1908, 
resulted  in  a  judgment  for  plaintiffs  for  $5,000,  apportioned  $2,000 
to  said  L.  C.  Thompson,  and  $1,000  to  each  of  the  minor  children.    A 
motion  for  a  new  trial  was  filed  in  said  cause,  which  was  not  acted 
upon  until  November  28,  1908,  which  it  was  by  the  court  overruled, 
and  notice  of  appeal  was  given  to  this  court,  and  thirly  days  after  the 
adjournment  of   that   term   of   said   District   Court  was   allowed   the 
parties  within  which  to  make  up  and  file  a  statement  of  fiacts  in  said 
cause,  and  the  appeal  was  duly  perfected  by  filing  the  necessary  bond. 
Said  Fortieth  Judicial  District  is  one  in  which  there  is  an  official  ste- 
nographer who  acted  on  the  trial  of  said  cause  No.  7388,  and  within 
a  few  days  after  the  judgment  in  said  cause  and  some  time  before 
the  motion  for  a  new  trial  was  acted  on,  counsel  for  plaintiff  herein 
requested  said  stenographer  to  make  out  and  furnish  as  soon  as  he 
reasonably  could  a  transcript  of  his  notes  of  the  testimony  in  said 
cause  in  question  and  answer  form,  which  said  stenographer  promised 
to  do,  and  on  several  occasions  afterwards  during  the  term  of  said 
District  Court  like  requests  were  made  by  said  attorney  of  said  ste- 
nographer,   who    on    each    occasion    assured    him   that   the    requested 
transcript  would  be  seasonably  furnished.     Counsel   requested  of  the 
stenographer  a  question  and  answer  transcript  with  the  view  of  pre- 
paring a  statement  of  facts  himself  and  reducing  the  material  evi- 
dence in  the  case  to  the  smallest  proper  compass.     The  term  of  the 
District  Court  of  Ellis  County,  Texas,  at  which  said  cause  was  tried, 
finally   adjourned   on   December   5,    1908,   and   up    to   that   time   no 
transcript  of  the  evidence  in  said  cause  had  been  furnished  by  the 
stenographer   to    counsel    for   this    plaintiff   and    said    transcript    was 
not  completely  furnished  said   counsel  until   about  the   19th  day  of 
December,  1908,  and  about  the  21st  of  December  counsel  began  the 
preparation  of  statement  of  facts  in  said  cause.     On  December  29, 
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1908,  cotmsel  for  the  plaintiflE  herein  delivered  to  one  of  the  counsel 
for  the  plaintiffs  in  said  cause  No.  7388,  an  installment  of  nineteen 
pages  of  the  statement  of  facts  being  prepared  by  him.  On  the  30th 
day  of  December,  1908,  another  installment  of  the  statement  of  facts 
was  delivered  to  counsel  for  the  plaintiffs  in  said  cause  No.  7388, 
and  the  third  and  last  installment  on  January  1,  1909,  the  whole 
covering  thirty-seven  pages  of  type  written  matter.  When  the  last 
installment  of  the  statement  of  facts  prepared  by  counsel  for  the 
plaintiff  herein  was  tendered,  for  the  first  time  it  was  suggested  that 
such  statement  of  facts  had  not  been  furnished  within  fifteen  days 
from  the  adjournment  of  court.  Because  of  this  iijtimation,  counsel 
for  this  plaintiff  on  January  1,  1909,  furnished  the  Hon.  F.  L.  Haw- 
kins, Judge  of  the  Fortieth  Judicial  District  of  Texas,  a  duplicate 
of  the  statement  of  facts  which  he  had  prepared  and  which  was  then 
in  the  hands  of  opposing  counsel  and  explained  the  situation  to  said 
judge  and  that  it  was  possible  that  opposing  counsel  would  refuse 
to  reach  an  agreement,  and  he  was  requested  to  read  said  statement 
in  full  in  order  to  familiarize  himself  therewith  and  to  determine 
whether  it  was  a  fair  statement  of  facts  with  a  view  to  his  action  in 
certifying  a  statement  in  case  of  disagreement. 

After  such  duplicate  was  furnished  the  judge,  ccftinsel  representing 
the  plaintiffs  in  cause  No.  7388  also  undertook  to  prepare  and  have 
ready  to  submit  to  the  judge  before  the  time  for  filing  the  same  ex- 
pired, a  statement  of  facts,  and  while  so  engaged  and  about  2  o'clock 
p.  m.,  January  3,  1909,  counsel  for  the  defendant  in  said  cause  No. 
7388,  and  for  the  plaintiffs  in  this  proceeding,  called  upon  him  and 
asked  if  he  thought  there  was  any  probability  that  he  would  have 
liis  statement  of  facts  prepared  to  submit  to  the  district  judge  within 
the  time  limit  for  filing  a  statement  of  facts,  which  limit  expired  at 
midnight  on  January  4,  1909.  To  this  counsel  for  the  plaintiffs  in 
cause  No.  7388  replied  that  he  did  not  know,  that  he  was  doing  the 
best  he  could,  and  counsel  for  said  defendant,  thinking  that  counsel 
for  the  plaintiff  was  progressing  so  slowly  in  the  preparation  of  his 
statement  of  facts,  demanded  to  know  whether  or  not  it  was  the  in- 
tention of  counsel  for  the  plaintiffs  to  agree  or  attempt  to  agree  to 
the  statement  of  facts  prepared  by  him.  Whereupon  counsel  for  the 
plaintiffs  in  cause  No.  7388  wrote,  signed  ^nd  handed  to  counsel  for 
said  defendant  in  said  cause  the  following: 

"This  statement  was  first  presented  to  counsel  for  plaintiff  by 
counsel  for  defendant  as  follows:  Pages  1  to  19  inclusive  on  Decem- 
ber 29,  1908,  pages  20  to  27  inclusive,  on  December  30,  1908,  and 
remainder  from  pages  28  to  37  inclusive,  on  January  1,  1909,  which 
after  careful  examination  by  counsel  for  plaintiff  we  can  not  agree 
to  same  as  being  a  full  and  correct  statement  of  the  facts  adduced 
on  trial.  This  January  3,  1909,  at  2 :00  o'clock  p.  m.  W.  M.  Tid- 
well,  Atty.  for  plaintiffs." 

When  the  above  instrument  was  handed  counsel  for  the  plaintiff 
herein,  he  proceeded  to  the  home  of  respondent,  Hon.  F.  L.  Hawkins, 
and  after  having  acquainted  him  with  what  had  occurred  between 
counsel  with  reference  to  the  statement  of  facts,  tendered  respondent 
his  statement,  together  with  the  stenographer's  report,  and  so  much 
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of  the  statement  as  counsel  for  the  defendant  had  prepared,  and 
requested  that  he  approve  such  statement  or  make  and  file  one  him- 
self. After  consultation  respondent  made  and  appended  to  the  draft 
of  statement  of  facts  so  tendered  him  his  memoranda  in  writing  as 
follows:  ^'The  foregoing  statement  of  facts  was  handed  me  hy  coun- 
sel for  defendant  on  January  1,  1909,  with  a  request  that  I  examine 
same,  stating  at  the  same  time  that  a  carbon  copy  was  in  the  hands 
of  opposing  counsel.  On  January  2  the  same  was  returned  to  him, 
I  understanding  at  that  time  that  counsel  on  both  sides  would  get 
together  on  this  date,  the  3d  inst.,  to  make  an  effort  to  agree  upon 
the  same.  The  foregoing  statement  of  facts  with  the  memoranda  of 
counsel  on  both  sides  was  handed  me  at  3:30  p.  m.  on  this,  the  3d 
day  of  January,*  No  statement  of  facts  having  been  furnished  me 
by  counsel  for  plaintiff,  and  in  view  of  the  statement  appended  that 
they  could  not  agree  to  the  foregoing  one,  I  can  not  approve  it  as 
a  statement  of  facts  in  the  case,  but  having  read  it  and  having  tried 
the  case  it  appears  to  me  to  be  a  fair  statement  of  the  facts  proved 
upon  tlie  trial,  although  I  have  not  examined  same  in  connection 
and  in  comparison  with  the  stenographic  notes,  and  I  order  the 
district  clerk  to  file  the  same  with  attached  statement  of  counsel  in 
order  that  the  Court  of  Civil  Appeals  may  pass  upon  the  questions 
suggested.  The  stenographic  report  of  the  case  (in  question  and 
answer  form  from  which  the  foregoing  statement  was  made)  being 
in  the  hands  of  counsel  for  defendant,  and  he  having  expressed  his 
willingness  for  it  also  to  be  filed,  I  therefore  order  the  same  to  be 
filed  by  the  clerk,  together  with  the  photographs  and  all  other 
matters  called  for,  and  that  they  all  be  transmitted  with  the  tran- 
script upon  appeal.  This  the  3d  day  of  January,  1909.  (Signed) 
F.  L.  Hawkins,  Judge  Fortieth  Judicial  District.'^ 

Counsel  for  this  plaintiff  understood  the  position  of  Hon.  F.  L. 
Hawkins  to  be,  and  his  construction  of  the  Act  of  the  Thirtieth  Leg- 
islature in  respect  to  stenographers  and  statements  of  facts  to  be, 
that  if  a  statement  had  not  been  furnished  within  fifteen  days  by  an 
appellant  that  a  judge  had  no  right  to  make  a  statement  over  the 
objections  of  the  other  party,  whether  such  objections  are  well  founded 
or  not  and  whether  or  not  a  true  and  correct  statement  of  facts  was 
tendered  by  the  appealing  party  within  the  time  limit,  and  said  judge 
declined  to  do  more  than  to  make  and  append  to  the  statement  ten- 
dered him  the  statement  and  certificate  above  quoted  and  the  other 
papers  mentioned  therein. 

Bespondent  in  l^is  answer  filed  states,  in  substance,  that  he  told 
counsel  for  the  plaintiff  herein  when  the  statement  of  facts  was 
tendered  him  for  approval,  that  from  memory  such  statement  seemed 
to  be  a  fair  statement  of  the  facts,  but  that  in  view  of  objections 
urged  by  counsel  on  the  other  side,  and  the  fact  that  said  statement 
had  not  been  furnished  opposing  counsel  within  fifteen  days  from 
adjournment  of  the  term  of  court  at  which  cause  No.  7388  had 
been  tried,  and  that  opposing  counsel  had  not  furnished  him  with 
any  statement,  giving  as  their  reason  that  they  had  not  had  time  to 
prepare  it,  he  did  not  believe  that  under  the  provisions  of  the  Act 
of  the  Thirtieth  Legislature  in  respect  to  the  preparation  and  filing 
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of  statements  of  facts  he  had  authority  to  approve  the  statement  of 
facts  tendered  nor  authority  to  prepare  one  in  lieu  thereof. 

It  is  well  settled  by  the  decisions  of  this  State  that  if  the  respon- 
dent, under  the  facts,  should  have  approved  the  statement  of  facts 
tendered  him  by  counsel  for  the  plaintiff  herein,  or  should  have  pre- 
pared a  statement  of  facts  himself  and  caused  the  same  to  be  filed 
in  said  cause  No.  7388,  then,  as  he  failed  or  refused  to  do  either,  the 
defendant's  remedy  was  to  apply  to  this  court  for  the  writ  of  man- 
damus  compelling   respondent   to    act    in    the    matter.      (Reagan    v. 
Copeland,  78  Texas,  556;  Trinity  &  S.  Ry.  Co.  v.  Lane,  79  Texas, 
648;    Osbome  v.    Prather,    83   Texas,   211;    Middlehurst   v.    CoUlns- 
Gunther  Co.,  100  Texas,  349.)     That  because  of  the  failure  of  relator 
to  sooner  present  a  statement  of  facts  to  be  filed  in  said  cause,  there 
rested  no  legal  duty  upon  respondent  to  prepare  such  statement  him- 
self and  cause  it  to  be  filed,  we  have  no  doubt.     As  shown,  the  time 
for  filing  the  statement  of  facts  expired  at  midnight  on  January  4, 
1909,   and   respondent   was   not  notified   that   counsel   had   positively 
failed  to  agree  upon  a  statement,  and  the  statement  required  by  law 
\o  be  prepared  by  relator  was  not  delivered  to  respondent  until  about  ' 
the  middle  of  the  afternoon  of  January  3,  1909.     It  was  then   en- 
tirely too  late   for  respondent  to  prepare  a  statement  of  facts    and 
get  it  filed  within  the  time  prescribed  by  law.     But,  notwithstanding 
the  negligence  of  relator  in  not  sooner  presenting  a  statement  of  facts 
to   respondent,   and   the   fact  that   opposing   counsel   had   refused    to 
agree  to  the  one  that  was  presented,  we  think  respondent  should  have 
marked  the  one  that  was  delivered  to  him  "approved'*  and  ordered  it 
filed.     That  respondent  regarded  such  statement  as  a  correct  and  a 
fair  statement  of  the  facts  proven  on  the  trial  of  the  case  in  which 
it  was  sought  to  be  filed,  seems  clear  from  the  memoranda  appended 
by  him  to  such  statement  of  facts  and  the  reasons  orally  given  why 
it   was   not   approved.     This   memoranda   recites,    "No   statement   of 
facts  having  been  furnished  me  by  counsel  for  plaintiff,  and  in  view 
of  the  statement  appended  that  they  could  not  agree  to  the  foregoing 
one,  I  can  not  approve  it  as  a  statement  of  facts  in  the  case,   but 
having  read  it  and  having  tried  the  case,  it  appears  to  me  to  be  a 
fair  statement  of  the  facts  proved  upon  the  trial,  although  I   have 
not  examined  same  in  connection  and   in  comparison  with  the   ste- 
nographic notes."     In  addition  to  this  respondent  says  in  his  answer 
filed  herein  that  he  told  "Mr.   Groce  that,  from  memory,  his  state- 
ment seemed  to  be  a  fair  statement  of  the  facts,  but  that  in  view  of 
the  objections  urged  by  counsel  on  the  other  side  to  the  effect  that 
it  had  not  been  furnished  them  within   fifteen  days,  as  required  by 
the  provisions  of  the  Act  of  the  Thirtieth  Legislature  in  respect  to 
stenographer's  report   and   statements   of  facts,   I   did   not   believe   I 
had  authority  to  approve  it  when  it  was  not  agreed  to,  nor  authority 
to  prepare  one  in  lieu  of  it."    It  is  evident,  we  think,  from  the  fore- 
going that  the  learned  judge  was  of  the   opinion  the  statement  of 
facts  tendered  was  fair,  and  that  he  did  not,  as  a  matter  of  fact, 
decline  to  approve  it  because  he  was  doubtful  of  its  correctness  •  or 
accuracy,  but  that  he  did  so  because  he  construed  that  provision  of 
the   Act   of   the   Thirtieth    Legislature    relating   to    the    time    w^ithin 
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which  a  statement  of  facts  should  be  prepared  and  presented  to  op- 
posing counsel  and  the  trial  judge  by  an  appellant,  to  be  mandatory. 
With  this  construction  we  do  not  agree.  The  provisions  of  the  stat- 
ute in  question  relate  to  matters  of  procedure,  and  are,  in  our  opin- 
ion, only  directory.  In  this  view  we  are  supported  by  the  recent 
decision  of  the  Court  of  Criminal  Appeals  of  this  State  in  the  case 
of  Howard  v.  State,  53  Texas  Crim.  Bep.,  378,  and  other  decisions 
of  that  court.  After  stating  the  substance  of  sec.  11  of  the  Act  of 
the  Thirtieth  Legislature  relating  to  the  preparation  of  a  statement 
of  facts  and  the  presentation  of  same  to  opposing  counsel,  etc., 
Judge  Ramsey,  speaking  for  the  court  in  the  case  cited,  says: 
"These  provisions,  with  reference  to  time,  we  think  merely  directory 
and  intended  to  serve  as  only  a  regulation  in  the  preparation  of  state- 
ments of  facts.  In  other  words,  we  have  no  doubt  that  if  an  appel- 
lant tendered  his  statement  of  facts  within  twenty  days  or  within 
twenty-seven  days  after  the  adjournment  (of  court)  and  it  was 
approved  by  the  court,  either  on  agreement  or  without  agreement  by 
State's  counsel,  we  would  and  should  recognize  and  treat  it  as  a 
statement  of  facts  properly  filed  and  approved.^'  Again,  in  the  case 
of  Murray  v.  State,  21  Texas  Crim.  App.,  477,  the  following  ex- 
cerpts are  quoted  with  approval  from  Mr.  Cooley's  work  on  Consti- 
tutional Limitations:  "It  has  long  been  settled  that  particular  pro- 
visions may  be  regarded  as  directory  merely;  by  which  is  meant  that 
they  are  to  be  considered  as  giving  directions  which  ought  to  be 
followed,  but  not  so  limiting  the  power  in  respect  to  which  the  di- 
rections are  given  that  it  can  not  be  effectually  exercised  without 
observing  them.  That  those  directions  which  are  not  of  the  essence 
of  the  thing  to  be  done,  but  which  are  given  with  a  view  merely 
to  the  proper,  orderly  and  prompt  conduct  of  the  business,  and  by 
failure  to  obey  which  the  rights  of  those  interested  will  not  be  pre- 
judiced, are  not  commonly  to  be  regarded  as  mandatory;  and  if  the 
act  is  performed,  but  not  in  time  or  the  precise  mode  indicated,  it 
may  still  be  sufficient  if  that  which  is  done  accomplishes  the  sub- 
stantial purpose  of  the  statute.^'  Cboley's  Constitutional  Limitations, 
(4th  ed.),  pp.  89^93.  In  the  case  of  Hurford  v.  City  of  Omaha,  4 
Neb.,  336,  the  court  used  the  following  language:  "When  the  par- 
ticular provision  of  the  sta;tute  relates  to  some  immaterial  matter,  when 
compliance  is  a  matter  of  convenience  rather  than  of  substance,  or 
where  the  directions  of  the  statute  are  given  with  a  view  to  the 
proper,  orderly  and  prompt  conduct  of  business  merely,  the  pro- 
vision may  generally  be  regarded  as  directory."  Many  other  author- 
ities to  the  same  purport  as  those  mentioned  might  be  cited,  but  we 
deem  it  unnecessary  to  do  so.  That  those  cited  are  in  accord  with  the 
general  rules  of  statutory  construction  is  attested,  we  think,  by  the 
"overwhelming  preponderance  of  judicial  authority."  The  Act  under 
consideration  does  not  provide  that  a  failure  to  observe  its  directions 
with  regard  to  the  time  a  statement  of  facts  shall  iJe  presented  by 
counsel  representing  the  appellant  to  opposing  counsel  and  the  judge 
who  presided  at  the  trial  of  the  case  to  which  it  relates,  shall  for- 
feit any  right;  nor  is  its  phraseology  such  that  the  designation  of 
the  time  within  which  such  presentation  shall  be  made,  must  be  con- 
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sidered  as  a  limitation  of  the  power  of  such  judge  in  approving  and 
directing  the  statement  to  be  filed.  The  provisions  of  said  Act,  how- 
ever, do  lay  down  excellent  rules  of  procedure,  and  we  think  they 
should  be  observed,  but  as  they  do  not  relate  to  "the  essence  of  the 
thing  to  be  done,"  they  ought  to  l^e  regarded  as  directory,  and  a 
valuable  right  should  not  be  lost  by  a  failure  to  follow  them. 

It  follows  that  relator  is  entitled  to  the  writ  of  mandamus  requir- 
ing respondent  to  approve  and  order  filed  the  statement  of  facts 
tendered  by  its  counsel,  and  it  is  therefore  ordered  that  such  writ 
issue.  We  take  occasion,  however,  to  say  in  closing  this  opinion, 
that  we  find  nothing  in  the  facts  before  us  indicating  that  the  course 
pursued  by  counsel  for  defendants  in  cause  No.  7388,  and  of  the 
respondent,  was  prompted  by  any  other  motive  than  an  honest  pur- 
pose and  desire  by  the  one  to  faithfully  and  properly  represent  the 
interest  of  his  clients,  and  by  the  other  to  discharge  an  oflScial  duty 
believed  to  be  imposed  by  the  statute  herein  construed. 

The  clerk  of  this  Court  will  issue  the  writ  as  above  indicated. 

Mandamus  awarded. 


W.  B.  Petty  v.  W.  T.  Morgai^  et  al. 

Decided  February  6,  1909. 

1. — Oharge — ^Abienoe  of  Statement  of  Pacts — ^Practice  in  Conrti  of  Civil  Appeals. 

In  the  absence  of  a  statement  of  facts  the  Appellate  Courts  will  not  pads 
upon  the  correctness  of  charges  given  or  refused.  An  exception  to  the  rule  is 
where  the  charge  given,  taken  in  connection  with  the  pleadings  and  verdict, 
is  so  apparently  erroneous  as  to  leave  no  doubt  but  that  the  finding  of  the 
jury  must  have  been  controlled  by  the  improper  instruction. 

2. — ^Arrest  without  Warrant — ^Duty  of  Officer — Statute — ^Reasonable  Time. 

The  statute  requiring  that  the  officer  making  an  arrest  without  warrant 
shall  "immediately"  take  the  prisoner  before  the  nearest  magistrate  where  the 
arrest  is  made,  contemplates  that  this  must  be  done  within  a  reasonable  time 
after  the  arrest.    Code  Crim.  Proc.,  art.  252. 

3. — Charge— Palse  Imprisonment. 

Where,  in  an  action  against  a  sheriff  for  false  imprisonment  under  an 
arrest  without  warrant,  it  was  admitted  that  the  arrest  was  authorized,  and 
the  verdict  for  defendant,  under  the  issues  submitted  in  the  charge  and  au- 
thorized by  the  pleadings,  embraced  a  finding  that  the  sheriff  within  a  reason- 
able time  took  the  plaintiff  before  the  grand  jury  then  in  session,  who  ex- 
amined into  the  charge  and  the  prisoner  was  released  as  soon  as  it  could  have 
been  done  had  he  been  taken  before  the  nearest  magistrate,  it  did  nut  appear, 
in  the  absence  of  a  statement  of  facts,  that  the  finding  must  have  been  con- 
trolled by  improper  instructions. 

Error  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  R.  L.  Porter. 

C.  W.  Stringer,  J.  8.  Sherrill  and  Walter  L.  Tittle,  for  plaintiff  in 
error. — Upon  the  trial  the  court  charged  the  jury,  in  part,  as  follows: 
"You  are  instructed  that  the  arrest  of  the  plaintiff  by  the  defendant 
A.  J.  Eldridge  was  lawful,  and  that  the  defendant  Morgan  had  a  right 
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to  confine  the  plaintiff  in  jail  on  the  night  of  his  arrest,  and  it  was 
not  the  duty  oi  the  defendant  Morgan  to  carry  the  plaintiff  before  a 
magistrate  on  the  night  of  his  arrest,  and  you  can  not  find  any  dam- 
ages in  favor  of  the  plaintiflE  for  the  failure  of  said  Morgan  to  carry 
him  before  a  magistrate  at  any  time  during  the  night  of  his  arrest/* 

"You  are  instructed  that  the  defendant  Morgan  had  the  lawful 
right  to  detain  the  plaintiff  in  jail  from  the  time  he  was  placed  in  his 
custody  by  the  defendant  Eldridge  until  the  following  morning,  and 
was  then  required  to  carry  him  before  a  magistrate  within  a  reason- 
able time,  taking  into  consideration  all  the  surrounding  circumstances. 
If,  therefore,  you  should  find  from  the  evidence  that  the  plaintiff  was 
actually  discharged  from  custody  as  soon  or  before  he  would  have  been 
discharged  had  he  been  carried  before  a  magistrate  within  a  reasonable 
time  after  he  was  arrested,  then  you  are  instructed  to  find  for  the  de- 
fendants on  the  issue  of  unlawful  confinement." 

The  plaintiff  having  been  legally  arrested,  upon  the  charge  of  felony 
(namely,  theft  from  a  person),  and  turned  over  to  the  sheriff,  W,  T. 
Morgan,  it  was  the  duty  of  the  sheriff  to  immediately  take  him  before 
the  nearest  magistrate  in  order  that  the  offense  might  be  inquired  into 
and  an  order  made  committing  him  to  jail,  allowing  him  bond  or  re- 
leasing him.  Code  of  Criminal  Procedure,  arts.  252,.  268,  280,  281, 
329  to  334;  Newby  v.  Gunn,  12  S.  W.,  67;  Karner  v.  Stump,  34  S. 
W.,  656 ;  West  v.  Cabell,  38  U.  S.  L.  ed.,  643 ;  Missouri,  K.  &  T.  By. 
Co.  V.  Warner,  49  S.  W.,  254;  Newburn  v.  Durfiam,  32  S.  W.,  112; 
Clark  V.  Winn,  46  S.  W.,  915;  Maddox  v.  Hudgeons,  72  S.  W.,  414; 
Legear  v.  Warner,  51  L.  R.  A.,  193;  Harness  v.  Steel,  64  N.  E.,  876. 

A  sheriff  or  other  peace  oflBcer  having  in  his  custody  the  person  ar- 
rested on  warrant  issued  upon  an  affidavit  charging  a  felony,  or  having 
in  his  custody  a  person  arrested  without  a  warrant,  has  no  authority 
to  take  bail  from  such  person  or  to  put  him  in  jail  without  having  first 
taken  him  before  a  magistrate  and  procured  an  order  of  commitment. 
Code  of  Criminal  Procedure,  art.  252,  332;  Short  v.  State,  16  Texas 
Crim.  App.,  46;  Kinley  v.  State,  29  Texas  Crim.  App.,  532;  Peters  v. 
State,  10  Texas  Crim.  App.,  302. 

The  defendants  in  error  having  admitted  in  their  answer  that  the 
sheriff,  without  taking  the  plaintiff  in  error  before  a  magistrate,  con- 
fined him  in  jail  during  the  night  and  until  after  the  grand  jury  had 
investigated  the  case  on  the  following  day,  the  plaintiff  in  error  is  en- 
titled to  recover  as  a  matter  of  law,  and  the  jury  should  have  been  re- 
quired to  pass  upon  the  question  of  amount  only.  Newbum  v.  Dur- 
ham, 32  S.  W.,  112;  Newby  v.  Gunn,  12  S.  W.,  67. 

Looney  &  Clark,  Neyland  &  Neyland  and  C.  A,  Leddy,  for  defend- 
ants in  error. 

BOOKHOUT,  Associate  Justice.— This  suit  originated  in  the  Dis- 
trict Court  of  Hunt  County,  Texas,  wherein  the  plaintiff  in  error,  on 
the  16th  day  of  October,  1907,  filed  his  petition,  alleging  as  his  cause  of 
action  against  the  defendants  in  error  that  the  defendant  in  error  W. 
T.  Morgan  was,  on  said  date  and  prior  thereto,  the  sheriff  of  Hunt 
County,  Texas ;  that  he  had  duly  qualified  and  given  bond  as  such  with 
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E.  W.  Harrison^  G.  L.  Burnett,  W.  A.  Williams  and  S.  Husbands  as 
sureties;  that  the  defendant  in  error  A.  J.  Eldridge  was  at  said  time 
the  deputy  sheriff,  qualified  under  the  appointment  of  said  Morgan; 
that  on  the  night  of  October  23,  1906,  about  8  o'clock,  the  plaintiff  in 
error  was  in  the  city  of  Greenville,  at  the  Cotton  Belt  depot  in  said 
city,  waiting  for  a  train  due  there  at  8 :15  p.  m.,  on  which  he  was  ex- 
pecting to  embark  for  his  home  at  Mt.  Vernon,  Texas;  that  while  sit- 
ting in  the  waiting  room  of  said  depot  he  was  arrested  by  the  said 
A.  J.  Eldridge,  deputy  sheriff,  and  searched  and  taken  to  the  county 
jail  of  Hunt  County  and  delivered  to  the  said  W.  T.  Morgan,  sheriff; 
that  the  arrest  was  made  upon  the  statement  of  one  Bob  Duncan,  who 
represented  to  said  Eldridge  that  plaintiff  in  error  had  feloniously 
stolen  $31  in  money  from  the  person  of  said  Bob  Duncan,  and  was 
about  to  make  his  escape;  that  the  arrest  was  made  without  a  warrant 
upon  such  representations;  that  the  said  W.  T.  Morgan,  without  hav- 
ing procured  an  order  of  commitment  from  a  magistrate  and  without 
having  taken  the  plaintiff  in  error  before  a  magistrate  and  given  him 
an  opportunity  to  make  bond  or  establish  his  innocence  and  be  dis- 
charged, incarcerated  the  plaintiff  in  error  in  jail,  and  held  him  there 
until  about  three  o'clock  p.  m.  of  the  next  day,  when  he  was  released ; 
that  on  the  morning  of  October  24th,  while  the  plaintiff  in  error  was 
in  jail,  his  friends  applied  to  the  said  W.  T.  Morgan  ^nd  requested  to 
be  permitted  to  make  bond  for  the  plaintiff  in  error  and  that  he  be 
released,  and  that  said  requests  were  refused  by  said  Morgan,  he  stat- 
ing that  the  plaintiff  in  error  would  be  held  until  his  case  had  been 
investigated  by  the  grand  jury  of  Hunt  County,  which  was  then  in  ses- 
sion. 

The  defendants  in  error  answered  in  said  cause  and,  after  pleading 
a  general  demurrer  and  a  general  denial,  pleaded  specifically  as  fol- 
lows: "If  required  to  answer  further,  the  defendants  say  that  it  is 
true  that  the  defendant  W.  T.  Morgan  was,  on  the  day  and  date  al- 
leged in  plaintiff's  petition,  sheriff  of  Hunt  County,  Texas,  and  the 
defendant  A.  J.  Eldridge  was,  in  fact,  his  duly  and  legally  constituted 
deputy  sheriff  of  Hunt  County,  Texas;  that  on  the  23d  day  of  Octo- 
ber, A.  D.  1906,  the  date  alleged  in  plaintiff's  petition,  said  A.  J. 
Eldridge  was  on  duty  as  said  deputy  sheriff  at  Greenville,  Texas,  and 
that  late  at  night  on  said  date  the  said  Eldridge  received  information 
from  what  plaintiff  alleged  to  be  a  creditable  source  that  there  was  a 
man  at  the  Cotton  Belt  depot  who  was  about  to  leave  on  a  train  which 
was  then  almost  due  that  had  committed  a  felony;  that  there  was  no 
time  in  which  to  secure  a  warrant  before  the  train  arrived,  and  the 
offender  would  have  escaped  on  said  train  if  the  said  officer  had  waited 
to  secure  a  warrant  for  his  arrest;  that  acting  upon  said  credible  in- 
formation that  the  plaintiff  had  committed  a  felony,  said  A.  J.  Eld- 
ridge arrested  said  plaintiff  and  took  him  to  the  county  jail,  and  every 
opportunity  given  him  to  communicate  with  any  friend  or  friends  that 
he  might  have  in  Greenville  by  telephone  in  order  that  he  might  make 
bond ;  that  thereafter  he  was  taken  before  the  county  attorney  of  Hunt 
County,  to  wit,  George  B.  Hall,  and  after  all  the  facts  were  stated  to 
the  said  county  attorney  the  said  attorney  wrote  and  caused  to  be  made 
a  complaint  against  the  said  plaintiff,  who  gave  his  name  as  "Buck 
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Petty,"  and  directed  that  a  warrant  be  issued  against  him  as  "Buck 
Feity  commanding  the  sheriff  to  arrest  him,  and  the  said  county  at- 
torney further  ordered  or  advised  that  he  be  detained  until  the  grand 
jury,  which  was  then  in  session,  could  investigate  into  the  matter  and 
see  whether  or  not  a  felony  had  been  committed;  that  acting  on  said 
advice  the  said  sheriff  detained  the  plaintiff  in  the  county  jail,  treating 
him  with  all  reasonable  favors,  until  complaint  had  been  made  and  a 
warrant  for  his  arrest  placed  with  the  defendant  Morgan  and  until  the 
said  grand  jury  had  investigated  the  charges  against  him,  and  upon 
failure  of  the  grand  jury  to  indict  him  he  was  discharged  on  the  fol- 
lowing day,  to  wit,  the  24th  day  of  October,  1906." 

A  trial  resulted  in  a  verdict  and  judgment  for  defendants  and  plain- 
tiff brings  the  case  to  this  court  by. writ  of  error.  The  record  does 
not  contain  a  statement  of  facts.  The  assignments  of  error  assail  as 
error  different  paragraphs  of  the  charge  of  the  court.  Ordinarily  these 
assignments  will  not  be  considered  in  the  absence  of  a  statement  of 
facte.  It  is  held  ^'that  without  a  statement  of  facts  or  bill  of  excep- 
tions ttiis  court  will  not  consider  the  action  of  the  court  below  in  re- 
ceiving or  rejecting  evidence,  nor  will  it  pass  upon  the  correctness  of 
the  charges  given  or  refused.  .  .  .  An  exception  to  this  doctrine  is 
where  the  charge  given,  taken  in  connection  with  the  pleadings  and 
verdict,  is  so  apparently  erroneous  as  to  leave  no  doubt  but  that  the 
finding  of  the  jury  must  have  been  controlled  by  the  improper  instruc- 
tions." (McGaughey  v.  Bendy,  27  Texas,  535;  Texas  &  Pac.  By.  Co. 
V.  McAllister,  59  Texas,  362.)  The  appellant  contends  that  this  case 
falls  within  the  exception.  It  was  conceded  in  the  trial  court  that  the 
deputy  sheriff,  under  the  facte,  was  authorized  to  make  the  arrest 
without  a  warrant.  After  the  arrest  was  made  by  the  deputy  he  de- 
livered appellant  into  the  custody  of  the  sheriff.  It  then  became  the 
duty  of  the  sheriff  to  immediately  take  the  person  arrested  before  the 
nearest  magistrate  where  #ttie  .  arrest  was  made.  (Code  of  Crim. 
Proced.,  article  252.)  When  brought  before  a  magistrate  the  statute 
provides:  "That  officer  shall  proceed  to  examine  into  the  truth  of  the 
accusation,  allowing  the  accused,  however,  suflBcient  time  to  procure 
the  aid  of  counsel."  Code  of  Crim.  Proced.,  article  280.  It  is  fur- 
ther provided  that,  "After  a  full  examination  of  the  testimony,  the 
magistrate  shall,  if  the  case  be  one  where  bail  may  properly  be  granted 
and  ought  to  be  required,  proceed  to  make  an  order  that  the  accused 
execute  a  bail  bond  with  sufficient  security  conditioned  for  his  appear- 
ance before  the  proper  court."  Article  329,  Code  Crim.  Proced.  It 
has  been  held  that  article  252,  above  quoted,  in  requiring  that  the  oflB- 
cer  making  the  arrest  shall  immediately  take  the  person  before  the 
nearest  magistrate  where  the  arrest  was  made,  contemplates  that  this 
must  be  done  within  a  reasonable  time  after  such  arrest.  Bishop  v. 
Lucy,  21  Texas  Civ.  App.,  326.  The  verdict,  under  the  issues  sub- 
mitted in  the  charge,  embraces  a  finding  that  the  sheriff  within  a 
reasonable  tim^  took  the  plaintiff  befolre  the  grand  jury  then  in  session, 
who  examined  into  the  charge  against  him  and  that  he  was  released 
as  soon  as  it  could  have  been  done  had  he  been  taken  before  the  near- 
est magistrate.  The  charge  was  authorized  by  the  pleadings.  It  can 
not  be  said  that  the  charge,  taken  in  connection  with  the  pleadings 
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and  verdict^  is  so  apparently  erroneous  as  to  leave  no  doubt  but  that 
the  finding  of  the  jury  must  have  been  controlled  by  improper  instruc- 
tions.   The  judgment  is  affirmed. 

A'prmed, 


H.  W.  MooRE  v.  W.  M.  Woodson  bt  al. 

Decided  February  9,  1909. 

1. — ^&es  Adjndieata — ^Decree  in  Probate  Against  Administrators  in  Favor  of 

one  Administrator  as  Heir — ^Reservation  of  Equities. 

A  decree  of  the  Probate  Court  ordering  distribution  and  closing  the  ad- 
ministration, adjudging  one  of  the  two  administrators  to  be  entitled  to  a  oer- 
tnin  sum  as  an  heir,  and  directing  the  administrators  to  pay  said  sum  but 
declaring  that  such  decree  should  not  affect  in  any  manner  any  claim,  demand, 
equity  or  right  which  either  administrator  might  have  against  the  other  as 
such  in  or  concerning  any  matter  growing  out  of  or  resulting  from  the  admin- 
istration, nor  be  a  bar  to  any  claiiii,  demand  or  right  that  might  thereafter 
be  asserted  by  either  in  any  suit  between  them,  only  fixed  the  interest  of  such 
heir  in  the  estate  as  against  the  other  heirs,  and  was  not  a  conclusive  ad- 
judication of  his  right  to  recover  one-half  of  the  sum  against  his  co-admin- 
istrator. 

8. — Damages — ^Estoppel — ^Participation  in  Wrongful  Act. 

One  cannot  recover  damages  for  a  wrongful  act  in  which  he  actively  partici- 
pates without  being  induced  so  to  do  by  fraud  or  misrepresentation. 


3. — Same — ^Administrators — Joint  Wrongdoers. 

Where  one  administrator  acted  with  his  co-administrator  in  the  sale  of 
certain  bonds  belonging  to  the  estate,  he  could  not  as  heir  recover  from  such 
co-administrator  for  loss  occasioned  him  as  heir  because  of  the  wrongful  sale 
of  said  bonds  for  less  than  their  reasonable  value. 

Appeal  from  the  County  Court  of  Houston  County.  Tried  below 
before  Hon.  John  Spence.  • 

Adams  &  Adams,  for  appellant. 

Moore  &  Sallas,  for  appellee  G.  W.  Woodson. 

PLEASANTS,  Chief  Justice.— This  suit  was  brought  by  W.  M. 
Woodson  and  others,  heirs  of  J.  J.  Woodson,  deceased,  against  H.  W. 
Moore  and  G.  W.  Woodson,  administrators  of  the  estate  of  J.  J. 
Woodson,  and  the  sureties  upon  their  bond  as  administrators,  to  re- 
cover a  balance  of  $381.79  claimed  to  be  due  plaintiffs  by  said  admin- 
istrators, with  ten  percent  per  month  thereon  as  statutory  damages. 
The  defendant  Moore,  by  his  answer,  denied  his  liability  for  more 
than  $71.84  of  the  amount  claimed  by  plaintiffs,  which  amount  he 
tendered  into  court  and  asked  that  he  be  not  required  to  pay  any  addi- 
ditional  portion  of  the  amount  claimed  by  plaintiffs,  and  that  his  co- 
defendant,  Q.  W.  Woodson,  be  enjoined  from  seeking  to  collect  as  an 
heir  of  J.  J.  Woodson  any  part  of  a  judgment  for  $3,000  recovered 
against  the  said  Woodson  and  Moore  as  administrators  of  said  estate, 
in  favor  of  the  estate  for  damages  for  the  wrongful  sale  by  said  ad- 
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ministratorB  of  certain  bonds  belonging  to  said  estate  for  less  than  their 
reasonable  value. 

The  defendant  G..  W.  Woodson  answered  plaintiflf^s  suit  by  general 
demurrer  and  general  denial  and,  as  against  his  codefendant  Moore, 
he  alleged  that  by  the  order  of  the  Probate  Court  of  Houston  County 
approving  the  final  account  of  himself  and  his  co-defendant  and  or- 
dering a  distribution  of  said  estate,  he  was  adjudged  to  be  entitled  to 
receive  as  an  heir  of  said  estate  the  sum  of  $8§9.94  to  be  paid  by  said 
administrators ;  that  he  had  received  no  part  of  said  sum  and  that  his 
codefendant  Moore  was  liable  to  him  for  one-half  of  said  amount,  for 
which  he  prays  judgment. 

The  cause  was  tried  without  a  jury  and  judgment  was  rendered  in 
favor  of  plaintiffs  against  both  defendants  and  the  sureties  on  their 
bond  for  the  sum  of  $309.95,  with  damages  at  ten  percent  per  month 
from  October  30,  1907,  and  against  defendant  Moore  and  said  sureties 
for  the  further  sum  of  $71.84,  with  damages  at  ten  percent  per  month 
from  date  of  the  judgment.  It  was  further  adjudged  that  in  case 
either  of  said  defendants  should  pay  more  than  his  one-half  of  the 
total  amount  due  by  them  as  administrators  to  the  plaintiffs  herein,  as 
shown  by  the  judgment  of  the  probate  court  fixing  the  amount  due  by 
them  to  said  plaintiffs,  that  such  defendant  should  recover  and  have 
judgment  against  his  codefendant  for  the  excess  so  paid  by  him,  for 
which  he  should  have  his  execution.  It  was  further  adjudged  that  the 
defendant  G.  W.  Woodson  was  entitled  as  an  heir  of  J.  J.  Woodson, 
deceased,  to  receive  from  said  estate  the  sum  of  $829.94,  which  amount 
had  been  adjudged  to  him  by  the  final  decree  in  said  estate  before  men- 
tioned, and  that  he  was  entitled  to  recover  of  his  coadministrator, 
Moore,  one-half  of  said  amount,  or  the  sum  of  $414.97,  and  it  was 
therefore  ordered,  adjudged  and  decreed  by  the  court  that  the  said 
G.  W.  Woodson  do  have  and  recover  of  the  defendant,  H.  W.  Moore, 
and  the  sureties  before  mentioned,  the  said  sum  of  $414.97,  with  legal 
interest  from  the  date  of  the  judgment.  From  this  judgment  the  de- 
fendant H.  W.  Moore  prosecutes  this  appeal. 

The  evidence  in  the  record  shows  that  H.  W.  Moore  and  G.  W. 
Woodson  were  duly  appointed  administrators  of  the  estate  of  J.  J. 
Woodson,  deceased,  and  as  such  took  charge  of  and  administered  said 
estate  under  the  direction  of  the  Probate  Court  of  Houston  County. 
The  other  defendants  named  in  the  petition  were  sureties  upon  the 
bond  of  said  administrators,  and  against  whom  judgment  was  ren- 
dered as  such  sureties  upon  said  bond.  W.  M.  Woodson  and  the 
other  plaintiffs  in  this  suit  are  the  heirs  of  J.  J.  Woodson,  and  the 
defendant  G.  W.  Woodson  is  also  an  heir,  and  as  such  is  entitled  to 
one-fifth  of  the  estate.  Among  the  assets  of  said  estate  were  certain 
railroad  bonds  which  were  sold  by  the  administrators  under  an  order 
of  the  Probate  Court  to  A.  L.  Keen,  son-in-law  of  the  defendant  G.  W. 
Woodson,  at  a  price  much  less  than  their  real  value.  The  heirs  of 
J.  J.  Woodson,  other  than  the  defendant  G.  W.  Woodson,  brought  suit 
against  the  administrators  to  recover  for  said  estate  the  difference  be- 
tween the  amount  received  by  the  administrators  for  said  bonds  and 
their  reasonable  value.  This  suit  resulted  in  a  judgment  in  favor  of 
plaintiffs  for  $3,076,30.     The  judgment  in  said  cause  was  aflBrmed  by 
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this  court  upon  appeal  of  the  administrators,  and  up6n  return  of  the 
mandate  to  the  District  Court  of  Houston  County  was  certified  to  the 
Probate  Court  for  observance.  Thereafter  the  administrators  filed 
their  final  account  in  the  Probate  Court  and  asked  for  an  order  ap- 
proving same,  distributing  the  balance  of  the  estate  in  their  hands,  and 
closing  said  administration.  Upon  this  application  the  Probate  Court 
entered  an  order  fixing  the  interest  of  each  of  the  heirs  in  the  balance 
of  said  estate  then  in  the  hands  of  the  administrators  and  ordering 
the  administrators  to  pay  to  the  heirs  the  several  amounts  to  which 
they  were  adjudged  entitled.  The  recitals  of  this  order  show  that  in 
fixing  the  several  amounts  to  which  the  heirs  were  entitled  the  judg- 
ment for  $3,076.30,  before  mentioned,  was  considered  as  an  asset  of 
said  estate.  The  interest  of  the  heirs  of  J.  J.  Woodson,  other  than 
G.  W.  Woodson,  in  the  balance  of  the  estate  in  the  hands  of  the  ad- 
ministrators as  fixed  by  their  order  was  $1,819.80,  which  amount  was 
ordered  paid  to  them  by  the  administrators.  The  interest  of  Q.  W. 
Woodson,  as  an  heir  of  J.  J.  Woodson,  in  said  balance  of  the  estate, 
was  adjudged  to  be  $829.94,  which  amount  the  "administrators"  were 
directed  "to  pay  over  and  deliver'^  to  him.  This  order  or  decree  ad-, 
justed  the  equities  between  the  various  heirs  and  confirms  agreement 
previously  made  between  them  as  to  property  theretofore  delivered  to 
them  by  the  administrators.  It  also  contained  the  following:  "And  it 
is  further  ordered,  adjudged  and  decreed  by  the  court  that  this  judg- 
ment shall  not  affect,  in  any  manner,  any  claim,  demand,  equity,  or 
right  which  either  administrator  may  have  against  the  other,  as  such, 
in  or  concerning  any  matter  or  transaction  growing  out  of  or  resulting 
from  the  administration  of  said  estate,  nor  shall  it  affect  any  claim,  de- 
mand, equities  or  right  which  the  said  H.  W.  Moore  may  have  against 
the  said  G.  W.  Woodson  as  -an  heir  of  this  estate,  and  this  judgment 
shall  not  be  a  bar  thereto,  and  any  such  claim,  demand,  equity  or 
right  may  be  prosecuted  or  defended  in  any  suit  whatever.  Nor  shall 
anything  in  this  judgment  be  construed  so  as  to  preclude  or  bar  any 
of  the  said  four  sets  of  heirs  from  enforcing  in  any  court  of  compe- 
tent jurisdiction  the  collection  and  payment  of  their  said  shares  or  any 
part  thereof  against  the  £aid  administrators  or  their  sureties  in  the 
event  they  should  not  pay  the  same  as  hereinbefore  directed." 

The  amount  claimed  and  recovered  in  this  suit. is  the  unpaid  bal- 
ance of  the  $1,819.80  which  was  ordered  paid  them  by  the  Probate 
Court  in  the  final  decree  above  mentioned.  One-half  of  said  $1,819.80, 
less  the  $71.84  tendered  by  appellant  upon  trial,  had  been  paid  plain- 
tiffs by  him  prior  to  the  institution  of  this  suit. 

From  the  conclusions  of  fact  and  law  filed  by  the  trial  court  it  ap- 
pears that  the  judgment  in  favor  of  G.  W.  Woodson  against  the  appel- 
lant Moore  for  $414.97  is  based  upon  his  conclusion  of  law  that  the 
judgment  of  the  Probate  Court  fixing  the  interest  of  G.  W.  Woodson 
in  said  estate  at  $829.94  and  ordering  same  paid  to  hini  by  the  ad- 
ministrators, "is  final  and  conclusive  of  all  matters  between  H.  W. 
Moore  and  G.  W.  Woodson,  and  is  res  adjudicata,  and  that  this  court 
can  not  again  adjudicate  the  things  and  matters  adjudicated  in  the 
said  judgment  and  decree."  This  conclusion  of  the  trial  court  is  as- 
sailed by  appellant^s  first  assignment  of  error,  and  we  think  the  as- 
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signment  shoald  be  sustained.  If  the  decree  had  stopped  with  the  ad- 
judication of  the  amount  of  G.  W.  Woodson's  interest  in  the  estate 
and  directing  that  same  "be  paid  over  and  delivered  to  him'*  by  the 
administrators^  however  unjust  and  inequitable  it  might  be  to  require 
the  coadministrator,  Moore,  to  make  good  to  Woodson  one-half  of  the 
loss  sustained  by  him  as  heir  by  reason  of  his  wrongful  act  as  adminis- 
trator in  the  sale  of  the  property  of  the  estate  to  his  son-in-law  for 
less  than  its  value,  there  having  been  no  appeal  from  said  decree,  it 
would  be  res  sdjudicata  of  all  issues  between  the  parties  to  the  pro- 
ceedings in  which  it  was  rendered  which  were  raised  by  the  pleadings 
in  said  proceeding,  and  appellant  could  not  be  heard  to  say  in  this 
suit  that  he  did  not  owe  said  Woodson  one-half  of  the  amount  ad- 
judged by  said  decree  to  be  due.  him  by  the  administrators  of  said  es- 
tate. But  the  decree  does  not  stop  with  this  adjudication  and,  in  the 
language  before  quoted,  expressly  declares  that  the  rights  and  equities 
of  the  administrators  between  themselves  concerning  any  matters  grow- 
ing out  of  or  resulting  from  the  administration  of  said  estate  shall  not 
be  affected  in  any  manner  by  said  decree,  and  that  said  decree  shall  not 
be  a  bar  to  any  claim,  demand,  equity  or  right  that  may  be  there- 
after asserted  by  either  in  any  suit  between  them.  We  think  it  clear 
that  the  decree  considered  as  a  whole  was  not  an  adjudication  of  the 
rights  of  the  administrators  as  between  themselves,  but  that  the  final 
determination  of  the  rights  and  equities  of  the  administrators  against 
each  other  was  expressly  reserved  from  adjudication  by  said  decree. 
(Converse  v.  Davis,  90  Texas,  466.)  The  recital  in  the  decree  that 
G.  W.  Woodson  was  entitled  to  recover  $829.80  out  of  the  balance  of 
the  estate  in  the  hands  of  the  administrators,  to  be  paid  by  said  ad- 
ministrators, when  taken  in  connection  with  other  portions  of  the  de- 
cree above  quoted  must  be  regarded  only  as  fixing  his  interest  in  the 
estate  as  against  the  other  heirs,  and  not  as  a  conclusive  adjudication 
of  his  right  to  recover  one-half  of  that  amount  against  his  coadminis- 
trator. 

The  second  assignment  of  error  assails  the  judgment  on  the  ground 
that  appellee  G.  W.  Woodson  was  not  entitled  to  recover  against  ap- 
pellant any  part  of  his  interest  as  an  heir  of  J.  J.  Woodson  in  the 
judgment  for  $3,076.30  rendered  against  the  administrators  in  favor  of 
said  estate  for  the  wrongful  sale  by  them  of  railroad  bonds  belonging 
to  the  estate  for  less  than  their  reasonable  value.  As  before  shown,  G. 
W.  Woodson  acted  with  the  appellant  in  the  sale  of  said  bonds,  and  to 
permit  him  as  an  heir  to  recover  from  appellant  any  part  of  the  loss 
occasioned  him  as  such  heir  by  said  wrongful  sale  would,  we  think,  be 
manifestly  inequitable.  If  G.  W.  Woodson  was  the  only  heir  of  said 
J.  J.  Woodson,  it  goes  without  saying  that  having,  as  joint  adminis- 
trator with  appellant,  actively  participated  in  the  sale  of  said  bonds 
and  knowing  the  price  at  which  they  were  sold,  he  would  be  estopped 
from  claiming  any  damages  against  appellant  because  of  the  inade- 
quacy of  such  price,  and  the  fact  that  other  heirs  in  a  suit  against  the 
administrators  obtained  a  judgment  fixing  their  liability  to  the  es- 
tate for  said  wrongful  sale,  can  give  appellee  Woodson  no  greater 
right  in  the  judgment  thus  obtained  than  he  would  otherwise  have 
against  his  coadministrator. 
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The  exact  question  has  not,  as  far  as  we  have  been  able  to  ascertain, 
been  decided  by  the  higher  courts  of  this  State,  but  the  proposition 
that  one  can  not  recover  damages  for  an  act  in  which  he  actively  par- 
ticipates, without  being  induced  so  to  do  by  fraud  or  misrepresentation, 
is  elementary.  The  question  was  directly  decided  in  the  case  of  Hiller 
V.  Ladd,  85  Fed.  Bep.,  703.  In  that  case  the  widow  of  a  testator 
sought  to  hold  her  coexecutor  liable  for  a  loss  resulting  to  her  by  a 
sale  of  property  of  the  estate  without  an  order  of  the  Probate  Court, 
and  the  court  held  that,  haying  acquiesced  in  the  sale,  she  could  not 
hold  her  coexecutor  liable  for  any  loss  resulting  to  her  interest  as 
legatee.  It  follows  from  these  conclusions  that  the  judgment  of  the 
court  below  in  favor  of  G.  W.  Woodson  against  appellant  should  be 
reversed. 

It  is  clear  from  the  record  that  at  least  a  portion  of  said  judgment 
was  for  the  loss  of  said  Woodson's  interest  in  the  estate  occasioned  by 
the  wrongful  sale  of  said  bonds,  bilt  it  is  not  clear  how  much  of  the 
amount  of  said  judgment  was  awarded  him  as  compensation  for  said 
loss,  and  therefore  we  can  not  render  the  proper  judgment  in  this 
court.  The  judgment  in  favor  of  the  plaintiffs  in  the  court  below 
against  appellant  and  appellee,  G.  W.  Woodson,  and  tlie  sureties  upon 
their  administrators'  bond,  is  not  complained  of  by  any  assignment, 
and  is  therefore  affirmed.  The  judgment  as  between  appellant  and  ap- 
pellee G.  W.  Woodson  is  reversed  and  remanded  for  a  settlement  of 
the  equities  between  them  in  accordance  with  the  views  before  ex- 
pressed as  applied  to  the  facts  that  may  be  developed  upon  another 
trial. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


C.  W.  Hahl  &  Company  v.  Southland  Immigration  Association. 

Decided  February  9,  1909. 

1. — ^Verdict — Special  Issues — Judgment — Presumption. 

When  a  Case  is  submitted  upon  special  issues,  such  facts  as  are  necessary 
to  support  the  judgment,  although  not  embraced  in  the  special  issues  submitted 
nor  the  verdict  rendered  thereon,  will  be  presumed  to  have  been  found  by  the 
trial  court,  if  warranted  by  the  evidence. 

8. — ^Pleading — ^Express  Contraot — Quantum  Meruit. 

In  an  action  for  a  share  of  profits  derived  from  a  sale  of  land  wherein 
plaintiffs  allege  an  express  contract  with  defendants  to  share  the  profits  but 
also  set  out  all  of  the  facts  attending  the  transaction,  and  prayed  in  the  al- 
ternative for  the  value  of  their  services  rendered  in  effecting  a  sale,  pleading 
and  evidence  considered,  and  held  that  plaintiffs  were  entitled  to  recover  on 
their  alternative  prayer  although  the  jury  found  that  an  express  contract  to 
share  the  profits  existed  between  the  parties. 

3.— Contraot — ^Breach — ^Liability. 

Plaintiffs  and  defendants  were  engaged  as  separate  firms  in  the  sale  of 
lands;  they  entered  into  an  agreement  to  mutually  assist  each  other  in  effect- 
ing sales  and  to  share  the  profits;  defendants  found  a  tentative  purchaser 
for  a  tract  of  land  for  which  plaintiffs  were  agents  and,  with  the  assistance 
of  plaintiffs,  effected  a  sale,  but  pending  the  negotiations  defendants  bought 
the  land  directly  from  the  owner,  intendmg  to  convey  the  land  themselves  to 
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the  purchaser  and  thus  defeat  plaintiffs'  claim  to  a  part  of  the  profits.  Held, 
the  fact  that  plaintiffs  tried  to  prevent  the  owner  from  conveying  the  land  to 
the  defendants  would  not  affect  their  right  to  compensation  from  the  defend- 
ants for  the  value  of  the  services  render^  in  effecting  a  sale  to  the  purchaser. 

4. — Qnantum  Hemit — ^Verdict  without  Evidenee. 

Where,  in  an  action  for  the  value  of  services  rendered,  all  the  details  of 
the  transaction  are  proved,  and  the  nature  of  the  transaction  and  of  the  services 
rendered  are  such  that  the  jury  could,  from  their  own  knowledge,  form  an 
intelligent  judgment  of  the  value  of  the  services,  the  fact  that  there  was  no 
evidence  introduced  as  to  the  value  of  the  services  would  not  be  sufficient  cause 
for  setting  aside  a  verdict  in  plaintiff's  favor. 

5. — Same — Sale  of  Land— Evidence. 

Under  an  assignment  that  a  verdict  was  excessive  in  awarding  compensa- 
tion for  services  rendered  in  effecting  a  sale  of  land,  evidence  considered,  and 
held  sufficient  to  support  the  verdict. 

6. — Evidence— Copy  of  Deed,  Competent  when. 

Upon  an  issue  as  to  the  number  of  acres  sold  and  the  prices  obtained,  cer- 
tified copies  of  the  deeds  are  competent  evidence  when  offered  in  connection 
with  the  testimony  of  the  grantor  that  the  sales  were  made  as  therein  recited. 

7.— Contract — Breach — ^Profits — Eraud — ^Expenses.  '  • 

In  an  action  by  one  party  to  a  contract  against  the  other  for  a  share  of 
the  profits  made  thereunder,  the  defrauding  party  cannot  deduct  from  the  gross 
profits  the  expenses  incurred  by  him  in  trying  to  defraud  the  other  party. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  6.  Kittrell. 

L.  B.  Moody,  for  appellants. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellees. 

BEESE,  Associate  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  of  Harris  County  by  E.  M.  Paulson,  B.  B,  Haugan  and 
William  Olander,  partners  doing  business  imder  the  name  of  the  South- 
land Immigration  Association,  against  C.  W.  Hahl  and  P.  A,  Connable, 
partners  composing  the  firm  of  C.  W.  Hahl  &  Co.  The  purpose  of  the 
suit  was  to  recover  commissions  or  a  division  of  profits  arising  out  of 
a  certain  real  estate  deal,  in  which  it  is  alleged  the  parties  were  jointly 
engaged  under  a  contract  for  division  of  such  profits,  or  for  the  rea- 
sonable value  of  the  services  of  plaintiffs  in  assisting  in  the  consum- 
mation of  such  deal.  The  case  was  tried  with  a  jury  upon  special  is- 
sues. Upon  return  of  the  special  verdict  the  court  rendered  judgment 
in  favor  of  plaintiffs  for  $17,500  as  the  reasonable  value  of  their  serv- 
ices in  the  matter.  From  this  judgment,  their  motion  for  a  new  trial 
having  been  overruled,  defendants  appeal. 

The  allegations  of  the  petition  are,  in  substance,  as  follows:  Some- 
time in  the  month  of  July,  1905,  plaintiffs  entered  into  a  contract 
with  the  defendants  with  regard  to  cooperation  in  their  mutual  busi- 
ness. Inasmuch  as  the  jury  found  that  the  contract  set  out  in  para- 
graph III  of  plaintiff's  petition  was  made  by  the  parties,  the  same  is 
here  set  out  in  full  as  there  stated. 
Vol.  LUX  Civil— .38. 
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"Plaintiflfs  aver  that  on  or  about  the  .  .  .  day  of  July,  1905, 
they  entered  into  a  contract  and  agreement  with  the  defendants,  C.  W. 
Hahl  &  Company,  by  the  terms  of  which  it  was  mutually  agreed  that 
they  would  conduct  their  respective  land  business  in  conjunction  with 
each  other,  that  is,  it  was  agreed  that  plaintiffs'  firm  should  list  for 
sale  on  commission  all  lands  they  could  in  West  and  Southwest  Texas, 
and  defendants'  firm  should  list  all  the  lands  they  could  for  sale  on 
commission  in  the  vicinity  of  Harris  County  and  in  adjoining  counties 
in  the  State  of  Texas,  and  each  should  give  to  the  other  from  time  to 
time  a  complete  list  and  account  of  all  lands  so  listed,  together  with 
the  location,  price,  and  on  what  terms  the  same  could  be  sold,  and  the 
name  of  the  owner  or  owners;  in  fact  it  was  agreed  that  all  the  infor- 
mation within  their  possession  concerning  such  lands  should  be  given 
to  the  other;  and  it  was  further  agreed  that  each  should  use  their  best 
endeavor  to  assist  the  other  in  making  sales  of  all  such  lands  so  listed, 
and  said  contract  and  agreement  further  provided  that  if  plaintiffs 
found  a  purchaser  for  any  portion  of  the  land  listed  by  defendants,  or 
if  the  defendants  should  find  a  purchaser  for  any  portion  of  such 
lands  listed -by  plaintiffs,  there  should  be  an  equal  division  made  of  all 
commissions  or  profits  arising  from  such  sale,  plaintiffs  to  take  one-half 
and  the  defendants  the  other.'' 

In  pursuance  of  this  agreement  plaintiffs,  through  William  Olander, 
listed  with  defendants  sundry  tracts  of  land,  among  them  a  tract  of 
10,900  acres  in  Bee  County,  known  as  the  Nutt  Banch,  which  plain- 
tiffs were  authorized  to  sell  at  $7.50  per  acre  net  to  the  owner,  plain- 
tiffs to  have  the  excess  as  commissions.  Shortly  after  the  Nutt  Banch 
had  been  listed  plaintiffs  reported-  the  same  to  defendants,  giving  them 
a  full  description  of  the  land,  prices,  terms,  etc. 

Shortly  afterwards  defendants  secured  a  purchaser  in  the  person  of 
one  W.  J.  Candlish,  who  was  brought  to  Beeville  by  Connable,  and 
Olander  (one  of  plaintiffs)  assisted  Connable  in  showing  the  land  and 
in  making  sale  to  Candlish,  relying  upon  the  agreement  aforesaid  as 
to  division  of  profits. 

The  defendants  took  advantage  of  this  information  and  assistHnee 
of  Olander,  and  on  or  about  August  10,  1905,  contracted  to  sell  the 
land  to  Candlish  as  their  own,  and  about  March  10,  1906,  Candlish 
took  possession.  The  exact  terms  of  this  contract  of  sale  with  Cand- 
lish plaintiffs  aver  they  are  unable  to  give,  but  they  aver  that  a  sale 
of  all  the  land  was  made  to  Candlish  on  a  basis  of  $12.50  per  acre, 
and  that  about  $25,000  of  this  had  been  paid  in  cash.  It  is  further 
alleged  that  after  defendants  had  sold  the  land  to  Candlish  they  set 
about  to  cheat,  swindle  and  defraud  plaintiffs  of  their  interest  in  the 
profits  arising  from  said  sale,  and,  to  accomplish  this  purpose,  took  a 
contract  of  sale  of  the  land  from  B.  E.  Nutt,  the  owner,  to  themselves, 
and  afterwards,  on  December  20,  1905,  got  a  deed  from  Nutt  to  them- 
selves at  $7.50  per  acre,  having,  however,  previously  contracted  to  sell 
the  land  to  Candlish  at  $12.50  per  acre,  and  delivered  possession  to 
him.  Afterwards,  about  April,  1906,  Candlish  released  3,942  acres  of 
the  land  to  defendants  and  retained  6,958  acres.  Defendants  have 
never  actually  executed  a  deed  to  Candlish  for  any  of  said  land,  ex- 
cept as  to  two  tracts  of  120  and  128  acres  respectively,  but  have  en- 
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tered  into  a  contract  of  sale  with  him,  and  he  is  now  in  possession, 
having  paid  about  $25,000  of  the  purchase  price  and  placed  on  the 
land  improvements  of  about  the  value  of  $25,000,  and  the  land  is  now 
well  worth  $25  per  acre. 

It  is  further  alleged,  upon  information  and  belief,  that  of  the  3,942 
acres  released  to  defendants  by  Candlish  defendants  have  sold  to  Wil- 
liam Winter  585  acres  at  $12.50  per  acre,  to  J.  R.  Quein  693  acres  at 
$14.50  per  acre,  to  0.  L.  Beeson  199  acres  at  $14  per  acre,  to  Oliver 
Newcomer  160  acres  at  $15  per  acre,  and  to  C.  H.  Burroughs  135 
acres  at  $15  per  acre,  and  that  the  remainder,  which  is  still  held  by 
defendants  in  their  own  name,  is  worth  $15  per  acre. 

Defendants  concealed  from  plaintiffs  the  sale  of  the  lands  to  Cand- 
lish and  assured  them  that  it  had  fallen  through,  and  they  did  not 
learn  of  the  sale  until  the  spring  of  1906.  With  much  plenitude  of 
detail  the  charge  of  fraud  on  the  part  of  defendants  in  buying  the 
property  from  Nutt  and  themselves  making  a  sale  to  Candlish,  is  re- 
iterated, together  with  the  concealment  of  these  facts  from  plaintiffs, 
in  violation  of  the  terms  of  the  agreement  aforesaid. 

Plaintiffs  pray  that  they  be  allowed  to  take  one-half  of  the  lands, 
paying  defendants  therefor  at  $7.50  per  acre,  or  that  they  have  judg- 
ment for  $27,250,  being  one-half  of  the  profits  made  by  defendants  on 
the  sale  to  Candlish,  and  in  the  alternative  they  pray  for  judgment  for 
the  reasonable  value  of  their  services  in  the  matter,  which  is  averred 
to  be  the  sum  of  $27,250. 

By  way  of  answer  defendants  interposed  a  general  demurrer  and 
general  denial,  and  deny  specially  the  existence  of  any  partnership  or 
agreement  between  themselves  and  plaintiffs.  With  regard  to  the 
purchase  of  the  Nutt  Banch  and  sale  thereof  to  Candlish,  it  is  alleged 
that  they  had  information  regarding  this  and  other  property  from  the 
tax  assessor  and  went  to  Beeville  for  the  purpose  of  looking  up  such 
property.  Meeting  Olander  at  Beeville,  he  informed  Connable  that  he 
would  soon  have  a  contract  with  the  owner  of  the  Nutt  land  for  the 
exclusive  sale  thereof.  Belying  upon  this,  Connable  went  with-  Olander 
to  inspect  the  property,  and  on  their  return  Olander  informed  him 
that  he  had  an  option  of  the  property,  and  defendants  could  buy  it 
from  him.  Shortly  thereafter  Connable  took  Candlish  to  see  the  prop- 
erty, in  company  with  Olander,  believing  that  what  Olander  had  said 
as  to  having  an  option  on  the  property  was  true,  and  thereafter  rely- 
ing upon  this,  and  that  Olander  would  sell  the  land  to  them,  defend- 
ants entered  into  a  contract  of  sale  with  Candlish  on  August  10,  1905, 
but  as  Candlish  would  not  pay  as  much  cash  as  Nutt  required,  defend- 
ants entered  into  negotiations  with  one  Bagley  to  buy  from  Nutt  and 
sell  to  Candlish.  Defendants  thereupon,  on  August  10,  1905,  wrote 
to  Olander  desiring  to  know  what  would  be  satisfactory  to  him  as  his 
profit  in  the  transaction,  to  which  they  received  no  reply.  Defendants 
wrote  other  letters  and  telegraphed  to  Olander,  to  which  no  reply  was 
received,  and  thereupon,  becoming  suspicious,  Connable  went  to  Bee- 
ville for  the  purpose  of  learning  from  the  owner  whether  Olander  had 
an  option  on  the  land,  when  he  found  that  he  had  no  option  and  no 
authority  to  sell  the  land.  Thereupon  Connable  undertook  to  negotiate 
with  Nutt  directly  for  the  land,  and  told  Olander  that  he  would  have 
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nothing  further  to  do  with  him  in  the  matter,  telling  Olander  that  as 
the  cash  payment  required  by  Nutt  was  more  than  Candlish  would 
pay,  defendants  would  probably  buy  the  land  themselves,  to  which 
Olander  objected.  Defendants  had  nothing  further  to  do  with  Olan- 
der, and  the  negotiations  with  Bagley  having  failed,  they  were,  in 
order  to  comply  with  their  contract  with  Candlish,  obliged  to  buy.  tlie 
property  themselves.  Thereafter,  on  April  16,  1905,  by  mutual  agree- 
ment between  themselves  and  Candlish  they  took  back  all  of  the  land 
except  7,000  acres.  Subsequently  Candlish  defaulted  in  the  payments 
required  of  liim,  and  the  contract  became  by  its  terms,  and  is  now,  for- 
feited. The  representations  of  Olander  that  he  had  an  option  on  the 
land,  exclusive  control  of  the  same,  were  false  and  made  for  the  pur- 
pose of  deceiving  defendants,  and  that  at  no  time  up  to  the  filing  of 
the  suit  in  the  case  (which  was  May  2,  1907)  had  plaintiffs  set  up 
any  claim  against  defendants. 

The  pleadings,  especially  those  of  plaintiffs,  are  exceedingly  volu- 
minous. We  have  endeavored  to  give  the  substance  of  both  petition 
and  answer.     The  denial  of  partnership  in  the  answer  was. sworn  to. 

Upon  the  trial  plaintiffs  requested  the  court  to  submit  the  cause  to 
the  jury  upon  special  issues,  whereupon  the  court  required  the  jury 
to  make  answer  to  the  following  questions: 

**1.  Was  there,  or  was  there  not,  such  an  agreement  made  between 
plaintiffs  and  defendants  in  July,  1905,  as  to  cooperation  and  division 
of  profits  or  commissions,  as  plaintiff  alleges  in  the  third  paragraph 
of  his  petition? 

"You  will  answer  this  issue  as  follows:  We  find,  in  answer  to  issue 
No.  1,  that  there  was,  or  we  find  there  was  not,  such  an  agreement  as 
stated  in  this  paragraph  (according  as  you  find  from  all  the  evidence 
under  the  instructions  heretofore  given). 

"2.  Did,  or  did  not,  Olander  aid  and  assist  in  making  the  sale  or 
contract  of  sale  to  Candlish  at  the  request  or  with  the  knowledge  and 
acquiescence  of  defendants? 

"You  will  answer  this  issue  as  follows:  We  find,  in  answer  to  issue 
No.  2,  that  Olander  did,  or  that  he  did  not  (according  as  you  find 
from  all  the  evidence). 

"3.  If  you  find  that  Olander  did  assist  in  making  the  sale  or  con- 
tract of  sale  to  Candlish  at  the  request  or  with  the  knowledge  and  ac- 
quiescence of  defendants,  you  will  say,  in  answer  to  this  issue  No.  3, 
what,  if  anything,  is  the  reasonable  value  of  dander's  services  in  that 
matter. 

"4.  Did  defendants  make  out  of  the  sale,  or  contract  of  sale,  to 
Candlish,  any  profits? 

"If  you  find  that  there  were  profits  you  will  say  so,  and  say  how 
much,  in  answer  to  this  issue;  if  you  find  there  was  no  profits  made 
you  will  so  say  in  answer  to  this  issue. 

"5.  Did,  or  not,  Hahl  &^Co.,  defendants,  believe  when  they  made 
the  sale  to  or  contract  of  sale  with  Candlish,  that  Olander  had  a  writ- 
ten option  or  contract  with  Nutt  to  sell  the  place? 

'TTou  will  answer  this  issue  thus:  We  find  that  Hahl  &  Co.  did  be- 
lieve, or  did  not  believe  (according  as  you  find  from  all  the  evidence). 
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when  they  made  the  sale  to  or  contract  of  sale  with  Candlish^  that 
Olander  had  a  written  option  or  contract  with  Nutt  to  sell  the  place. 

"6.  Did  defendants,  Hahl  &  Co.,  buy  the  property  from  Nutt  in  or- 
der to  be  able  to  deliver  to  Candlish  because  they  found  that  Olander 
had  no  written  contract  with  Nutt,  or  did  they  buy  it  from  Nutt  in 
order  to  defraud  plaintiff  out  of  what  he  claimed  as  profits  or  pay  for 
their  services? 

"In  answer  to  this  issue  No.  6,  you  will  answer  according  as  you 
may  find  from  all  the  evidence  whether  Hahl  &  Co.  bought  in  order  to 
be  able  to  deliver  to  Candlish,  or  whether  they  bought  to  defraud 
plaintiffs  out  of  -their  claims  for  commissions  or  profits. 

"7.  Did,  or  not,  Olander  endeavor  to  hinder  or  to  prevent  defendants 
from  procuring  the  property  known  as  the  Nutt  Ranch,  or  do  anything 
to  liinder  or  prevent  the  sale  of  said  ranch  by  defendants  to  Candlish 
or  any  other  party? 

"In  answer  to  issue  No.  7,  you  will  answer  as  follows :  We  find  that 
Olander  did,  or  that  he  did  not  (according  as  you  will  find  from  all 
the  evidence).^* 

The  jury  answered  as  follows: 

"We,  the  jury,  find  in  answer  to  issue  No.  1  that  there  was  such  an 
agreement  as  stated  in  paragraph  three  of  plaintiffs'  petition. 

"2.  We  find  in  answer  to  issue  No.  2  that  Olander  did  aid  and  as- 
sist in  making  the  contract  of  sale  to  Candlish  at  the  request  or  with 
the  knowledge  and  acquiescence  of  defendants. 

"3.  We  find  in  answer  to  issue  No.  3  that  Olander  did  assist  in  mak- 
ing the  sale  or  contract  of  sale  to  Candlish  at  the  request  or  with  the 
knowledge  and  acquiescence  of  defendants,  and  that  the  reasonable 
value  of  dander's  services  in  the  matter  is  $17,500. 

"4.  We  find  in  answer  to  issue  No.  4  that  defendants  made  out  of 
the  sale  or*  contract  of  sale  gross  profits  aggregating  $54,500. 

"5.  We  find  in  answer  to  issue  No.  5  that  Hahl  &  Co.  did  not  be- 
lieve, when  they  made  the  sale  to  or  contract  of  sale  with  Candlish, 
that  Olander  had  a  written  option  or  contract  with  Nutt. 

"6.  We  find  in  answer  to  issue  No.  6  that  defendants,  Hahl  &  Co., 
bought  the  propery  from  Nutt  in  order  to  defraud  plaintiff  out  of 
what  he  claimed  as  profits  or  pay  for  their  services. 

"7.  (a)  We  find  in  answer  to  issue  No.  7,  that  Olander  did  endeavor 
to  hinder  or  prevent  defendants  from  procuring  the  property  known  as 
the  Nutt  Ranch,  and  (b)  that  Olander  did  not  endeavor  to  hinder  or 
prevent  the  sale  of  said  ranch  by  defendants  to  Candlish  or  any  other 
party.'* 

By  way  of  preliminary  to  our  findings  of  fact,  the  proposition  is 
laid  down  that  such  facts  as  are  necessary  to  support  the  judgment 
and  are  not  embraced  in  the  special  issues  submitted  and  the  verdict 
thereon,  must  be  presumed  to  have  been  found  by  the  court,  if  there 
be  suflBcient  evidence  in  the  record  to  sustain  such  findings.  (Article 
1331,  Sayles'  Civil  Statutes;  Moore  v.  Pierson,  100  Texas,  113.) 

We  adopt  the  findings  of  the  jury  as  supported  and  authorized  by 
the  evidence. 

The  first  assignment  of  error  assails  the  judgment  of  the  court  for 
$17,500    as   the   reasonable   value    of   appellees'    services,    on    several 
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grounds,  which  are  set  out  in  the  several  propositions  stated  under  the 
assignment. 

The  first  proposition  is  that  plaintiffs,  having  sued  upon  a  special 
contract,  and  the  jury  having  found  in  favor  of  the  existence  of  the 
contract,  they  could  not  be  entitled,  in  any  event,  to  a  judgment' upon 
quantum  meruit. 

The  principle  of  law  that  in  a  suit  upon  express  contract  no  recovery 
can  be  had  upon  an  implied  contract  or  upon  quantum  meruit  is  well 
settled,  and  does  not  require  citation  of  authority  in  its  support.  We 
do  not  think  it  is  applicable  in  the  present  case.  The  petition,  it  is 
true,  sets  up  an  express  contract,  alleged  the  performance  by  appellees, 
through  Olander,  of  services  in  the  matter  of  the  sale  to  Candlish,  and 
prayed  for  judgment  under  the  contract  for  one-half  of  the  profits 
ma^e  by  appellants.  The  jury  found  that  the  contract  as  alleged  was 
entered  into,  and  that  the  gross  profits  made  by  appellants  was  $54,- 
500.  All  of  the  facts,  however,  were  set  out  in  the  petition,  and  there 
was  a  prayer,  in  the  alternative,  for  the  value  of  appellees'  services, 
alleged  to  be  $27,250,  or  a  sum  equal  to  one-half  of  the  profits.  It  is 
not  found  by  the  jury  that  the  transaction  was  one  embraced  in  the 
tenps  of  the  contract,  nor  is  such  finding  necessary  to  support  the  judg- 
ment. On  the  contrary,  the  judgment  is  inconsistent  with  such  find- 
ing. The  contract  provided  for  cooperation  between  appellants  and 
appellees  in  the  business  of  selling  lands  for  other  parties.  It  con- 
templated that  if  appellants  sold  any  land  of  which  they  were  agents 
to  a  customer  procured  by  appellees,  or  vice  versa,  whatever  profits 
should  be  made  should  be  equally  divided,  and  that  in  making  such 
sales  they  should  cooperate  and  mutually  assist  each  other.  That  is 
the  substance  and  effect  of  the  contract.  In  what  Olander  did  he 
thought  he  was  assisting  appellants  in  making  a  sale  to  Candlish  of 
the  land  of  Nutt,  but  in  fact  that  is  not  what  he  was  doing.  He  was 
assisting  appellants  to  sell  their  own  land  to  Candlish,  appellants 
availing  themselves  of  his  services  in  this,  and  in  the  matter  of  them- 
selves procuring  title  from  Nutt,  to  carry  out  the  scheme  whereby  they 
made  a  most  profitable  bargain,  and  whether  the  sale  to  Candlish  was 
a  completed  sale  or  not,  and  whether  he  paid  for  the  land  or  not  in 
accordance  with  the  terms  of  his  contract,  nevertheless  the  undisputed 
evidence  shows  that  for  $7.50  per  acre  appellants  procured  title  to  the 
land  worth  from  $15  to  $20  per  acre.  But  this  was  not  the  kind  of 
business  embraced  in  the  contract.  Moreover,  we  do  not  think  the 
evidence  shows  such  a  sale  to  Candlish  as  would,  under  the  contract, 
have  entitled  appellees  to  one-half  of  the  profits  arising  therefrom  un- 
der the  contract.  The  jury  does  not  so  find,  nor  is  such  finding  nec- 
essary to  support  the  verdict.  Under  the  pleadings  and  proof  we  think 
appellees  were  not  confined  to  a  recovery  under  the  terms  of  the  ex- 
press contract,  nor  debarred  from  recovery  of  the  value  of  their  ser- 
vices on  a  quantum  meruit,  according  to  their  prayer.  Appellants  ac- 
cepted appellees'  services  and  have  reaped  the  fruits  thereof.  They  can 
not  be  heard  to  deny  them  the  profits  earned  under  the  contract  with- 
out paying  them  the  value  of  their  services. 

The  second  proposition  under  this  assignment  is  that  appellees  are 
not  entitled  to  recover  on  a  quantum  meruit,  because  the  undisputed 
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evidence  shows,  and  the  jury  found,  that  appellees,  after  the  rendition 
of  the  services  alluded  to  and  before  any  contract  had  been  secured 
from  the  owner  of  the  land,  endeavored  to  prevent  appellants  from 
procuring  the  land,  and  thus  undertook  to  nullify  any  benefit  derived 
by  appellants  from  their  services. 

The  jury,  in  answer  to  the  seventh  special  issue,  found  that  **01an- 
der  did  endeavor  to  hinder  or  prevent  defendants  from  procuring  the 
property  known  as  the  Nutt  Eanch,  and  that  Olander  did  not  endeavor 
to  hinder  or  prevent  the  sale  of  said  ranch  by  defendants  to  Cand- 
lish.^^  The  only  evidence  upon  which  the  first  part  of  this  answer  could 
be  predicated  is  that  Olander  procured  Nutt  to  send  the  telegram  to 
Burton  in  Chicago  to  the  eflEect  that  he  had  not  sold  the  land  to  Hahl 
&  Co.,  and  that  Hahl  &  Co.  had  no  authority  to  represent  him  in  such 
sale.  Olander^s  testimony  probably  furnished  the  basis  for  this  finding, 
and  his  action  is  explained  by  the  fact,  as  stated  by  him,  that  this  was 
done  after  he  had  discovered  that  appellants  were  trying  to  procure 
the  title  from  Nutt,  and  themselves  sell  to  Candlish  to  defraud  appel- 
lees of  their  share  of  the  profits.  Olander  had  placed  the  property 
with  appellants  to  sell  under  the  agreement  between  appellees  and  ap- 
pellants— had  assisted  them  in  making  the  contract  of  sale  with  Cand- 
lish under  the  expectation  that  they  were  to  share  the  profits.  Appel- 
lants had  availed  themselves  of  their  services  in  first  bringing  the 
property  to  their  notice  and  afterwards  in  making  the  sale  to  Cand- 
lish. They  had  studiously  concealed  their  action  from  Olander ;  in  fact 
had,  after  said  contract  with  Candlish  had  been  entered  into,  written 
him  in  substance  telling  him  that  no  such  contract  had  been  made. 
These  facts  and  others  are  the  basis  of  the  jury's  finding  that  appel- 
lants* purpose  was  to  defraud  appellees.  In  this  state  of  the  case  ap- 
pellees did  not  forfeit  their  right  to  compensation  for  the  value  of 
their  services  to  appellants  in  enabling  them  to  make  this  profitable 
bargain,  by  trying  to  block  the  game  of  appellants  in  trying  to  get  the 
title  in  their  own  name,  which  the  jury  finds  was  done  to  defraud  ap- 
pellees. That  the  services  of  Olander  did  enable  appellants  to  get  the 
land  from  Nutt  as  well  as  to  sell  it  to  Candlish  is' a  fact  necessary  to 
sustain  the  judgment  and  must  be  found,  the  evidence  suflBciehtly  au- 
thorizing such  finding. 

The  third  proposition  advanced  by  appellants  under  the  first  as-, 
signment  is  that  plaintiflfs  are  not  entitled  to  recover  upon  a  qiuintum 
meruit,  because  there  is  no  evidence  tha«t  any  services  were  rendered 
at  the  request  of  defendants,  and  there  is  no  evidence  of  an  implied  un- 
dertaking to  pay  therefor.  We  think  that  the  finding  of  the  jury  in 
reply  to  the  second  question  is  a  sufiicient  answer  to  this  proposition. 
We  think  the  first  assignment  of  error  should  be  overruled. 

The  second  assignment  of  error  and  the  propositions  thereunder 
complain  of  the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial  on  the  grounds  (1)  that  there  was  no  evidence  as  to  the  reason- 
able value  of  dander's  services,  and  (2)  that  the  amount  found  by  the 
jury  is  excessive. 

In  support  of  the  first  proposition,  as  to  lack  of  evidence,  appellants 
cite  McCormick  v.  Bush  (47  Texas,  195)  from  the  Supreme  Court  of 
this  State,  and  Sayers  v.  Crane,  Kansas  City  Court  of  Appeals   (81 
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S.  W.,  475),  and  Bradner  v.  Bockdale  Powder  Co.,  St.  Louis  Court  of 
Appeals  (91  S.  W.,  1000).  The  case  of  Bush  v.  MeCormick  is  not  in 
point.  In  that  case  it  was  held  that  the  contract  provided  the  only 
basis  of  compensation,  and  that  there  was  no  evidence  from  which  the 
jury  could  find  the  amount  to  which  plaintiff  was  entitled.  The  jury 
gave  him  what  he  testified  was  the  reasonable  value  of  his  services,  but 
the  Supreme  Court  held  he  was  only  entitled  to  recover  the  compensa- 
tion provided  under  the  contract;  that  is,  the  proportional  value  with 
that  which  he  should  receive  for  the  entire  service  he  had  agreed  to 
render,  and  not,  on  a  quantum  meruit,  the  value  of  his  services,  and 
that  there  was  no  evidence  upon  which  a  recovery  on  this  basis  could 
be  had. 

The  other  two  cases  are  more  nearly  in  point  and  strongly  tend  to 
support  appellants'  contention  that  the  jury  could  not,  from  the  na- 
ture of  the  services  performed  without  other  evidence  of  their  value, 
find  what  was  the  reasonable  value  of  such  services.  The  holding, 
however,  seems  to  us  to  be  in  conflict  with  Hull  v.  St.  Louis,  by  the 
Supreme  Court  of  that  State  (42  L.  B.  A.,  753).  It  is  not  to  be  de- 
nied that  the  question  is  one  of  much  difficulty.  We  are  constrained 
to  hold,  however,  that  appellants'  contention  should  not  be  sustained. 
The  jury  were  in  full  possession  of  all  of  the  details  of  the  entire 
transaction  of  the  services  performed  by  Olander  and  the  result  to 
appellants  therefrom.  We  do  not  think  that  the  nature  of  the  trans- 
action and  of  the  services  was  such  that  the  jury  could  not  from  their 
own  knowledge  form  an  intelligent  judgment  of  the  value  of  the  serv- 
ices. It  seems  to  be  the  well-settled  rule  that  if  witnesses  claiming  to 
have  special  knowledge  had  testified  as  to  the  value  of  the  services,  and 
such  testimony  had  been  uncontradicted,  the  jury  might  have  disre- 
garded such  evidence  and  found  contrary  thereto,  and  that  such  finding 
would  be  sustained.  (Gainesville,  H.  &  W.  By.  Co.  v.  Lacy,  86  Texas, 
244;  Sabine  &  E.  T.  By.  Co.  v.  Hadnot,  67  Texas,  506;  Kennedy  v. 
Upshaw,  66  Texas,  454;  Head  v.  Hargrave,  105  U.  S.,  45;  The  Con- 
queror, 166  U.  S.,  110;  Ewing  v.  Goode,  78  Fed.,  442;  Baker  v.  Bich- 
mond  C.  M.  Works,  105  Ga.,  225  (31  S.  E.  B.,  426)  •  Hull  v.  St. 
Louis,  42  L.  B.  A.,  753,  and  cases  collected  in  note;  Boberts  v.  New- 
York.  El.  B.  B.  Co.,  13  L.  B.  A.,  499).  This  can  only  mean  that- the 
jury  may,  in  such  case,  find  the  value  upon  their  own  judgment,  pro- 
vided there  be  enough  in  the  evidence  as  to  the  character  of  the  serv- 
ices to  enable  tliera  to  judge.  This  does  not  necessarily  mean  that  such 
testimony  is  not  admissible,  but  that  it  is  not  always  essential.  In  the 
present  case,  appellants  offered  no  testimony  as  to  the  reasonable  value 
of  Olander^s  services,  and  can  not  complain  that  the  jury  were  left  to 
make  their  own  estimate  from  the  facts  before  them.  (Bourke  v. 
Whiting,  19  Colo.,  1.)  We  do  not  think  that  there  is  anything  in  the 
nature  of  the  services  that  would  render  their  value  a  matter  solely 
of  expert  knowledge.  An  examination  of  the  authorities  cited  shows 
that  many  of  them  refer  to  services  of  professional  men  and  those  en- 
gaged in  lines  of  business  quite  as  much  out  of  the  line  of  the  ordi- 
nary knowledge  of  jurors  as  in  the  present  case. 

The  second  proposition  under  this  assignment  presents  the   point 
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that  the  amount  awarded  by  the  verdict  as  the  reasonable  value  of 
dander's  services  is  excessive.  Many  elements  entered  into  the  value 
of  the  services.  It  can  not  properly  be  said,  as  stated  in  appellants' 
brief,  that  Olander  devoted  only  one  day  to  this  matter.  So  far  as  the 
mere  element  of  time  is  to  be  considered,  the  evidence  sliows  that  a 
great  deal  more  than  one  day  was  so  employed.  The  evidence  also 
discloses  that  the  element  of  time  can  not  be  considered,  as  appears 
from  the  great  profit  made  by  appellants,  largely  disproportionate  to 
the  time  devoted  by  them  to  the  "transaction.  The  jury  found  that  the 
profits  were  $54,600.  If  the  land  is  as  valuable  as  is  shown  by  the 
uncontradicted  evidence,  appellants'  profits  are  very  largely  in  excess 
of  that  amount.  Through  Olander's  efforts,  or  by  his  assistance,  ap- 
pellants secured  the  sale  of  this  land  at  a  commission,  if  the  sale  had 
been  procured  by  them  as  agents  of  Nutt,  of  all  they  could  sell  it  for 
in  excess  of  $7.50  per  acre.  If  they  had  done  so,  under  the  contract, 
appellees  would  have  been  entitled  to  one-half  of  such  profits.  This 
shows,  to  some  extent,  the  value  that  was  put  by  appellants  upon  such 
services.  All  of  these  things  were  properly  taken  into  consideration 
by  the  jury  in  arriving  at  a  conclusion  of  the  value  of  the  services.  We 
can  not  say  that  the  amount  found  by  them,  while  quite  liberal,  is  so 
large  as  to  indicate  that  it  was  not  the  result  of  a  fair  consideration  of 
the  evidence  proper  to  be  considered  in  arriving  at  this  result.  The 
second  assignment  of  error  can  not  be  sustained. 

.There  is  no  merit  in  the  third  assignment.  We  do  not  think  the 
findings  of  the  jury  in  answer  to  special  issue  No.  7  are  contradic- 
tory. Olander  may,  quite  consistently,  have  endeavored  to  prevent  ap- 
pellants from  actjuiring  the  property  in  their  own  name  and  thus  op- 
erating outside  of  the  contract  with  appellees  and,  as  found  by  the 
jury,  defrauding  them,  and  still  not  have  endeavored  to  prevent  the 
sale  to  Candlish  direct  as  agents  of  Xutt. 

We  can  not  agree  with  appellants  that  the  finding  of  the  jury  that 
Olander  did  not  endeavor  to  permit  a  sale  to  Candlish  is  against  the 
great  weight  and  preponderance  of  the  evidence  to  such  an  extent  as 
would  authorize  this  court  to  set  aside  the  finding,  the  trial  court  hav- 
ing refused  to  do  so.  What  has  been  said  on  this  point  renders  any 
further  discussion  of  the  fourth'  assignment  of  error,  presenting  the 
question,  unnecessary.    The  assignment  must  be  overruled. 

By  their  fifth  assignment  of  error  appellants  complain  that  the  find- 
ing of  the  jury  that  appellants  bought  the  property  from  Nutt  in  order 
to  defraud  appellees  out  of  what  they  claimed  as  profits,  is  without 
evidence  to  support  it  and  against  the  uncontradicted  evidence.  This 
was  the  issue  upon  which  the  case  largely  turned,  and  to  which  most 
of  the  evidence  in  the  record  is  devoted.  .  If  we  take  it  as  true,  as  found 
by  the  jury,  that  there  was  a  contract  as  set  out  in  paragraph  three  of 
the  petition  between  appellants  and  appellees,  there  is  enough  in  the 
uncontradicted  evidence  to  authorize  the  finding  that  appellants  did 
not  act  in  good  faith  with  Olander.  Good  faith  required  that  he  be 
advised  of  the  contract  of  sale  to  Candlish.  On  the  contrary,  it  was 
actively  concealed  from  him.  He  was  kept  in  ignorance  of  any  inten- 
tion to  buy  from  Nutt.     In  fact,  appellants  proceeded  upon  the  the- 
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ory,  negatived  by  the  finding  of  the  jury,  that  appellees  had  no  rights 
in  the  matter  at  all  and  were  entitled  to  nothing  for  their  services  ex- 
cept what  they  might  choose  to  allow  them.  Witltout  discussing  the 
evidence  further,  we  conclude  that  it  was  entirely  sufficient  to  author- 
ize the  finding  referred  to. 

The  sixth  assignment  of  error  is  without  merit.  Hahl  testified  that 
the  certified  copies  of  the  deeds  to  parties  for  parts  of  the  4,000  acres 
properly  showed  the  number  of  acres  and  the  price  of  each  sale.  It 
appears  that  the  certified  copies  were  handed  to  him  for  this  purpose, 
and  in  this  connection  they  were  introduced.  The  fact  that  the  docu- 
ments were  certified  copies  of  deed  was  of  no  significance.  The  docu- 
ments were  introduced  to  show  the  prices  and  number  of  acres  sold. 
Hahl  admitted  the  sale  and  the  execution  of  the  deeds,  and  that  the 
price  and  number  of  acres  were  as  shown  by  the  certified  copies  of  the 
deeds.  If  he  had  stated  that  these  were  shown  by  any  other  papers 
then  shown  to  him,  it  would  have  been  proper  to  introduce  the  papers 
in  evidence  in  connection  with  his  testimony. 

Under  the  view  we  take  of  the  case  the  remaining  assignments  of 
error  present  no  grounds  for  reversing  the  judgment,  if  error  was  in 
fact  committed  as  contended  by  appellants.  We  agree  that  there  is  a 
difference  between  the  meaning  of  the  term  profits,  as  stated  in  special 
issue  No.  4,  and  of  gross  profits,  as  found  by  the  jury,  but  in  the  ab- 
sence of  any  evidence  of  expenses,  gross  profits  are  profits  or  net 
profits.  There  was  no  evidence  from  which  the  jury  could  have  deter- 
mined how  much  was  to  be  deducted  from  gross  profits  to  find  the 
profits  or  net  profits — no  evidence  of  any  expenses  at  all  to  be  de- 
ducted. .  So  in  this  case  there  would  be  no  difference  between  profits 
and  gross  profits.  Evidence  was,  indeed,  offered  by  appellants  of  the 
amount  of  bonus  paid  by  them  to  procure  the  $10,000  cash  to  pay 
Nutt,  but  this  was  excluded  by  the  court,  and  we  think  properly,  un- 
der the  finding  of  the  jury  that  the  purchase  from  Nutt  was  for  the 
purpose  of  defrauding  appellees.  They  certainly  could  not  be  charged 
with  an  expense  incurred  for  this  purpose. 

Whether  the  evidence  was  suflScient  to  show  that  appellants  made 
profits  of  $54,500  out  of  the  transaction,  or  whether  this  finding  is 
against  the  great  weight  and  preponderance  of  the  evidence,  is  imma- 
terial. The  judgment  did  not  give  appellees  what  they  claimed  as 
one-half  of  these  profits  under  the  contract.  We  think,  however,  that 
the  evidence  abundantly  shows  that  appellants^  profits  in  the  transac- 
tion were  at  least  that  much.  They  got  the  11,000  acres  of  land  at 
$7.50  per  acre.  It  is  worth  at  least  $15  per  acre.  Candlish  has  paid 
them  about  $10,000  and  has  placed  improvements  on  the  land  which 
cost  him  about  $30,000.  They  have  sold  about  2,000  acres  at  an  aver- 
age price  of  about  $14  per  acre.  Whether  Candlish  ever  complies  with 
his  contract  or  not,  appellants^  profits  are  at  least  the  amount  found. 

This  disposes  of  all  the  assignments  of  error. 

What  we  have  said  in  disposing  of  the  first  assignment  of  error  and 
the  propositions  thereunder  also  disposes  of  the  appellees'  cross-assign- 
ment, which  is  overruled.  Clearly,  if  appellees  are  entitled  to  recover 
upon  quantum  meruit  the  reasonable  value  of  tlieir  services,  they  are 
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not  entitled  to  recover  one-half  of  the  profits  under  the  express  con- 
tract. We  find  no  error  requiring  a  reversal  and  the  judgment  is  af- 
firmed. 

Affirmed. 
Writ  of  error  refused. 


B.  G.  James  v.  San  Antonio  &  Aransas  Pass  Bailv^ay  Company. 

Decided  February  10,  1900. 

1. — ^False  Imprisonment — ^Arrest  withont  Warrant — ^Breach  of  Peace. 

A  peace  officer,  or  any  person,  may,  without  warrant  arrest  one  guilty  of 
a  breach  of  peace  in  his  presence.     (Code  Crim.  Proc.,  art.  247.) 

8. — Same. 

A  station  agent  in  whose  presence  a  breach  of  the.  peace  was  committed 
in  the  waiting  room  of  a  passenger  station,  having  the  right  to  arrest  without 
warrant,  had  the  rieht  to  cause  the  offender  to  be  so  arrested  by  a  policeman 
coming  in  a  few  minutes  later,  though  the  offense  ^l^as  not  committed  in  the 
presence  of  the  officer. 

8. — Eridence— Opinion — ^Public  Disturbance. 

On  the  issue  as  to  whether  plaintiff  had  been  lawfully  arrested  for  a  breach 
of  the  peace  by  cursing  in  the  passenger  waiting  room  of  a  railway  station, 
it  was  competent  for  a  witness  to  testify  that  ladies  present  shrunk  back  and 
appeared  to  hear  the  language,  and  that  it  "was  loud  enough  for  them  to  hear. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

B.  A.  Ward,  for  appellant. — An  arrest  for  breach  of  the  peace  is 
justified  only  when  warrant  is  issued  or  when  such  breach  of  the  peace 
occurs,  or  is  committed  in  the  presence  or  view  of  the  officer  making 
the  arrest.  Pratt  v.  Brown,  80  Texas,  608;  Parham  v.  ShocWer,  73 
S.  W.  Eep.,  839;  Brown  v.  Wallis,  100  Texas,  546,  101  S.  W.,  1068; 
King  V.  Brown,  100  Texas,  109;  Horr  &  Bemis  on  Power  to  Enact, 
Etc.,  Municipal  Police  Ordinances,  sec.  180. 

Whether  language  used  and  the  manner  of  its  use  is  calculated  to 
disturb  the  inhabitants  of  a  public  place  or  not,  is  a  question  for  the 
jury  to  determine,  and  it  was  error  for  the  court  to  permit  the  witness 
to  give  his  opinion  and  conclusion.  White's  Penal  Code,  art.  334; 
Killer  v.  State,  25  Texas  App.,  225;  McCandless  v.  State,  21  Texas 
App.,  411;  Wallace  v.  State,  33  Texas  Crim.  Hep.,  178;  Lumbkins  v. 
State,  12  Texas  App.,  341. 

D.  C.  Bolinger  and  W.  8.  Baker,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellant  against 
the  Railway  Company  for  damages  on  account  of  alleged  false  impris- 
onment of  the  appellant  at  the  instance  of  the  Railway  Company.  It 
is  substantially  alleged  that  the  appellant  was  a  passenger  of  appel- 
lee, and  while  awaiting  the  departure  of  a  train  in  the  waiting-room  of 
the  depot  at  the  city  of  Waco,  Texas,  and  conducting  himself  in  an 
orderly  manner,  appellee's  ticket  agent,  in  charge  of  appellee's  depot 
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and  waiting-room,  caused  appellant  to  be  unlawfully  arrested  without 
a  warrant  by  one  of  the  policemen  of  the  city  of  Waco.  Of  course, 
other  facts  are  alleged  which  it  is  not  important  to  notice. 

Appellee  pleaded  a  general  denial,  and  that  the  appellant  waa 
guilty  of  an  offense  against  the  public  peace  in  that  he  had  loudly 
cursed  and  swore  in  the  presence  and  hearing  of  passengers  within  the 
depot  room,  in  a  manner  calculated  to  disturb  the  peace  of  the  public 
as  well  as  the  passengers,  and  that  the  agent  caused  the  appellant  to 
be  arrested  by  a  policeman.  It  was  alleged  that  the  arrest  was  author- 
ized by  the  statutes  of  Texas  and  an  ordinance  of  the  city  of  Waco. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  appellee  to  the  effect  that  the  appellant  re- 
cover nothing  by  his  suit. 

There  was  evidence  before  the  trial  court  to  the  effect  that  the  ap- 
pellant, while  in  appellee's  waiting-room  at  the  station  in  the  city  of 
Waco  awaiting  the  departure  of  the  train,  cursed  and  swore  in  the 
presence  of  the  ticket  agent  and  of  passengers,  loud  enough  and  in  a 
manner  calculated  to  disturb  the  inhabitants  of  such  place;  that  a  few 
minutes  thereafter  a  policeman  appeared  on  the  scene,  whereupon  ap- 
pellee's ticket  agent  directed  the  policeman  to  arrest  the  appellant, 
which  was  accordingly  done.    The  arrest  was  made  without  a  warrant. 

In  view  of  the  disposition  we  make  of  the  case,  we  find  it  unneces- 
sary to  consider  those  assignments  that  complain  of  the  insuflSciency 
and  the  unconstitutionality  of  the  ordinance  of  the  city  of  Waco  in 
question,  and  also  of  article  249,  Code  of  Criminal  Procedure,  upon 
which  it  is  claimed  the  ordinance  is  based,,  for  if  we  could  concede 
that  those  objections  are  well  taken,  still  we  are  of  the  opinion  that, 
by  force  of  article  247,  Code  of  Criminal  Procedure,  the  arrest  of  the 
appellant  could  be  justified,  although  made  without  a  warrant.  Tliat 
article  provides  that  a  peace  officer  or  any  person  may,  without  war- 
rant, arrest  any  offender  when  the  offense  is  committed  in  his  presence 
or  within  his  view,  if  the  offense  is  one  classed  as  a  felony  or  as  an 
offense  against  the  public  peace.  In  the  Criminal  Code,  under  the 
heading  of  "Offenses  against  the  Public  Peace,"  we  find  article  334, 
which  defines  disturbances  of  the  peace,  which  is  to  the  effect  that  "if 
any  person  shall  go  into  or  near  any  public  place,  or  into  or  near  any 
private  house,  .  .  .  and  swear  or  curse  ...  in  a  manner  cal- 
culated to  disturb  the  inhabitants  of  such  public  place,  .  .  .  shall 
be  fined  in  any  sum  not  exceeding  $100."  It  is  peculiarly  the  province 
of  the  trial  court  to  settle  the  confiict  of  evidence  upon  the  question 
as  to  whether  the  appellant  was  guilty,  and  there  being  evidence  to 
justify  the  judgment  rendered,  it  only  remains  to  be  seen  whether  the 
facts  connected  with  the  arrest  came  within  the  meaning  of  article 
247,  Code  of  Criminal  Procedure. 

There  is  no  disputing  the  fact  that  the  offense  was  committed  in  the 
presence  of  the  ticket  agent,  and  it  is  the  theory  of  the  appellant  that, 
by  reason  of  the  arrest  caused  by  the  agent,  the  Eailway  Company  was 
liable.  It  is  true  that  the  agent  himself  did  not  personally  effect  the 
arrest,  but  he  was  present  and  directed  the  officer,  and  he  was  the  prime 
cause  of  it.  Consequently,  he  is  in  the  same  attitude  as  if  he  had  made 
the  arrest  himself;  or,  in  other  words,  he  is  entitled  to  the  same  pro- 
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tection  afforded  by  the  article  quoted,  as  if  he  had  personally  made 
the  arresty  The  few  minutes  time  that  elapsed  from  the  time  that  the 
offense  was  committed  to  the  time  that  the  arrest  was  made  would  not 
affect  his  right  to  make  the  arrest.  The  officer  did  not  appear  upon 
the  scene  nor  was  the  arrest  made  immediately  at  the  time  of  the  con- 
clusion of  the  offense,  but  a  very  few  minutes  had  elapsed  until  the 
arrest  was  made,  and  they  were  all  in  the  waiting-room  at  that  time. 

Appellant's  eighth  assignment  of  error  complains  that  the  court 
erred  in  admitting  the  evidence  of  Frank  Matthews,  the  ticket  agent, 
to  the  effect  "that  they,  a  couple  of  ladies,  shrank  back  as  though 
something  was  going  to  happen,  or,  in  other  words,  trouble  was  going 
to  come  up.  When  I  saw  the  ladies  they  were  shrinking  back  and  ap- 
peared to  hear  distinctly.  I  think  the  tone  was  loud  enough  for  them 
to  have  heard  it.  They  were  not  more  than  15  or  20  feet  away."  This 
evidence  was  objected  to  because  it  stated  the  opinion  and  conclusion 
of  the  witness.  The  witness  had  testified  to  the  fact  that  appellant's 
voice  was  loud  enough  to  be  heard  by  the  passengers  present,  and 
among  the  passengers  present  were  the  two  ladies  referred  to.  The 
actual  effect  of  the  language  of  appellant  upon  those  that  were  pres- 
ent could  be  testified  to,  and  if  the  witness  observed  the  conduct  of 
those  present,  or  that  they  were  disturbed,  or  that  they  were  conduct- 
ing themselves  in  a  manner  indicating  that  they  were  disturbed,  it  was 
proper  for  him  to  so  testify. 

Those  assignments  which  raise  questions  of  fact  are  disposed  of  by 
our  findings  of  fact. 

We  find  no  error  in  th^  record  and  the  judgment  is  affirmed. 

Affirmed. 


Jo.  MOREHEAD  V.  0.   F.  HeRINO. 
Decided  February  10,  1900. 

1. — ^Deed — Consideration — ^Parol  Evidence. 

The  rule  that  it  is  permissible  to  show  by  parol  evidence  the  considera- 
tion of  a'  deed  differing  from  that  appearing  in  the  instrument  applies  to  proof 
of  a  parol  agreement  that  the  vendor  of  land  for  a  recited  consideration  of 
cash  and  notes  secured  by  vendor's  lien  was  to  have  possession  free  of  rent  for 
the  remainder  of  the  current  crop  year. 

2. — ^Evidence — ^Admissions. 

Proof  that  plaintiff  in  a  former  suit  over  other  matters  had  testified  to 
facts  supporting  defendant's  contention  in  the  case  at  bar  was  properly  re- 
ceived as  the  admission  of  a  party. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  E.  C.  Street,  Esq.,  Special  Judge. 

D.  A.  Kelly,  for  appellant. — The  parties  having  embodied  the  terms 
of  their  agreement  in  writing,  neither  can,  in  an  action  between  them- 
selves, in  the  absence  of  allegations  setting  up  fraud,  accident  or  mis- 
take, give  oral  testimony  that  they  did  not  mean  what  the  written  con- 
veyance legally  implies,  whereby  the  land  was  sold  by  defendant  to 
plaintiff  with  no  reservation   as  to  possession,  rents,  etc.     Floyd  v. 
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Brawner,  1  App.  C.  C,  sec.  135;  Boundtree  v.  Qilroy,  57  Texas,  176; 
Belcher  v.  Mulhall,  57  Texas,  17;  Bruner  v.  Strong,  61  Texas,  555; 
Bedwell  v.  Thompson,  25  Texas  Sup.,  M5;  Wright  v.  Hays,  34  Texas, 
253 ;  Saunders  v.  Brock,  30  Texas,  421 ;  Beid  v.  Allen,  18  Texas,  241 ; 
Eockmore  v.  Davenport,  14  Texas,  602;  Waco  Water  Co.  v.  Sanford, 
1  App.  C.  C,  sec.  196.  ^ 

Sleeper,  Boynton  &  Kendall,  for  appellee. — It  is  competent  to  show 
by  parol  evidence,  though  not  so  expressed. in  the  deed,  that  at  and 
before  the  execution  of  a  deed  to  land,  and  as  part  consideration  there- 
for, the  grantor  and  grantee  agreed  that  the  grantee  should  remain  in 
possession  of  the  land  until  January  1,  1908,  free  of  rent  and  with 
the  right  to  all  crops  growing  or  grown  thereon  up  to  said  date.  Ist 
Devlin  on  Deeds,  311;  2d  Devlin  on  Deeds,  716;  Hamilton  v.  Clark, 
%^  S.  W.,  515;  Bank  v.  Aull,  80  Mo.,  199. 

KEY,  Associate  Justice. — This  case  is  a  suit  for  rent,  and  at  the 
trial  in  the  court  below  verdict  and  judgment  went  for  the  defendant, 
and  fhe  plaintiff  has  appealed.  On  April  13,  1907,  the  plaintiff  pur- 
chased from  the  defendant  a  farm  for  a  consideration  of  $2,000  paid 
in  cash  and  a  note,  secured  by  vendor's  lien,  for  $7,780,  payable  Janu- 
ary 1,  1908.  The  defendant  at  the  time  executed  to  the  plaintiff  a 
warranty  deed  in  tlie  usual  form,  conveying  the  land  to  tlie  plaintiff, 
but  retaining  a  vendor's  lien  to  secure  the  purchase-money  note  for 
$7,780.  At  that  time  the  defendant  had  a  crop  growing  on  the  farm, 
and  he  remained  in  possession  until  the  end  of  the  year  and  cultivated 
and  harvested  the  crop,  and,  for  that  reason,  the  plaintiff  claims  that 
the  defendant  is  liable  to  him  for  the  rent  of  the  farm  for  1907.  There 
was  a  prior  written  contract  of  sale  which  stipulated  that  possession  of 
the  house  was  to  be  delivered  August  Ist,  but  made  no  other  reference 
to  possession. 

The  defendant  pleaded  and  introduced  testimony  sufficient  to  prove 
a  verbal  agreement  with  the  plaintiff,  made  prior  to  the  execution  of 
the  deed,  but  as  part  of  the  consideration  for  the  salp,  that,  the  de- 
fendant should  remain  in  possession  of  all  of  the  farm,  free  of  rent, 
up  to  the  first  day  of  January,  1908,  except  the  house  situated  there- 
on, possession  of  which  was  to  be  delivered  to  the  plaintiff  August  1, 
1907. 

Appellant  contends  that  appellee  had  no  right  to  plead  and  prove 
the  verbal  agreement  referred  to,  the  contention  being  that  it  varies 
and  limits  the  effect  of  the  contract  of  sale  and  the  deed  made  by  ap- 
pellee conveying  the  land  to  appellant.  We  overrule  that  contention 
and  deem  it  unnecessary  to  cite  authorities  in  support  of  the  well- 
settled  proposition  that  it  is  permissible  to  show  upon  what  considera- 
tion a  deed  is  made,  although  the  deed  may  on  its  face  not  disclose 
such  consideration.  The  authorities  show  that  the  rule  referred  to  has 
application  to  such  cases  as  the  one  in  hand.  (1  Devlin  on  Deeds, 
311;  2  Devlin  on  Deeds,  716;  Hamilton  v.  Clark,  26  S.  W.,  515;  Aull 
Saving  Bank  v.  Aull,  80  Mo.,  199.)  We  see  no  reason  why  a  written 
contrart  of  sale  should  prevent  the  application  of  the  rule  referred  to. 

We  also  hold  that  no  error  was  committed  in  permitting  the  ap- 
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pellee  to  pjove  that  appellant  had  previously  brought  a  suit  seeking  to 
recover  interest  on  the  $2,000  cash  payment  of  purchase  money,  and 
had  testified  in  the  trial  of  that  case  that  it  was  understood  between 
them  that  appellee  was  to  have  possession  of  the  farm  until  January 
1,  1908.  That  testimony  tended  to  prove  that  appellant  had  admitted 
the  existence  of  the  verbal  agreement  pleaded  by  appellee. 
No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


Clara  V.  Appel  et  al.  v.  S.  P.  Childress  et  al. 

Decided  February  10,  1909. 

1. — ^Trespass  to  Try  Title— Warrantor— Appeal  Bond — Oblig^ees. 

Where,  in  trespass  to  try  title,  the  warrantor  of  the  defendant's  title  is 
a  party  defendant  and  the  judgment  is  in  defendant's  favor,  the  warrantor  is 
a  necessary  obligee  in  the  appeal  bond. 

8. — ^Appeal — ^Practlce — ^New  Appeal  Bond. 

When  an  appeal  bond  is  defective  in  that  it  is  not  made  payable  to  all  the 
parties  interested  in  the  judgment  appealed  from,  a  new  appeal  bond  may  be 
filed  within  the  time  and  upon  terms  specified  by  the  Appellate  Court. 

S. — ^Trlal  without  Jury — Judgment — ^Presumption. 

When  a  case  is  tried  before  the  judge  without  a  jury  and  the  judge  does 
not  file  his  conclusions  of  fact,  the  Appellate  Court  will  adopt  and  take  as  true 
any  theory  or  state  of  facts  which  finds  support  in  the  evidence  favorable  to 
the  judgment. 

4. — Statute  of  Limitation — ^EnelOBure  without  TTse. 

The  enclosure  of  land  without  use  of  the  same  is  not  sufficient  to  set  the 
statute  of  limitation  in  motion  against  the  owner. 

5. — ^Clmltatlon — ^ITse  and  Possession — ^Evidence. 

Under  a  plea  of  title  by  limitation  under  the  ten  years  statute,  evidence 
as  to  the  possession  and  use  of  the  land  in  controversy,  considered,  and  held 
sufficient'  to  support  a  finding  in  favor  of  such  plea. 

6.— ^Trlal  wlthbut  Jury — Credibility  of  Witness. 

A  trial  judge  sitting  without  a  jury  must  pass  upon  the  credibility  of  the 
witnesses,  and,  when  the  evidence  is  conflicting,  his  findings  of  fact  although 
contrary  to  the  positive  testimony  of  one  or  more  witnesses  will  not  be  dis- 
turbed by  the  Appellate  Court,  especially  when  said  testimony  relates  to  a 
conversation  which  took  place  many  years  before,  and  the  other  party  to  the 
conversation  is  dead. 

7. — ^Tltle — ^Xnventory  of  Estate  as  Evidence. 

The  fact  that  a  certain  tract  of  land  was  not  included  by  an  administrator 
in  the  inventory  of  the  estate,  is  not  conclusive  evidence  that  the  decedent' 
did  not  claim  title  thereto.  Such  fact  is  a  mere  circiunstance  to  be  considered 
by  the  jury  upon  an  issue  as  to  title  or  claim. 

8. — ^Limitation  Against  Heirs. 

When  the  statute  of  limitation  has  begun  to  run  against  an  ancestor,  it 
will  continue  to  run  against  his  heirs  after  his  death,  notwithstanding  dis- 
abilities of  the  heirs. 

9. — ^Limitation— Will— ^Ezeoutoi^-Bevlsee* 

Where  a  testatrix  designated  her  executor  as  a  "trustee,"  and  stipulated 
in  the  will  that  the  property  devised  to  her  children  should  not  vest  in  them 
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but  should  be  "retained"  and  ''kept"  by  her  executor  or  trustee;  that  the  execu- 
tor or  trustee  should  distribute  the  property  among  the  devisees  at  a  time 
named,  and  said  executor  or  trustee  was  given  full  discretion  in  the  control 
and  management  of  the  property,  with  power  to  sell  and  convey  the  same,  it 
will  be  held  that  the  will  vested  the  title  to  the  property  in  the  executor,  and 
that  the  statute  of  limitation  would  run  against  the  title  of  the  devisees  while 
the  property  was  in  the  hands  of  the  executor. 

Appeal  from  the  District  Court  of  Medina  County.  Tried  below 
before  Hon.  B.  H.  Burney. 

C.  C.  Harris,  H.  E,  Hass  and  7.  H.  Blocker,  for  appellants. — As  to 
the  effect  of  the  will  of  Ann  C.  Baldenger :  Haby  v.  Fuos,  25  S.  W., 
1121  and  1122;  Govan  v.  Bynum,  43  S.  W.,  319  and  320;  Cook  v. 
Caswell,  81  Texas,  684;  Beaty  v.  Clymer,  75  S.  W.,  641;  Wiess  v. 
Goodhue,  83  S.  W.,  178  to  181. 

As  to  adverse  holding  by  Hutchison  and  Kilgore  and  Strait:  Hun- 
ter V.  Malone,  108  S.  W.,  710  to  714;  Satterwhite  v.  Eosser,  61 
Texas,  166;  Bracken  v.  Jones,  63  Texas,  184;  Evans  v.  Templeton,  6 
S.  W.,  843;  Hurley  v.  Lockett,  12  S.  W.,  215;  Mhoon  v.  Cain,  14  S. 
W.,  24;  Nolan  v.  Mundine,  79  S.  W.,  638;  Sayles'  Stat.,  art.  3349; 
Warren  v.  Frederick,  18  S.  W.,  750. 

De  Montel  &  Fly,  for  appellees.---Appellants  are  barred  by  the 
statute  of  limitation  of  ten  years,  notwithstanding  the  coverture  and 
life  tenancy  of  Clara  V.  Appell,  because  at  the  time  the  cause  of  ac- 
tion accrued,  the  legal  title  to  the  property  in  controversy  was  held 
by  Andrew  J.  and  Henry  A.  Baldinger,  executors  and  trustees  under 
the  last  will  of  Ann  C.  Baldinger,  for  the  benefit  of  the  said  Mrs.  Ap- 
pell and  her  children,  and  the  statute  of  limitation  having  commenced 
to  run  against  the  said  trustees  and  completed  the  bar  during  the 
trusteeship,  it  also  barred  all  the  right  of  action  on  the  part  of  their 
cestui  que  trusts,  Dulin  v.  Moore,  70  S.  W.,  742;  Thornton  v.  Zea, 
55  S.  W.,  799;  Collins  v.  McCarty,  68  Texas,  150;  McAdams  v.  Mc- 
Adams,  32  S.  W.,  87;  Patten  v.  Herring,  29  S.  W.,  390;  McClelland 
V.  McClelland,  37  S.  W.,  350. 

JAMES,  Chief  Justice. — The  judgment  was  that  plaintiffs  (ap- 
pellants) do  not  recover  the  land  sued  for;  that  defendants  S.  P. 
Childress  and  H.  G.  Wilson  go  hence  without  day  and  recover  costs, 
and  that  the  warrantors  of  defendants  (naming  them)  go  hence  with- 
out day  and  recover  their  costs,  etc. 

The  appeal  bond  is  payable  to  Childress  and  Wilson  only.  The  war- 
rantors were  parties  defendant  (Sayles'  Eev.  Stats.,  article  5252), 
were  interested  adversely  to  plaintiffs  and  have  rights  under  the  judg- 
ment that  would  be  affected  by  the  appeal.  The  bond  should  have 
been  made  payable  to  them  also. 

Instead  of  dismissing  the  appeal  at  this  time,  the  case  will  be  held 
on  the  docket  for  the  time  allowed  for  filing  a  motion  for  rehearing, 
during  which  time  appellants  mat  present  to  the  clerk  of  this  court  a 
new  bond  payable  to  the  proper  parties,  together  with  a  motion  to  be 
allowed  to  file  the  new  bond  and  for  its  approval  by  this  court,  and 
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for  the  service  of  the  motion  on  the  warrantors  and  giving  their  places 
of  residence  and  providing  also  for  the  expenses  of  such  service.  See 
Bank  of  Decatur  v.  Preston  Naf  1  Bank,  86  Texas,  562. 

[A  new  bond  having  been  filed,  the  court  rendered  the  following 
opinion  on  the  merits  of  the  case. — ^Reporter.] 

.  The  action  was  brought  by  appellants  to  try  title  to  the  Alexander 
Bond  survey  803,  in  Medina  County,  of  320  acres,  which  was  patented 
to  A.  Baldinger,  assignee. 

The  answer,  besides  the  plea  of  not  guilty,  consisted  of  a  plea  of  the 
ten  years  statute  of  limitation  generally  as  to  the  whole  survey,  and 
specially  as  to  a  part  of  it  consisting  of  about  41  acres.  The  defend- 
ants cited  their  warrantors. 

Plaintiffs  pleaded  in  a  supplemental  petition,  in  substance,  that  the 
survey  was  the  community  property  of  Andrew  Baldinger  and  his 
wife,  Ann  Baldinger,  the  father  and  mother  of  plaintiff  Clara  Appel; 
that  Ann  Baldinger  died  November  7,  1877,  and  by  her  will  devised 
to  her  husband  a  life  estate  in  her  half  of  the  community  property, 
with  remainder  to  her  children.  That  said  will  also  provided  that  the 
share  the  daughter,  Clara  Appel,  would  take  under  said  will  at  the 
death  of  the  father  should  be  a  life  estate  therein  with  remainder  to 
th6  heirs  of  her  body,  to  wit,  the  other  plaintiffs  herein.  That  on 
March  26,  1883,  there  was  a  partition  in  the  Probate  Court  between 
the  estate  of  Andrew  Baldinger  (who  died  in  1880)  and  the  children 
of  Ann  Baldinger,  by  which  the  land  in  controversy  was  set  aside  to 
the  heirs  of  Ann  Baldinger.  That  in  December,  1899,  the  heirs  of 
Ann-  C.  Baldinger  partitioned  her  estate  and  the  tract  in  controversy 
was  set  aside  to  Clara  V.  Appel  and  her  eight  children,  plaintiffs  here- 
in. That  Clara  V.  Appel  was  married  to  her  present  husband,  John 
H.  Appel,  in  1876. 

The  cause  was  tried  by  the  court  with  judgment  for  the  defendants. 
As  plaintiffs  established  title,  the  judgment  must  have  been  based  upon 
limitations.  The  judge  has  filed  no  conclusions  and  we  are  compelled 
to  adopt  and  take  as  true  any  theory  or  state  of  facts  which  finds  sup- 
port in  the  evidence  favorable  to  the  judgment.  There  is  testimony 
which,  if  accepted  as  true,  supports  the  judgment  in  favor  of  the  plea 
as  to  all  of  the  survey  originally  fenced  in  by  Sam  Hutchison  in  1874 
or  1875.  The  plea,  with  its  reference  to  this  part  of  the  survey,  we 
shall  consider  first. 

It  appears  in  the  evidence  that  Hutchison  owned  an  undivided  half 
of  about  2,000  acres  on  the  east  side  of  Seco  Creek  in  the  Pablo 
Mancha  league,  and  had  control  of  the  other  undivided  half;  and  in 
1874  or  1875  he  built  a  fence  enclosing  with  said  2,000  acres  some 
surrounding  lands,  thereby  enclosing  all  of  the  survey  in  controversy 
except  about  41  acres  at  its  northeast  corner.  This  enclosure  formed 
what  was  known  as  the  Hutchison  pasture.  There  is  no  proof  in  the 
record  that  Hutchison  ever  used  the  pasture,  (Consequently  up  to  the 
time  he  disposed  of  it  to  Kilgore  in  1878  the  statute  was  not  shown  to 
have  run.  Enclosure  without  use  is  not  suflBcient.  Dunn  v.  Taylor, 
102  Texas,  80. 

In  1878  Hutchison  sold  to  old  man  Kilgore  his  1,000-acre  interest 
Vol.  LIII  Civil— 39. 
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in  the  Mancha  survey.  And  the  evidence,  without  setting  it  forth,  may 
be  said  to  show  that  he  sold  to  Kilgore  his  fences  and  interest  in 
fences  surrounding  the  enclosure  and  delivered  him  the  pasture  as  it 
stood  in  1878,  and  Kilgore  gave  it  to  his  son,  Yancey  Ki^ore,  and  his 
son-in-law,  John  Strait,  about  that  time. 

Yancey  Kilgore  testified  at  the  trial  to  the  following  facts:  As  soon 
as  we  bought  we  built  the  fence  along  the  south  line  of  the  Mancha 
survey  from  the  west  bank  of  the  Seco  due  east  to  the  east  end  of  the 
lower  Bond  survey  and  joined  the  wood  fence,  thus  closing  out  Hutchi- 
son, and  throwing  or  leaving  all  of  the  survey  803,  except  the  north- 
east corner,  in  our  pasture.  As  soon  as  this  south  fence  was  built 
John  Strait  built  a  house  on  the  inside  of  the  pasture  and  lived  there 
until  he  died,  and  his  widow  lived  there  until  she  died,  and  his  chil- 
dren lived  there  until  they  married  or  sold.  It  appears  that  this 
house  was  not  upon  the  tract  in  question,  but  upon  the  Mancha  sur- 
vey. 

It  appears  also  that  Yancey  Kilgore  and  John  Strait  had  a  division 
in  1884  in  which  the  former  got  500  acres,  and  for  this  the  latter  got 
the  rest  of  the  Yancey  interest  or  claim  in  the  balance  of  the  pasture 
and  the  fences  around  it. 

Kilgore  further  testified:  '^While  John  Strait  and  I  were  together 
we  had  absolute  control  of  the  pasture  and  the  fences  around  it,  and 
no  one  could  go  in  or  take  out  wood  or  put  in  stock  without  our  per- 
mission.   We  had  the  same  control  of  the  Bond  land  as  we  had'  of  our 

other  lands Up  to  the  time  Strait  and  I  divided  we  owned 

the  land  and  fences  jointly  and  held  joint  possession  of  the  fences  and 
the  land.  .  .  .  During  our  possession  of  this  land  we  grazed  stock 
on  it  and  my  brother-in-law  had  a  farm  on  the  Mancha  land.  We  used 
the  pasture  for  grazing  purposes.**  The  division  between  them  took 
place  in  1884  according  to  the  witness  Eutledge,  and  in  1885  accord- 
ing to  Yancey  Kilgore. 

The  witness  J.  B.  Strait,  son  of  John  Strait,  testified  that  in  1889, 
in  the  fall  or  winter,  a  wire  fence  was  built  near  the  east  boundary  of 
survey  803  by  his  father  and  Mr.  Newton  (who  adjoined  on  the  east) 
near  where  the  original  wooden  fence  was,  and  this  wire  fence  when 
finished  took  in  all  of  survey,  including  the  41  acres  in  its  northeast 
corner,  which  up  to  that  time  was  outside  of  the  pasture.  The  same 
witness,  as  to  the  use  of  the  enclosure  by*  his  father  (his  knowledge 
dating  from  1885),  testified:  '*Our  house  was  on  the  inside  of  this 
enclosure ;  we  were  using  it  for  our  home  and  pasture ;  farm  and  every- 
thing were  inside  this  pasture;  we  used  the  Bond  surveys  for  pasture 
only,  as  they  were  only  grazing  land  and  not  fit  for  farming.  .  .  , 
While  my  father  lived  there  no  one  could  put  cattle  in  there  and  no 
one  could  haul  wood  off  the  land;  no  one  ever  went  into  that  pasture 
and  put  cattle  in  there,  or  hauled  off  wood  without  my  fathers  con- 
sent. While  father  lived  there  he  had  absolute  control  of  the  land 
and  the  fences  around  it.  As  far  as  I  can  remember  no  one  ever  put 
any  cattle  in  the  pasture  or  hauled  any  wood  from  the  pasture  since 
my  father*8  death,  and  since  my  mother*s  death  no  one  has  put  any 
cattle  in  the  pasture  or  hauled  any  wood  off  without  our  consent/* 
John  Strait,  the  father,  died  in  April,  1895. 
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We  are  of  opinion  that  the  above  testimony  touching  the  possession 
and  use  of  the  lands  in  said  pasture  was  sufGcient  to  authorize  the 
trial  judge  in  deciding  that  it  met  the  requirements  of  the  ten-year 
statute  from  and  after  the  time  Kilgore  and  Strait  took  control  of  it, 
which  was  in  1878.  We  are  also  of  the  opinion  that  the  testimony  of 
Newton  relative  to  a  conversation  with  John  Strait  in  1889,  when  he 
(Newton)  and  John  Strait  built  the  wire  fence  above  referred  to, 
which  conversation  was  relied  on  as  tending  to  show  that  John  Strait 
was  asserting  no  claim  to  the  survey  in  question,  was  not  conclusive, 
John  Strait  was  dead;  there  was  no  one  in  position  to  contradict  the 
witness;  and  the  conversation,  if  it  occurred,  took  place  so  long  ago 
that  the  court,  who  saw  and  heard  the  witness  testify  and  the  terms 
of  his  testimony,  was  authorized  to  reject  his  testimony  or  attach  no 
weight  to  it.  Certainly  we  can  not  hold  that,  under  the  circumstances, 
the  judge  was  obliged  to  accept  it  or  give  it  weight. 

We  are  also  of  opinion  that  the  fact  that,  after  the  death  of  John 
Strait  in  1895,  his  wife,  as  his  administratrix,  did  not  include  this 
survey  803  in  the  inventory  of  his  estate,  and  the  fact  that  after  the 
death  of  Mrs.  Strait  her  administrator,  J.  B.  Strait,  did  not  place  it 
upon  his  inventory,  are  not  conclusive  evidence  that  neither  had  been 
claiming  it  during  their  respective  possessions.  Such  facts  are  cir- 
cumstances and  are  entitled  to  just  such  weight  as  a  jury,  or  the  court 
sitting  as  a  jury,  may  attach  to  them.  (Waller  v.  Leonard,  89  Texas, 
507.)  A  person  may  occupy  land  for  the  requisite  time  and  under 
the  conditions  necessary  to  confer  title  on  him  by  the  statute,  and  yet 
he  or  his  representatives  may  not  be  suflBciently  aware  that  such  title 
has  actually  accrued  to  dictate  the  propriety  of  placing  it  upon  an  in- 
ventory. Disabilities  may  have  existed  which  would  prevent  such  a 
title  from  arising  even  where  the  possession  has  been  sufficient,  and 
they  generally  are  unknown  and  were  probably  unknown  in  this  in- 
stance. The  judge  was  not  compelled  to  give  said  fact  controlling  ef- 
fect, and  we  have  no  right  to  reverse  his  views  in  reference  to  such 
matters. 

The  following  testimony  is  also  relied  on  by  appellant.  Appellant 
states  in  the  brief:  "John  Muennick  testified  that  John  B.  Strait, 
administrator  of  estate  of  M.  E.  Strait,  in  1904,  told  him  he  could  not 
sell  it.  He  told  me  that  he  had  1,000  acres  and  the  other  he  had  no 
papers  to  and  could  not  sell  it.^'  That  Heniy  Kueck  testified:  **I 
recall  having  a  conversation  with  Jesse  Strait  in  reference  to  buying 
some  land  known  as  the  Bond  surveys,  and  he  said  he  could  not  sell 
it — that  he  could  not  give  title  to  it.*^  That  Fritz  Faseler  testified: 
"As  to  whether  or  not  I  know  where  the  Bond  surveys  are  in  the  en- 
closure of  Mr.  Strait's,  I  will  say  I  know  that  I  know  the  land  I 
bought  from  Mr.  Grunewald.  I  had  a  conversation  with  Jesse  Strait 
in  regard  to  the  land.  He  said  that  some  on  the  east  side  was  not  for 
sale  and  said  it  was  not  his.'' 

Jesse  Strait  testified:  "I  heard  the  statement  of  John  Muenni'ck, 
and  as  to  whether  or  not  the  same  is  true  I  will  say  that  I  don't  know 
whether  or  not  the  same  is  true;  I  will  say  that  I  don't  know  anything 
about  it.  If  I  ever  did  make  any  such  statement  I  was  out  of  my 
head.    I  never  made  any  statement  to  Fritz  Faseler  about  the  land." 
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Upon  this  testimony  of  Strait,  the  right  of  the  trial  Judge  to  dis- 
card tlie  testimony  of  Muennick  and  Faseler  is  unquestionable.  It  ap- 
pears that  the  Baldingers  began  assessing  the  land  in  1893  and  con- 
tinued to  do  so  until  1902.  The  testimony  given  by  Henry  Kueck  had 
reference  to  1901.  It  was  admissible  for  the  court  to  regard  the  decla- 
ration which  Kueck  testified  to  as  having  reference  to  Strait's  inability 
to  give  a  clear  title.  At  all  events,  all  this  testimony  was  entitled  to 
be  weighed  as  circumstances  in  their  bearing  on  the  past  acts  of  Kil- 
gore  and  the  Straits  in  reference  to  the  land,  and  it  was,  under  the 
circumstances,  the  peculiar  province  of  the  trial  judge  to  give  them 
such  weight  and  effect  as  he  considered  them  entitled  to. 

It  was  shown  that  Ann  Baldinger  died  in  November,  1877,  which 
was  before  the  possession  of  Kilgore  and  Strait  began.  By  her  will 
she  devised  her  half  of  the  community  property  as  indicated  in  the 
first  part  of  this  opinion.  Upon  this  disposition  is  based  the  contention 
that  by  reason  of  the  then  existing  coverture  of  Clara  Appel  and  the 
existence  of  the  remainder  interests  created  by  the  will  in  favor  of 
herself  and  children,  the  statute  could  not  operate  against  them. 

Andrew  Baldinger  died  June  6,  1880,  but,  by  reason  of  what  is  said 
in  the  following  paragraphs,  it  is  not  necessary  to  notice  the  effect  of 
the  statute  upon  his  half  of  the  land  further  than  to  state  that  if 
limitation  began  to  run  in  1878,  it  clearly  would  have  run  against  his 
community  interest  in  the  land  and  continued'  so  to  run. 

The  will  directed  that  her  husband  should  have  the  use  of  and  the 
rents,  income  and  revenues  of  all  her  property  during  his  natural  life, 
and  while  he  lived  he  was  to  have  absolute  and  entire  control  and  man- 
agement of  the  property  without  interruption,  opposition,  or  interfer- 
ence on  the  part  of  her  heirs  or  executors,  specially  providing  that  the 
executors  should  have  nothing  to  do  with  her  estate  until  the  death 
of  her  husband. 

The  third  and  fourth  clauses  of  the  will  direct  as  follows:  After 
the  death  of  her  husband,  the  share  of  each  daughter  who  shall  be  then 
living  (they  all  appear  to  have  been  living  when  the  father  died)  *'shall 
not  absolutely  vest  in  any  such  daughter,  but  her  share  shall  be  re- 
tained by  my  executors  and  trustees  for  the  time  being  and  put  at  in- 
terest or  upon  rent,  and  only  the  income  and  rent  thereof  paid  to  my 
said  daughters,  or  either  of  them,  during  their  natural  lives.  And 
after  their  decease,  or  the  decease  of  either,  the  whole  share  or  portion 
of  such  deceased  daughter  to  be  equally  distributed  among  her  lawful 
heirs  (children)  according  to  the  laws  of  this  State  when  all  such  heirs 
(children)  of  such  deceased  daughter  shall  have  attained  their  major- 
ity. No  division  or  distribution  of  such  heirs*  (children's)  portion  to 
be  made  until  the  youngest  child  attains  his  majority  as  aforesaid. 
But  their  respective  portions  to  be  kept,  retained,  managed  and  con- 
trolled by  my  executors  herein,  and  the  rent,  revenues  and  income 
thereof  to  be  appropriated,  devoted  and  applied  so  far  as  requisite  to 
the  schooling,  education,  support  and  maintenance  of  such  heir  or 
heirs  during  their  minority,  and  any  child  attaining  his  or  her  major- 
ity before  the  youngest  child  shall  receive  all  the  revenues  and  income 
of  his  or  her  share  or  portion.  That  is  to  say,  the  daughters  are  only 
to  have  a  life  interest  in  their  respective  shares  or  portions*    The  share 
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of  each  daughter  during  her  life  to  be  retained  as  aforesaid  by  the 
executors  or  trustees  herein  appointed.  .  .  .  My  executors  shall 
retain  the  entire  property  of  the  share  of  each  of  my  daughters  wheth- 
er it  be  real  or  personal  estate  during  the  life  of  such  daughter  and 
pay  over  the  use,  rent  and  income  thereof  quarterly,  or  oftener,  as  may 
be  convenient  to  them,  into  the  hands  of  my  daughters,  or  either  of 
them  upon  their  or  her  sole  receipt  therefor.  That  is  to  say,  each  one 
receiving  the  rent,  interest,  income  and  revenues  received  and  derived 
from  her  share  or  portion. 

"No  share  herein  devised  to  my  sons  shall  be  paid  or  delivered  until 
the  party  so  entitled  attains  twenty-one  years  of  age;  provided,  how- 
ever, that  no  share  or  portion  shall  be  set  apart  and  allotted  to  any 
such  heirs  when  property  is  depreciated,  nor  at  a  time  when  property 
to  make  such  division  would  have  to  be  sold  at  a  sacrifice  or  below  its 
fair  market  value.  And  before  any  share  or  portion  is  so  allotted  and 
set  apart  to  any  such  heir,  being  twenty-one  years  of  age,  the  execu- 
tors herein  named  shall  have,  first,  four  months'  notice  in  writing 
that  such  heir  desires  his  portion  or  share  of  the  estate,  and  my  execu- 
tors shall  then  have  twelve  months  from  the  expiration  of  such  notice 
within  which  to  give  and  allot  to  such  heir  his  said  share  or  portion. 
My  said  executors  shall  have  full  power  and  authority  to  grant,  bar- 
gain, sell,  alien  and  convey  any  of  my  estate  and  property  and  make 
any  deed  or  conveyance  or  other  writing  that  may  be  necessary  to  exe- 
cute, fulfill  and  carry  out  this  provision  which  applies  only  to  my  sons 
and  their  heirs.'* 

The  fifth  clause  of  the  will  appoints  two  of  her  sons  "my  executors 
and  trustees  of  this  my  last  will  and  testament."  The  executors  duly 
qualified. 

We  think  the  opinion  in  the  case  of  Dulin  v.  Moore,  96  Texas,  135, 
requires  the  will  to  be  construed  as  vesting  the  title  to  the  property 
in  her  executors  and  trustees.  It  declares  that  the  share  of  the  daugh- 
ters shall  not  vest  in  them,  but  the  same  shall  be  "retained"  and 
"kept"  by  her  executors  and  trustees.  It  provides  for  a  distribution 
of  the  property  in  time,  presumably  by  the  executors  or  trustees.  It 
contains  a  power  to  sell  and  convey  in  connection  with  the  devise  to 
the  sons.  As  to  the  sons  it  is  unmistakably  clear  that  the  testatrix 
directed  the  executors  or  trustees  to  retain  their  .shares  also.  They 
were  given  power  to  control  and  manage  the  property  with  full  dis- 
•cretion,  and  they  are  denominated  "trustees."  This  being  the  appro- 
priate construction,  their  relation  to  the  property  was  such  that  the 
statute  of  limitations  would  operate  against  the  title  to  the  property  in 
their  hands  against  the  devisees.  Wiess  v.  Goodhue,  98  Texas,  274; 
Belt  v.  Cetti,  100  Texas,  97. 

We  conclude  that  when  Kilgore  and  Strait  took  possession  of  the 
pasture  in  1878,  the  conditions  created  by  the  death  of  Mrs.  Baldin- 
ger  and  her  will  presented  no  obstacle  to  the  operation  of  the  statute; 
that  the  evidence  was  such  as  to  warrant  finding  that  the  possession 
of  Kilgore  and  Strait,  and  subsequently  of  the  Straits,  was  sufficient, 
and  continued  for  a  sufficient  length  of  time  to  vest  in  him  title  by  the 
ten  years  statute  to  all  of  the  Bond  survey  which  was  contained  in  the 
original  enclosure, 
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As  to  the  41  acres^  or  about  that  quantity  of  land^  at  the  northeast 
comer  of  the  survey  which  was  not  fenced  into  the  enclosure  until  the 
winter  of  1888:  At  that  time  it  is  not  claimed  that  any  condition  of 
affairs  existed  which  would  prevent  the  operation  of  the  statute,  ex- 
cept the  conditions  created  by  the  said  will  which  we  have  determined 
were  no  obstacle.  John  Strait,  after  he  enclosed  the  41  acres,  lived 
until  1894  or  1895,  and  the  same  use  he  made  of  it  continued  by  his 
heirs,  and  we  conclude  further  that  under  the  evidence  the  court  was 
warranted  in  finding  that  he  and  his  heirs  had  such  possession  and 
use  thereof  as  was  sufficient  and  continued  for  a  sufficient  time  ta  ma- 
ture a  title  thereto  by  force  of  ^aid  statute.    Judgment  aflSrmed. 

Affirmed. 


Galveston,  Hareisburo  &  San  Antonio  Eailway  Company  v. 

S.  T.  Harper. 

Decided  February  10,  1909. 

1. — ^Evidenoe— Photograph. 

In  an  action  for  personal  injuries,  a  photograph  of  the  injured  person 
taken  two  months  before  the  injury  in  connection  with  testimony  that  it  was 
a  good  likeness  at  the  time  it  was  taken,  and  that  his  physical  condition  at 
the  time  of  the  injury  was  the  same  as  when  the  picture  was  taken,  was  ad- 
missible in  evidence,  his  physical  condition  before  and  after  the  accident  being 
an  issue  in  the  case. 

8. — ^Witness — Competency — ^Evidence. 

One  is  competent  to  testify  that  a  photograph  of  himself  is  a  correct  likeness. 

S. — Evidence — ^Bole  of  Bailway  Company — ^Pleading — Negligence. 

Where  the  railway  company  was  charged  with  negligence  in  that  the  train 
was  suddenly,  violently  and  negligently  stopped  by  application  of  the  emer- 
gency brake,  and  it  was  alleged  that  such  application  has  the  effect  practically 
to.  lock  the  wheels  of  the'  engine  and  cars  and  stop  same  from  revolving  and 
suddenly  stopping  the  train,  and  produces  a  violent  and  sudden  jerk  and  jar, 
a  rule  of  the  company  stating  that  "on  a  long  train,  if  an  engine-man's  brake- 
valve  be  opened  suddenly  and  wide,  allowing  the  pressure  to  escape  quickly, 
the  brakes  will  be  set  on  the  front  end  sometime  before  those. on  the  rear  end, 
causing  a  severe  shock  on  the  train;  then  if  the  valve  be  closed  quickly  without 
giving  time  for  the  pressure  to  be  equalized  throughout  the  entire  train,  the 
forward  brakes  will  become  released,  causing  further  severe  shocks,"  was  ad- 
missible in  evidence  in  connection  with  proof  that  the  emergency  brakes  were 
applied,  as  tending  to  prove  the  allegations.  It  was  not  necessary  to  plead 
the  rule  in  order  to  use  it,  unless  the  action  was  predicated  on  its  violation. 

4. — Negligence— Operation  of  Trains — ^Railways — Charge. 

Under  allegations  that  it  was  the  duty  of  the  engineer  in  taking  a  siding, 
as  the  train  in  question  was  doing,  to  go  slowly  and  to  have  the  train  under 
full  control  by  entirely  cutting  off  the  steam  or  reducing  the  steam  pressure, 
owing  to  the  grade,  and  by  reducing  the  air  pressure  a  little  at  a  time,  which 
is  the  usual,  customary  and  proper  mode,  which  produces  no'  jolt  or  jar,  and 
proof  that  the  engineer  had  not  complied  with  his  duty,  but  had  seventy  or 
eighty  pounds  of  air  pressure,  and  suddenly  and  violently  threw  that  pressure 
on  the  wheels,  the  court  was  authorized  to  submit  the  issue  of  negligence  on 
the  part  of  the  engineer  in  failing  to  so  handle  or  control  his  engine  as  to 
be  able  to  stop  the  train  and  avoid  a  collision  by  making  a  "service  applica- 
tion of  air"  and  service  stop. 
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5. — Same— Charge— OmiBslon  in  Charge— Definition  of  Terms. 

Allegations  as  to  the  ''usual,  customary  and  proper  mode"  of  application 
of  air  justified  the  use  in  the  charge  of  the  term  "service  application  of  air;" 
and  the  failure  to  define  or  explain  the  term  did  not  constitute  error,  in  the 
absence  of  a  request  for  a  charge  supplying  the  omission. 

6. — Same— Operation  of  Train — Sadden  Stop  to  Avoid  Collision. 

Where  the  pleading  and  evidence  showed  that  the  engineer  ran  his  train 
on  the  sidetrack  at  too  great  a  rate  of  speed  and  did  not  keep  a  proper  lookout 
for  obstructions,  and  that,  not  having  his  train  under  proper  control,  he  ran 
it  so  close  to  a  car  on  the  siding  as  to  render  necessary  the  application  of 
the  emerffency  brakes  which  caus^  injury  to  the  plaintiff,  the  court  properly 
instructed  that  unless  the  engineer  had  been  guilty  of  negligence  as  alleged, 
there  could  be  no  recovery,  and  charges  taking  the  case  from  the  jury  and 
instructing  that  negligence  was  not  inferable  from  the  mere  happening  of  the 
accident,  were  properly  refused. 

7. — ^Eyidenoe— Answers  not  Besponsiye— Excluded  Testimony. 

When  the  trial  court  excludes  the  answers  of  a  witness  on  objection  that 
they  are  not  responsive  to  the  questions,  and  instructs  the  jury  not  to  consider 
same,  the  Appellate  Court  will  presume  that  the  jury  obeyed  the  instruction. 

8. — Same — Gratuitous  Bemarks  of  Witness. 

When  the  remarks  of  a  witness  are  gratuitous,  not  called  for  by  the  ques- 
tions, the  party  asking  the  questions  will  not  be  held  responsible,  especially 
where  the  couit  has  rebuked  the  witness  and  withdrawn  the  statements  from 
the  jury. 

9. — ^Verdict — ^Personal  Injuries. 

Evidence  considered,  and  verdict  awarding  fifteen  thousand  dollars  for  per- 
sonal injuries  held  not  excessive. 

ON  BEHEABINO. 

10. — Motion  for  Behearlng — Charge — ^Practice. 

Objections  urged  to  the  charge  which  do  not  raise  questions  going  to  the 
foundation  of  the  action,  will  not  be  reconsidered  on  a  second  motion  for  re- 
hearing. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Baker,  Botis,  Parker  &  Garwood  and  Beall  &  Kemp,  for  appellant. 
— The  photograph,  as  evidence,  was  incompetent  and  irrelevant. 
Photographs  are  admissible  in  certain  instances  to  identify  persons, 
places  and  things,  and  to  exhibit  particular  localities  or  places  where 
it  is  important  that  the  jury  should  have  a  clear  idea  thereof,  and  tlie 
situation  may  thus  be  better  indicated  than  by  the  testimony  of  wit- 
nesses, but  they  are  not  admissible  for  the  purpose  of  showing  the  ap- 
pearance of  a  person  prior  to  an  accident,  wherein  he  was  injured. 
Willis  V.  State,  90  S.  W.,  1104;  Thompson  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  106  S.  W.,  914;  Eock  Island  v.  Drost,  71  Illinois  App.,  613; 
Gilbert  v.  West  End  St.  R.  E.  Co.,  160  Mass.,  403. 

The  photograph  in  question  was  inadmissible  in  evidence  because  it 
was  not  shown,  as  a  preliminary  requisite  to  its  introduction,  that  it 
was  accurately  tJken,  and  was  a  correct  likeness  of  the  plaintiff  at  the 
time  it  was  taken.    We  do  not  think  a  man  competent  to  testify  that 
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a  photograph  of  himself  is  a  correct  likeness.  9  Ency.  of  Evidence,  p. 
771 ;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  775. 

The  rule  put  in  evidence  was  not  plead,  and  was  therefore  not  ad- 
missible. Pacific  Exp.  Co.  v.  Darnell  Bros.,  62  Texas,  641;  Thomp- 
son V.  Thompson,  12  Texas,  327;  Mims  v.  Mitchell,  1  Texas,  443; 
Lemmon  v.  Hanley,  28  Texas,  219. 

It  was  error  to  submit  to  the  jury  as  an  issue  the  engineer's  failure 
to  discover  the  presence  of  the  cars  on  the  side-track  in  time  to  liave 
stopped  his  train  with  the  service  application  of  air,  as  the  pleadings 
and  eviddnce  did  not  warrant  such  instruction,  and  the  jury  were  not 
instructed  as  to  what  was  meant  by  the  service  application  of  air,  and 
said  instruction  was  not  warranted  by  the  pleadings  and  evidence,  and 
was  calculated  to  confuse  the  jury.  Neither  the  pleadings  nor  the 
evidence  raised  any  issue  or  question  of  negligence  on  the  engineer's 
part  in  failing  to  so  handle  or  control  his  engine  as  to  be  able  to  stop 
the  train  and  avoid  a  collision  by  making  "a  service  application  of  air 
and  service  stop,''  and  it  was  therefore  error  to  give  the  charge  shown 
for  the  reasons  shown  by  the  assignment.  A  charge  should  not  sub- 
mit to  the  jury  matters  not  within  the  scope  of  the  pleadings.  Rail- 
way Company  v.  Measles,  81  Texas,  478. 

An  issue  must  be  made  by  the  evidence,  as  well  as  the  pleadings,  to 
authorize  its  submission  to  the  jury.  Texas  &  P.  Ry.  Co.  v.  High- 
tower,  33  S.  W.,  542;  Island  City  Boating  Ass'n  v.  New  York  & 
Texas  Steamship  Co.,  80  Texas,  378,  379. 

An  erroneous  charge  is  presumed  to  have  been  injurious.  Emerson 
V.  Mills,  83  Texas,  388 ;  Railway  v.  Greenlee,  62  Texas,  344 ;  T.,  B.  & 
H.  Ry.  Co.  V.  Warner,  88  Texas,  647. 

Moore  &  Moore  and  T,  A.  Fdlvey,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee  to 
recover  damages  arising  from  personal  injuries  received  through  the 
negligence  of  appellant.  The  cause  was  tried  by  jury  and  resulted  in 
a  verdict  and  judgment  for  appellee  in  the  sum  of  fifteen  thousand 
dollars.  The  evidence  shows  that  appellee  was  a  rear  brakeman  on  a 
freight  train  of  appellant,  and  in  October,  1907,  when  the  train  was 
going  on  a  side  track  at  Marathon,  a  station  on-  appellant's  line  of 
railway,  appellee  was  standing  on  the  front  platform  of  the  caboose  in 
performance  of  his  duties,  and  the  train  was  suddenly,'  violently  and 
negligently  stopped  by  application  of  the  emergency  brakes,  and  ap- 
pellee was  thrown  forward  about  twelve  feet,  striking  with  great  force 
against  a  brake  wheel  on  a  flatcar,  and  was  seriously  and  permanently 
damaged. 

The  court  permitted  the  introduction  in  evidence  of  a  photograph  of 
appellee  taken  on  August  12,  1907,  two  months  before  he  was  injured. 
Appellee  swore  that  it  was  a  "good  likeness"  at  the  time  it  was  taken, 
and  that  his  physical  condition  at  the  time  of  the  accident  was  the 
same  as  when  the  picture  was  taken.  Tlie  physical  condition  of  ap- 
pellee before  and  after  the  accident  was  an  issue  in  the  case,  and  the 
photograph,  especially  as  appellee  swore  that  it  was  a  good  "counter- 
feit presentment"  of  himself,  was  admissible  in  evidence.     Appellant 
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argues  that  a  man  is  not  ^^competent  to  testify  that  a  photograph  of 
himself  is  a  correct  likeness/'  but  we  see  no  reason  why  he  should  not 
be.  Appellant  made  no  ejflort  to  show  that  the  photograph  was  not  a 
correct  representation  of  the  physical  form  of  appellee  at  the  time  it 
was  taken. 

Appellee,  over  objections  on  the  part  of  appellant,  placed  in  evidence 
the  following  from  its  book  of  rules  and  regulations:  "Rule  42.  On  a 
long  train,  if  an  engineman's  brake-valve  be  opened  suddenly  and 
wide,  allowing  the  pressure  to  escape  quickly,  the  brakes  will  be  set 
on  the  front  end  some  time  before  those  on  the  rear  end,  causing  a  se- 
vere shock  on  the  train;  then,  if  engineman's  valve  be  closed  quickly, 
without  giving  time  for  the  pressure  to  become  equalized  throughout 
the  entire  train,  the  forward  brakes  will  become  released,  causing  fur- 
ther severe  shocks  to  the  train.  This  mode  of  handling  brakes  almost 
invariably  results  in  drawheads  being  pulled  and  broken.^*  The  ob- 
jections to  the  evidence  were  that  it  was  irrelevant,  incompetent,  and 
not  authorized  by  the  pleading.  It  was  alleged  in  the  petition  that  the 
emergency  brakes  were  applied  to  the  train  and  that  such  application 
"has  the  effect  practically  to  lock  the  said  wheels  of  said  engine  and 
cars  and  stop  the  same  from  revolving  and  suddenly  stopping  the 
movement  of  said  train,  and  produces  a  violent  and  sudden  jerk  and 
jar,'*  and  the  language  of  the  rule  was  admissible,  in  connection  with 
proof  that  the  emergency  brakes  had  been  applied,  as  tending  to  prove 
the  allegation  in  the  petition.  The  rule  was  not  pleaded  and  was  not 
admitted  for  the  purpose  of  proving  that  there  had  been  a  violation 
of  it,  but  merely  as  tending  to  show  the  effect  of  the  application  of 
the  emergency  brakes.  Appellee  stated  at  the  time  the  rule  was  in- 
troduced that  it  was  not  offered  on  the  question  of  negligence,  but 
merely  to  show  what  effect  air  has  on  the  appliances.  If  appellant  de- 
sired the  evidence  to  be  restricted  by  the  <;harge  to  the  specific  pur- 
pose for  wTiich  it  was  introduced,  it  should  have  requested  an  instruc- 
tion to  that  effect.  It  was  not  necessary  to  plead  the  rule  in  order  to 
use  it  unless  the  action  was  predicated  on  a  violation  of  it. 

The  third  assignment  of  error  complains  of  the  sixth  section  of  the 
charge  because  "neither  the  pleadings  nor  the  evidence  raised  any  is- 
sue or  question  of  negligence  on  the  engineer's  part  in  failing  to  so 
handle  or  control  his  engine  as  to  be  able  to  stop  the  train  and  avoid 
a  collision  by  making  'a  service  application  of  air  and  service  stop.' " 
The  petition  alleged  that  it  was  the  duty  of  the  engineer  in  approach- 
ing the  station  or  in  taking  the  side-track,  as  this  train  was  doing,  to 
go  slowly  and  to  have  tlie  train  under  full  control  by  etitirely  cutting 
off  the  steam  or  reducing  the  steam  pressure,  owing  to  the  grade,  and 
by  reducing  the  air  pressure  a  little  at  a  time,  which  is  the  usual,  cus- 
tomary and  proper  mode,  which  produces  practically  no  jolt  or  jar. 
It  was  further  shown  that  the  engineer  had  not  complied  with  his 
duty,  but  had  seventy  or  eighty  pounds  of  air  pressure  on  the  train, 
and  suddenly  and  violently  threw  that  pressure  on  the  wheels  of  the 
train.  We  think  the  term  "service  application  of  air"  as  used  in  the 
charge  was  justified  by  the  allegations  as  to  the  "usual,  customary  and 
proper  mode"  of  application  of  air,  but  if  the  appellant  thought  the 
term  should  be  defined  and  explained  it  should  have  asked  a  special 
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charge  performing  that  ofl5ce.  (Chaddick  v.  Haley,  81  Texas,  617.) 
The  issues  presented  by  the  criticised  charge  were  raised  by  the  plead- 
ings and  supported  by  the  evidence.  The  fourth  assignment  of  error 
is  practically  a  reiteration  of  the  third,  and  the  disposition  made  of 
that  assignment  applies  to  this. 

The  court  did  not  err  in  refusing  to  present  a  special  charge  to  tlie 
effect  that  only  the  happening  of  the  accident  had  been  proved  and  the 
evidence  did  not  show  that  it  was  caused  by  negligence.  It  was  al- 
leged in  the  petition  that  the  engineer  ran  his  train  on  the  side-track 
at  too  great  a  rate  of  speed,  and  did  not  keep  a  proper  lookout  for  ob- 
structions, and  not  having  his  train  under  proper  control,  that  he  ran 
in  so  close  to  a  car  on  the  siding  as  to  render  necessary  the  application 
of  the  emergency  brakes,  which  caused  appellee's  injuries.  The  alle- 
gations were  sustained  by  the  proof.  The  fireman,  who  was  on  the  en- 
gine at  the  time  of  the  accident,  swore  that  he  had  not  been  looking 
for  cars  on  the  siding;  that  the  train  was  running  six  or  seven  miles 
an  hour;  that  he  could  have  seen  fifteen  car  lengths,  or  450  feet,  ahead 
if  he  had  been  looking;  that  the  cars  on  the  siding  were  not  seen  until 
the  locomotive  was  within  thirty-five  or  forty  feet  of  them  and,  with 
the  emergency  air,  which  locks  every  wheel  on  the  train,  it  moved 
twenty  or  twenty-five  feet  before  it  stopped.  He  stated  that  the  cars 
on  the  siding  were  thirty  car  lengths,  or  900  feet,  from  the  switch. 
The  engineer  was  not  placed  on  the  stand.  The  Jar  to  the  train  was 
so  great  that  it  not  only  threw  appellee  down  but  threw  a  man  in  the 
caboose  off  the  seat  against  the  door,  broke  the  shades  of  the  lights  and 
turned  the  refrigerator  over.  It  would  have  been  gross  error  to  have 
taken  the  case  from  the  jury,  as  requested  by  appellant. 

The  court  did  not  err  in  refusing  an  instruction  that  negligence  was 
not  inferable  from  the  mere  happening  of  the  accident.  The  court 
fully  instructed  the  jury  that  unless  the  engineer  had  been  guilty  of 
negligence  as  alleged,  that  appellee  could  not  recover,  and  the  special 
charge  would  not  have  assisted  the  jury  in  the  least  in  arriving  at  a 
correct  verdict. 

The  seventh  assignment  is  disposed  of  by  the  disposition  of  other 
assignments  herein,  and  the  eighth  assignment  of  error  is  without 
merit.  The  only  part  of  the  testimony  of  Dr.  Staten  objected  to  by 
appellant  was  not  responsive  to  the  question  asked  him  by  appellee, 
and  the  court  sustained  the  objection  to  it  and  instructed  the  jury  not 
to  consider  it.  The  same  is  true  of  the  statement  made  by  the  same 
witness,  which  is  the  subject  of  the  ninth  assignment  of  error.  We  pre- 
sume the  jury  obeyed  the  court  and  did  not  consider  the  statements. 
The  remarks  of  the  witness  were  gratuitous,  not  called  for  by  the 
questions  of  appellee,  and  he  should  not  be  held  responsible  for  them, 
especially  when  the  court  has  rebuked  the  witness  and  withdrawn  the 
statements  from  the  jury. 

The  evidence  is  sufficient  to  show  that  the  engineer,  in  going  on  the 
siding  at  a  speed  of  six  or  seven  miles  an  hour,  did  not  have  his  train 
under  control,  or  it  would  not  have  been  necessary  to  use  the  emer- 
gency brakes.  There  was  no  necessity  for  the  violent  and  unusual 
mode  of  stopping  the  train,  except  such  as  had  been  created  by  the 
negligence  of  the  engineer  and  fireman. 
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It  appears  from  the  facts  that  prior  to  the  accident  appellee  weighed 
157  pounds  and  was  in  good  physical  condition;  that  he  had  stood  a 
physical  examination  for  employment  by  appellant's  physician  and 
that  he  had  performed  his  work  as  a  brakeman  in  a  satisfactory  man- 
ner. At  time  of  the  trial  he  was  in  a  weak  and  emaciated  condition, 
weighing  121  pounds,  had  a  movable  or  floating  kidney,  and  his  mus- 
cles and  parts  of  his  hands  were  atrophied.  Both  kidneys  were  dis- 
eased. The  doctors  agreed  on  his  condition  but  differed  as  to  the 
cause  of  it.  Some  of  the  doctors  swore  that  the  floating  kidney, 
atrophy  of  the  muscles  and  wasting  away  of  appellee's  flesh,  should  be 
ascribed  to  the  fall  he  had  on  the  train.  The  circumstances  point  to 
the  accuracy  of  that  conclusion  and  the  jury  found  in  favor  of  it.  If 
the  pitiable  condition  of  appellee  was  superinduced  and  brought  about 
by  the  fall  he  received  through  the  negligence  of  appellant,  a  verdict 
for  fifteen  thousand  dollars  can  not  be  deemed  to  have  been  the  out- 
come of  passion  or  prejudice,  and  can  not  be  held  to  be  excessive  by 
this  court.    The  judgment  is  affirmed. 

Affirmed, 

ON    MOTION    FOR    BEHEARINO. 


This  is  a  second  motion  for  rehearing,  the  first  having  been  over- 
ruled by  this  court.  In  the  brief  the  only  proposition  under  the 
fourth  assignment  of  error,  which  is  the  subject  of  the  motion  for  re- 
hearing, was  that  the  allegations  and  facts  did  not  justify  the  charge 
complained  of  and  that  the  term  "service  application"  was  not  defined. 
As  appears  in  our  former  opinion,  the  facts  justified  the  charge,  and 
there  was  no  merit  in  the  objection  to  the  use  of  the  term  '^service  ap- 
plication of  air.''  Now  at,  this  late  date,  after  the  first  motion  for 
rehearing  has  been  overruled,  for  the  first  time  appellant  seeks  to  raise 
objections  to  the  charge  not  contemplated  before.  We  have  considered 
the  objections  now  urged  to  the  charge  and  find  that  they  do  not  raise 
questions  going  to  the  foundation  of  the  action,  and  we  decline  to 
consider  them  further.    The  motion  is  overruled. 


Writ  of  error  refused. 


Overruled. 


St.  Louis   Southwestern  Eailway   Company  of  Texas  v.   Mrs. 

B.  J.  NiBLACK  et  al. 
Decided  February  11,  1909. 

1. — ^Damages— Decreased  Eaming  Capaoity. 

When  personal  injuries  are  shown  of  such  a  nature  as  to  justify  the  con- 
clusion that  plaintiff's  capacity  to  earn  money  in  any  avocation  has  been 
thereby  lessened,  the  right  to  recover  some  damages  for  such  diminution  is 
established,  and  should  be  submitted  to  the  jury,  though  there  is  no  evidence 
as  to  the  actual  earning  of  plaintiff  before  and  after  the  injury;  but  it  is 
otherwise  as  to  diminution  of  plaintiff's  earning  capacity  in  any  special  call- 
ing which  he  had  nursued  or  for  which  he  is  qualified;  such  latter  element 
13  in  the  nature  oi  special  damages,  capable  of  specific  proof,  and  should  be 
pleaded  and  shown  by  the  evidence,  to  justify  its  submission. 

8. — Same — Cases  Keviewed. 

Texas  &  P.  Ry.  Co.  v.  Bowlin,  32  S.  W.,  018;  Houston  &  T.  C,  Ry.  Co. 
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V.  Bird,  48  S.  W.,  756;  St.  Louis,  8.  W.  Ry.  Co.  v.  Smith,  38  Texas  Civ.  App., 
607; -St.  Louis.  S.  W.  Ry.  Co.  v.  Acker,  44  Texas  Civ.  App.,  660;  Dallas  Con, 
£Iec.  St.  Ry.  Co.  v.  Motwiller,  101  Texas,  616,  discussed. 

3. — Same — ^Evidenoe. 

Evidence  in  case  of  personal  injuries  to  a  woman  seventy-three  years  old 
and  by  occupation  a  midwife  considered  and  held  sufficient  to  support  a  sub- 
mission of  decrease  in  earning  capacity  as  an  element  of  damages  recoverable, 
though  there  was  no  evidence  offered  of  the  amount  she  earned  before  the  injury. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

E.  B.  Perkins  and  Marsh  &  Mcllwaine,  for  appellant. — ^The  evi- 
dence failing  to  disclose  facts  which  would  enable  the  jury  to  reach 
an  intelligent  conclusion  as  to  the  amount  of  loss  sustained  by  reason 
of  any  impairment  of  the  earning  capacity  of  Mrs.  Niblack,  the  court 
erred  in  submitting  such  issue  to  the  jury.  Railway  v.  Bird,  48  S. 
W.,  756;  Railway  v.  Smith,  38  Texas  Civ.  App.,  507;  Railway  v. 
Acker,  44  Texas  Civ.  App.,  560;  Railway  v.  Motwiller,  101  Texas,  515. 

Wm,  H,  Hanson  and  Sawnie  Robertson,  for  appellees. — ^A  trial 
court  should  submit  the  issue  of  impairment  of  earning  capacity  to 
the  jury  as  an  element  of  damage  where  the  pleadings  allege  and 
the  evidence  discloses  an  ability  to  perform  work  (though  the  money 
value  of  such  work  is  not  shown),  and  further  discloses  the  nature 
and  extent  and  effect  of  injuries  to  the  physical  or  mental  condition 
of  the  injured  party  after  such  injuries.  The  jury,  upon  such  plead- 
ings and  evidence,  can  assess  damage  for  impairment  of  earning  ca- 
pacity (if  any)  from  common  knowledge  and  experience.  St.  Louis 
S.  W.  Ry.  Co.  V.  Garber,  111  S.  W.,  232;  Ry.  Co.  v.  Motwiller,  101 
Texas,  615;  International  &  G.  N.  Ry.  Co.  v.  Cruseturner,  44  Texas 
Civ.  App.,  181;  International  &  G.  N.  R.  R.  Co.  v.  Edwards,  91  S. 
W.,  640;  Texarkana  &  Ft.  S.  Ry.  Co.  v.  Toliver,  37  Texas  Civ. 
App.,  437;  Missouri,  K.  &  T.  Ry.  Co.  v.  Vance,  41  S.  W.,  167;  Mis- 
souri,  K.  &  T.  Ry.  Co.  v.  Johnson,  37  S.  W.,  771. 

WILLSON",  Chief  Justice. — In  attempting  as  a  passenger  to  get 
on  one  of  appellant^s  passenger  trains  at  Brownsboro,  Mrs.  R.  J.  Xib- 
lack  suffered  injuries  to  her  person  as  the  proximate  result  of  ap- 
pellant's act  in  negligently  moving  its  said  train.  By  her  suit  com- 
menced against  appellant  she  sought  to  recover  damages  on  account 
of  injuries  so  suffered  by  her.  Before  a  trial  of  the  case  was  had 
she  died,  intestate,  and  appellees  as  her  heirs  at  law,  alleging  that 
there  were  no  debts  against  her  estate  and  no  necessity  for  an  admin- 
istration thereon,  and  further  alleging  that  her  death  was  not  caused 
by  the  injuries  she  had  so  sustained,  made  themselves  the  parties 
plaintiff  in  the  suit  and  continued  its  prosecution.  As  the  result  of 
a  trial  they  recovered  a  judgment  against  appellant  for  the  sum  of 
$750.     From  that  judgment  appellant  is  prosecuting  this  appeal. 

The  court  instructed  the  jury,  in  the  event  they  should  find  for 
appellees,  to  take  into  consideration,  in  determining  the  amotiJit  of 
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their  damages^  not  only  the  nature  and  extent  of  the  injuries  suffered 
by  Mrs.  Niblack  and  the  mental  or  physical  pain  suffered  by  her  as 
the  direct  result  of  such  injuries,  but  also  "any  impairment  of  the 
earning  capacity  of  said  Mrs.  Niblack  up  to  the  date  of  her  death  as 
the  direct  and  proximate  result  of  such  injuries.*' 

An  assignment  questioning  the  correctness  of  the  court's  action  in 
so  instructing  the  jury  is  the  only  one  presented  in  appellant's  brief. 
In  support  of  the  assignment  it  is  insisted  that  the  evidence  failed 
to  "disclose  facts  which  would  enable  the  jury  to  reach  an  intelligent 
conclusion  as  to  the  amount  of  loss  sustained  by  reason  of  any  im- 
pairment of  the  earning  capacity  of  Mrs.  Niblack,"  and  that  there- 
fore it  was  error  to  submit  such  an  issue  to  the  jury. 

In  their  petition  appellees  alleged  that  Mrs.  Niblack  "was  by  pro- 
fession a  nurse,  and  was  strong  and  able-bodied,  and  capable  of  earn- 
ing and  did  earn  $2  per  day,  and  that  by  reason  of  said  injuries  .  .  . 
she  was,  up  to  the  time  of  her  death,  incapacitated  from  following 
her  said  profession  or  performing  any  kind  of  work,  and  her  earning 
capacity  was  entirely  destroyed."  Prom  the  evidence  it  appeared  that 
before  she  suffered  the  injuries  complained  of  Mrs.  Niblack,  though 
then  73  or  74  years  old,  enjoyed  good  health  and  was  as  strong  and 
active  as  an  ordinary  woman  usually  is  when  only  35  years  old; 
that  she  frequently  walked  from  her  home  to  the  postoffice — a  dis- 
tance of  three  or  three  and  a  half  miles — ^and  back,  and  often  accom- 
panied younger  people  on  fishing  trips  to  a  creek  about  a  mile  from 
her  home.  It  further  appeared  from  the  evidence  that  she  was  by 
profession  a  midwife;  that  as  such  she  was  paid  for  her  services,  and 
that  she  "more  than  made  a  living."  It  further  appeared  from  the 
evidence  that  among  the  injuries  sustained  by  Mrs.  Niblack  was  a 
broken  rib  and  a  hernia  or  rupture  in  the  left  groin;  that  she  was 
confined  to  her  bed  and  treated  by  a  physician  during  the  five  or  six 
weeks  immediately  following  after  the  time  she  was  injured;  that  off 
and  on  thereafterwards  until  her  death,  as  the  result  of  the  injuries 
she  had  received,  she  was  under  treatment  by  the  physician,  and 
that  during  most  of  the  time  she  was  confined  to  her  bed  or  to  the 
house  in  which  she  lived. 

In  Texas  &  P.  Ry.  Co.  v.  Bowlin,  32  S.  W.,  918,  the  plaintiff  had 
alleged  that  by  reason  of  the  injury  he  had  sustained  he  had  suffered 
and  still  suffered  "great  mental  and  physical  pain;  that  he  is  disfig- 
ured in  his  face  by  the  loss  of  his  eye;  that  he  suffers,  and  during 
his  life  must  continue  to  suffer  the  loss  of  sight  in  his  left  eye."  By 
his  charge  the  court  authorized  the  jury  in  determining  the  amount 
of  the  plaintiff's  damages,  to  take  into  consideration  his  diminished 
ability  to  earn  a  livelihood  in  the  future.  It  was  assigned  as  error 
that  the  pleadings  and  evidence  did  not  raise  an  issue  as  to  the  plain- 
tiff's diminished  capacity  to  labor.  The  report  of  the  case  does  not 
show  what  the  evidence,  if  any,  was,  further  than  that  plaintiff  was 
a  farmer  and  had  suffered  the  loss  of  one  of  his  eyes.  In  overruling 
the  assignment  the  Court  of  Civil  Appeals  for  the  Second  District 
said:  "The  general  rule  undoubtedly  is  that  whatever  damages, 
though  the  natural,  is  not  the  necessary  or  obvious,  result  of  an  in- 
jury, is  classed  as  special  damages,"  and  must  be  alleged;    that  is  to 
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say,  had  defendant  in  error  sought  to  recover  damages' on  account  of 
diminished  capacity  to  earn  money  in  a  particular  vocation^  the  facts 
in  relation  thereto  must  have  been  alleged.  Where,  however,  the 
capacity  to  earn  a  livelihood  generally,  without  reference  to  any  par- 
ticular calling,  is  obviously  impaired,  as  it  must  be  conceded  it  would 
be  by  the  loss  of  so  essential  an  organ  as  that  kittle  member'  that 
Ogives  life  to  every  part  about  us,'  the  damage  should  be  classed  as 
general,  and  not  special.  ...  In  this  case,  while  there  was  proof, 
incidentally,  that  the  party  injured  was  a  farmer,  it  was  not  pretended 
that  he  was  entitled  to  recover  an3rthing  on  the  ground  that  the  loss 
of  an  eye  was  more  detrimental  in  that  occupation  than  it  would 
have  been  in  some  other.  No  evidence  was  offered  of  any  such  peculiar 
damage.  The  charge  submitted  only  the  impaired  ability  generally 
to  earn  a  livelihood  in  the  future,  without  reference  to  any  particular 
pursuit,  and  that  being  the  result  of  the  alleged  and  proven  loss  of 
sight  for  life,  it  is  implied  by  law.  Texas  &  P.  Ry.  Co.  v.  Curry,  64 
Texas,  85.  The  issue  as  submitted  was  then  within  the  pleadings 
and  proof,  and  could  have  operated  no  surprise.^' 

In  Houston  &  T.  C.  Ry.  Co.  v.  Bird,  48  S.  W.,  756,  it  appeared 
that  the  plaintiff,  a  young  woman,  was  a  teacher,  but  it  did  not 
appear  that  she  had  ever  taught.  There  was  evidence,  however,  that 
before  she  sustained  the  injury  she  had  made  her  own  living  and 
assisted  her  father  to  take  care  of  > his  family;  but  the  circumstances 
under  which  they  lived,  from  which  the  jury  could  infer  the  value 
of  the  living  which  she  had  made  for  herself  and  of  her  services  in 
assisting  her  father,  were  not  shown.  In  sustaining  assignments  at- 
tacking as  excessive  the  verdict  of  the  jury  and  as  erroneous  a  charge 
of  the  trial  court  authorizing  the  jury  to  consider  in  estimating  her 
damages  the  plaintiff's  lessened  earning  capacity,  the  Court  of  Civil 
Appeals  for  the  First  District  said:  "In  order  to  authorize  this 
element  of  damage  to  be  submitted  to  the  jury,  there  should  be  evi- 
dence tending  to  show  what  was  the  earning  capacity  before  the  in- 
jury, and  the  extent  to  which  it  has  been  affected.  Upon  the  first 
point  the  evidence  is  wholly  insufficient,  and  on  the  second  it  is  not 
as  clear  as  it  might  be.  The  physician  testified  very  clearly  and 
fully  as  to  the  nature  of  her  injuries,  and  their  effect  upon  her  dur- 
ing the  time  he  treated  her.  He  also  gave  his  opinion  as  to  the  prob- 
ability of  the  continuance  and  permanency  of  such  effects.  But  as  to 
their  permanency  his  opinion  was  not  positive,  and  a  considerable 
period  elapsed  after  he  had  last  seen  her  before  the  trial,  during 
which  no  other  doctor  had  treated  her.  As  to  her  condition  during 
this  time,  her  own  evidence  is  quite  meagre.  Whether  she  had  been 
able  to  earn  any  money,  or  to  follow  in  any  degree  her  former  avoca- 
tions, there  is  no  evidence.  We  do  not  mean  to  say  that,  if  the  evi- 
dence had  been  fullfer  as  to  her  former  earning  capacity,  there  was 
not  enough  to  authorize  the  court  to  submit  the  question  of  its  im- 
pairment to  the  jury,  but  to  point  out  the  indefiniteness  of  the  proof 
upon  the  latter  as  well  as  the  former  point.  In  the  absence  of  evi- 
dence from  which  the  jury  could  properly  ascertain  the  amount  of  loss 
sustained  in  impairment  of  ability  to  earn  money,  it  was  error  for 


1909.]       St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Niblack.  623 

the  court  to  submit  this  element  to  the  jury,  and  because  of  the 
absence  of  such  evidence  we  think  also  that  4he  verdict  was  excessive." 

In  St.  Louis  S.  W.  By.  Co,  v.  Smith,  38  Texas  Civ.  App.,  507, 
plaintiff  had  alleged  that  as  a  result  of  injuries  complained  of  he 
had  lost  the  use  of  one  of  his  eyes.  He  so  testified  on  the  trial.  It 
further  appeared  from  the  evidence  that  he  was  25  or  26  years  old, 
that  before  he  sustained  the  injuries  he  had  been  a  farmer  and  had 
worked  as  section  hand  on  a  railroad,  and  that  after  he  received  the 
injuries  he  did  not  seem  to  be  as  "pearf*  as  he  was  before  he  received 
them.  The  Court  of  Civil  Appeals  for  the  Fifth  District,  in  sustain- 
ing an  assignment  based  on  the  refusal  of  the  trial  court  to  instruct 
the  jury  not  to  take  into  consideration  plaintiff's  diminished  capacity 
to  earn  money,  and  on  the  court's  charge  authorizing  the  jury  to  con- 
sider, in  ascertaining  plaintiff's  damages,  such  diminished  capacity, 
said :  *TVhile  the  evidence  shows  that  appellee  had  worked  on  a  farm 
and  on  a  railroad  section,  it  does  not  show  or  tend  to  show  what  was 
his  earning  capacity  in  either  employment.  So  far  as  disclosed  by 
the  record,  he  was  only  employed  by  the  day  or  month  to  work  on  the 
farm,  and  the  evidence  does  not  show  the  amount  he  received,  or  the 
value  of  his  services,  either  as  a  farm  laborer  or  section  •  hand ;  nor 
were  sufficient  facts  proven  from  which  the  value  of  such  services  could 
reasonably  be  inferred.  It  was  not  essential  that  the  value  of  such  serv- 
ices or  the  extent  to  which  appellee's  earning  capacity  had  been  af- 
fected should  be  established  with  exactness;  for  in  the  assessment  of 
damages  of  this  character  the  amount  must  necessarily  be  referred, 
in  a  measure,  to  the  sound  judgment  and  discretion  of  the  jury.  This 
does  not  mean,  however,  that  their  verdict  may  be  the  result  and 
expression  of  a  mere  guess  or  conjecture.  Although  the  plaintiff  is 
not  required  to  prove  the  amount,  he  is  required  to  prove  the  facts 
from  which  the  jury  can  determine  intelligently  the  amount  that  will 
fairly  compensate  him  for  the  loss  sustained.  The  mere  proof  of 
previous  avocation  and  the  character  of  his  injuries  will  not  suSice. 
Houston  &  T.  C.  By.  Co.  v.  Bird,  48  S.  W.,  756." 

In  St.  Louis  S.  W.  By.  Co.  v.  Acker,  44  Texas  Civ.  App.,  560,  the 
plaintiff  was  a  farmer  and  tomato  grower.  Whether  as  such  he  owned 
or  rented  land,  and  whether  he  cultivated  one  or  a  number  of  acres 
did  not  appear.  One  of  the  injuries  he  had  suffered  was  to  his  arm, 
stiffening  it  at  the  elbow,  etc.  In  sustaining  an  assignment  complain- 
ing of  the  action  of  the  trial  court  in  instructing  the  jury  to  consider 
the  plaintiff's  diminished  capacity  to  labor  in  determining  the  amount 
of  his  damages,  the  Court  of  Civil  Appeals  for  the  First  District  said : 
"There  was  no  evidence  to  show  what  the  plaintiff's  earning  capacity 
was  before  the  injury,  and  any  amount  which  the  jury  might  fix  as 
compensation  for  the  diminution  of  that  capacity  would  be  purely 
speculative.  In  a  case  in  which  it  is  impossible  to  show  definitely  what 
the  earning  capacity  of  the  injured  person  is  no  such  proof  would  be 
required,  but  it  is  incumbent  upon  a  plaintiff  seeking  to  recover  dam- 
ages of  this  kind  to  show  the  nature  and  character  of  his  business  or 
employment  with  that  degree  of  certainty  of  which  the  case  is  sus- 
ceptible, and  this  is  not  done  by  the  evidence  in  the  instant  case." 

In  Dallas  Con.  Elec.  St.  By.  Co.  v.  Motwiller,  101  Texas,  515,  the 
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plaintiff  was  a  stenographer,  employed  as  such  at  the  time  she  suf- 
fered the  injuries  complained  of,  resulting  in  a  shortening  of  one  of 
her  legs,  etc.,  rendering  it  diflBcult  for  her  to  get  about,  and  there- 
fore necessary  to  ride  to  and  from  her  work  on  street  cars,  whereas, 
before  she  sustained  the  injuries  she  could  and  did  walk  to  and  from 
her  work.  The  evidence  showed  that  the  plaintiff  after  she  had  suf- 
fered the  injuries  and  at  the  time  of  the  trial  was  employed  in  her 
avocation  as  a  stenographer,  but  it  did  not  show  what  her  earnings  - 
were  as  such  either  before  or  after  she  was  injured.  Xn  her  petition 
she  had  alleged  that  her  injuries  had  impaired  her  capacity  to  earn 
money  *'at  her  ordinary  occupation  or  any  other  for  which  she  is  qual- 
ified, during  all  the  balance  of  her  future  life.^'  The  trial  court  in- 
structed the  jury  in  estimating  her  damages  to  consider  her  impaired 
ability  to  earn  money,  and  it  was  insisted  that  there  was  no  evidence 
from  which  the  jury  could  properly  and '  intelligently  ascertain  the 
amount  of  her  loss  in  this  respect.  The  Court  of  Civil  Appeals  of 
the  Fifth  District,  being  of  the  opinion  that  the  evidence  showed  "a 
general  impairment  of  capacity  to  earn  money,  but  failed  to  show 
what  could  be  earned  in  any  particular  avocation,^^  certified  to  the 
Supreme  Court  the  question:  Was  it  "error  for  the  court  to  charge 
the  impairment  of  capacity  to  earn  money  as  an  element  of  damages?" 
At  the  same  time  and  in  connection  with  their  question  to  the  Su- 
preme Court,  said  Court  of  Civil  Appeals  suggested:  "There  seems 
to  be  a  conflict  in  the  decisions  of  the  Courts  of  Civil  Appeals  on 
this  question,^^  citing  as  holding  one  way  Texas  &  P.  By.  Co.  v.  Bow- 
lin,  supra,  and  as  holding  another  way,  the  other  cases,  to  wit,  Hous- 
ton &  T.  C.  Ry.  Co.  V.  Bird;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith;  and 
St.  Louis  S.  W.  Ry.  Co.  v.  Acker,  mentioned  above.  In  answering 
the  question  the  Supreme  Court  (101  Texas,  515)  stated  that  it  was 
not  clear  that  there  was  any  conflict  in  the  decision  referred  to,  and 
further  stated  that  it  was  not  practicable  "to  lay  down  a  general  rule 
such  as  is  called  for''  by  the  question.  The  Supreme  Court  further 
said:  "The  question  being  whether  or  not  there  was  any  evidence 
authorizing  the  submission  of  the  element  of  damage  from  impairment 
of  capacity  to  earn  money,  its  decision  must  depend  upon  the  evidence 
in  the  case  in  which  the  charge  is  given,  and  if  there  be  anything 
in  the  evidence  upon  which  the  allowance  of  any  sum,  however  small, 
can  properly  be  made  for  such  damages  the  objection  to  the  charge  is 
met.  There  are  several  elements  of  damage  to  be  considered  in  suits 
for  personal  injuries.  As  to  some  of  them  it  is  practicable  to  prove 
the  loss  sustained  with  some  degree  of  exactness.  Such  are  doctor's 
bills,  medicines,  and  the  like.  Of  these  the  law  requires  such  proof. 
In  many  cases  the  value  of  the  time  lost  by  the  plaintiff  may  also 
be  so  proved,  while  in  some  such  proof  can  not  be  made,  as  in  case 
of  a  wife  and  mother  performing  the  various  duties  of  housekeeper. 
This  is  true  also  of  earning  capacity  and  of  injury  to  it.  The  law 
only  exacts  the  kind  of  proof  of  which  the  £act  to  be  proved  is  sus- 
ceptible, but  it  does  exact  that.  The  earning  capacity  of  the  plaintiff 
in  this  case  as  a  stenographer  was  probably  susceptible  of  definite 
proof.  If  it  was  otherwise,  the  facts  which  made  it  so  should  have 
been  shown  to  have  entitled  her  to  have  the  jury  estimate  it  in  their 
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own  judgment  without  fuller  proof,  and  to  allow  full  compensation 
as  for  a  diminution  in  the  amount  of  her  earnings.  Nevertheless,  if 
there  is  evidence  to  show  with  sufficient  definiteness  the  loss  of  any 
part  of  that'  which  she  would  have  earned  but  for  her  injuries,  the 
submission  of  the  element  was  justified.  It  appears  that  before  she 
was  hurt  she  could  and  did  walk  to  and  from  her  work,  and  that  since 
her  injuries  she  has  been  compelled  to  ride  upon  street  cars.  From 
their  own  general  knowledge  and  experience  the  jury  could  say  that 
this  diminished  to  some  extent  the  returns  from  her  employment,  and 
we  think  this  evidence  was  as  definite  as  should  be  required  to  show 
loss  of  earning  power  to  the  extent  indicated  by  it.  Evidence  is  ad- 
duced to  put  the  jury  in  possession  of  facts  from  which  they  can 
determine  the  extent  of  impairment  of  earning  power,  and  is  not 
intended  in  itself  to  establish  a  fixed  measure  of  damages.  When  the 
jury  are  informed  of  such  a  fact  as  that  just  stated,  they  have  enough 
to  enable  them  to  allow  something  upon  that  score.  That  they  are 
not  so  informed  as  to  permit  them  to  allow  for  the  full  extent  of  such 
loss  is  no  reason  for  saying  that  they  can  not  allow  for  the  part  of 
which  they  are  sufficiently  informed.*'  In  overruling  the  assignment, 
after  this  question  had  been  so  answered,  the  Court  of  Civil  Appeals 
said:  "The  allegation  of  impaired  capacity  is  to  *earn  money  at  her 
ordinary  occupation,  or  any  other  for  which  she  is  qualified,  during 
the  balance  of  her  future  life.'  At  the  time  of  the  trial  she  was  en- 
gaged as  a  stenographer,  but  the  proof  does  not  show  what  salary 
she  received  before  and  after  the  injury.  This  would  preclude  a  re- 
covery for  any  special  damages  for  impaired  ability  in  that  particular 
avocation,  but  we  see  no  reason  why  a  recovery  could  not  be  had  for 
general  impairment  to'earn  money.  Fordyce  v.  Withers,  1  Texas  Civ. 
App.,  545.  .  .  .  When  a  diminished  capacity  to  earn  money  in  a 
particular  avocation  is  alleged  to  arise  from  a  wrongful  act,  it  is  nec- 
essary to  prove  some  facts  from  which  the  jury  would  be  justified  in 
determining  the  probable  loss  that  would  flow  from  such  diminished 
capacity.  Houston  &  T.  C.  Ey.  Co.  v.  Bird,  48  S.  W.,  756;  St.  Louis 
S.  W.  Ey.  Co.  V.  Smith,  38  Texas  Civ.  App.,  507.  But  where  there 
is  a  general  allegation  that  the  injury  caused  a  diminished  capacity 
to  earn  money  in  all  ways  and  the  evidence  shows  the  party  is  so  in- 
jured, is  it  not  a  proper  element  of  damage  to  be  submitted  to  the 
jury  for  them  to  determine  from  their  general  knowledge  and  expe- 
rience the  amount  of  such  damages?  To  illustrate:  Take  a  young 
man  who  has  attended  school  up  to  his  majority,  and  before  he  has 
time  to  pursue  any  avocation  he  is  wrongfully  injured  to  such  an 
extent  his  ability  to  earn  money  is  diminished,  and  that  fact  is  fully 
established,  could  it  be  said  that  some  particular  facts  should  be  fur- 
ther proven  to  form  a  basis  from  whicn  the  jury  might  reach  a  con- 
clusion before  the  court  would  be  authorized  to  submit  such  an  issue? 
To  do  so  it  seems  would  deprive  such  a  party  of  the  benefit  of  an 
element  of  damages  that  is  allowed  by  law.  It  is  true  that  the  evi- 
dence in  this  case  does  not  show  any  basis  for  the  recovery  of  any 
special  amount  for  diminished  capacity  in  the  avocation  of  stenogra- 
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pher,  but  it  did  show  in  a  general  way  that  appellee's  capacity  was 
diminished  for  that  as  well  as  for  all  other  avocations/' 

We  have  quoted  at  such  length  from  the  opinion  of  the  courts  in 
the  cases  cited,  as  illustrative  of  the  fact  made  evident,  we  think,  by 
a  consideration  of  them  that  adjudicated  cases  in  this  State  furnish 
little  aid  in  determining  the  question  made  on  this  appeal;  and  as 
emphasizing,  perhaps,  the  statement  of  the  Supreme  Court  that  it  is 
not  practicable  to  lay  down  a  general  rule  in  such  cases.  It  will  be 
noted  that  the  facts  in  the  Bowlin  case  did  not  appear  to  be  materially 
different  from  those  in  the  Smith  and  Acker  cases.  In  each  of  them 
there  was  evidence  showing  the  plaintiff's  avocation  in  life  and  the 
infliction  of  injuries  on  him  which  in  any  avocation  reasonably  could 
be  expected  to  so  operate  as  to  more  or  less  diminish  his  capacity  to 
earn  money.  In  each  of  them  there  was  an  absence  of  any  other  evi- 
dence entitled  to  weight  in  estimating  the  damages  he  had  suffered 
on  account  of  such  diminished  capacity  to  earn  money.  Yet  in  the 
one  a  recovery  was  allowed,  while  in  the  other  a  recovery  was  denied. 
It  also  will  be  noted  that  the  facts  in  the  Bird  case,  where  a  recovery 
for  such  damages  was  denied,  were  not  materially  different  from  those 
in  the  Motwiller  case,  where  the  Supreme  Court  held  it  not  to  be 
error  to  submit  to  the  jury  an  issue  as  to  the  plaintiff's  lessened  earn- 
ing capacity.  In  neither  the  Bird  nor  the  Motwiller  case  was  there 
any  evidence  showing  the  earning  capacity  of  the  plaintiff  either  be- 
fore or  after  the  injury.  It  is  true  that  in  the  Motwiller  -case  it  ap- 
peared that  as  the  result  of  injuries  incapacitating  her  from  walking 
without  difficulty  it  became  necessary  for  the  plaintiff  to  ride  on  street 
cars  to  and  from  her  work,  and  so  incur  an  expense  she  was  not  sub- 
ject to  before  she  sustained  the  injuries,  and  the  Supreme  Court  seems 
to  have  given  controlling  weight  to  this  fact  in  answering  jbhe  certified 
question.  But  it  occurs  to  us  thajt  such  expense  should  not  be  taken 
into  account  on  an  issue  as  to  diminished  earning  capacity.  It  cre- 
ated an  additional  demand  on  the  plaintiff's  earnings,  but  may  not 
in  the  least  have  diminished  the  sum  she  was  capable  of  earning. 

Eecurring  to  the  case  before  us,  it  is  clear,  we  think,  that  if  the 
reasoning  which  controlled  in  the  disposition  made  of  the  Smith  and 
Acker  cases  should  be  applied  to  its  facts  the  judgment  now  before 
us  for  review  should  be  reversed.  For  here,  as  in  those  cases,  the 
evidence  may  be  said  to  go  no  further  than  to  show  the  age  and  the 
previous  avocation  of  the  plaintiff  and  the  character  of  her  injuries. 
On  the  other  hand,  if  the  reasoning  in  the  Bowlin  and  Motwiller  cases 
should  be  applied,  the  judgment  in  the  instant  case  should  be  affirmed. 
For  here,  as  in  those  cases,  while  the  evidence  failed  to  show  the 
plaintiff  to  be  entitled  to  recover  any  specific  amount  as  damages  on 
account  of  a  lessened  capacity  to  earn  money  in  her  avocation  as  a 
nurse,  it  was  sufficient  to  show  that  her  capacity  to  earn  money  in 
that  or  any  other  avocation,  in  a  general  way,  had  been  diminished. 
We  are  of  the  opinion  that  the  reasons  which  allow  are  more  satis- 
factory than  those  which  deny  a  right  of  recovery  in  such  case.  A 
lessened  capacity  to  earn  money  is  recognized  by  the  law  as  a  basis 
sufficient  for  the  recovery  of  such  damages.  To  support  a  finding  of 
a  specific  sum  as  representing  such  damages  resulting  to  the  plaintiff 
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in  a  particular  avocation,  it  doubtless  is  correct  to  say  that  there 
should  be  other  evidence  than  that  which  merely  shows  the  avocation 
of  the  plaintiff  and  the  character  of  his  injuries.  But  when  the  in- 
juries suffered  are  shown  to  be  of  such  a  nature  as  fairly  to  justify 
the  conclusion  that  the  plaintiff's  capacity  to  earn  money  in  any  avo- 
cation has  been  thereby  lessened,  it  seems  to  us  that  the  right  to  a 
recovery  of  some  amount  as  damages  should  be  held  to  have  been 
sufiioiently  established.  Whether,  in  the  event  of  a  recovery,  the 
amount  allowed  should  be  held  to  be  supported  by  such  testimony  is 
another  question.  But  on  such  evidence  the  plaintiff  should,  we  think, 
be  held  to  be  entitled  to  recover  at  least  nominal  damages,  and  in 
the  absence  of  an  assignment  attacking  the  verdict  in  such  a  case  as 
excessive,  we  think  it  should  be  presumed  in  support  of  the  judg- 
ment that  the  jury  found  only  nominal  damages.  The  evidence  in 
this  case  we  think  was  sufficient  to  support  a  finding  that  Mrs.  Nib- 
lack's  capacity  to  earn  money  had  been  lessened  as  a  result  of  the 
injuries  she  had  suffered,  and  therefore  was  sufficient  to  support  a 
finding  in  plaintiff's  favor  for  nominal  damages.  An  assignment  at- 
tacking the  verdict  as  excessive  not  having  been  presented  on  this 
appeal,  we  will  presume  in  support  of  the  judgment  that  if  the  jury 
found  in  plaintiff's  favor  on  account  of  Mrs.  Niblack's  lessened  earn- 
ing capacity,  they  found  only  nominal  damages.  The  judgment  there- 
fore will  be  affirmed 

Affirmed. 
Writ  of  error  refused. 


The  Lantry-Sharpe  Contracting  Company  v.  W.  E.  McCracken. 

Decided  February  11,  1009. 

1. — Pilaster  and  Servant — ^Vioe-Prlnoipal. 

One  having  authority  from  the  master  to  employ  and  discharge  other 
servants  is,  as  to  them,  a  vice  principal;  but  one  having  merely  authority  to 
direct  them  in  their  work  is  such  vice  principal  only  in  such  acts  of  direction; 
and  as  to  acts  done  merely  in  laboring  with  them  he  is  a  fellow  servant  for 
injury  by  whose  negligence  they  cannot  recover  under  the  common  law  rule. 

8. — ^Same — Negligence  of  Fellow  Serrant — Charge. 

An  instruction  denying  a  servant  the  right  to  recover  for  injuries  if  they 
were  proximately  caused  by  negligence  of  a  fellow  servant  is  correct,  in  the 
absence  of  evidence  tending  to  show  that  negligence  of  one  acting  as  a  vice 
principal   also  proximately  contributed  to  cause  the  injury. 

8.— Sane. 

Evidence  considered  and  held  to  show  no  negligence  contributing  to  cause 
the  injury  on  the  part  of  defendant's  foreman  in  directing  the  work  which 
would  render  improper  a  requested  charge  relieving  defendant  from  liability 
if  it  was  proximately  caused  by  negligence  of  fellow  servants. 

4. — ^Negllgence — Pleading. 

A  general  allegation  of  negligence,  followed  by  specification  of  particular 
acts  or  omissions,  will,  it  seefhs,  be  construed  as  limited  to  the  matters  speci- 
fied unless  an  intention  not  to  so  limit  it  appears. 

Appeal  from  the  District  Court  of  Bell  County.    Tried  below  before 
Hon.  .John  M.  Furman. 
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Harry  P.  Lawther  and  Arthur  M,  Monteiih,  for  appellant. — ^Bruce 
was  a  fellow  servant.  Houston  Ice  &  Brewing  Co.  v.  Pisch,  77  S.  W., 
1047;  Young  v.  Hahn,  96  Texas,  99;  Cullen  v.  Norton,  126  N.  Y.,  1 ; 
Donovan  v.  Ferris,  128  Cal.,  48;  Wiskie  v.  Montello  Granite  Co.,  Ill 
Wis.,  443;  Ft.  Worth  &  Denver  By.  Co.  v.  Bamp,  70  S.  W.,  569; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Smith,  76  Texas,  611;  Peschel  v. 
Chicago,  M.  &  St.  Paul  By.  Co.,  62  Wis.,  345;  Maughmer  v.  Behring, 
19  Texas  Civ.  App.,  299. 

The  question  as  to  whether  the  servant  through  whose  negligence 
the  injury  is  claimed  to  have  been  inflicted  is  to  be  regarded  as  a 
fellow  servant  of  the  injured  servant,  or  as  the  vice-principal  of  the 
master,  depends  not  upon  the  rank  or  grade  of  the  servant  inflicting 
the  injury,  nor  on  the  relative  rank  or  grade  of  the  two  servants  with 
respect  to  each  other,  but  upon  the  character  of  the  act  which  the 
servant  inflicting  the  injury  was  doing  at  the  time.  4  Thompson, 
Neg.,  sees.  4917-4918.  Superiority  in  rank  is  not  a  controlling  test 
nor  the  fact  that  the  one  has  the  right  to  direct  and  control  the  work 
of  the  other.  4  Thompson,  Neg.,  sec.  4938,  and  authorities  cited. 
Bruce  at  the  time  was  performing  an  act  of  service,  not  an  act  of 
the  master  or  vice-principal.     Authorities  cited,  supra. 

The  rule  is  that  it  is  the  duty  of  the  master  to  provide  a  reasonably 
safe  place  and  structure  for  his  servants  to  work  upon;  but  this  obli- 
gation does  not  compel  him  to  keep  a  building  which  they  are  em- 
ployed in  erecting  in  a  safe  condition  in  every  moment  of  their  work, 
so  far  as  its  safety  depends  on  the  due  performance  of  that  work  by 
them  and  their  fellow  servants.  Or,  differently  stated,  this  obligation 
has  no  reference  to  the  safety  or  condition  of  the  thing  the  servant  is 
emplo3^ed  to  repair  or  complete.  Armour  v.  Hahn,  111  IT.  S.,  313; 
Texas  &  P.  By.  Co.  v.  Hahn,  93  Texas,  651;  Carlson  v.  Oregon  Short 
Line  &  XJ.  N.  By.  Co.,  28  Pac,  497;  Porter  v.  Silver  Creek  &  M. 
Coal  Co.,-  84  Wis.,  424 ;  City  of  Minneapolis  v.  Lundin,  7  C.  C.  A., 
344;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Jackson,  12  C.  C.  A.,  507;  Finalay- 
son  V.  Utica  Min.  &  Mill.  Co.,  14  C.  C.  A.,  492;  Allen  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  14  Texas  Civ.  App.,  344;  Direct  Navigation  Co. 
V.  Anderson,  29  Texas  Civ.  App.,  65;  Bichardson  v.  Anglo-American 
Provision  Co.,  72  111.  App.,  77;  1  Labatt,  Master  and  Servant,  611- 
612,  sec.  269;  2  Id.,  1722,  sec.  588;  HoUerhan  v.  Union  Iron  and 
Foundry  Co.,  35  S.  W.,  260. 

The  master  is  under  no  obligation  to  warn:  (1)  Where  the  danger 
is  apparent,  obvious,  and  open  to  observation;  (2)  where  the  servant 
has  represented  himself  to  be  competent  and  the  master  is  ignorant 
of  his  inexperience.  (1)  Gulf,  C.  &  S.  F.  By.  Co.  v.  Wittig,  35  S.  W., 
857 ;  International  &  G.  N.  By.  Co.  v.  M-cCarty,  64  Texas,  632 ;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Williams,  72  Texas,  159;  Houston  &  T.  C.  By. 
Co.  V.  Strycharski,  6  Texas  Civ.  App.,  555;  Thompson  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  14  Fed.,  566;  (2)  Missouri  Pac.  By.  Co.  v.  Watts, 
63  Texas,  549 ;  International  &  G.  N.  By.  v.  Hester,  64  Texas,  401 ; 
Ciriack  v.  Merchants  Woolen  Co.,  151  Mass.,  152;  Goodnow  v.  Wal- 
pole  Emery  Mills,  146  Mass.,  261;  Perry  v.  Old  Colony  Co.,  164 
Mass.,  296;  Hathaway  v.  111.  Cen.  By.  Co.,  92  Iowa,  337;  Junior  v. 
Missouri    Electric    Light    &    P.     Co.,     127    Mo.,     79;     Yeager     v. 
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Burlington,  C.  E.  &  N".  Ey.  Co.,  93  Iowa,  1;  Truntle  v.  North 
Star  W.  Mill  Co.,  67  Minn.,  62;  Cenielewski  v.  Mollenhauer  Sugar 
Eef.  Co.,  11  App.  Div.,  Ill;  Wagner  v.  Jayne  Chemical  Co.,  147 
Pa.,  475;  Cole  v.  Chicago  &  N.  W.  Ry.  Co.,  71  Wis.,  114;  Paule  v. 
Florence  Mining  Co.,  80  Wis.,  360;  Dougherty  v.  West  Superior 
Iron  &  S.  Co.,  88  Wis.,  843;  BuzdeU  v.  Laconia  Mfg.  Co.,  48  Me.,  113. 

J.  B,  McMahon,  for  appellee. — Appellant  having  placed  Bruce  in 
charge  of  the  construction  of  the  rock-crusher  plant,  with  authority 
to  manage,  control  and  direct  appellee  and  other  workmen  assisting 
him  in  the  erection  of  said  structure,  as  to  their  work  tliereon,  and 
having  placed  said  workmen  under  him  with  instructions  to  obey  his 
orders,  he  was,  therefore,  a  vice-principal,  and  not  a  fellow  servant  of 
appellee  and  the  other  workmen.  McCracken  v.  Lantry-Sharpe  Con- 
tracting Co.,  101  S.  W.,  520;  Abilene  Cotton  Oil  Co.  v.  Anderson,  91 
S.  W.,  607;  Bering  Manuf.  Co.  v.  Pemelat,  35  Texas  Civ.  App.,  36; 
Waxhachie  Cotton  Oil  Co.  v.  McLain,  27  Texas  Civ.  App.,  334;  M. 
&  P.  Oil  Co.  V.  Burns,  72  S.  W.,  626;  Mexican  Nat.  Ry.  Co.  v.  Finch, 
27  S.  W.,  1028;  Gunter  v.  GraniteviUe  Man.  Co.,  18  S.  C,  270,  44 
Am.  Bep.,  573;  Hunt  v.  Desloge  C.  Lead  Co.,  79  S.  W.,  710;  Bain 
V.  Irwin,  72  S.  W.,  622. 

It  matters  not  that  Bruce  was  performing  an  act  of  service  at  the 
time  of  the  accident.  If  a  vice-principal  in  the  performance  of  an 
act  of  service  for  the  master  negligently  causes  an  injury  to  another 
servant  of  the  master  assisting  him  in  the  performance  of  such  act, 
the  master  is  liable.  Missouri,  K.  &  T.  By.  Co.  v.  Smith,  31  Texas 
Oiv.  App.,  332;^  St.  Louis  S.  W.  By.  Co.  v.  Smith,  6  Texas  Civ.  App., 
816;  Roberts  v.  Felder  Salt  Works,  72  S.  W.,  618;  Donnelly  v.  Aida 
Min.  Co.,  77  S.  W.,  130. 

It  was  not  necessary  for  appellee  to  plead  specially  that  "the  sheave 
block  being  caught  on  the  central  upright  timber,  and  Bruce  knowing 
the  same  gave  an  order  to  pull,  and  that  this  order  was  the  proximate 
cause  of  the  injury;"  these  facts  could  be  established  under  his  general 
allegations  of  negligence.  Texas  &  P.  By.  Co.  v.  Meeks,  74  S.  W., 
329;  Ey.  Co.  v.  Brinker,  68  Texas,  502;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Smith,  74  Texas,  273;  Bailway  Co.  v.  Crawford,  9  Texas  Civ.  App., 
248. 

Said  special  charge  ignores  the  right  of  appellee  to  recover  provided 
the  injury  was  the  result  of  the  concurring  negligence  of  appellant 
and  the  men  pulling  on  the  tag  lines.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Bains,  40  S.  W.,  636;  Sincere  v.  Union  Compress  &  Warehouse  Co., 
40  S.  W.,  326 ;  Texas  &  N.  0.  E.  Co.  v.  Lee,  32  Texas  Civ.  App.,  23 ; 
Ray  V.  Pecos  &  N.  T.  Ey.  Co.,  88  S.  W.,  466;  Galveston,  H.  &  S.  A. 
Hy.  Co.  V.  Sweeney,  14  Texas  Civ.  App.,  216;  Missouri,  K.  &  T.  Ey. 
Co.  V.  Walden,  66  S.  W.,  684;  International  &  G.  N.  E.  Co.  v.  Zapp, 
49  S.  W.,  443. 

HODGES,  Associate  Justice. — In  June,  1905,  the  appellant  was 
erecting  what  is  termed  a  "rock-crusher  plant*'  at  its  quarry  in  Bell 
County,  in  and  about  which  the  appellee  was  at  the  time  employed 
as  a  laborer.    During  the  progress  of  the  work  a  heavy  piece  of  timber 
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which  had  been  placed  in  an  upright  position  was  pulled  over,  fell 
upon  the  appellee's  leg,  and  caused  the  injuries  for  which  he  instituted 
this  suit  and  recovered  a  judgment. 

The  structure  is  thus  described  by  one  of  the  witnesses,  under  whose 
direction  it  was  being  built:  It  consisted,  when  completed,  of  a 
square  framework  about  thirty  by.  forty  feet.  The  sides  were  built 
of  what  were  called  *T)ents''  placed  one  upon  the  other.  These  bents 
were  constructed  as  follows:  Upon  a  concrete  foundation  was  laid  a 
heavy  sill  thirty  feet  in  length,  twelve  by  twelve  inches,  upon  which 
were  fastened  three  upright  timbers  twelve  by  twelve,  one  at  each 
end,  forty  feet  in  length,  and  one  in  the  center  thirteen  feet  twelve 
inches  long.  These  were  fastened  to  the  sill  by  temporary  angle- 
braces  two  by  four  inches  in  dimension,  nailed  on  with  spikes.  The 
central  upright  timber  was  let  down  in  the  sill  two  inches,  and  fas- 
tened at  the  base  with  a  dowel-pin.  Permanent  braces  six  by  ten 
inches  were  then  put  in  on  each  side  of  the  central  upright  timber, 
reaching  from  its  top  to  the  sill,  and  resting  against  the  ends  of  the 
upright  timbers.  Upon  the  top  of  this  central  upright  timber,  after 
being  permanently  braced,  was  then  placed  a  horizontal  piece  of  tim- 
ber twelve  by  twelve  inches,  reaching  across  the  bent,  forming  a  cap. 
When  completed,  this  much  of  the  structure  was  called  a  ^T)enf 
Another  bent  was  placed  above  this  by  a  similar  process.  The  third 
section  was  being  similarly  constructed;  and  at  the  time  the  appellee, 
McCracken,  met  with  his  accident  the  central  upright  timber  had 
been  placed  in  position  above  the  second  bent  and  fastened  with  a 
dowel-pin  five  or  six  inches  long  at  the  base,  and  was  supported  by  a 
temporary  right  angle  brace  on  the  north  side  and  the  permanent 
brace  on  the  south  side.  As  the  central  upright  piece  then  stood  in 
the  third  bent,  it  was  permanently  braced  on  one  side  and  temporarily 
braced  on  the  other.  The  other  permanent  brace  had  been  hoisted 
by  the  derrick.  Two  "tag  lines,'^  as  they  were  called,  were  fastened 
to  this  piece  of  timber;  the  end  of  one  line  being  held  by  a  gang  of 
men  on  the  ground  on  the  north  side  of  the  structure,  and  the  other 
by  a  gang  of  men  on  the  ground  to  the  west  and  at  right  angles  with 
that  side  of  the  structure.  It  was  the  business  of  the  men  on  the 
ground  holding  these  tag  lines  to  assist  in  placing  the  brace  in  posi- 
tion. Those  on  the  north  had  their  line  tied  to  the  lower  end  of  the 
timber,  and  it  was  their  business  to  pull  the  same  in  position  towards 
the  north  end.  Those  on  the  ground  to  the  west  had  their  line  tied 
to  the  opposite  end  of  the  timber,  to  which  end  was  also  fastened 
the  rope  of  the  derrick,  and  it  was  their  business  to  keep  the  timber 
being  raised  from  coming  in  contact  with  or  striking  the  side  of  the 
structure  as  it  was  pulled  up  by  the  derrick.  The  following  diagram 
will  aid  in  more  fully  understanding  the  structure: 
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X  Where  McCracken  sat. 

Y  Where  Bruceslood 

Z  Where  Fulwiler  stood. 

E  Sheave  Black. 

The  testimony  shows  that  Eoettiger  was  the  superintendent  and 
general  manager  of  this  work,  and  was  present  on  the  ground.  But 
there  is  some  dispute  as  to  whether  he  was  at  the  time  observing  the 
work  and  the  situation  of  the  machjnerj  when  the  accident  occurred. 
John  Bruce  was  an  expert  mechanic,  and  was  employed  as  a  foreman 
to  look  after  the  detaiis  of  erecting  this  plant.  The  undisputed  tes- 
timony shows  that  the  accident  occurred  under  the  following  circum- 
stances:  The  last  brace  on  what  was  called  tlie  "third  bent"  had 
been  raised  by  the  derrick  to  a  position  in  which  it  was  to  be  pulled 
in  place  by  the  men  standing  on  top  of  the  crosspiece  forming  the  cap- 
sill  of  the  second  bent.  Standing  upon  that  crosspiece  were  the  ap- 
pellee, John  Bruce,  the  foreman,  and  John  Fulwiller,  a  laborer.  The 
appellee  says  that  Bruce  had  told  him  to  get  up  and  assist  them  in' 
putting  the  timber  in  place.  At  the  time  of  the  accident  he  waa 
seated  near  the  north  end  of  the  cap-sill  on  the  top  bent,  and  waa 
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holding  on  to  the  brace  at  that  end  and  also  to  the  tag  line,  which 
was  tied  around  tlie  brace.  The  men  holding  to  the  tag  lines,  to- 
gether with  those  upon  the  structure,  had  made  an  effort  to  pull  the 
brace  into  position,  but  failed;  and  while  Bruce  was  hesitating  about 
what  to  do  next,  McCracken  suggested  that  they  make  another  pull 
and  possibly  the  timber  might  be  "landed."  Bruce  immediately  gave 
the  order  to  "pull.''  The  men  on  the  north  tag  line  pulled  concertedly 
with  Bruce,  the  appellee  and  Fulwiler;  but  those  who  were  holding 
the  tag  line  on  the  west  and  whose  duty  it  was  to  keep  their  line 
taut  so  as  to  prevent  a  collision  between  the  brace  and  the  side  of  the 
structure,  failed  to  pull  on  their  line,  and  the  sheave-pin,  which  pro- 
jected from  a  portion  of  the  machinery  fastened  to  the  upper  end  of 
the  brace,  caught  behind  the  upright  timber;. and  as  the  other  men 
pulled,  the  temporary  brace  which  supported  it  gave  way,  the  upright 
timber  was  pulled  over,  fell  on  the  appellee's  foot  and  leg,  and  pro- 
duced the  injury.  Bruce  was  standing  between  appellee  and  this  up- 
right at  the  time,  and  Fulwiler  was  on  the  opposite  side.  Bruce  saw 
the  timber  start  to  fall,  called  to  the  men  to  look  out,  and  escaped 
injury  by  getting  around  behind  the  upright  on  the  north  side.  The 
appellee  remained  in  his  position,  except  that  he  put  his  head  and 
part  of  his  body  behind  the  end  timber,  leaving  his  foot  and  leg  ex- 
posed. 

The  specific  charges  of  negligence  alleged  in  the  plaintiffs  peti- 
tion appear  to  be  (1)  the  insecure  fastening  and  bracing  of  the  tim- 
bers; (2)  negligently  bringing  the  brace  which  was  being  raised  by 
the  derrick  into  contact  with  the  upright  timber;  (3)  bringing  up 
tlie  brace  on  the  outside  of  the  structure  instead  of  the  inside;  (4) 
failure  to  warn  appellee  of  the  defective  bracing  and  danger  of  the 
work. 

The  court  gave  the  following  as  a  portion  of  its  general  charge: 

"You  are  charged  that  any  agent  or  employe  who  is  invested  by  hia 
employer  with  authority  over  other  employes  and  to  superintend,  con- 
trol, or  command  other  servants  or  employes  and  with  the  authority 
to  direct  any  other  employe  in  the  performance  of  any  duty  of  such 
employe  are  vice-principals  of  such  employer  and  are  not  fellow 
servants,  and  such  employer  would  be  responsible  for  any  such  dam- 
ages accruing  from  the  negligence  of  such  vice-principal." 

This  charge  is  not  a  correct  statement  of  the  rule  for  determining 
when  the  relation  of  vice-principal  exists  toward  other  employes. 

Neither  do  we  think  the  rule  is  properly  stated  in  the  special 
charges  requested  by  the  appellant  and  refused  by  the  court.  In  the 
charge  given,  the  authority  to  manage  and  control  the  movements 
and  conduct  of  other  servants  in  the  course  of  their  employment  is 
made  the  exclusive  test  by  which  to  determine  whether  a  mere  fore- 
man is  a  vice-principal;  while  in  the  special  charges  requested  by  the 
appellant  this  test  is  made  to*  depend  upon  the  right  to  employ  and 
discharge  subordinate  employes.  While  it  is  true  the  right  to  employ 
and  discharge  subordinatd"  employes,  when  conferred  by  the  master 
upon  an  agent,  makes  the  latter  in  law  a  vice-principal  as  to  such 
employes,  it  does  not  follow  that  one  can  not  also  be  a  vice-principal 
without  possessing  that  authority.     One  who  is  empowered  by   the 
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master  to  direct  and  control  the  operations  of  other  employes  is  un- 
questionably in  some  respects  the  representative  of  the  master  in  the 
exercise  of  that  authority,  and  when  acting  as  such  is,  in  law,  a  vice- 
principal  as  to  those  over  whom  he  is  given  such  supervision.  Young 
V.  Hahn,  96  Texas,  99;  Bering  Mfg.  Co.  v.  Femelat,  35  Texas  Civ. 
App.,  36;  Suderman  &  Dolson  v.  Kriger,  109  S.  W.,  373;  26  Cyc, 
1306-1313,  and  cases  cited.  The  common  law,  which  in  this  State  is 
applicable  to  this  class  of  services,  seems  to  recognize  the  following 
nile:  The  superior  servant  who  is  given  the  right  to  employ  and 
discharge  those  over  whom  he  exercises  supervision  is,  as  to  such 
employes,  while  engaged  in  the  service  of  the  master,  a  vice-principal, 
regardless  of  the  grade  of  service  in  which  "he  may  be  engaged  at  the 
time;  while  one  merely  authorized  to  control  or  direct  the  operations 
of  other  employes,  is  such  vice-principal  only  when  exercising  the 
delegated  functions.  If,  for  instance,  an  agent  of  the  latter  class 
should,  while  in  the  performance  of  some  service  of  the  same  grade 
with  those  over  whom  he  is  placed,  negligently  cause  an  injury  to 
another  employe,  it  would  be  the  act  of  a  fellow  servant,  because  the 
superior  servant  would  not,  in  that  instance,  be  acting  at  the  time  as 
the  representative  of  the  master.  But  if  the  injury  should  be  caused 
by  the  negligence  of  an  agent  endowed  with  the  power  to  employ  and 
discharge,  it  would  be  the  act  of  the  vice-principal  and  the  master 
would  be  liable,  for  the  reason  that  such  agent  is  at  all  times  as  to 
his  subordinates  the  representative  of  the  master.  A  mere  foreman, 
without  power  to  employ  and  discharge,  may  therefore  be  a  vice- 
principal  when  directing  the  operations  of  other  employes  over  whom 
he  exercises  supervision,  and  a  fellow  servant  as  to  such  employes  when 
cooperating  with  them  in  the  performance  of  their  duties.  While  the 
charge  of  the  court  incorrectly  stated  the  law  in  the  particular  in- 
dicated, it  may  not  have  been  prejudicial  when  applied  to  this  case, 
owing  to  the  fact  that  Bruce,  the  foreman,  was  not  charged  with  any 
character  of  negligence  except  that  which  must  have  arisen  from  his 
conduct  in  his  representative  capacity.  In  view  of  the  fact,  however, 
that  the  case  will  be  reversed  for  other  reasons,  and  that  upon  another 
trial  a  different  state  of  facts  may  be  relied  upon  and  new  issues 
presented,  we  have  thought  it  proper  to  call  attention  to  the  error 
embodied  in  this  charge. 

The  appellant  requested  and  the  court  refused  the  following  special 
charge : 

"An  employer  is  not  responsible  in  law  to  an  employe  for  the  neg- 
ligence of  a  fellow  servant;  and  in  this  case  if  you  find  from  the 
evidence  that  the  proximate  cause  of  the  falling  of  the  central  up- 
right timber  and  the  crushing  of  plaintiff's  foot  was  the  failure  of 
the  men  who  held  the  tag  line  across  the  railroad  track,  and  whose 
duty  it  was  to  keep  the  brace  timber  which  was  bring  hoisted  by  the 
derrick  from  colliding  with  or  striking  against  the  stnicture,  to  pull 
on  said  tag  line  and  thus  keep  said  brace  from  striking  said  upright 
timber;  or,  stated  another  way,  if  you  find  from  the  evidence  that  the 
proximate  cause  of  the  injury  was  the  act  of  said  men  holding  this 
tag  line  in  permitting  the  same  to  become  slack,  thus  allowing  said 
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brace  timber  to  strike  against  and  become  hnng  upon  said  upright 
timber,  you  will  find  for  the  defendant.*' 

The  objection  urged  by  appellee  in  his  brief  to  the  giving  of  this 
special  charge  is  that  it  permits  a  verdict  for  appellant  upon  a  find- 
ing that  the  negligence  of  those  fellow  servants  caused  the  injury 
regardless  of  whether  there  was  any  concurring  negligence  on  the 
part  of  Bruce  or  Boettiger  which  contributed  to  any  material  extent 
to  that  result.  If  there  was  sufficient  evidence  to  warrant  a  finding 
by  the  jury  that  either  Bruce  or  Boettiger  was  guilty  of  any  such 
concurring  negligence  in  causing  the  fall  of  the  timber  and  the  re- 
sultant injury,  then  the  charge  was  properly  refused.  But  if  there 
was  not  sufficient  evidence  to  support  such  a  finding,  then -it  was 
error  to  refuse  it. 

After  stating  that  Bruce  had  given  directions  to  the  men  on  the 
ground  to  hoist  the  brace,  the  appellee  in  his  petition  thus  proceeds 
to  describe  how  the  accident  occurred :  "That  while  the  employes  upon 
the  ground,  by  the  means  of  a  rope  and  pulley,  were  raising  said  five 
by  eight  timber  (meaning  the  brace)  as  aforesaid,  the  said  Bruce 
directed  the  plaintiff  to  go  to  the  south  side  of  said  structure  and  to 
hold  one  end  of  the  five  by  eight  timber  in  place  while  the  other  end 
of  the  same  was  being  swung  around  against  the  top  of  the  central 
upright  post  for  the  purpose  of  placing  said  timber  in  position,  and 
so  fasten  the  same  so  as  to  brace  said  upright  timber  and  make  the 
same  secure;  which  orders  and  directions  of  the  said  Bruce  plaintiff 
obeyed.  And  at  the  time  hereinafter  mentioned  he  was  at  his  post 
of  duty,  holding  said  timber  in  place;  and  while  so  holding  said 
timber  in  place  the  other  end  was  brought  in  violent  contact  with 
said  central  upright  timber,  which  caused  the  said  upright  timber  to 
fall  upon  plaintiff's  left  leg,  crashing  and  mangling  the  same  in  such 
a  manner  as  to  necessitate  amputation,*'  etc.  A  more  satisfactory 
conclusion  will  be  arrived  at  by  considering  the  evidence  adduced  in 
support  of  the  different  charges  of  negligence  contained  in  the  petition. 

As  to  the  insecure  fastening  of  the  brace,  by  which  is  evidently 
meant  the  temporary  brace  which  gave  way  when  the  accident  oc- 
curred, the  evidence  shows  that  this  was  nailed  in  position  by  appellee 
and  John  Pulwiler,  another  employe;  that  appellee  nailed  the  bottom 
end  while  Fulwiler  nailed  the  other.  If  there  was  any  insecurity 
appellee  must  be  held  to  have  known  it,  and  as  being  at  least  jointly 
responsible  for  its  existence.  In  addition  to  this  an  expert  witness 
called  by  the  appellee  testified  that  a  brace  such  as  this  was  described 
to  have  been  was  sufficient  for  the  purposes  for  which  it  was  used. 
The  same  witness  also  exonerated  Bruce  and  Boettiger  from  the  charge 
of  negligence  in  bringing  the  timbers  up  on  the  outside  of  the  struct- 
ure instead  of  the  inside.  Upon  neither  of  these  issues  was  there  any 
successful  attempt  made  to  show  negligence  from  which  the  injury 
might  have  resulted.  Eegarding  the  charge  of  negligence  arising 
from  the  failure  to  warn  appellee  of  the  insecure  bracing  of  the  tim- 
ber and  the  danger  to  which  he  exposed  himself  in  being  in  the  situ- 
ation he  was  when  injured,  there  was  little  or  no  conflict  in  the  tes- 
timony adduced  upon  the  trial.  Woodward,  a  witness  for  appellee, 
testified  that  McCracken   represented  himself  to   Bruce  as   being   a 
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good  top  man;**  that  he  had  some  experience  in  that  line,  and  ex- 
pressed a  desire  to  perform  those  duties.  He  also  testified  that  Boet- 
tiger  had  ordered  all  of  the  men  who  did  not  feel  safe  in  that  posi- 
tion not  to  go  on  top  of  the  building;  that  these  orders  were  given 
a  dozen  times,  perhaps.  Several  other  witnesses  testified  to  practically 
the  same  facts,  and  in  addition  stated  that  just  before  the  accident 
Bruce  told  McCracken  that  if  he  did  not  feel  safe  on  the  building 
to  go  down.  N"one  of  this  evidence  was  disputed  by  McCracken  or 
any  of  his  witnesses.  Besides  this,  the  evidence  fails  to  show  that 
there  was  any  particular  danger  to  McCracken  in  being  in  the  posi- 
tion he  was  which  rested  peculiarly  within  the  knowledge  of  Eoet- 
tiger  or  Bruce  and  which  was  not  equally  observable  to  him.  The 
insecure  fastening  of  the  brace,  if  it  existed,  was  certainly  as  well 
known  to  him  as  to  others.  The  danger  of  being  injured  in  the  event 
the  central  upright  piece  should  fall  was  no  less  patent  to  him  than 
it  was  to  Bruce  or  Eoettiger.  He  was  not  injured  as  the  result  of  an 
imprudent  act  ignorantly  done  by  him,  but  from  a  source  appa- 
rently wholly  imexpected  to  all  of  them  and  which  was  no  more 
patent  to  others  than  to  himself — the  falling  of  the  central  upright 
timber. 

There  is  nothing  in  the  evidence  upon  which  to  base  a  finding  of 
negligence  "in  bringing  the  brace  being  raised  in  violent  contact  with 
the  upright  timber'^  and  thus  causing  the  injury.  The  account  given 
by  the  appellee  in  his  testimony  on  the  trial,  as  to  how  the  accident 
occurred,  is  rather  vague  -and  indefinite.  We  think  it  may  be  assumed 
as  having  been  conclusively  shown  that  the  immediate  cause  of  the 
fall  of  the  central  upright  piece  of  timber  was  that  some  portion  of 
the  tackle  used  in  hoisting  the  brace  caught  behind  the  upright  about 
the  time  the  north  tag  line  was  pulled  the  second  time,  and  thus 
caused  the  upright  timber  to  be  pulled  over  in  the  direction  of  the 
appellee;  that  the  tackle  was  thus  caught  on  account  of  the  failure 
of  the  men  holding  the  west  tag  line  to  pull  at  the  proper  time  and 
in  permitting  their  line  to  become  slack,  their  duty  being  to  keep 
their  line  taut,  so  as  to  prevent  the  upper  end  of  the  brace  then 
being  elevated,  or  the  tackle  attached  to  it,  from  coming  in  contact 
with  any  portion  of  the  structure.  Whatever  negligence  there  might 
have  been  in  any  of  these  acts  was  the  negligence  of  the  fellow  serv- 
ants, and  for  which  appellant  could  not  be  held  liable.  The  only 
thing  done  in  that  connection  which  could  be  made  the  basis  of  a 
charge  of  actionable  negligence  against  the  appellant  company  was 
the  order  given  by  Bruce  for  the  men  holding  the  tag  lines  to  pull. 
Assuming  that  in  giving  this  order  Bruce  was  representing  the  master, 
the  question  then  is,  was  he  guilty  of  negligence  in  giving  the  order? 

We  will  here  digress  long  enough  to  say  that  the  state  of  the  ap- 
pellee's pleadings  is  such  as  to  make  the  consideration  of  this  issue 
as  a  basis  of  recovery  a  matter  of  doubtful  propriety.  Appellant  in- 
sists that  the  pleadings  are  not  sufficient  to  authorize  such  d  consid- 
eration. In  replying  to  this  contention  counsel  for  appellee  claims 
protection  under  his  general  averments  of  negligence  as  set  forth  in 
his  petition.  The  rule  adopted  in  this  State  seems  to  be  that  when 
the  petition  contains  a  general  allegation  of  negligence,  and  this  is  fol- 


636  Texas  Civil  Appeals  Keports,  Vol.  53.       [February, 

lowed  by  special  averments  of  particular  acts,  the  special  averments 
will  be  considered  the  grounds  upon  which  the  plaintiff  relies,  and 
recourse  to  them  alone  will  be  had  as  the  statement  of  the  cause  of 
action,  unless  it  also  appears  from  the  context  of  the  pleadings  that 
the  pleader  intended  the  general  averments  and  the  particular  allega- 
tions to  refer  to  different  and  distinct  acts  of  negligence.  Missouri, 
K.  &  T.  By.  Co.  V.  Vance,  41  S.  W.,  168;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Younger,  10  Texas  Civ.  App.,  141 ;  Houston  E.  &  W.  T.  Ry.  Co. 
V.  Summers,  49  S.  W.,  1106;  Missouri  Pac.  Ry.  Co.  v.  Hennessey,  75 
Texas,  155;  Johnson  v.  Galveston,  H.  &  N.  Ry.  Co.,  27  Texas  Civ. 
App.,  616.  While  we  do  not  rest  our  disposition  of  this  case  upon 
the  insufficiency  of  the  pleadings  to  authorize  the  consideration  of 
the  issue  here  suggested,  that  is,  whether  it  was  negligence  on  the 
part  of  Bruce  in  giving  the  order  for  the  men  to  "puiy  still  we  do 
not  decide  that  it  should  not  be  done;  and  we  suggest  that  the  peti- 
tion be  amended  if,  upon  another  trial,  the  plaintiff  expects  to  rely 
upon  that  ground  for  a  recovery. 

The  testimony  shows  that  Roettiger  and  Bruce  had  taken  the  proper 
precaution  to  avoid  the  collision  between  the  brace  as  it  was  elevated, 
or  the  tackle  holding  it,  and  the  other  timbers,  by  attaching  to  the 
brace  a  tag  line,  and  had  placed  this  line  in  the  hands  of  a  group 
of  men  stationed  on  the  west  side  of  the  building,  upon  whom  rested 
the  duty  of  keeping  their  -line  taut  so  as  to  prevent  the  very  contact 
which  did  occur.  Had  this  group  of  men  done  their  duty  the  tackle 
would  have  been  held  off  from  the  upright  timber  and  would  not  have 
caught  as  it  did.  From  this  we  think  it  must  be  found  that  Roet- 
tiger and  Bruce  exercised  ordinary  care  to  guard  against  the  acci- 
dent which  did  occur.  Having  done  this,  it  can  not  be  held  negli- 
gence in  Bruce  in  ordering  the  men  to  pull  on  the  tag  lines  at  the 
time  he  did,  unless  the  tackle  was  at  the  time  caught  and  he  knew 
it,  or  the  duty  to  know  it  rested  upon  him  as  a  matter  of  common 
prudence.  It  seems  that  his  direction  to  "pull"  was  addressed  to  the 
men  holding  both  tag  lines,  and  he  had  a  right  to  expect  the  men 
holding  the  west  tag  line  to  pull  at  the  same  time  the  others  did. 
Bruce  swears  that  the  brace  was  swinging  loose  and  was  not  caught 
at  the  time  he  gave  the  order  to  pull.  Mitchell,  a  witness  for  the 
appellee,  and  one  of  the  men  stationed  at  the  west  tag  line  and  who 
failed  to  pull,  stated  in  response  to  questions  upon  his  redirect  ex- 
amination by  counsel  for  plaintiff,  that  Bruce  ordered  them  to  pull 
before  the  brace  was  caught.  There  is  nothing  in  the  record  to  con- 
tradict this  evidence.  If,  then,  this  be  taken  as  true,  there  was  noth- 
ing to  show  that  Bruce  or  Roettiger  was  guilty  of  any  concurring 
negligence  which  the  charge  requested  would  have  excluded  from 
the  consideration  of  the  jury.  In  the  absence  of  any,  the  appellant 
had  the  right  to  have  the  issue  embodied  in  that  charge  submitted  to 
the  jury.  The  fact  that  the  state  of  the  evidence  which  made  it  im- 
proper for  the  court  to  refuse  this  charge  would  also  authorize  a 
peremptory  instruction  to  the  jury  to  find  for  the  appellant,  does  not 
affect  the  question. 

We  have  simply  passed  upon  the  assignnlent  as  presented  in  the 
record.     This  case  originated  in  the  Third  Supreme  Judicial  District, 
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and  has  once  been  before  the  Appellate  Court.  On  the  former  appeal 
the  Honorable  Court  of  Civil  Appeals  of  that  district  passed  upon  the 
issues  embodied  in  two  of  the  assignments  of  error  embraced  in  the 
present  record.  In  view  of  the  facts  that  the  consideration  of  those 
assignments  is  not  here  essential  to  what  we  have  decided  to  be  a 
proper  disposition  of  the  case,  and  in  deference  to  the  authority  of 
that  Honorable  Court  over  appeals  originating  in  that  district,  we 
decline  to  pass  upon  those  assignments. 

The  judgment  of  the  District  Court  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded* 


J.  D.  Sanderson  v.  C.  M.  Wellsford. 

Decided  February  11,  1909. 

1. — ^Land  Agent — Commissions — Sale — ^Pleading. 

In  an  action  by  a  land  agent  for  cbnunissions  alleged  to  be  due  by  his 
compliance  with  a  contract  entitling  him  to  such  compensation  on  his  effecting 
a  sale  of  the  land,  such  pleading  was  supported  by  proof  showing  that  the 
vendor  and  purchaser,  in  pursuance  of  the  agent's  negotiations,  made  an  execu- 
tory contract  for  its  sale  and  purchase,  by  which  the  purchaser  acquired  an 
equitable  title  that  would  support  an  action  for  specific  performance;  such 
transaction  was  a  sale  within  the  meaning  of  the  contract  with  the  aeent, 
though  it  was  not  carried  out,  being  afterwards  set  aside  by  agreement  of  the 
parties. 

51. — Same— Commissions — ^When  Due. 

Though  the  commissions  of  a  land  agent  were  not  payable  under  his  con' 
tract  until  payment  for  the  land  by  the  purchaser  secured  by  him,  they  be- 
came due  and  recoverable  when  the  principal,  having  by  such  agent's  negotia- 
tions effected  an  executory  sale  of  the  land,  made  a  new  agreement  with  the 
purchaser  cancelling  the  trade. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  Sam.  H.  Smelser. 

Glass,  Estes  &  King,  ior  appellant. — There  is  a  material  variance 
between  plaintiff^s  cause  of  action  as  plead  and  his  cause  of  action 
as  proven  by  the  evidence  offered  by  him  in  that  he  bases  his  cause 
of  action  in  his  pleading  upon  a  sale;  whereas,  the  evidence  shows  a 
contract  of  purchase  only,  under  the  terms  of  which  the  sale  depended 
upon  certain  conditions  and  provisions  being  complied  with,  and  that 
no  sale  was  ever  made  as  alleged  by  the  plaintiff  in  his  petition,  and 
upon  which  he  bases  his  cause  of  action  for  commission.  Shiner  v. 
Abbey,  77  Texas,  1;  Wisbey  v.  Boyd,  27  S.  W.,  590;  Thornton  v. 
Stephenson,  31  S.  W.,  232 ;  Braley  v.  Barbett,  78  S.  W.,  965 ;  Clark 
V.  Wilson,  41  Texas  Civ.  App.,  450;  Wilson  v.  Peace,  38  Texas  Civ. 
App.,  234;  Pryor  v.  Jolly,  91  Texas,  86;  Yarborough  v.  Creager,  77 
S.  W.,  645;  Jones  v.  Pendleton,  96  N.  W.,  574;  Cosgrove  v.  Mercan- 
tile Co.,  74  S.  W.,  986;  Catling  v.  Central  Spar  Verein,  73  N.  Y. 
Suppl.,  496;  Railway  Co.  v.  Cox,  103  S.  W.,  1122. 

The  court  erred  in  refusing  to  give  to  the  jury  the  defendant's 
special  charge  No.   3.     Railway   Co.   v.   McGlamory,   89   Texas,   639; 


638  Texas  Civil  Appeals  Eeports,  Vol.  53.       [February, 

9 

Consumers  Oil  Co.  v.  Gentry,  35  Texas  Civ.  App.,  445;  Railway 
Company  v.  Hall,  85  S.  W.,  790;  Railway  Company  v.  Kiersey,  86 
S.  W.,  744 ;  Texas  Loan  &  Trust  Co.  v.  Angel,  86  S.  W.,  1056 ;  Bail- 
way  Company  v.  Johnson,  98  Texas,  76;  Neville  v.  Mitchell,  28  Texas 
Civ.  App.,  89. 

Hart,  Mahaffey  £  Thomas,  for  appellee. — It  was  not  necessary, 
under  his  allegations,  for  appeUee  to  prove  more  than  a  contract  be- 
tween appellant  and  the  intending  purchaser,  binding  appellant  to 
sell  at  a  certain  price,  and  binding  the  purchaser  to  buy  at  that  price. 
Appellee  was  not  obliged  to  show  an  actual  passage  of  the  legal  title. 
Love  V.  Miller,  21  Am.  Rep.,  192;  Conklin  v.  Krakauer,  70  Texas, 
735;  O'Brien  v.  Gilleland,  79  Texas,  602;  Gibson  v.  Gray,  17  Texas 
Civ.  App.,  646 ;  Sullivan  v.  Hampton,  32  S.  W.,  235 ;  Cheatham  v. 
Yarbrough,  15  S.  W.,  1076;  Brackenridge  v.  Claridge,  and  notes,  43 
L.  R.  A.,  593;  Lockwood  v.  Rose,  25  N.  E.,  710;  Francis  v.  Baker, 
47  N.  W.,  452;  Knapp  v.  Wallace,  41  N.  Y.,  477. 

HODGES,  Associate  Justice. — Appellee  sued  the  appellant  in 
the  County  Court  of  Bowie  County  to  recover  the  sum  of  $450  alleged 
to  be  due  as  commissions  for  selling  some  land  in  Lafayette  County, 
Arkansas,  for  the  appellant. 

Inasmuch  as  the  principal  assignments  of  error  attack  the  variance 
between  the  pleadings  and  the  proof,  we  will  copy  a  portion  of  the 
appellee's  petition.  After  stating  that  he  was  a  land  agent  engaged 
in  the  business  of  selling  land  for  others,  he  thus  states  his  cause  of 
action : 

"Plaintiff  further  alleges  that  heretofore  on  or  about  /the  1st  day 
of  November,  1903,  the  said  defendant  engaged  and  employed  this 
plaintiff  to  sell  for  him  the  following  described  lands  in  Lafayette 
County,  State  of  Arkansas:  (Land  is  here  described)  and  agreed  to 
pay  plaintiff  for  his  services  a  sum  equaling  five  percent  of  whatever 
amount  the  plaintiff  should  be  enabled  to  sell  such  lands  for  to  any 
purchaser  thereof  which  the  plaintiff  could  secure. 

"The  plaintiff  shows  that  he  advertised  the  said  land,  carried  per- 
sons to  see  the  same,  and  after  much  work  and  expenditure  of  much 
time  and  money  found  a  purchaser  for  said  land  in  the  person  of 
Thos.  C.  Edwards,  and  that  thereafter  on  the  11th  day  of  December, 
1903,  the  defendant  sold  the  land  to  Thos.  C.  Edwards  for  the  sum 
of  Nine  Thousand  Dollars. 

"That  plaintiff  further  shows  that  he  was  the  eflBcient  and  procuring 
cause  of  the  sale  of  said  land  so  made  by  the  defendant  to  Thos.  C. 
Edwards,  and  that  on  account  of  the  facts  aforesaid  the  defendant 
became  and  is  liable  to  pay  to  plaintiff  the  sum  of  Four  Hundred 
and  Fifty  Dollars,  with  six  percent  interest  thereon  since  the  11th 
day  of  December,  A.  D.  1903,  which  amount,  though  often  requested, 
the  defendant  has  failed  and  refused  to  pay.^' 

The  appellant  answered  by  general  demurrer,  general  denial  and 
special  defenses  not  necessary  here  to  mention. 

On  a  trial  before  a  jury  appellee  recovered  a  judgment  for  the 
amount  sued  for. 
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Assignments  Nos.  1,  2  and  3  are  based  upon  the  contention  that 
there  is  a  variance  between  the  allegations  of  the  petition  and  the 
proof.  It  was  shown  that  Wellsford  was  a  land  agent  engaged  in  the 
business  of  selling  real  estate  for  others  on  commission.  Sanderson 
was  the  owner  of  certain  tracts  of  land  located  in  Lafayette  County, 
Arkansas,  which  he  desired  to  dispose  of.  He  employed  the  appellee 
to  sell  the  land  for  him,  and  agreed  to  give  him  a  commission  of  five 
percent  on  the  purchase  price.  In  pursuance  of  this  agreement  the 
appellee  exhibited  the  land  to  a  man  by  the  name  of  iBiwards,  who 
lived'  in  St.  Louis.  Edwards,  after  seeing  the  land,  took  an  option 
from  the  appellant  to  purchase  it  at  a  stipulated  price  of  $3  per 
acre.  Before  the  time  specified  in  the  option  expired  Edwards  con- 
cluded to  avail  himself  of  the  opportunity  and  purchase  the  land, 
agreeing  to  pay  therefor  the  sum  of  $9,000,  one-iourth  in  cash  and 
the  remainder  in  notes.  Sanderson  and  Edwards  thereupon  entered 
into  a  written  contract,  in  which  it  is  recited:  That  whereas  on  the 
12th  day  of  November,  1903,  Sanderson  gave  to  Edwards  the  option 
and  privilege  of  purchasing  the  lands  situated  in  Lafayette  County 
(describing  them)  for  the  sum  of  $9,000  (and  describing  the  terms 
agreed  upon),  and  whereas,  Edwards  had  determined  to  avail  himself 
of  that  option  and  purchase  the  land,  it  was  agreed  by  and  between 
them  as  follows:  First,  that  Sanderson  obligates  himself  that  as  to 
all  of  said  lands,  except  320  acres,  specifically  described,  he  would 
within  sixty  days  from  that  date  furnish  a  satisfactory  abstract  of 
title  thereto  and  convey  the  same  to  Edwards  upon  the  terms  set  out 
in  the  option,  one-fourth  cash  and  the  balance  in  two  notes  for  equal 
payments  due  in  one  and  two  years,  with  interest  Second,  Edwards 
obligates  himself  to  purchase  the  land  described,  upon  the  terms 
agreed  to,  within  sixty  days  from  that  date,  and  as  a  portion  of  the 
cash  to  be  paid  on  the  date  of  the  closing  up  of  the  purchase  by  deed 
Edwards  had  deposited  with  Henry  Moore,  of  Texarkana,  Arkansas, 
the  sum  of  $900,  the  remainder  of  said  cash  portion  of  said  purchase 
money  to  be  paid  when  said  deed  was  executed,  within  sixty  days, 
accompanied  by  a  satisfactory  abstract  of  title.  Third,  a  similar  ob- 
ligation to  purchase  the  320  acres,  but  Sanderson  is  given  a  longer 
time  within  which  to  furnish  the  abstract  of  title  and  to  make  the 
conveyance.  Fourth,  Sanderson  gives  to  Edwards  the  right  to  sell 
any  or  all  of  the  timber  on  the  lands,  at  any  time  after  the  execution 
of  this  contract,  provided  the  proceeds  or  purchase  money  of  the 
timber  be  applied  upon  the  deferred  payments  that  were  to  be  there- 
after evidenced  by  the  notes.  Fifth,  contains  an  obligation  on  the 
part  of  Sanderson  to  release  in  the  future  his  lien  against  any  portion 
of  the  land,  Amounting  to  640  acres  or  more,  which  Edwards  might 
sell,  upon  condition  that  as  much  as  $3  per  acre  of  the  land  sold  be  paid 
upon  the  notes  given.  Sixth,  Edwards  obligates  himself  within  the 
time  stipulated  in  the  agreement  for  the  making  of  the  abstract  of  title 
and  the  conveyances  by  Sanderson,  to  complete  the  purchase  by  the 
pajrment  of  the  cash  portion  of  the  purchase  money  and  by  the  exe- 
cution of  the  notes  mentioned,  upon  Sanderson's  complying  with  his 
obligation  to  furnish  the  satisfactory  abstract  of  title  and  deed  or 
deeds  with  the  usual  covenants  or  warranty;  and  in  case  Edwards 
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should  fail  and  refuse  to  so  complete  the  purchase  provided  for,  within 
the  time  specified,  then  the  $900  deposited  should  be  forfeited.  This 
instrument  was  signed  and  ^  acknowledged  by  both  parties,  and  re- 
corded in  Lafayette  County,  Arkansas,  where  the  land  was  situated. 

The  testimony  is  undisputed  that  Sanderson  never  furnished  any 
abstract  of  title,  and  never  made  or  tendered  to  Edwards  any  deeds 
to  the  land;  that  Edwards  was  at  all  times  ready  and  willing  to 
comply  with  his  contract,  and  to  take  the  land  upon  the  terms  agreed 
to;  that  Sanderson,  in  order  to  be  released  from  the  performance  of 
his  part  of  the  contract,  paid  Edwards  $100,  and  the  agreement  was 
cancelled. 

This  instrument  was  offered  in  evidence  by  the  appellee  to  show 
tba-t  a  sale  of  the  land  had  been  made;  and  he  relies  upon  it  as  proof 
of  the  happening  of  the  contingency  upon  which  he  was  to  receive  his 
commission  of  five  percent. 

The  objection  urged  under  the  assignments  of  error  to  which  we 
have  referred  are  predicated  upon  the  proposition  that  this  proof 
shows  a  different  state  of  facts  from  that  which  was  pleaded  by  the 
appellee. 

The  question-  raised  by  these  assignments  is,  has  the  appellee  shown 
a  right  to  recover  under  his  pleading?  It  is  practically  conceded  that 
he  has  shown  by  his  evidence,  if  accepted,  a  state  of  facts  which  would 
entitle  him  to  a  judgment  for  commissions  if  it  had  been  differently 
pleaded.  It  is  not  to  be  denied  that  the  pleadings  and  the  proof  upon 
which  the  appellee  relies  harmonize  in  the  following  particulars:  (1) 
that  the  appellant  employed  Wellsford,  the  appellee,  as  a  real  estate 
broker,  to  sell  for  him  the  land  in  question,  and  agreed  to  allow  him 
as  compensation  for  his  services  a  commission  of  five  percent  of  the 
purchase  price  at  which  the  land  was  sold,  and  (2)  that  Wellsford 
did,  in  pursuance  of  that  contract  of  employment,  procure  a  pur- 
chaser in  the  person  of  Thos.  C.  Edwards,  who  was  willing  and  able 
to  purchase  the  land  upon  the  terms  offered.  It  is  denied,  however, 
that  the  substance  of  the  other  allegation  "that  thereafter  on  or  about 
the  11th  day  of  December,  1903,  defendant  sold  the  land  to  Thos. 
C.  Edwards  for  the  sum  of  Nine  Thousand  Dollars,*^  was  proven.  It 
is  contended  that  the  written  agreement  relied  upon  by  the  appellee 
for  proof  of  the  fact  that  the  land  was  sold  as  alleged,  and  which  has 
been  heretofore  substantially  quoted  in  stating  the  facts,  is  not  suffi- 
cient. The  soundness  of  that  position  depends  upon  what  signification 
should  be  given  the  words  "selF'  and  "sold,^^  as  used  in  this  connec- 
tion. If  these  words  should  be  limited  to  a  reference  to  transactions 
where  the  legal  title  to  the  land  is  conveyed  from  the  seller  to  the 
buyer,  then  the  appellant  may  be  correct;  but  if  a  broader  and  a  more 
liberal  construction  should  be  given,  such  as  may  be  intended  when 
the  terms  are  used  in  common  parlance,  or  when  employed  in  a 
contract  authorizing  an  agent  to  sell  land  for  another,  where  the  agent 
has  no  power  to  convey  the  title  and  no  such  conveyance  by  him  is 
contemplated,  we  think  the  allegations  and  the  proof  are  not  incon- 
sistent. Wliere  parol  authority  only  is  given  a  broker  to  sell  land  for 
another  in  consideration  of  a  stipulated  commission,  we  think  it  may 
be  said  that  the  land  is  sold  within  the  meaning  of  the  language  used 
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in  such  a  contract,  unless  it  clearly  appears  to  the  contrary,  when  the 
broker  produces  a  purchaser  willing  and  able  to  comply  with  the  terms 
^of  sale  and  an  agreement  is  entered  into  between  the  purchaser  and 
the  seller  which  ultimately  terminates  in  an  actual  transfer  of  the 
title,  or  when  the  agent  has  performed  the  services  required  of  him 
and  the  vendor  and  the  purchaser  enter  into  a  contract  binding  upon 
each  and  of  which  either  may  in  the  courts'  compel  a  specific  perform- 
ance. The  word  "sold"  does  not  necessarily  in  all  connections  mean 
that  a  conveyance  must  be  miade  or  that  the  title  must  pass.  Shain- 
wald  V.  Cady,  92  Calif.,  83,  28  Pac,  101;  Eaton  v.  Richeri,  83  Calif., 
185,  23  Pac„  286;  Brooks  v.  Libby,  89  Me.,  151,  36  Atl.,  66.  In 
the  case  at  bar  Sanderson,  the  principal,  and  Edwards,  the  purchaser, 
were  by  the  broker  brought  together,  and  entered  into  a  contract  by 
which  Edwards  was  given  an  option  on  the  land  for  a  definite  period 
of  time.  Later  Edwards  determined  to  avail  himself  of  the  option 
thus  given,  and  he  and  Sanderson  then  entered  into  a  written  con- 
tract by  which  Sanderson  bound  himself  to  make  title  within  a  cer- 
tain specified  time,  and  Edwards  bound  himself  to  purchase  according 
to  the  terms  stated.  A  part  of  the  purchase  price  agreed  upon  to  be 
paid  in  cash  was  in  fact  paid  by  Edwards  to  another  who  was  to 
hold  it  for  Sanderson  and  deliver  it  when  Sanderson  made  title  as 
he  hai  agreed  to  do.  By  the  terms  of  this  contract  Edwards  was  au- 
thorized to  gjB^pon  the  land  and  sell  the  timber  thereon,  upon  condi- 
tion that  he  apply  the  purchase  money  which  he  received  for  the 
timber  upon  the  payment  of  his  indebtedness  to  Sanderson.  This, 
*we  think,  clearly  should  be  construed  as  giving  Edwards  authority 
to  take  possession  of  the  land.  Either  party  might  have  maintained 
an  action  upon  this  contract,  against  the  other,  for  a  specific  per- 
formance. Insofar  as  Edwards  was  concerned,  it  had  the  effect  of 
vesting  in  him  an  equitable  interest  in  the  land.  It  was  at  least  of 
equal  dignity  with  a  bond  for  title,  because  Sanderson  thereby  bound 
himself  unconditionally  to  make  the  title.  Wallace  v.  Wilcox,  27 
Texas,  60.  Treating  this  written  agreement,  then,  as  an  executory 
contract  to  sell  land,  it  can  not  be  denied  that  Edwards  thereby  ac- 
qn^^^^^n  equitablc  interest  in  the  land  described.  He  became  en- 
dowecT  with  something  in  reference  to  the  land  which  he  did  not  have 
before,  aside  from  a  mere  personal  right  of  action  against  Sanderson 
for  the  enforcement  of  the  contract.  Pomeroy's  Equity  Jurispru- 
dence, sees.  368,  372,  1261,  1406;  Id.,  vol.  6,  sec.  839;  Haynie  Mer. 
Co.  V.  Miller,  41  Texas  Civ.  App.,  79;  Majors  v.  Maxwell,  96  S.  W., 
731.  Had  Edwards  gone  into  possession  under  his  contract  and  made 
his  payments,  he  could  thereafter  have  relied  upon  the  contract  as 
a  muniment  in  his  chain  of  title.  Under  the  decisions  of  this  State 
one  holding  land  under  a  bond  for  title  can  maintain  an  action  of 
trespass  to  try  title  against  another,  and,  except  as  against  the  vendor, 
he  need  not  prove  payment  according  to  the  terms  of  the  bond. 
Downs  V.  Porter,  54  Texas,  61;  Elliott  v.  Mitchell,  47  Texas,  450; 
Wright  V.  Dunn,  73  Texas,  293;  Folwell  v.  Clifton,  28  S.  W.,  669. 
The  contract  in  this  case  can  not  be  treated  as  a  mere  option,  because 
it  shows  upon  its  face  that  an  option  had  been  previously  given  to 
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Edwards  to  buy  this  land  upon  the  terms  stated,  and  that  in  entering 
into  this  contract  he  was  availing  himself  of  that  option.  In  that 
respect,  if  in  no  other,  this  case  is  distinguishable  from  the  case  of 
Clark  V.  Wilson,  41  Texas  Civ.  App.,  450,  relied  upon  by  the  appel- 
lant. In  that  case  it  is  also  shown  that  the  purchaser  produced  was 
unable  to  comply  with  the  terms  of  sale  and  for  that  reason  no  com- 
pleted transfer  was  ever  made.  In  the  case  at  bar  the  contract  be- 
tween Sanderson  and  Edwards  was  not  simply  permitted  by  them  to 
go  by  default,  but  was  cancelled  by  the  parties  by  the  making  of  an- 
other contract  between  them  by  which  Sanderson,  in  consideration  of 
the  payment  to  Edwards  of  $100,  secured  a  release  from  his  obligation 
to  convey  the  legal  title  to  the  land.  We  do  not  think  the  court  erred 
in  the  manner  complained  of.     Moss  v.  Wren,  102  Texas,  567. 

We  deem  it  unnecessary  to  notice  any  of  the  remaining  assignments 
of  error  except  that  based  upon  the  refusal  of  the  court  to  give  the 
following  special  charge: 

"You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
defendant  agreed  with  the  plaintiflE  to  pay  him  a  commission  of  five 
percent  of  the  purchase  price  of  the  land  embraced  in  the  .contract  of 
December  11,  1903,  and  that  the  same  should  be  paid  when  a  sale  of 
the  land  should  be  made,  and  the  purchase  price,  or  a  part  thereof, 
should  be  paid,  then  you  will  find  for  the  defendant.'* 

In  the  proposition  following  this  assignment  it  is  claimed  that  this 
charge  presented  one  of  the  vital  issues  of  the  case  aa  to  the  terms 
©f  the  original  contract,  as  raised  by  the  pleadings  and  testimony  of. 
the  appellant,  and  which  issue  was  not  embodied  in  the  general  charge 
of  the  court.  The  essence  of  this  charge  is  an  instruction  to  the  jury 
to  find  for  the  appellant  if  they  believed  that  by  the  terms  of  the 
contract  the  commissions  were  not  to  be  paid  till  the  purchase  money, 
or  a  part  thereof,  was  paid  to  Sanderson  by  the  purchaser,  Edwards. 
There  are  but -two  grounds  upon  which  such  a  charge  could  in  this 
case  be  justified;  one,  that  the  issue  was  raised  as  to  whether  the  debt 
from  Sanderson  to  Wellsford  for  the  commissions  had  matured;  and 
the  other,  that  the  evidence  tended  to  show  that  the  contract  actually 
made  between  the  parties  was  essentially  diflferent  from  the  olftNided 
on  and  testified  to  by  the  plaintiff  in  the  case.  We  have  already  held 
that  the  land  must  be  considered  as  having  been  sold,  within  the  mean- 
ing of  the  parties  in  the  making  of  this  contract,  by  the  written 
agreement  between  Sanderson  and  Edwards.  There  remains,  then, 
as  to  this  special  charge  only  the  question  as  to  whether  the  jury 
would  be  authorized  to  return  a  verdict  for  the  appellant  if  they 
should  find  that  by  the  terms  of  the  original  contract  the  commissions 
were  not  to  be  paid  till  the  purchase  price  of  the  land  was  collected. 
We  think  under  the  evidence  in  this  case  that  even  if  the  jury  had 
accepted  Sanderson's  version  and  found  that  this  was  a  stipulation 
in  the  contract  between  Wellsford  and  Sanderson  in  regard  to  com- 
missions to  be  paid  the  former,  they  should  have  treated  it  as  having 
reference  to  the  time  when  the  commissions  should  be  paid,  and  not 
as  a  contingency  upon  which  the  right  of  Wellsford  to  the  commis- 
sions should,  under  the  facts  of  this  case,  be  made  to  depend.  How- 
ever, the  undisputed  evidence  shows  that  a  part  of  the  consideration 
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to  be  paid  by  Edwards  was  in  fact  placed  in  the  hands  of  a  third 
party  for  Sanderson,  and  the  only  reason  it  did  not  pass  into  the 
actual  possession  of  the  latter  was  because  of  his  own  dereliction,  and 
for  which  neither  the  appellee  nor  Edwards  could  in  any  manner  be 
held  responsible.  Under  the  evidence  adduced  the  mere  fact  that  the 
consideration  had  not  passed  into  Sanderson's  hands  was  no  defense 
to  this  suit,  and  the  charge  should  not  have  been  given. 
The  judgment  of  the  County  Court  is  affirmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Riverhead  Farm. 

Decided  February  11,  1900. 

1. — Bailway— Overflow — Statute-MJontract — ^Pleading, 

Plaintiff,  alleging  the  conveyance  of  a  right  of  way  across  its  land  to  de- 
fendant railway  company  on  consideration  of  the  grantee  agreeing  to  main- 
tain existing  drainage  and  irrigation  ditches,  set  up  the  construction  by  de- 
fendant of  its  roadbed  without  culverts  and  sluices  for  the  necessary  drainage 
thereof  by  the  natural  lay  of  the  land,  and  the  flooding  and  destruction  of 
his  growing  crop  thereby.  Held  that  the  petition  declared  on  was  supported 
by  proof  and  findings  by  the  court  of  a  violation  by  defendant  of  its  statutory 
duty  to  provide  for  the  natural  drainage,  though  not  of  its  contract  obligation. 

8. — Same-MJontraet. 

The  agreement,  by  a  railway  purchasing  the  right  of  way  across  land,  to 
maintain  the  existing  drainage  and  irrigation  ditches  thereon,  did  not  relieve 
the  company  from  its  statutory  obligation  with  reference  to  constructing  its 
road  with  the  culverts  and  sluices  necessary  for  the  natural  drainage. 

8. — Overflow— Injury  to  Crop— Damages. 

The  measure  of  damages  for  wrongful  destruction^  of  plaintiff's  growing 
crop  was  its  value  at  the  time  of  destruction,  and  for  its  injury  the  difference 
between  its  value  before  and  that  after  the  injury;  but  in  arriving  at  such 
value  it  is  proper  to  consider  the  degree  of  maturity  and  probable  yield  of  the 
crop,  the  cost  attending  its  future  growth  and  marketing,  and  the  price  which 
it  would  then  have  yielded  if  not  destroyed  or  injured;  and  the  enumeration 
by  the  courts  in  its  findings  of  the  facts  proven  in  regard  to  these  matters 
does  not  show  that  his  finding  of  the  extent  of  the  damages,  arrived  at  by  this 
means,  was  based  on  an  improper  view  of  the  measure  of  damages. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Fiset  &  McClondon,  for  appellant. — ^Where  the  parties  contracted 
with  reference  to  the  character  of  drainage  the  railroad  was  to  pro- 
vide, they  are  presumed  to  have  fixed  the  rights  of  both  parties  re- 
garding drainage.  Such  contract  imposed  upon  the  railroad  the  bur- 
den of  draining  the  land  according  to  its  then  uses  and  future  uses 
as  an  irrigated  farm.  Such  burdens  constituted  under  the  contract 
the  full  measure  of  defendant's  liability;  and  the  court  committed 
error  in  basing  plaintifE^s  recovery  upon  a  failure  to  comply  with  the 
statute. 
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The  court  below  gave  judgment  for  the  value  of  the  crops  which 
probably  would  have  been  raised  on  the  farm  had  the  crops  not  been 
destroyed  before  maturity,  the  value  of  similar  products  being  made 
the  basis.  This  was  error.  The  true  measure  of  damages  was  the 
value  of  the  crops  at  the  time  they  were  destroyed.  Eailway  v. 
Joachimi,  58  Texas,  460;  Railway  v.  Young,  60  Texas,  204;  Railway 
V.  Bayless,  6^  Texas,  570;  Railway  v.  Schofield,  72  Texas,  498;  Miller 
V.  Jannett,  63  Texas,  87;  Railway  v.  Hedrick  (Sup.),  7  S.  W.,  355; 
Railway  v.  Johnson,  3  Texas  Civ.  App.,  335 ;  Railway  v.  Jones,  1  Texas 
Civ.  App.,  372 ;  Railway  v.  Carter,  25  S.  W.,  1023 ;  Eailway  v.  Graves, 
1  Texas  Civ.  App.,  299. 

0.  T.  Brown,  for  appellee. 

WILLSON",  Chief  Justice. — ^The  appeal  is  from  a  judgment  in 
favor  of  appellee  against  appellant  for  tiie  sum  of  $13,763.53. 

Appellee,  plaintiff  below,  alleged  that  it  was  the  owner  of  a  tract 
of  land  near  San  Marcos;  that  by  means  of  ditches,  etc.,  said  land 
had  been  prepared  for  irrigation  and  was  in  a  very  high  state  of  cul- 
tivation; that  it  had  conveyed  to  appellant  for  use  as  a  right  of  way 
for  its  railroad  in  making  a  connection  with  another  railroad,  a  nar- 
row strip  across  said  land,  and  that  as  a  part  of  the  consideration  for 
such  conveyance  appellant  had  agreed  "to  maintain  in  good  condition 
all  drainage  and  irrigation  ditches  then  existing  on  said  land,  so  long 
as  the  same  may  be  necessary  for  the  proper  use  of  the  lands  of  plain- 
tiff laying  upon  either  side  of  said  connecting  tract,  for  irrigation 
purposes.^^  Appellee  further  alleged  that  appellant  in  constructing 
its  railroad  across  said  tract  of  land  wrongfully  and  tortiously  failed 
to  first  construct  sluices  and  culverts  required  for  the  necessary  drain- 
age thereof  by  the  natural  lay  of  the  land,  $nd  never  afterwards 
constructed  such  necessary  sluices  and  culverts,  but  on  the  contrary, 
"wrongfully  and  tortiously  neglected  to  do  so;'*  and  that,  as  it  was 
constructed  on  said  right  of  way,  appellant's  roadbed  intercepted  the 
natural  flow  of  surface  waters  across  said  land,  operating  in  effect  as 
a  dam,  "catching,  holding  and  impounding  the  surface  waters  as  tbey 
reached  it,  and.  causing  them  to  flood  large  portions  of  said  land/' 
on  which,  it  was  alleged,  appellee  had  growing  a  crop  of  onions.  And 
appellee  further  alleged  that  as  a  result  of  such  waters  being  so  im- 
pounded, about  fifteen  acres  of  the  land  on  which  the  onions  were 
growing  were  so  flooded  and  kept  submerged  with  water  as  to  almost 
wholly  destroy  its  said  crop  of  onions  thereon,  to  its  damage  in  the 
sum  of  $25,000. 

The  trial  was  before  the  court  without  a  jury.  From  the  evidence 
heard  by  him  the  court  found  as  facts:  That  because  of  the  natural 
lay  of  the  Holland  and  adjacent  tracts,  including  an  area  of  over  300 
acres,  surface  water  originating  on  such  area  before  appellant's  rail- 
road was  constructed  across  said  Holland  tract,  flowed  across  the  part 
of  same  on  which  appellee's  onion  crop  was  growing,  leaving  the  land 
effectually  drained  within  from  two  to  twelve  hours  after  each  rainfall, 
according  to  the  quantity  of  rain  falling  in  each  instance;  that  before 
constructing  its  railroad  across  said  land  appellant  did  not  first  con- 
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struct  such  culverts  and  sluices  as  the  natural  lay  of  the  land  re- 
quired for  its  necessary  drainage  after  the  construction  of  said  rail- 
road; that  such  necessary  sluices  and  culverts  were  not  thereafter- 
wards,  and  before  appellee  suflEered  the  damages  sought  to  be  re- 
covered, constructed  by  appellant,  though  it  did  construct  a  culvert  and 
sluices  which  were  wholly  inadequate  for  Such  necessary  drainage;  that 
as  said  railroad  was  so  constructed  and  maintained  across  said  land, 
its  bed  operated  as  a  dam,  intercepting  the  natural  flow  of  surface 
waters,  and  catching,  holding  and  impounding  the  same  on  the  land; 
that  about  April  25,  1907,  appellee  had  growing  on  the  land  across 
which  appellants  said  railroad  had  been  constructed  a  crop  of  onions, 
then  almost  matured  and  in  a  ^%ost  favorable  and  promising  condi- 
tion;" that  on  or  about  said  day  in  April  there  was  a  heavy  fall  of 
rain  on  said  drainage  area;  that  the  flow  of  surface  water  on  said 
area  across  said  fifteen  acres,  according  to  the  natural  lay  of  the  land, 
was  intercepted  by  appellant^s  said  roadbed  where  it  crossed  said  fif-  . 
teen  acres,  and  was  held  and  impounded  on  the  upper  side  of  said 
roadbed,  thereby  submerging  and  keeping  submerged  for  a  period  of 
from  twenty-four  to  seventy-two  hours,  the  portion  of  said  fifteen 
acres  (to  wit,  about  eleven  acres),  lying  on  said  upper  side  of  said 
railroad;  that  while  said  surface  water  was  so  impounded  it  slowly, 
but  continuously,  passed  from  said  upper  side  to  the  lower  side  of 
said  roadbed,  and  so  kept  the  remainder  (about  four  acres)  of  said 
fifteen  acres  of  land,  lying  on  the  lower  side  of  said  roadbed,  con- 
tinually flooded  and  saturated  with  said  water ;  that  on  or  about  May  8, 
1907,  and  on  or  about  June  7,  1907,  other  rains  fell  upon  said  area, 
when  said  land  was  again  in  like  manner  flooded  and  submerged ;  that 
on  each  occasion  referred  to  when  surface  water  was  impounded  upon 
said  land,  the  same  would,  but  for  the  presence  of  said  roadbed,  be- 
cause of  the  natural  lay  of  the  land,  have  passed  over  and  away  from 
said  fifteen  acres  without  injury  to  the  crop  growing  thereupon;  that 
because  said  water  was  so  impounded,  flooding  and  submerging  the 
crop  growing  thereupon  at  and  for  the  length  of  time  stated,  the 
greater  part  of  said  crop  was  destroyed  and  the  market  value  of  the 
part  not  destroyed  was  greatly  depreciated;  that  the  failure  of  appel- 
lant to  provide  such  necessary  culverts  and  sluices  for  its  roadbed 
was  the  proximate  cause  of  said  injuries  to  said  crop;  that  had  said 
onion  crop  not  been  so  injured  it  would  have  yielded  at  its  maturity 
an  average  of  44,000  pounds  per  acre  for  the  entire  fifteen  acres,  or 
an  aggregate  of  660,000  pounds  of  onions,  which  at  fifty  pounds  to 
the  crate  would  be  13,200  crates;  that  the  market  value  of  same  at 
San  Marcos  at  their  maturity  would  have  been  $1.75  per  crate,  or,  for 
the  whole  number  of  crates,  $23,100;  that  the  cultivation  of  said 
onions  had  been  completed  when  the  first  of  said  rains  fell;  that  the 
actual  cost  and  expense  of  gathering  and  preparing  the  onions  for 
market  f.  o.  b.  cars  at  the  loading  station  would  have  been  an  average 
of  thirty  cents  per  crate,  or,  in  the  aggregate,  $3,960,  which  deducted 
from  the  $23,100,  representing  what  would  have  been  the  market 
value  of  the  crop  but  for  its  destruction  and  injury,  left  $19,140  as 
its  net  market  value;  and  that  the  part  of  the  crop  damaged  but  not 
destroyed  was  gathered  and  marketed  by  appellee  at  an  expense  of 
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$1537.50,  and  brought  the  sum  of  $6,913.71^  or,  less  such  expenses, 
the  net  sum  of  $5,376.47.  On  the  facts  so  found  by  the  court  he 
concluded  as  a  matter  of  law  that  appellee  was  entitled  to  recover 
the  sum  of  $23,100,  as  representing. what  would  have  been  the  total 
value  of  the  crop,  less  $3,960,  representing  what  would  have  been  the 
cost  of  gathering  and  marketing  the  entire  crop,  and  less  the  further 
sum  of  $5,376.47,  the  net  proceeds  of  the  part  of  the  crop  gathered 
and  marketed,  or  the  sum  of  $13,763.53,  for  which  amount  the  judg- 
ment was  rendered. 

After  stating  the  case  as  above. — In  its  petition  «ippellee  alleged 
that  it  had  conveyed  to  appellant  a  right  of  way  for  its  railroad  over 
and  across  the  fifteen  acres  of  land,  and  that  as  a  part  of  the  consid- 
eration for  such  conveyance  appellant  had  agreed  "to  maintain  in 
good  condition  all  drainage  and  irrigation  ditches  then  existing  on 
^  said  land,  so  long  as  the  same  may  be  necessary  for  the  proper  use 
of  the  lands  ...  for  irrigation  purposes.^*  On  the  trial  appellee 
offered  no  evidence  in  support  of  said  allegation  in  its  petition,  but 
appellant  offered  and  the  court  admitted  as  evidence  the  instrument 
evidencing  the  conveyance  to  it  of  said  right  of  way,  containing  an 
undertaking  on  its  part  substantially  as  alleged  in  said  petition.  Ap- 
pellant now  insists  that  the  findings  of  the  trial  court  show  the  judg- 
ment to  have  based  upon  its  failure  to  comply  with  the  statute  re- 
quiring it  before  constructing  its  roadbed  to  first  construct  "neces- 
sary culverts  or  sluices,  as  the  natural  lay  of  the  land  requires,  for  the 
necessary  drainage  thereof'  (McIIwaine's  Digest  of  Texas  Statutes, 
art.  4436),  and  that,  having  such  a  basis  instead  of  its  failure  to  com- 
ply with  its  contract  evidenced  by  the  conveyance  to  it  of  the  right  of 
way,  the  judgment  is  erroneous.  We  think  it  is  obvious  that  the  basis 
for  the  judgment  was  the  court's  finding  that  appellant  had  failed  to 
discharge  the  duty  the  statute  imposed  upon  it,  and  not  a  breach  of 
its  contract.  But  we  do  not  think  it  follows  that  the  judgment  there- 
fore is  erroneous.  The  cause  of  action  set  up  in  appellee's  petition 
was  not  appellant's  breach  of  a  contract,  but  its  failure  to  comply  with 
the  requirements  of  the  statute,  resulting  in  injury  to  appellee.  Ap- 
pellant's answer  to  the  petition  was  a  general  denial.  If,  without 
pleading  it,  it  was  entitled  to  rely  upon  a  contract  as  relieving  it 
from  liability  to  appellee  for  a  failure  to  comply  with  the  statute,  it 
nevertheless,  on  that  account,  has  here  no  right  to  complain,  because 
it  appears  that  it  did  not  prove  such  a  contract.  There  was  nothing 
in  the  recitals  in  the  conveyance  to  it  from  appellee,  showing  that 
the  latter  had  waived,  released  or  in  any  manner  parted  with  its  right 
to  complain  of  a  failure  on  appellant's  part,  when  constructing  its 
roadbed,  to  discharge  its  duty  under  the  law  to  construct  as  a  part  of 
such  roadbed  such  culverts  or  sluices  as  the  natural  lay  of  appellee's 
land  rendered  necessary  for  the  drainage  thereof.  The  recital  in  the 
conveyance,  relied  upon  by  appellant  to  support  its  contention,  evi- 
denced an  undertaking  on  its  part,  in  consideration  of  the  conveyance 
made  to  it  of  the  right  of  way,  "to  maintain  in  good  condition  all 
drainage  and  irrigation  ditches,  pipe  lines,  canals  and  crossings  now 
existing,  so  long  as  the  same  may  be  deemed  necessary  by  the  party 
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of  the  first  part  (appellee),  and  from  time  to  time  provide  and  there- 
after maintain  such  additional  drainage  and  irrigation  ditches,  pipe 
lines,  canals  and  crossings  as  may  be  necessary  for  the  proper  use  of 
the  lands  of  the  party  of  the  first  part,  lying  upon  either  side  of  said 
connecting  tract,  for  irrigation  purposes.'*  Evidently  it  was  not  the 
intention  of  the  parties  that  the  undertaking  specified  on  appellant's 
part  was  to  so  operate  as  to  relieve  it  of  the  consequences  to  appellee 
of  a  failure  to  perform  its  statutory  duty.  Instead,  we  think,  it 
should  be  held  to  have  been  intended  to  add  to  that  duty  the  further 
duty  to  maintain  in  good  condition  ditches,  pipe  lines,  etc.,  then 
existing  for  the  purpose  of  irrigating  the  land,  and  to  provide  and 
afterwards  maintain  such  additional  ditches,  pipe  lines,  etc.,  as  might 
become  necessary  for  that  purpose.  For.  discharging  its  statutory 
duty  appellant  had  no  right  to  exact  a  reward.  For  releasing  its  - ' 
right  to  recover  damages  it  might  become  entitled  to  as  the  result  of 
the  failure  of  appellant  to  discharge  that  duty,  appellee  was  entitled 
to  exact  a  reward.  In  fact,  it  could  not  be  held  to  have  released  its 
rights  to  such  damages  in  the  absence  of  proof  that  there  was  a  con- 
sideration to  it  for  such  a  release.  Yet,  if  the  undertaking  on  appel- 
lant's part  be  construed  as  a  release  by  appellee  of  its  right  to  such 
damages,  it  would  appear  not  only  that  it  received  no  consideration  for 
same,  but  on  the  contrary,  that  it  had  purchased  the  privilege  to  do 
so  by  a  conveyance  of  the  right  of  way  to  appellant.  It  is  clear,  we 
think,  that  the  court  did  not  err  in  refusing  to  treat  the  suit  as  one 
for  damages  for  a  breach  by  appellant  of  its  undertaking  in  the  con- 
tract. The  first,  second,  third,  fourth,  fifth  and  sixth  assignment  of 
error  therefore  are  overruled. 

Appellant  further  insists  that  in  determining  the  amount  of  appel- 
lee's damages  the  court  resorted  to  another  measure  than  the  one 
authorized  by  the  law  to  be  used  in  this  case,  and  that  therefore  the 
judgment  is  erroneous.  We  think  it  is  true,  as  appellant  contends  it 
is,  that  the  true  measure  of  appellee's  damages  was  the  market  value 
at  San  Marcos  of  the  portion  of  the  crop  destroyed  at  the  time  it 
was  destroyed,  and  the  diiference  between  the  market  value  at  San 
Marcos  of  the  portion  thereof  merely  injured  immediately  before  it 
was  injured  and  its  market  value  at  said  place  immediately  after  it 
was  injured.  Kansas  City,  M.  &  0.  By.  Co.  v.  Mayfield,  107  S.  W., 
940.  But  we  are  not  prepared  to  say  that  the  trial  court  did  not 
resort  to  this  measure  in  determining  the  amount  of  damages  found 
by  him  in  appellee's  favor.  On  the  contrary,  we  think,  we  should 
assume  that  he  was  controlled  in  determining  the  damages  by  the 
proper  measure  therefor.  In  determining  the  market .  value  of  the 
crop  immediately  before  and  immediately  after  it  was  injured  or 
destroyed  the  court  was  authorized  to  consider  evidence  showing  the 
^'probable  yield  under  proper  cultivation,  the  value  of  such  yield  when 
matured  and  ready  for  sale,  and  also  the  expense  of  such  cultivation, 
as  well  as  the  cost  •  of  preparation  and  transportation  to  market." 
International  &  Q.  N".  Ry.  Co.  v.  Pape,  73  Texas,  601;  International 
&  G.  N.  Ry.  Co.  v.  Jackson,  47  Texas  Civ.  App.,  26;  Raywood  Rice 
&  C.  Milling  Co.  v.  Langford,  32  Texas  Civ.  App.,  401.  Having  a 
right  to  consider  such  testimony  in  determining  the  market  value  of 
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the  part  destroyed  at  the  time  it  was  destroyed  and  the  difference  in 
the  market  value  of  the  part  injured  immediately  before  and  imme- 
diately after  it  was  injured,  we  do  not  think  that  the  fact  that  the 
court  in  his  findings  set  out  such  testimony  and  indicated  that  he  was 
controlled  by  it,  shows  that  he  resorted  to  an  improper  measure  in 
determining  the  damages.  The  ultimate  finding  made  by  him,  that 
is,  that  appellee  had  been  damaged  in  the  sum  of  $13,763.53,  we 
think  must  be  assumed  to  have  been  based  on  the  measure  authorized 
by  law.  The  seventh,  eighth  «nd  eleventh  assignments  of  error  are 
overruled. 

By  its  tenth  and  eleventh  assignments  of  error  appellant  attacks 
the  judgment  on  the  ground  that  it  is  excessive.  While  the  judgment 
is  a  large  one,  we  can  not  say  that  it  was  not  supported  by  the  evi- 
dence. In  fact,  the  evidence,  it  seems,  properly  may  be  said  to  have 
been  sufficient  to  have  supported  a  judgment  for  even  a  greater  sum. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  M.  West  Lumber  Company  et  al.  v.  Cecil  A.  Lton  et  al. 

Decided  February  13,  1909. 

1. — ^TretpaM  to  Try  Title — ^Immateriality  of  Equities. 

In  an  action  of  trespass  to  try  title,  where  both  parties  relied  upon  a 
legal  title  derived  from  a  common  source,  antecedent  equities  of  the  respective 
parties  considered,  and  held  immaterial,  the  sole  question  being  as  to  the  superior 
legal  title. 

2. — Sale  of  Land — Constmotiye  Notice. 

The  registration  of  a  deed  is  not  the  only  means  by  which  a  junior  pur- 
chaser of  land  may  be  charged  with  constructive  notice  of  a  prior  sale  of  the 
same.  Parties  to  a  bankruptcy  proceeding  will  be  charged  with  notice  of  sales 
of  land  ordered  by  the  bankruptcy  court. 

8.— Judioi&l  Sales — ^Bankmpt  Statute  Construed. 

Under  the  provisions  of  section  70b  of  the  present  bankrupt  statute,  a 
sale  by  the  trustee  is  valid  without  confirmation  by  the  court  only  when  the 
property  is  sold  for  not  less  than  seventy-five  percent  of  its  appraised  value, 
otherwise  the  sale  must  be  confirmed  by  the  court.  In  judicial  sales  the  title 
passes  by  the  order  of  the  court  confirming  the  sale,  and  not  from  the  date  of 
the  trustee's  deed. 

4. — Same--8eoond  Sale,  Void. 

When  a  judicial  sale  of  property  is  once  made  by  the  court  having  the 
estate  in  charge,  the  jurisdiction  of  the  court  is  exhausted,  and  a  second  sale 
of  the  same  property  is  void. 

5. — ^Kotioe — Judicial  Proceeding — ^Lis  Pendens. 

The  doctrine  which  charges  all  parties  to  a  judicial  proceeding  with  notice 
of  the  orders  and  judgments  rendered  therein,  is  distinct  from  the  doctrine  of 
lis  pendens. 

6. — ^Vendor — ^Vendor's  Lien — ^Trespass  to  Try  Title. 

In  trespass  to  try  title  the  holder  of  a  mere  vendor's  lien  does  not  occupy 
the  same  position  as  the  holder  of  the  legal  title  reserved  by  the  vendor. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 
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Hogg,  Oill  &  Jones,  0.  T.  Holt  and  W.  H.  Haynes,  for  appellants. — 
Where  the  records  of  the  bankruptcy  court  showed  that  the  land  in  con- 
troversy was  bid  on  and  sold  to  J.  E.  McAshan,  and  the  confirmation  of 
the  sale  showed  the  name  of  S.  E.  McAshan^  and  the  deed  was  made  to 
the  South  Texas  National  Bank^  the  South  Texas  National  Bank  having 
pleaded  these  facts,  it  was  material  for  the  South  Texas  Bank  to  show 
that  J.  E.  McAshan  bid  in  the  land  for  it,  and  that  the  name  of  S.  E. 
McAshan,  in  the  order  of  confirmation,  was  an  error.  Dodd  v.  Temple- 
man,  76  Texas,  57;  Kinney  v.  Vinson,  32  Texas,  127. 

The  title  of  a  bankrupt  to  real  estate  does  not  pass  by  the  order  of 
sale  or  confirmation  of  the  sale  by  the  referee  in  bankruptcy,  but  by 
the  deed  of  the  trustee  in  bankruptcy.  United  States  Bankruptcy  Act 
of  1898,  sec.  70;  Brandenburg  on  Bankruptcy  (3d  ed.),  sec.  1148,  p. 
737. 

While  all  persons  are  charged  with  notice  of  bankruptcy  proceedings 
to  the  extent  that  they  cannot  deal  with  the  bankrupt,  or  purchase 
property  from  him,  and  thereby  defeat  the  object  of  the  bankruptcy 
proceedings,  yet  they  are  not  charged  with  notice  of  each  and  every 
act  of  the  referee  and  trustee  in  bankruptcy.  Page  v.  Waring,  7G  N. 
Y.,  463;  25  Cyclopedia  of  Law  and  Procedure  ("Cyc"),  pp.  1449  et 
seq.;  2  Pomeroy's  Eq.,  sec.  639. 

When  the  Grand  Lodge  of  Texas  purchased  the  land  in  controversy 
from  the  trustee  in  bankruptcy,  it  purchased  the  same  subject  to  the 
vendor's  lien  held  by  South  Texas  National  Bank  and  others.  Bran- 
denburg on  Bankruptcy  (3d  ed.),  sec.  1196;  Collier  on  "Bankruptcy 
(6th  ed.),  610;  In  re  Foundry  Machine  Co.,  17  American  Bankrupt 
Rep.,  293 ;  In  re  Saxton  Furnace  Co.,  136  Fed.  Rep.  697. 

Andrews,  Ball  £  Streetman,  for  appellees, — The  consideration  for 
the  conveyance  to  Percy  Allen,  trustee,  being  the  latter's  undertak- 
ing to  pay  the  debts  of  his  grantors,  including  that  to  the  Grand  Lodge 
of  Texas,  and  part  of  the  consideration  f pr  the  conveyance  from  Percy 
Allen,  trustee,  to  the  Sam  Allen  Lumber  Company,  being  the  agree- 
ment of  the  latter  to  pay  all  vendor's  liens  and  mortgages  and  the  in- 
debtedness on  the  real  estate  held  by  said  trustee,  a  lien  existed  upon 
such  interest  as  the  said  Percy  Allen,  trustee,  and  the  Sam  Allen  Lum- 
ber Company  had  to  the  property  in  controversy  for  the  benefit  of  the 
Grand  Lodge  of  Texas,  and  the  title  acquired  by  the  Grand  Lodge  of 
Texas  and  by  appellees  from  the  latter  is  necessarily  superior  to  any 
reserved  title  in  the  said  trustee.  Tysen  v.  Wabash,  15  Fed.,  766; 
Barrett  v.  Lewis,  5  N.  E.,  910;  Waller  v.  Janney,  14  So.,  876;  Carver 
V.  Eads,  65  Ala.,  190;  De-L'Isle  v.  Successors  of  Moss,  34  La.  Ann., 
164 ;  Trent  v.  Kyle,  48  Tenn.,  663. 

Even  if  the  title  acquired  by  the  Grand  Lodge  of  Texas,  and  from 
it  by  appellees  herein,  be  considered  inferior  to  the  vendor's  lien  re- 
tained by  Percy  Allen,  trustee,  still  appellees  should  recover  herein,  as 
against  defendants,  who  have  not  shown  that  they  acquired  the  title 
retained  by  Percy  Allen,  trustee,  and  in  fact  have  shown  no  title  what- 
ever in  themselves.  Stephens  v.  Motl,  82  Texas,  86;  Carey  v.  Starr, 
93  Texas,  514. 

Appellees  having  shown  a  superior  title  out  of  the  Sam  Allen  Lum- 
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ber  Company^  bankrupt,  the  common  source,  the  existence  of  the 
vendor's  lien  anterior  to  the  common  source  is  immaterial,  because,  in 
a  proceeding  of  this  character,  it  will  be  presumed  that  said  lien  was 
released  in  favor  of  the  common  source,  appellants  having  failed  to 
show  that  the  common  source  did  not  acquire  the  superior  title  re- 
tained by  Percy  Allen,  trustee.  Cocke  v.  Texas  &  N".  0.  R.  Co.,  103 
S.  W.,  408;  Rice  v.  St.  Louis,  A.  &  T.  Ry.,  87  Texas,  92;  Gordon  v. 
Hall,  69  S.  W.,  221 ;  Wade  v.  Boyd,  60  S.  W.,  361 ;  Byne  v.  Wise,  31 
S.  W.,  1069. 

The  question  of  notice  by  record  of  deed  was  not  essential  to  be 
considered  by  the  court  in  determining  the  question  of  title  involved 
in  the  case,  (a)  because  the  bankruptcy  court  having  exhausted  its 
jurisdiction  over  the  property  in  question  by  the  sale  thereof  to  the 
Grand  Lodge  of  Texas,  the  sale  to  the  South  Texas  National  Bank  was 
without  jurisdiction  and  void,  and  the  bank  could  not  claim  to  be  an 
innocent  purchaser  at  such  second  sale;  (b)  because  the  South  Texas 
National  Bank  was  a  party  to  the  bankruptcy  proceedings,  and  was 
charged  with  notice  of  the  sale  to  the  Grand  Lodge  of  Texas;  (c)  be- 
cause the  sale  to  the  bank  being  a  judicial  sale  the  bank  was  charged 
with  notice  of  the  sale  to  the  Grand  Lodge  as  disclosed  by  the  bank- 
ruptcy records,  and  (d)  because  the  bank  had  constructive  notice  of 
the  sale  to  the  Grand  Lodge  of  Texas,  by  reason  of  the  presence  on  the 
records  of  the  county  in  which  the  land  sold  is  situated  of  the  deed  of 
trust  to  satisfy  which  the  land  was  sold  by  the  bankruptcy  court  to  the 
Grand  Lodge,  and  actual  and  constructive  notice  of  the  indebtedness  of 
the  firms  of  Allen  &  Company  to  the  Grand  Lodge,  which  constituted 
a  lien  on  the  property  held  by  Percy  Allen,  trustee,  and  by  the  Sam 
Allen  Lumber  Company. 

The  jurisdiction  of  the  bankruptcy  court  over  the  property  in  con- 
troversy was  ended  and  exhausted  by  its  sale  thereof  to  the  Grand 
Lodge  of  Texas.  Its  subsequent  sale  thereof,  under  which  appellants 
claim,  was,  therefore,  without  jurisdiction  and  void,  and,  being  so, 
appellants  acquired  no  rights  thereunder,  and  can  not  be  protected  as 
innocent  purchasers.  Withers  v.  Patterson,  27  Texas,  600 ;  Brocken- 
borough  V.  Melton,  65  Texas,  606;  Lindsay  v.  Jafifray,  65  Texas,  638; 
Texas  &  P.  Ry.  Co.  v.  Gay,  86  Texas,  693;  Smith  v.  Woolfolk,  115 
TJ.  S.  143 ;  Kleber's  Void  Jud.  &  Ex.  Sales,  sec.  145,  p.  140 ;  Butts  v. 
Alderson,  14  S.  W.,  493. 

There  is  no  substantial  difference  between  probate  courts  and  bank- 
ruptcy court's  in  the  matter  of  their  procedure  in  disposing  of  real 
property.  A  sale  made  by  either  of.  such  courts  is  a  judicial  sale,  and 
the  proceedings  in  each  are  proceedings  in  rem.  Brown  on  Jurisdic- 
tion, sees.  58-69  inc.;  Collier  on  Bankruptcy,  1907  ed.,  p.  607;  In  re 
Harvey,  122  Fed.,  746;  In  re  Shea,  11  Am.  Bank  Rep.,  208;  In  re 
Fisher  &  Co.,  135  Fed.,  223;  In  re  Rosenberg,  116  Fed.,  402;  Carroll 
Co.  V.  Young,  119  Fed.,  676;  In  re  G^rry,  112  Fed.,  958;  Chauncey 
V.  Dyke  Bros.,  119  Fed.,  1 ;  Bankruptcy  Act,  1898,  sec.  70b ;  Bankrupt- 
cy Act,  1898,  sec.  47,  sub.  A-2;  2  Remington  on  Bankruptcy,  sec. 
1950,  p.  1215. 

The  South  Texas  National  Bank,  being  a  party  to  the  bankruptcy 
proceedings,  was  charged  with  notice  of  the  sale  to  the  Grand  Lodge 


1909.]  West  Lumbkr  Co.  v.  Lyon,  651 

of  Texas.    In  re  Beynolds,  127  Fed.  760 ;  Bridgens  v.  West,  80  8.  W., 
419;  29  "Cyc./'  p.  1116;  23  "Cyc./^  p.  1248. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellees,  Cecil  A.  Lyon  and  J.  S.  Bice,  receivers 
for  the  Kirby  Lumber  Company,  against  appellants,  J.  M.  West  Lum- 
ber Company  and  South  Texas  National  Bank,  to  recover  the  Daniel 
Turney  640-acre  survey  of  land  in  Polk  County. 

The  appellant  South  Texas  National  Bank  answered  by  general  de- 
nial and  plea  of  not  guilty,  and  pleaded  that  it  was  an  innocent  pur- 
chaser, for  valuable  consideration,  without  notice  of  the  title  claimed 
by  appellees  and  their  grantors;  and  further,  that  the  appellees' 
grantor,  the  Grand  Lodge  of  Texas,  was  guilty  of  laches  in  withholding 
its  deed  from  record,  and  that  it  was  therefore  estopped  from  claiming 
title  to  the  property  sued  for. 

Appellant  J.  M.  West  Lumber  Company  answered  by  general  denial 
and  plea  of  not  guilty;  and  specially,  that  it  purchased  the  land  in 
controversy  from  appellant  South  Texas  National  Bank  by,  warranty 
deed,  and  prayed  judgment  over  against  appellant  South  Texas  Na- 
tional Bank,  on  its  warranty,  should  the  appellees  recover  the  land 
from  appellants. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment  was 
rendered  for  appellees  for  the  land  sued  for,  and  in  favor  of  J.  M. 
West  I-<umber  Company  against  South  Texas  National  Bank  on  its 
warranty  for  the  sum  of  $2,180,  with  interest  from  date  at  six  percent 
per  annum.    Both  defendants  have  appealed  from  this  judgment. 

The  trial  court  filed,  at  the  request  of  appellants,  the  following  con- 
clusions of  fact,  which  we  find  to  be  supported  by  the  evidence : 

"1.  The  origin  of  the  case  was  in  a  deed  of  trust  executed  by  Allen 
&  Williams,  and  Allen  &  Co.,  and  allied  firms,  of  all  of  which  Sam 
Allen  was  a  member,  given  the  Grand  Lodge  of  Masons  of  Texas, 
April  1,  1895,  to  secure  $1(5,000  borrowed  from  that  body. 

"2.  In  1896  the  same  firms,  becoming  insolvent,  or  at  least  finan- 
cially embarrassed,  made  a  deed  of  trust  to  one  Percy  Allen  for  the 
protection  of  their  creditors,  who  were  numerous,  and  held  in  the  ag- 
gregate claims  to  a  large  amount. 

"3.  An  arrangement  was  made  for  a  settlement  with  the  creditors, 
the  debts  being  largely  scaled  and  divided  into  classes,  and  the  Sam 
Allen  Lumber  Company  was  formed  and  took  over  the  property  and 
assumed  the  indebtedness,  and  on  April  1,  1897,  the  trustee,  Percy 
Allen,  conveyed  to  the  Lumber  Company  so  formed  all  the  assets 
which  had  been  conveyed  to  him,  retaining  what  is  termed  a  ^vendor^s 
lien,*  and  it  seems  a  committee  of  the  creditors  was  to  supervise  or 
look  after  the  matter  of  handling  the  assets. 

"4.  It  being  deemed  desirable  to  sell  certain  lands  in  Tyler  County 
encumbered  by  the  aforesaid  deed  of  trust  to  the  Grand  Lodge  of 
Masons,  the  creditors'  committee  gave  permission,  and  the  Grand  Lodge 
consented  on  condition  that  other  lands  be  substituted  for  those  sold, 
and  it  was  so  arranged,  and  in  March,  1898,  a  deed  of  trust  to  con- 
form to  said  arrangement  was  given  the  Grand  Lodge  on  two  tracts  of 
land  in  Polk  County,  one  of  which  is  involved  in  this  suit. 
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"6.  In  June,  1900,  the  Sam  Allen  Lumber  Company,  being  unable 
to  throw  off  the  burden  of  inherited  financial  embarrassment,  was 
thrown  into  bankruptcy  by  its  creditors. 

"6.  On  August  25,  1900,  the  Grand  Lodge  of  Masons  asked  for  an 
order  of  the  bankrupt  court  to  sell  all  lands  upon  which  it  had  deeds 
of  trust  to  secure  the  $10,000.  Notice  of  the  application  was  duly 
given  and  the  same  was  set  for  hearing  before  the  referee  in  bankruptcy 
on  September  12,  1900. 

"7.  On  the  latter  date,  no  objection  having  been  made,  the  sale 
was  ordered  for  the  first  Tuesday  in  November,  1900,  of  the  Tyler 
County  lands  at  public  sale  in  Tyler  County,  and  the  Polk  County 
lands,  including  the  tract  in  controversy,  was  ordered  sold  at  private 
sale,  both  sales  to  be  for  cash. 

"8.  The  sale  was  duly  made  and  reported,  and  the  sale  to  the  Grand 
Lodge  of  all  the  lands,  including  that  in  controversy,  was  duly  ap- 
proved, and  deed  ordered  made  to  the  purchaser,  the  Grand- Lodge, 
from  which,  by  a  regular  chain  of  conveyances,  the  lands  passed  to  tlie 
plaintiffs,  who  sued  for  one  of  the  tracts  in  Polk  County. 

"9.  On  January  29,  1901,  the  South  Texas  National  Bank  and 
other  creditors,  payment  of  whose  debts  the  Sam  Allen  Lumber  Com- 
pany had  assumed,  applied  to  the  bankruptcy  court  for  an  order  fore- 
closing the  ^vendor^s  lien'  retained  by  Percy  Allen,  trustee,  when  he  con- 
veyed to  the  Sam  Allen  Lumber  Company. 

."10.  The  court  of  bankruptcy  made  an  order  to  the  effect  that  the 
'vendor's  lien'  was  recognized  and  foreclosed,  and  it  appearing  that  a 
sale  of  all  the  property  covered  by  the  lien  had  already  been  ordered 
for  February  1,  1901,  a  salo  of  the  property  described  in  the  applica- 
tion was  ordered  at  the  same  time,  and  sale  was  made. 

"11.  Under  the  proceedings  above  cited  the  Grand  Lodge  got  a  deed 
from  the  trustee  in  bankruptcy  in  November,  1900,  and  the  South 
Texas  National  Bank  got  a  deed  in  February,  1901,  under  the  sale 
made  February  1,  1901. 

"12.  The  Grand  Lodge's  deed  was  recorded  in  Polk  County  on  Feb- 
ruary 23,  1901,  while  the  bank's  deed  was  recorded  February  21,  1901. 

"I  find  that  at  the  time  the  South  Texas  National  Bank  purchased  the 
land  in  controversy  from  the  trustee  in  bankruptcy  and  received  the  deed 
therefor,  that  it  paid  the  consideration  recited  in  said  deed  without 
actual  notice  of  the  sale  of  said  property  to  the  Grand  Lodge  of  Texas. 

"I  find  that  J.  E.  McAshan  bid  on  and  purchased  the  land  in  con- 
troversy for  the  South  Texas  National  Bank,  and  that  where  the  name 
of  S.  E.  McAshan  appears  in  the  order  of  the  bankruptcy  court  con- 
firming the  sale  was  a  clerical  error,  and  should  have  been  J.  E.  Mc- 
Ashan, who  was  acting  for  the  South  Texas  National  Bank.  I  do  not 
consider  this  a  material  matter — ^that  is,  one  affecting  the  main  issue." 

Predicated  upon  these  fact  findings  the  learned  trial  judge  reached 
the  following  conclusions  of  law; 

"I  do  not  attach  any  great  importance  to  the  so-called  'vendor's 
lien'  retained  by  Percy  Allen,  trustee,  because  he  had  no  better  right 
than  his  grantors,  the  insolvent  firms,  had,  and  he  took  the  property 
subject  to  the  primary  lien  given  in  1895  to  the  Grand  Lodge  to  secure 
the  debt  of  $10,000, 
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"I  do  not  think  the  rights  of  the  Grand  Lodge  were  lessened  or 
those  of  the  defendants  strengthened  or  increased  by  the  substitution 
of  the  Polk  County  lands  for  some  of  the  Tyler  County  lands,  as  that 
arrangement  was  equitable  and  fair^  and  its  purpose  obvious  and  rea^ 
sonable. 

"I  do  not  think  the  question  of  notice  by  record  of  deed  is  essen- 
tial to  be  considered  in  determining  the  case,  nor  the  question  of  prov- 
ing by  parol  that  the  sale  under  which  the  bank  claims,  though  re- 
ported to  have  been  made  to  J.  E.  McAshan  and  confirmed  to  S.  E. 
McAshan,  was  in  fact  made  to  the  former  and  that  the  former  bought 
for  the  bank. 

"I  hold  that  when  the  property  was  sold  on  the  first  Tuesday  in  No- 
vember to  the  Grand  Lodge,  the  jurisdiction  of  the  bankruptcy  court 
over  it  was  at  an  end,  and  that  any  subsequent  sale  was  of  no  effect, 
and  that  the  bank  was  bound  to  take  notice  of  the  proceedings  of  the 
court  under  the  decrees  of  which  it  bought.^' 

Appellants'  first  and  second  assignments  of  error  complain  of  the 
first  fact  conclusion  above  set  out,  to  the  effect  that  the  controversy 
had  its  origin  in  a  deed  of  trust  executed  by  Allen  &  Williams  and 
others,  on  April  1,  1895,  to  secure  the  Grand  Lodge  of  Masons  of 
Texas  in  the  payment  of  the  note  for  $10,000,  and  of  the  introduction 
in  evidence  of  said  deed  of  trust  over  the  objection  of  defendants  that 
it  was  irrelevant  to  any  issue  in  the  case. 

The  third  assignment  complains  of  the  third  conclusion  of  fact  as 
to  the  appointment  of  "a  committee  of  the  creditors  to  supervise  or 
look  after  the  matter  of  handling  the  assets''  of  the  Sam  Allen  Lumber 
Company,  and  the'  fourth  assignment  complains  of  the  fourth  conclu- 
sion that  said  committee  gave  permission  for  the  transfer  of  the  lien 
of  the  Grand  Lodge  from  lands  in  Tyler  County  to  the  land  in  con- 
troversy in  this  suit. 

.  We  agree  with  appellants  that  the  several  findings  complained  of  in 
these  assignments  and  the  evidence  objected  to,  were  immaterial  to 
the  issues  presented  by  the  pleadings.  The  suit  is  only  an  action  of 
trespass  to  try  title.  Neither  plaintiffs  nor  defendants  assert  any 
right  of  redemption,  and  the  only  issue  presented  by  the  pleadings  is 
one  of  title.  Upon  this  issue  the  question  of  priority  of  the  liens,  un- 
der foreclostre  of  which  the  two  sales  of  the  land  by  the  trustee  in 
bankruptcy  was  made,  is  immaterial. 

The  conclusions  of  law  complained  of  by  the  fifth  and  sixth  assign- 
ments of  error  are  also  immaterial  for  the  reason  above  given,  that  the 
question  of  priority  of  the  lien  in  no  way  affects  the  question  as  to 
which  of  the  parties  to  this  suit  holds  the  superior  title  to  the  land. 
It  is  apparent  from  "the  conclusions  of  law  and  fact  as  a  whole  that  the 
immaterial  conclusions  of  fact  and  law  complained  of  by  the  assign- 
ments before  mentioned  did  not  form  the  basis  of  the  court's  judg- 
ment, and  therefore  the  assignments  present  no  error  which  would 
authorize  a  reversal  of  the  judgment. 

The  seventh  assignment  is  as  follows:  "The  court  erred  in  the 
fourth  paragraph  of  his  conclusion  of  law,  which  is  as  follows:  T  do 
not  think  the  question  of  notice  by  record  of  deed  is  essential  to  be 
considered  in  determining  the  case;  nor  the  question  of  proving  by 
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parol  that  the  sale  under  which  the  bank  claims,  though  reported  to 
have  been  made  to  J.  E.  McAshan  and  confirmed  to  S.  E.  McAshan 
was,  in  fact,  made  to  the  former,  and  that  the  former  bought  for  the 
bank/  " 

There  is  no  merit  in  this  assignment.  While  it  is  true  that  the  lack 
of  constructive  notice  which  is  given  by  the  record  of  the  deed  under 
which  the  senior  purchaser  claims,  is  essential  to  protect  the  title  of  the 
junior  purchaser  w:ho  has  purchased  without  actual  notice  of  said  prior 
deed,  it  is  not  true  that  the  failure  to  record  the  senior  deed  before 
the  junior  purchase  will,  in  all  cases  in  which  there  is  no  actual  notice 
to  the  junior,  give  him  the  superior  title  to  the  land,  because  the  rec- 
ord of  the  deed  is  not  the  only  way  in  which  he  may  be  charged  with 
constructive  notice  of  the  prior  sale.  If  the  trial  court  is  right  in  his 
conclusion  of  law  that  appellant  South  Texas  National  Bank  was 
charged  with  constructive  notice  of  the  sale  to  the  Grand  Lodge  by 
reason  of  the  fact  that  it  was  a  party  to  the  proceedings  in  which  such 
sale  was  made,  it  follows  that  the  question  of  constructive  notice  by  the 
record  of  appellees'  deed  is  immaterial;  and  this  is  also  true  as  to  the 
question  of  whether  the  sale  was  to  J.  E.  or  S.  E.  McAshan  and  for 
the  benefit  of  the  appellant  bank.  In  so  far  as  the  West  Lumber  Com- 
pany is  concerned  the  evidence  does  not  raise  the  issue  of  innocent  pur- 
chaser. 

The  eighth  assignment  of  error  presents  the  vital  question  in  the 
case.    This  assignment  is  as  follows: 

"The  court  erred  in  the  fifth  paragraph  of  his  conclusions  of  law, 
which  is  as  follows:  1  hold  that  when  the  property  was  sold,  on  the 
first  Tuesday  in  November,  to  the  Grand  Lodge,  the  jurisdiction  of  the 
bankruptcy  court  over  it  was  at  an  end,  and  that  any  subsequent  sale 
was  of  no  effect,  and  that  the  bank  was  bound  to  take  notice  of  the 
proceedings  of  the  court  under  the  decrees  of  which  it  bought.''' 

Under  this  assignment  appellants  contend  that  under  the  bankrupt 
statute,  in  a  sale  of  real  estate  belonging  to  the  bankrupt  estate,  the 
title  passes  by  the  deed  of  the  trustee  and  not  by  the  order  of  the 
referee  confirming  the  sale,  and  therefore  the  role  announced  by  Lind- 
say V.  Jaffray,  55  Texas,  638,  and  other  cases  cited  by  appellees,  that 
a  second  sale  by  order  of  the  court  in  which  an  estate  is  being  admin- 
istered, of  property  of  the  estate  which  had  been  previously  sold  under 
a  valid  order  of  sale  and  the  sale  thereof  confirmed,  is  void  on  the 
ground  that  the  court  exhausted  its  jurisdiction  over  the  property  by 
the  first  sale,  has  no  application,  and  that  the  deed  by  the  trustee  in 
this  case  to  appellant  bank  having  been  recorded  prior  to  the  record 
of  the  deed  to  the  Grand  Lodge,  article  4640  of  the  Revised  Statutes 
applies,  and  as  to  said  appellant  who  purchased  without  actual  notice 
of  the  deed  to  the  Lodge  such  deed  is  void. 

We  do  not  think  this  contention  is  sound.  Under  the  present  bank- 
rupt statute,  section  70b,  a  sale  by  the  trustee  without  the  approval  of 
the  court  seems  to  be  recognized  as  valid  provided  the  property  is  not 
sold  for  less  than  seventy-five  percent  of  its  appraised  value,  but  there 
is  no  evidence  in  this  case  that  the  amount  received  .by  the  trustee  from 
appellant  bank,  as  consideration  for  the  sale  of  the  property  in  con- 
troversy, was  as  much  as  seventy-five  percent  of  the  appraised  value  of 
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said  property,  and  it  does  affirmative!}'  appear  that  whatever  may  have 
been  the  power  of  the  trustee  to  make  the  sale  without  the  approval 
of  the  court  he  did  not  attempt  to  exercise  that  power,  but  the  sale 
was  made  under  an  order  of  the  court  and  was  reported  to  and  con- 
firmed by  the  court.  Such  being  the  facts,  we  think  the  general  rules 
governing  judicial  sales  should  apply  to  this  sale,  and  the  validity  of 
the  title  thus  acquired  by  the  bank  depends  upon  the  validity  of  the 
order  of  court  confirming  such  sale.  If  this  conclusion  is  sound,  it 
follows  that  the  rule  announced  in  the  case  cited  is  applicable,  and  the 
trial  court  did  not  err  in  the  holding  that  the  sale  to  the  bank  was 
void,  because  the  bankruptcy  court  had  exhausted  its  jurisdiction  over 
the  property  by  ordering  and  confirming  the  previous  sale  to  the  Lodge. 
(Withers  v.  Patterson,  27  Texas,  600;  Brockenborough  v.  Melton,  65 
Texas,  506;  Lindsay  v.  Jaffray,  55  Texas,  638;  Texas  &  Pac.  Ry.  Co. 
V.  Gay,  86  Texas,  593.) 

We  also  agree  with  the  trial  court  in  the  conclusion  that  the  bank 
having  been  a  party  to  the  bankruptcy  proceedings  in  which  the  sale 
to  the  Lodge  was  ordered  and  confirmed,  was  charged  with  notice  of 
such  sale.  The  record  shows  that  appellant  bank  had  proved  up  its 
claim  in  the  bankruptcy  proceedings  prior  to  tlie  filing  by  the  Lodge  of 
the  application  for  the  sale  of  the  land  in  controversy,  and  that  notice 
of  the  hearing  of  said  application  was  mailed  to  all  of  the  creditors 
of  said  estate.  Being  a  party  to  the  proceedings  and  asserting  therein 
a  lien  upon  the  property  in  controversy,  we  do  not  see  upon  what 
ground  the  bank  can  be  held  not  chargeable  with  notice  of  the  orders 
made  in  said  proceedings  concerning  the  disposition  of  the  property. 
(Parish  V.  Alston,  65  Texas,  197;  Bridgens  v.  West,  35  Texas  Civ. 
App.,  277.) 

This  doctrine  of  notice  which  charges  all  parties  to  a  judicial  pro- 
ceeding with  notice  of  the  orders  and  judgments  rendered  therein,  is 
entirely  distinct  from  the  doctrine  of  lis  pendens,  and  therefore  the 
case  of  Page  v.  Waring,  76  N.  Y.,  463,  and  other  authorities  cited  by 
appellants,  limiting  and  explaining  the  doctrine  of  lis  pendens,  do  not 
support  the  contention  that  the  appellant  bank  was  not  charged  with 
notice  of  the  order  of  the  bankruptcy  court  confirming  the  sale  to  the 
Lodge. 

Under  the  ninth  assignment  appellants  assail  the  judgment  on  the 
ground  that  the  lien  under  which  the  bank  acquired  title  being  a  prior 
lien  to  that  under  which  appellees'  title  was  acquired,  and  the  bank 
having  purchased  without  knowledge  of  the  prior  sale  to  the  Lodge,  the 
judgment  should  have  been  in  its  favor.  This  contention  is  answered 
by  what  we  have  previously  said.  No  claim  was  asserted  by  the  bank 
under  its  vendor's  lien,  and  there  is  no  evidence  in  the  record  that  it 
was  the  holder  of  the  title  of  the  vendor  in  the  deed  in  which  the 
vendor's  lien  was  reserved. 

The  tenth  and  eleventh  assignments  of  error  have  been  disposed  of  by 
what  we  have  before  said  in  discussing  the  third  and  fourth  assignments. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 
Writ  of  error  refused. 
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Abandonment. 

Of  public  street.     See  Easement,  1, 
Of  way  by  necessity.    See  Eaaemeni,  S. 
Of  homestead.    See  Homestead,  S,  ^. 

Abatement. 

Of  action  filed  too  late.    See  Elections,  19,  BO,  tl. 

Absence. 

Of  tenant  from  rented  premises.    See  Landlord  and  Tenant,  i. 

Acceptance. 

Withholding  payment  after.    See  Banks  and  Banking,  1, 
Conclusion  of  witness.     See  Evidence,  S9, 
Jojnder  of  parties.     See  Parties,  i. 

Accord  and  Satisfaction. 

Acceptance  of  payment  in  merchandise.    See  Pleading,  10, 

Acoonnts. 

Testimony  as  to  balance  shown  by.    See' Evidence,  2, 

Entry  by  bookkeeper  from  memorandum  by  clerk.     See  Evidence,  S, 

Aooretion. 

By  deposit  of  gravel  on  river  banks.    See  Water  Courses,  1,  2,  S, 

Aoknowledgment. 

Proof  by  subscribing  witness.     See  Evidence,  7. . 
Proof  of  official  character.     See  Record  of  Title,  1, 

Action. 

By  wife  against  husband.    See  Husband  and  Wife,  1,  2, 
By  next  friend  of  insane  person.     See  Insanity,  1. 
Under  statute  of  another  state.     See  Jurisdiction,  5. 
Limitation  of  by  foreign  law.    See  Limitation,  1,  2/ 
For  injuries  resulting  in  death.    See  Pleading,  IS. 
Consolidation  of  suits.     See  Practice  in  Trial  Court,  2, 

Administration. 

Action  against  coadministrator.     See  Estoppel,  2;  Res  Adjudicata,  1, 
Inventory  not  conclusive.     See  Evidence,  17. 

1.  Where  the  estate  of  a  decedent  is  being  administered  in  the  County  Court, 

its  jurisdiction  is  exclusive.     Wilkinson  v.  McCart,  507. 

2.  Where,  in  a  suit  in  the  District  Court  to  have  the  plaintiffs  adjudged 

to  be  the  heirs  of  a  decedent  and  the  property  distributed,  the  petition 
showed  that  administration  on  the  estate  of  such  decedent  was  then 
pending  in  the  County  Court,  and  that  while  the  administration  had 
not  been  in  fact  closed  the  administrator  had  settled  all  claims  a^inst 
the  estate  and  had  filed  an  application  for  partition  and  distribution  of 
the  estate  and  a  request  that  the  administration  be  dofied,  an  exception 
on  the  ground  of  want  of  jurisdiction  was  properly  sustained.     Id. 

3.  In  a  suit  by  the  heirs  of  the  wife  against  the  bondsmen  of  the  husband  as 

community  administrator  for  devastavit  by  the  husband,  the  fact  that 
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there  were  outstanding  valid  community  debts  in  excess  of  the  liability 
of  the  bondsmen  for  the  alleged  devastavit,  would  be  no  bar  to  a 
recovery  by  the  heirs,  administration  upon  the  community  estate  of 
the  husband  and  wife  being  still  open.  Belt  v,  Cetti,  102. 
4.  Bondsmen  of  the  husband  as  community  administrator  are  not  relieved 
from  further  liability  when,  after  the  death  of  the  husband,  an  ad- 
ministrator of  the  community  estate  of  the  husband  and  wife  receives 
and  inventories  one-half  of  the  property  in  kind  belonging  to  such 
community  estate  at  the  date  of  the  qualification  of  the  husband  as 
survivor.    Id, 

Administrator's  Sale. 

1.  The  interest  of  an  estate  in  a  tract  of  land  having  been  inventoried  as  one- 

third  of  a  league,  which  was  the  entire  survey,  an  application  for  sale 
of  all  the  property  of  the  estate,  but  describing  this  tract  as  being 
640  acres,  was  granted,  and  the  sale  thereof,  reported  as  being  of  one- 
third  of  a  league  was  confirmed.  Held,  that  the  order  might,  and  on 
collateral  attaek  should  be  construed  as  directing  the  sale  and  sup- 
porting a  conveyance  of  the  entire  one-third  of  a  league,  and  not  of 
an  undivided  640  acres  thereof  only.    Milwee  v.  Phelps,  196. 

2.  It  seems,  also,  that,  under  an  order  to  sell  640  acres  of  a  survey  of  one- 

third  of  a  league,  sale  of  the  entire  survey  would  not  be  void  as  to  the 
640  acres  authorized  to  be  sold ;  and  the  purchaser,  as  tenant  in  common, 
could  defend  possession  of  the  whole  against  one  showing  no  risht  to 
recover  against  himself  or  his  cotenant;  also,  even  though  the  sale  was 
void  as  to  the  640  acres,  if  the  purchase  price  was  paid  and  used  in 
settling  debts  of  the  estate,  the  purchaser  in  possession  became  sub- 
rogated to  the  rights  of  the  creditors,  and  entitled  to  hold  the  land 
as  against  one  showing  no  title  superior  to  that  of  the  estate.    Id. 

Admission. 

Testimony  in  former  suit.    See  Evidence,  5. 
Intention  to  give  party  trouble.     See  Evidence,  52, 
Abandoned  pleading.     See  Evidence,  58. 
Pleading  in  another  suit.     See  Evidence,  59. 

Adverse  Possession. 

Use  of  way  by  tenant.     See  Easement,  6. 
Use  of  way  in  common.     See  Easement,  7. 
Deed  as  proof  of  adverse  holding.    See  Evidence,  10. 
Declarations  as  to  boundaries.     See  Evidence,  50. 
Use  of  way  to  school  house.     See  Limitation,  5.^ 
Belief  that  land  was  public  domain.     See  Limitation,  6. 
Certainty  with  reference  to  boimdaries.     See  Limitation,  7. 
Enclosure  without  use.     See  Limitation,  8. 
Possession  and  use  held  sufficient.     See  Limitation,  9. 
Declarations  concerning  title.     See  Limitation,  12. 
Under  five  years'  statute.     See  Limitation,  11. 
.  Under  ten  years'  statute.    See  Limitation,  18-2i. 

Affirmance  on  Certificate. 

Proof  of  service  of  citation.    See  Practice  on  Appeal,  1, 
Bond  not  filed  in  time.    See  Practice  on  Appeal,  2. 

Agency. 

Personal  warranty  by  agent.     See  Evidence,  15. 

Declarations  as  proof  of  agency.     See  Harmless  Error,  2,  5,  6. 

Of  one  corporation  for  another.    See  Jurisdiction,  S,  -}• 

Agent  exceeding  authority.     See  Limitation,  19,  20. 

Testimony  as  U>  good  faith.    See  Vendor  and  Purchaser,  4. 
1.  Apparent  authority  is  that  authority  which  an  agent  appears  to  have  from 
that  which  he  actually  does  have,  and  not  from  which  he  may  pretend 
to  have,  or  from  his  actions  on  occasions  which  are  unknown  to  and 
unratified  by  his  principal.    Cameron  d  Co.  v.  Blackwell,  414. 
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2.  One  dealing  with  an  agent  ia  bound  to  a  knowledge  of  the  affent'a  author- 

ity, and  only  such  authority  may  be  implied  as  ia  reasonably  necessary 
and  proper  to  carry  into  effect  the  mai^  power  conferred.    Id, 

3.  A  person  will  not  be  permitted  to  take  upon  himself  the  character  of  an 

a^ent  where,  on  account  of  his  relation  to  others  or  on  account  of 
his  own  personal  interest,  he  would  be  compelled  to  assume  incompatible 
and  inconsistent  duties  and  obligations.     Id. 

4.  Where  an  agent  represented  the  different  owners  of  adjoining  surveys  his 

acts  and  declarations  as  to  the  boundary  between  the  surveys  and  as 
to  the  character  and  extent  of  the  holding  and  possession  of  one  of 
the  owners  would  not  be  binding  upon  such  owner,  and  a  party  dealing 
with  said  agent  with  a  knowledge  of  the  agent's  attitude  becomes  a 
party  to  the  wrong  and  can  not  be  benefited  thereby.  Jd, 
6.  Under  a  contract  by  which  land  was  to  be  conveyed  to  S.  or  such  person 
as  he  should  direct,  the  designation  of  the  grantee  could  be  made  by 
S.  by  an  agent;  but  the  ratification  of  such  contract  so  as  to  bind  S. 
who  had  not  signed  it,  if  made  by  an  agent,  must  be  by  one  having 
specific  authority  to  ratify.    Slayden  d  Co.  v,  Palmo,  227. 

6.  Every  delegation  of  power,  unless  expressly  limited  by  some  instrument, 

carries  with  it  as  an  incident  the  authority  to  do  whatever  is  reason- 
ably necessary  and  proper  to  effectuate  the  purpose  for  which  it  was 
created.  Third  persons  in  dealing  with  such  an  agent  have  the  right  to 
conclude  that  the  principal  intended  that  he  should  have  and  exercise 
those  powers  which  properly  and  legitimately  belong  to  the  character  in 
which  he  holds  him  out,  and  the  prmcipal  will  not  be  heard  to  say  that 
he  did  not  intend  to  confer  so  much  authority.  Birge-Forhea  Co,  v,  8t. 
Louis  d  8.  F.  R,  Co,,  55. 

7.  A  private  corporation,  domiciled  in  Texas,  was  engaged  in  the  business  of 

buying  cotton;  for  this  purpose  it  had  an  agent  stationed  in  the  Indian 
Territory;  the  agent  had  charge  of  the  business  at  that  place;  he  had 
no  instructions  to  store  the  cotton  bought  by  him  for  his  principal,  but 
his  instructions  were  to  ship  such  cotton  as  often  and  rapidly  as  he 
could;  of  these  instructions  the  railroad  agent  had  no  knowledge;  the 
agent  asifed  permission  of  the  railroad  agent  at  the  place  where  he  was 
engaged  in  buying  cotton,  to  store  a  number  of  bales  on  the  railroad 

Elatform  until  he  was  ready  to  ship,  to  save  the  extra  expense  of 
andling  them;  the  railroad  agent  told  him  that  if  he  put  the  cotton 
there  it  would  be  at  his  own  risk.  In  an  action  by  the  principal  against 
the  railroad  company  for  the  value  of  the  cotton  destroyed  by  fire  while 
on  the  platform,  the  foregoing  facts  and  other  evidence  considered,  and 
held,  that  the  principal  was  bound  by  the  agreement  made  by  its 
agent  with  the  railroad  agent  as  to  the  risk,  and  that  said  facts  raised 
a  conclusive  presumption  as  to  the  power  of  the  cotton  agent  to  make 
such  agreement.     Id. 

8.  Under  contract  to  sell  land  of  his  principal  on  commission,  the  agent  oc- 

cupied a  fiduciary  relation  requiring  diligence  to  sell  for  the  best  price 
obtainable,  and  could  not  recover  for  negotiating  a  sale  under  an  agree- 
ment, not  known  and  assented  to  by  his  principal,  by  which  he  was  to 
receive  a  commission  from  the  purchaser  also.  Akin  v,  Poffenherger,  340. 
0.  Charges  considered  and  held  to  properly  present  the  issues,  which  were 
those  of  fact,  in  regard  to  fraud  by  a  land  agent  in  negotiating  a  sale, 
and  ratification  of  his  contract  by  the  principal.    Jd, 

10.  In  an  action  by  a  land  agent  for  commissions  alleged  to  be  due  by  his 

compliance  with  a  contract  entitling  him  to  such  compensation  on  his 
effecting  a  sale  of  the  land,  such  pleading  was  supported  by  proof  show- 
ing that  the  vendor  and  purchaser,  in  pursuance  of  the  agent's  nego- 
tiations, made  an  executory  contract  for  its  sale  and  purchase,  by 
which  the  purchaser  acquired  an  equitable  title  that  would  support  an 
action  for  specific  performance;  such  transaction  was  a  sale  within 
the  meaning  of  the  contract  with  the  agent,  though  it  was  not  carried 
out,  being  afterwards  set  aside  by  agreement  of  the  parties.  Sanderson 
V.  Wellaford,  637. 

11.  Though  the  commissions  of  a  land  agent  were  not  payable  under  his  con- 
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tract  until  payment  for  the  land  by  the  purchaser  secured  by  him, 
they  became  due  and  recoverable  when  the  principal,  having  by  such 
agent's  negotiations  effected  an  executory  sale  of  the  land,  made  a  new 
agreement  with  the  purchaser  cancelling  the  trade.    Id, 

12.  Where  no  terms  were  specified  in  contract  for  the  sale  of  land  by  the 

agent  except  that  the  owner  was  to  receive  a  net  sum  and  the  agent  was 
to  receive  the  amount  above  that  sum  as  commission,  an  offer  by  the 
agent  to  sell  the  land  alone  for  a  less  sum  which  contemplated  the 
payment  to  the  owner  of  the  agreed  net  price,  the  agent  to  take  the 
improvements  as  commission  and  make  up  the  difference,  was  no  de- 
parture from  tlie  terms  of  the  contract.    Luhn  v,  Fordtran,  148. 

13.  The  agent  having  the  exclusive  riglit  to  sell  property  of  tlie  principal  and 

the  time  witliin  which  he  was  to  have  such  exclusive,  right  being  ex- 
tended until  he  could  get  a  certain  party  to  agree  and  bind  himself  to 
buy,  the  principal  had  no  right  to  cancel  the  contract  without  the 
agent's  consent,  so  long  as  the  negotiations  were  going  on  between  the 
a^ent  and  party  contemplated  with  the  prospect  of  an  eventual  sale, 
within  reasonable  limitations  as  to  time.    Id. 

14.  Ordinarily  what  is  a.  reasonable  time  within  which  an  act  should  be  done 

is  a  question  for  the  jury;  but  where  no  inference  of  unreasonable 
delay  can  be  properly  drawn  from  the  evidence  by  a  reasonable  mind, 
there  is  no  issue  of  fact  for  the  jury.    Id, 

Amendment.  • 

Of  defective  bond.    See  Appeal  Bond,  2, 
Of  affidavit  and  bond.     See  Certiorari,  2, 
Unsupported  by  evidence.     See  Continuance,  3. 
Abandonment  of  pleading  by.     See  Evidence,  58. 
Of  judgment  in  vacation.     See  Injunction,  8. 
Discretion  of  court  in  permitting.    See  Pleading,  4* 
Supplemental  petition  not  superseded  by.    See  Pleading,  6. 
Relief  claimed.    See  Pleading,  6, 

Amonnt  in  ControYersy. 

1.  A  plea  that  plaintiff  by  mistake  had  stated  his  claim  at  an  amount  suffi- 

cient to  give  the  court  jurisdiction  is  insufficient.  The  issue  can  only 
be  raised  by  plea  that  the  amount  was  overstated  fraudulently  for  the 
purpose  of  giving  jurisdiction.     Craves  v,  Bullen,  261. 

2.  Where  a  suit  in  Justice  Court  was  to  recover  the  sum  of  one  hundred 

dollars,  and  on  appeal  to  the  County  Court  the  plaintiff  had  iudgment 
for  a  less  sum  irom  which  no  appeal  was  taken,  but  the  defendant 
appealed  from  an  order  and  judgment  overruling  its  motion  to  tax 
the  cost  of  the  County  Court,  which  amounted  to  more  than  two 
hundred  dollars,  against  the  plaintiff,  the  Court  of  Civil  Appeals  had 
jurisdiction  of  the  appeal.  Missouri,  K.  d  T.  Ry^  Co,  of  Tex,,  v.  Milliron, 
325. 

Ancestor. 

Proof  by  family  history.    See  Evidence,  15, 
Declarations  by.     See  Evidence,  16, 
Two  of  same  name.     See  Identity,  1, 
Limitation  running  against.    See  Limitation,  10, 

Ancient  Instrument. 

Admissible  without  proof  of  execution.    See  Evidence,  7,  9,  IS,  H, 

Animals. 

Injuries  in  transportation.    See  Carriers  of  Goods,  1,  2,  S, 
Expense  of  caring  for  injury.     See  Damages,  8, 
Depreciation  in  price.     See  Damages,  IJ^, 
Unlawfully  at  large.    See  Negligence,  19, 
Killed  by  railway  train.     See  Railways,  7,  8. 
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Appeal. 

Jurisdiction  in.    See  Amount  in  Controversy,  2» 

How  taken.    See  Appeal  from  Justice  Court,  1,  2. 

Bond  on.    See  Appeal  Bond,  1,  2. 

In  contested  election.     See  Elections,  22, 

From  judgments  not  final.     See  Judgment,  2. 

Failure  to  file  briefs.     See  Practice  on  Appeal,  8. 

Order  refusing  to  vacate  receivership.    See  Receivers,  i. 

Anpeal  Bond. 

Not  filed  within  time.    See  Practice  on  Appeal,  2. 

1.  Where,  in  trespass  to  try  title,  the  warrantor  of  the  defendant's  title  is 

a  party  defendant  and  the  judgment  is  in  defendant's  favor,  the 
warrantor  is  a  necessary  obligee  in  the  appeal  bond.  Appel  v,  Childress, 
607. 

2.  When  an  appeal  bond  is  defective  in  that  it  is  not  made  payable  to  all  the 

parties  interested  in  the  judgment  appealed  from,  a  new  appeal  bond 
may  be  filed  within  the  time  and  upon  terms  specified  by  the  Appellate 
Court,     Id, 

iippeal  from  Justice  Court. 

1.  Where  an  appeal  is  prosecuted  by  the  plaintiff  from  the  Justice  Court  he 

is  not  required  to  give  in  that  court  notice  of  appeal  or  to  file  an  appeal 
bond.  A  request  to  the  justice  to  make  out  the  transcript  required  by 
article  1673,  Revised  Statutes,  and  transmit  it  with  the  original 
papers  in  the  case  to  clerk  of  the  County  Court  perfects  the  appeal, 
and  the  County  Court  obtains  jurisdiction  when  such  transcript  and 
papers  are  filed  therein.  MissouH,  K,  d  T,  Ry.  Co,  of  Tex.  v.  Milliron, 
325. 

2.  Where  the  case  originates  in  Justice  Court  and  plaintiff  is  cast  in  the  suit 

and  an  appeal  is  taken  from  the  judgment  rendered  in  the  County  Court, 
a  showing  in  the  statement  of  facts  that  a  transcript  of  the  proceedings 
had  and  judgnent  rendered  in  the  Justice  Court  was  filed  in  the  County 
Court,  is  sufficient  to  show  that  the  latter  had  obtained  jurisdiction  of 
the  case  on  appeal.    Id, 

Approval. 

Failure  to  approve  bond.     See  Certiorari,  1. 
By  trial  judge.     See  Statement  of  Facts,  S, 

Arbitration. 

Against  public  policy.    See  Fees  of  Office,  S, 

Argrnment  of  Counsel. 

Controversy  over  evidence.     See  Practice  in  Trial  Court,  6. 

1.  Appellant  can  not  complain  of  remarks  of  opposite  counsel  criticising  his 

veracity  and  habits  of  life  when  the  evidence  justified  the  criticisms, 
nor  can  he  complain  when  such  remarks  were  called  for  and  made  in 
reply  to  the  argument  of  his  own  counsel.    Adams  v.  Hamilton,  405. 

2.  An  appeal  to  the  jury  by  counsel  for  plaintiff  in  a  damage  suit  to  apply 

the  golden  rule  in  behalf  of  plaintiff  in  arriving  at  their  verdict,  held, 
harmless  error,  if  error  at  all,  in  view  of  the  fact  that  the  argument 
was  withdra^\^l  by  counsel  and  the  jury  was  instructed  by  the  court  to 
disregard  it.     International  d  O,  N,  R,  Co.  v.  Morin,  532. 

3.  When,  in  a  damage  suit,  the  amount  of  the  verdict  is  not  immoderate,  the 

fact  that  the  trial  court  gave  the  jury  a  verbal  instead  of  a  written 
instruction  to  disregard  an  improper  argument  of  counsel,  no  written 
instruction  having  been  requested,  is  not  sufficient  cause  for  reversal 
of  the  judgment.     Southern  Pao.  Co,  v.  Hart,  636. 

4.  In  a  suit  by  a  father  for  personal  damages  to  his  son,  counsel  for  plain- 

tiff used  the  following  language  in  his  argument  to  the  jury:  "Lay 
aside  the  fact  that  this  man — ^you  can  not  give  him  compensation  for 
the  suffering  he  undergoes  when  he  sees  his  boy  crippled  for  life.  Your 
hearts  rush  out  to  him  in  sympathv;  but  you  can  not  do  that;  but  you 
can  compensate  him  for  his  pecuniary  loss,  and  you  can  do  something 
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that  will  perhaps  make  it  more  safe  for  me,  and  your  boy,  and  mine, 
and  everybody  else  that  has  occasion  to  deal  with  these  people,  to  see 
that  they  treat  us  as  reasonably  prudent  men  ought  to  treat  others." 
Held,  if  the  language  used  was  improper  at  all,  it  was  rendered  harmless 
by  an  instruction  by  the  court  to  the  jury  to  disregard  the  same.  Swift 
d  Co.  V,  Mariine,  475. 

Arrest. 

For  breach  of  peace.    See  Evidence,  S8, 

Found  to  be  lawful.    See  False  Jmpriaonment,  1, 

1.  A  peace  officer,  or  any  person,  may  without  warrant  arrest  one  guilty  of 

a  breach  of  peace  in  his  presence.  (Code  Crim.  Proc.,  art.  247.)  James 
V.  San  Antonio  d  A,  P,  Ry,  Co,,  603. 

2.  A  station  agent  in  whose  presence  a  breach  of  the  peace  was  committed 

in  the  waiting  room  of  a  passenger  station,  having  the  right  to  arrest 
without  warrant,  had  the  right  to 'cause  the  offender  to  be  so  arrested 
by  a  policeman  coming  in  a  few  minutes  later,  tliough  the  offense  was 
not  committed  in  the  presence  of  the  officer.     Id, 

3.  The  statute  requiring  that  the  officer  making  an  arrest  without  warrant 

shall  "immediately"  take  the  prisoner  before  the  nearest  magistrate 
where  the  arrest  is  made,  contemplates  that  this  must  be  done  within 
a  reasonable  time  after  the  arrest.  Code  Crim.  Proc.,  art.  252.  Petty 
V.  Morgan,  584. 

Assessment. 

Of  property  for  taxation.     See  Limitation,  H,  16, 

Assignment. 

Procured  by  fraud.    See  Contract,  9, 
1.  An  assiniee  may  recover  on  a  promissorjr  note  given  to  a  corporation, 
though  the  indorsement  transferring  it  is  not  under  the  corporate  seal. 
Under  our  statute  no  written  indorsement  is  necessary.    Hall  d  Tyson  v. 
First  Nat'l  Bank  of  Covington,  Ky.,  101. 

Assignment  of  Error. 

On  exclusion  of  deposition.     See  Briefs,  3, 
Not  followed  by  proposition.     See  Briefs,  -J. 
Not  copied  in  brief.    See  Briefs,  5, 
Insufficient  statement.     See  Briefs,  6. 

1.  A  general  assignment  of  error  in  the  overruling  of  a  demurrer  embracing 

numerous  general  and  special  exceptions  is  insufficient.  Holland  v,  Riggs, 
368. 

2.  An  assignment  of  error  should  observe  the  distinction  between  the  insuffi- 

ciency of  the  findings  of  fact  by  the  trial  court  to  support  the  judgment, 
and  the  insufficiency  of  the  evidence  to  support  the  findings  of  fact. 
Belt  V,  Cetti,  102. 

3.  An  assignment  of  error   that  the  court  erred   in  overruling  appellant's 

motion  for  new  trial  "because  said  verdict  and  judgment  are  contrary 
to  law.  and  contrary  to  the  evidence,  and  without  evidence  and  law  Uy 
support  the  same,"  is  too  general  to  require  consideration  on  appeal. 
Hicfcs  V.  Stewart  d  Templeton,  402. 

4.  When  a  statement  under  an  assignment  of  error  contains  no  recital  of 

the  evidence  but  mere  conchisions  of  fact,  and  refers  to  the  entire 
statement  of  facts  to  support  such  conclusions,  it  is  not  entitled  to 
a  consideration  because  not  in  compliance  with  rule  31  for  practice  in 
the  Courts  of  Civil  Appeals.    Adams  v.  Hamilton,  405. 

Assumed  Bisk. 

Undue  prominence  to  defense.     See  Instructions  to  Juries,  9, 
Unsafe  place  to  work.    See  Master  and  Servant,  3, 
Erroneous  instructions  on.     See  Master  and  Servant^  ^, 
Knowledge  of  danger  from  electricity.     See  Master  and  Servant,  6, 
Leaning  on  unsecured  support.    See  Master  and  Servant,  12, 
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Defects  known  to  both  master  and  servant.    See  Master  and  Servant,  26, 
Presuming  that  master  was  not  negligent.    See  Master  and  Servant,  SO* 

Attachment. 

Dismissal  of.    See  Judgment,  1, 
For  absent  witness.    See  Witness,  1. 

Attorney'^  Fees. 

In  defending  injunction  suit.    See  Injunction,  6. 

1.  A  contract  to  pay  an  attorney  at  law  a  certain  sum  of  money  as  com- 

pensation for  his  services  as  an  attorney  in  assisting  a  contractor  to 
obtain  a  contract  from  a  Commissioners'  Court  to  build  a  public  bridge, 
considered  in  connection  with  evidence  as  to  the  services  rendered  by  the 
attorney,  and  held  void  as  against  public  policy,  and  this  though  the 
contract  required  the  attorney  only  to  use  his  best  efforts  by  all  rightful 
and  legal  means  to  assist  the  contractor  in  obtaining  the  contract. 
Flynn  v.  Bank  of  Mineral  Wells,  481. 

2.  In  a  suit  by  an  attorney  against  his  client  for  the  value  of  a  fee  contingent 

upon  recovery,  and  in  which  plaintiff  alleged  that  the  conduct  of  the 
defendant  client  was  responsible  for  the  failure  to  recover  judgment,  the 
burden  of  proof  is  upon  the  attorney  to  establish  that  fact  before  he 
would  be  entitled  to  a  judgment  even  by  default.     Wilbur  v.  Lane,  250. 

3.  Where  a  stakeholder,  made  a  party  defendant  by  the  plaintiff  in  a  suit 

to  recover  a  forfeit,  was  compelled  to  employ  an  attorney  to  file  his 
answer,  and  answered  to  the  effect  that  he  was  ready  and  willing  to 
pay  the  sum  to  the  party  entitled  to  receive  it,  and  to  this  end  stood 
ready  to  pay  it  into  court  to  be  paid  to  the  party  entitled  thereto,  he 
was  entitled  to  an  attorney's  fee  to  be  taxed  as  costs  against  the  plaintiff 
who  was  cast  in  the  suit.     Newton  v,  Dickson,  Moore  d  Smith,  430. 

4.  The  fact  that  assaults  and  outrages  by  the  husband  upon  the  wife  were 

provoked  bv  the  filing  of  a  petition  for  divorce,  wherein  the  attorneys 
for  the  wife  charged  the  husband  with  previous  assaults  and  outrages 
would  be  no  defense  as  an  estoppel  in  a  suit  b^  the  attorneys  against 
the  husband  and  wife  for  their  fee  after  the  wife  had  returned  to  her 
husband  and  the  suit  for  divorce  was  dismissed,  in  the  absence  of 
evidence  that  the  attorneys  acted  in  bad  faith  in  alleging  said  assaults 
and  outrages.  Hicks  v.  Stewart  d  Templeton,  401. 
6.  Where,  in  a  suit  bv  attorneys  for  their  fee  in  filing  a  suit  for  divorce  in 
behalf  of  the  wife,  the  defendants  alleged  that  the  suit  was  not  author- 
ized or  brought  in  good  faith  by  the  attorneys  in  that  the  alleged 
grounds  for  divorce  were  not  authorized  by  the  wife,  evidence  as  to  the 
statements  of  the  wife  to  the  attorneys  as  to  the  grounds  for  divorce 
were  admissible  in  evidence  upon  the  issue  of  good  faith,  and  were  not 
subject  to  the  objection  that  they  were  hearsay.    Id» 

6.  In  order  to  entitle  an  attorney  to  a  fee  for  filing  a  suit  for  divorce  at 

the  instance  of  the  wife  upon  the  ground  of  cruel  treatment  on  the 

Eart  of  the  husband  it  was  not  necessary  that  the  suit  for  divorce  should 
ave  been  necessary  for  the  personal  safety  of  the  wife  and  for  the 
preservation  of  her  property  rights.  It  was  sufficient  that  the  facts  were 
probably  true  and  constituted  such  cruelty  as  rendered  their  living 
together  any  longer  insupportable.  In  such  case  when  the  suit  is  dis- 
mjssed  and  the  husband  and  wife  live  together,  the  husband  is  liable  for 
the  fee.    Id. 

7.  Where  attorneys  file  suit  for  divorce  at  the  instance  of  the  wife  and  base 

their  claim  to  a  fee  for  such  services  upon  quantum  meruit,  after  the 
suit  was  dismissed  by  the  wife  and  the  husband  and  wife  were  again 
living  together,  the  mental  condition  of  the  wife  at  the  time  she  em- 
ploy«l  the  attorneys  was  irrelevant  and  immaterial.  The  right  to 
recover  reasonable  compensation  in  such  case  proceeded  alone  upon  the 
ground  that  .such  action  was  reasonably  necessary  for  the  protection  of 
the  wife.  If  such  was  the  case,  both  husband  and  wife  were  legally 
liable  for  the  reasonable  value  of  the  services  rendered  regardless  of  the 
wife's   mental   condition.     Id. 
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BaUot. 

CHanged  after  being  cast.    See  ElecttoriB,  10, 
Numbering  of.     8^  Eleotiana,  IS, 

Bankruptcy. 

1.  Under  the  provisions  of  section  70b  of  the  present  bankruptcy  statute,  a 
sale  by  the  trustee  is  valid  without  confirmation  bv  the  court  only 
when  the  property  is  sold  for  not  less  than  seventy-nve  percent  of  its 
appraised  value,  otherwise  the  sale  must  be  confirmed  by  the  court.  In 
judicial  sales  the  title  passes  by  the  order  of  the  court  confirming  the 
sale,  and  not  from  the  date  of  the  trustee's  deed.  West  Lumh.  Co,  v, 
Lyon,  648. 

Banks  and  Banking. 

Acceptance  of  bill  of  exchange.    See  Bills  and  Nates,  1,  2,  S,  6, 

Presentation  of  acceptance  for  payment.    See  Bills  and  Notes,  4, 

Certified  check.    See  Bills  and  Notes,  6, 

Action  against  drawer  and  acceptor.     See  BUls  and  Notes,  7, 

Notice  to  president.     See  Partnership,  S. 

Sale  of  stock.  See  Pleading,  11, 
1.  In  a  suit  against  a  national  bank  as  the  acceptor  of  a  draft  drawn  by 
another  national  bank  which  afterwards  became  insolvent  and  was  taken 
charge  of  by  bank  examiner,  a  telegram  from  said  examiner  to  the 
accepting  bank  to  withhold  payment  of  outstanding  drafts,  was  properly 
excluded.  Such  evidence  could  not  affect  the  liability  of  the  defendant 
bank.     Milmo  Nafl  Bank  v.  Cohhs,  2. 

Bawdy  House. 

Suppression  by  injunction.    See  Injunction,  1,  S,  ^^ 

Bills  and  Notes. 

Indorsement  by  corporation.    See  Assignment,  1, 

Acceptance  by  bank.    See  Banks  and  Banking,  1, 

Proof  of  acceptance.    See  Evidence,  S9. 

Parties  to  action  on.     See  Parties,  1. 

Notice  of  countermand  of  draft.    See  Partnership,  S. 

1.  A  written  promise  by  the  drawee  to  the  drawer  to  accept  an  existing  bill 

of  exchange,  is  not  binding  on  the  drawee  as  an  acceptance  unless 
such  promise  was  communicated  to  the  holder  or  purchaser  of  the  bill 
and  formed  an  inducement  to  the  purchase  of  the  same.  This  has 
reference  alone  to  written  acceptances  not  written  on  the  face  of  the 
bill.    Milmo  Nafl  Bank  v,  Cohhs,  1. 

2.  A  bill  of  exchange  was  drawn  by  one  bank  upon  another;  the  party  who 

bought  the  bill,  but  who  was  not  the  payee  in  the  same,  presented  it 
to  the  drawee  lor  acceptance,  and  said  bank  issued  a  certificate  of 
deposit  in  favor  of  the  payee  named  in  the  bill;  it  was  then  noticed 
that  the  payee  had  not  endorsed  it;  the  cashier  of  the  drawee  wrote  on 
the  bill  that,  on  return  properly  endorsed  it  would  be  credited  to  the 
payee,  and  returned  the  bill  to  the  holder  and  owner  of  the  same  for 
the  purpose  of  having  him  obtain  the  endorsement  of  the  payee;  the 
attention  of  the  drawee's  cashier  was  then  called  to  the  fact  that  the 
bill  was  stamped  *'paid,"  to  which  the  cashier  replied  that  no  change 
was  desired,  that  it  was  all  right  as  the  bill  had  already  been  credit^ 
to  the  payee.  Held,  the  action  of  the  drawee  bank  was  a  valid  accept- 
ance of  the  bill  both  verbally  and  in  writing.    Id, 

3.  The  acceptor  of  a  bill  of  exchange  becomes  the  principal  debtor  and  is 

primarily  liable  for  the  payment  of  the  same.  He  is  estopped  to  deny 
that  he  has  funds  of  the  drawer  in  his  hands  with  which  to  pay  the 
same.    Id, 

4.  After  a  bill  of  exchange  has  been  accepted  by  the  party  on  whom  it  is 

drawn,  delay  in  presenting  the  same  for  payment,  short  of  the  statute 
of  limitation,  will  not  affect  the  liability  of  the  acceptor.  The  subsequent 
insolvency  of  the  drawer  is  no  defense.    Id. 

5.  In  a  suit  by  one  in  the  capacity  of  trustee  against  the  acceptor  and  drawer 
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of  a  bill  of  exchange  after  the  bankruptcy  of  the  drawer,  it  is  necessary 
to  allege  and  prove  that  the  beneficiary  obtained  the  bill  of  exchange 
for  value  and  m  good  faith. 

6.  An  acceptance  of  a  check,  draft  or  bill  of  exchange  places  the  acceptor 

in  the  position  of  principal  debtor  but  does  not  release  the  drawer;  a 
certification  of  such  paper  makes  the  party  certifying  the  same,  the 
principal  and  only  debtor.    Id. 

7.  The  purchaser  of  a  bill  of  exchange  remains  the  owner  of  the  same  until 

it  is  delivered  to  and  accepted  by  the  payee  and,  hence,  may  maintain  an 
action  upon  the  same  against  the  drawer  and  acceptor  in  the  domicile 
of  either.    Id, 

Bill  of  Exceptions. 

To  remarks  of  judge.    See  Practice  in  Trial  Court,  S, 

1.  When  it  appears  that  a  bill  of  exception  to  a  ruling  of  the  trial  court 

was  not  filed  in  the  court  below,  the  bill  should  not  be  considered  on 
appeal.    Jordan  v,  James,  408. 

2.  Where  the  bill  of  exceptions  differs  from  the  statement  of  facts  as  to  what 

would  have  been  the  testimony  of  a  witness  which  was  excluded,  the 
former  will   prevail   where  the  statement  was   not* agreed   to  by   the 
.  parties,  but  was  made  by  the  judge.    Hamilton  v,  Dismukea,  130* 

Bond  for  Title. 

Presumption  of  payment.    See  Payment,  1,  2. 

Bonds. 

For  community  estate.     See  Administration,  S,  ^« 
On  appeal.     See  Appeal  Bond,  1,  2. 
Approval  of.     See  Certiorari^  1, 
Amendment  of.     See  Certiorari,  2. 
Conditions  of.    See  Injunction,  6. 

Boundaries. 

Declarations  of  occupant  of  land.     See  Evidence,  60, 

Testimony  of  surveyor.     See  Evidence,  61, 

Uncertainty  of.    See  Limitation,  7. 

Designation  of.  See  Limitation,  21. 
1.  It  is  the  province  and  prerogative  of  a  court  sitting  without  a  jury  in 
the  trial  of  a  boundary  case,  to  determine  which  of  several  conflicting 
calls  is  the  most  material  and  certain  in  tracing  the  footsteps  of  the 
original  surveyor.  In  a  boundary  suit  evidence  considered,  and  held  to 
warrant  the  finding  of  the  trial  court  that  a  call  for  the  southeast 
comer  of  a  survey  as  a  beginning  point  was  a  clerical  error:  that  the 
southwest  comer  was  intended;  that  a  call  for  a  certain  stone  building 
was  more  certain  and  material  than  other  calls  inconsistent  therewith, 
and  in  disregarding  the  calls  in  junior  adjacent  surveys  and  in  a  deed 
executed  at  an  early  day  by  the  original  patentee  to  a  part  of  the  survey 
in  controversy.    Jordan  v,  James,  408, 

Breach  of  Peace. 

Arrest  without  warrant.    See  Arrest ,  1,  2, 
Disturbance  of  public.    See  Evidence,  S8, 

Briefs. 

Insufficient  statement.    See  Assignment  of  Error,  4* 
Failure  to  file.     See  Practice  on  Appeal,  8. 

1.  Errors,  to  require  consideration,  must  be  presented  by  sufficient  proposi- 

tions in  the  brief.     Cooperative  Ins.  Ass'n  v.  Huhhs,  68. 

2.  Grouped  assignments  of  error  not  followed  by  any  statements  will  not  be 

considered,    fitarkey  v.  Western  U.  Tel.  Co.,  333. 

3.  Assignments  of  error  based  on  tlie  action  of  the  court  in  sustaining  objec- 

tions to  certain  answers  in  a  deposition,  setting  out  the  interrogatories 
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but  failing  to  set  out  the  answers  or  refer  to  bills  of  exception,  can  not 
be  considered.    Jd. 

4.  An  assignment  of  error  not  a  proposition*  in  itself  nor  followed  by  a  propo- 

sition and  a  statement  of  the  evidence  pertaining  thereto  in  appellant's 
brief,  will  not  be  considered  on  appeal.  Birge-Forbes  Co,  v,  8i.  Louis  d 
8,  F,  R,  Co,,  66. 

5.  Assignments  of  error  will  not  be  considered  when  they  consist  of  references 

to  bills  of  exception  to  be  found  in  the  record  and  when  examination 
of  the  record  fails  to  identify  witli  certainty  the  bills  referred  to, 
or  when  the  assignments  as  they  appear  in  the  brief  are  not  true 
copies  of  the  assignments  as  they  appear  in  the  record.  Si,  Louis,  8,  F, 
d  T,  Ry,  Co,  V,  8mithy  42. 

6.  Where  several  assignments  of  error  were  grouped,  and  each  complained  of 

the  admission  of  different  testimony  in  evidence,  and  the  statement 
thereunder  referred  to  the  bills  of  exception  but  stated  no  fact  to 
show  in  what  the  error  consisted,  and  only  one  of  the  bills  stated  the 
objection  to  the  evidence,  the  assignments  could  not  be  considered. 
Frazier  v,  Lambert,  506. 

Brokers. 

Good  faith  in  making  sale.    See  Vendor  and  Purchaser,  4« 

Burden  of  Proof. 

Of  misconduct  of  attorney.    See  Attorney's  Fee,  2, 
Of  illegality  of  vote.     See  Elections,  2,  3, 
Of  innocent  purchaser.     See  Fraudulent  Conveyance,  1, 
Of  contributory  negligence.     See  Negligence,  S,  10,  11. 
Of  nesligence  in  escape  of  fire.     See  Negligence,  SI,  S3. 
Of  title  to  land.     See  Trespass  to  Try  Title,  2. 

Cancellation. 

Of  sale  by  principal.     See  Agency,  13. 

Carriers  of  Goods. 

Authority  of  shipper's  agent.     See  Agency,  6,  7. 

Delay  in  delivery  of  medicine.     See  Damages,  15,  16,  17. 

Proof  of  extent  of  damage.     See  Daanages,  2^, 

Reasonable  time  for  transportation.     See  EiAdence,  29. 

Weights  of  cattle.     See  Evidence,  30,  Si. 

Claims  for  damages.     See  Evidence,  31, 

Market  reports.    See  Evidence,  32. 

Decline  in  market  price.     See  Evidence,  33. 

Account  sales.    See  Evidence,  35. 

Declarations  of  agent.     See  Harmless  Error,  5,  6. 

Failure  to  furnish  cars.     See  Railways,  1,  2. 

1.  In  a  suit  against  the  carrier  for  injuries  to  cattle  shipped  from  one  State 

to  another  caused  by  unreasonable  delay,  rough  handling  and  improper 
bedding  of  cars,  the  cause  of  action  was  based  on  a  breach  of  the 
carriers  common  law  liability  or  contractual  duty,  which,  though 
pertaining  to  interstate  commerce,  is  not  regulated  or  in  any  way 
affected  by  the  Act  of  Congress  as  amended  by  the  Act  of  June  29, 
1906,  known  as  the  Hepburn  Amendment,  and  the  State  court  at  point 
of  destination  had  jurisdiction.  Chicago,  R,  /.  d  P.  Ry,  Co,  v,  Clements 
d  Carroll,  143. 

2.  Where,  in  a  suit  against  the  carrier  for  injuries  to  a  shipment  of  horses 

and  mules,  it  was  alleged  that  the  animals  were  negligently  loaded  in 
cars  which  were  not  bedded,  and  the  evidence  showed  that  the  cars 
used  were  not  bedded,  evidence  that  it  was  usual  and  customary  for 
railroads  to  bed  cars  in  which  cattle  were  shipped  was  admissible  as 
tending  to  prove  the  negligence  alleged.  The  same  reasons  for  bedding 
cars  for  the  transportation  of  cattle  obtains  when  they  are  used  for 
carrying  horses  ana  mules.    Id. 
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3.  Tho  pro]^er  time  for  resting  and  feeding  cattle  unloaded  therefor  in  transit 

bv  rail  is  not  limited  to  the  five  hours  required  by  the  Statute  of  the 
United  States  (Compiled  Stats.,  U.  S.,  1907,  Supplement,  p.  918)  but 
depends  on  the  circumstances.    8t.  Louis  A  £f.  F,  Ry,  Co,  i?.  May^  258. 

4.  The  damages  that  may  be  recovered  of  a  railroad  company  for  delay  in 

the  transportation  of  freight  is  the  difference  in  the  value  of  the 
shipment  at  the  time  it  should  have  been  delivered  and  the  value  at 
the  time  and  place  it  was  actually  delivered,  together  with  a  sum  equal 
to  the  legal  rate  of  interest  on  its  value  during  the  time  of  delay.  In 
addition  to  this  the  law  allows  a  recovery  of  any  special  damages 
occasioned  by  the  delay  which  are  the  natural  or  probable  result  of 
the  breach  of  the  contract  of  shipment  and  which  the  carrier  had 
notice  that  the  shipper  would  likely  sustain  by  reason  of  the  detention 
of  the  property  beyond  a  reasonable  time  for  its  transportation  and 
delivery  as  the  law  implies  in  such  case  that  such  damages  were  in  con- 
templation of  the  parties  at  the  time  the  contact  was  made.  Dorrance 
d  Co,  V,  International  d  O.  N.  R,  Co,,  460. 
6.  Upon  a  general  demurrer  every  reasonable  intendment  should  be  indulged 
in  favor  of  the  pleading  excepted  to.  In  a  suit  against  a  railway 
company  for  damages  caused  by  unreasonable  delay  in  the  transportation 
and  delivery  of  cotton,  plaintiffs  claimed  three  distinct  items  of  damages 
— ^ftrst,  loss  of  the  use  of  the  money  invested  in  the  cotton  during  the 
delay;  second,  losses  caused  by  plaintiffs  being  compelled  to  buy  cotton 
on  a  rising  market  to  meet  outstanding  contracts  theretofore  made; 
third,  the  penalty  of  five  percent  per  month  upon  the  value  of  the  cotton 
as  provided  by  arts.  4494  and  4496  of  the  Rev.  Stats.  Petition  con- 
sidered, and  held,  because  the  count  in  the  petition  as  to  the  first 
item  of  damage  was  good  upon  general  demurrer,  the  court  erred  in 
sustaining  a  general  demurrer  to  the  petition  and  dismissing  the  suit. 
When  a  suit  is  based  upon  several  distinct  causes  of  action,  if  any 
one  of  them  is  sufficiently  declared  upon,  a  general  demurrer  to  the 
petition  should  be  overruled.    Id, 

6.  When,  by  reason  of  the  negligent  delay  of  a  railroad  company  in  the 

transportation  and  delivery  of  cotton,  the  shipper  is  obliged  to  buy  other 
cotton  with  which  to  meet  outstanding  contracts  and  thereby  sustains 
a  loss,  the  damages  suffered  are  consequential  damages  and  can  only 
be  recovered  from  the  carrier  upon  pleading  and  proof  that  the 
carrier  had  notice  of  the  special  conditions  rendering  such  damage  the 
natural  and  probable  result  of  the  breach  of  the  contract  of  shipment 
and  of  circumstances  showing  that  the  contract  was  to  some  extent 
based  upon  or  made  with  reference  to  such  conditions.  This  notice 
must  ordinarily  be  given  at  the  time  of  or  before  making  the  contract. 
Id, 

7.  In  suits  for  the  penalty  provided  by  art.  4496,  Rev.  Stats.,  in  addition  to 

showing  a  negligent  delay  of  the  shipment  beyond  the  time  reasonably 
necessary  for  its  transportation,  the  specific  date  or  time  of  the  ship- 
ment must  be  alleged  as  well  as  the  value  of  the  shipment.  In  such 
cases  the  rules  of  pleading  require  that  the  facts  relied  on  should  be 
stated  directly  and  positively  and  not  by  way  of  inference.  Pleading 
considered  in  an  action  for  said  penalty  and  held  insufficient.    Id. 

8.  In  an  action  against  a  railroad  company  for  damages  for  negligent  delay 

in  the  transportation  and  delivery  of  cotton,  pleading  considered  and 
held  not  subject  to  exception  on  the  ground  that  it  was  not  alleged  with 
sufficient  particularity  who  were  the  parties  to  the  contract  of  ship- 
ment, the  date  of  the  same  and  the  terms  of  the  contracts  and  agree- 
ments therein  contained.  Kor  was  said  pleading  subject  to  the  excep- 
tion that  it  did  not  appear  therefrom  which  of  several  shipments  were 
made  by  different  parties  alleged  to  have  made  such  shipments,  there 
being  nothing  in  said  petition  to  indicate'  that  each  of  the  alleged 
consignors  made  separate  shipments,  but  on  the  contrary  it  appeared 
from  the  allegations  that  the  parties  named  were  joint  consignors.    Id, 

9.  In  a  suit  against  two  railroad  companies  for  damages  for  breach  of  eighty- 

five  different  contracts  of  shipment  made  from  different  places,  petition 
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considered,  and  held  not  subject  to  exception  upon  the  ground  that  it 
was  multifarious;  the  plaintiffs  were  not  required  to  bring  a  separate 
suit  under  each  contract.    Id, 

10.  A  shipment  of  potatoes   was   delayed   somewhat   in   transportation,   but 

upon  the  day  after  its  arrival  at  destination  it  was  delivered  to  the 
consignee  who,  pending  some  correspondence  with  the  consignor,  delayed 
unloading  the  potatoes  for  six  or  eight  days  longer.  Held,  in  an 
action  against  the  carrier  for  damages,  the  evidence  as  to  the  damage 
should  have  been  confined  to  the  condition  of  the  potatoes  at  the.  time 
they  were  delivered  to  the  consignee,  and  the  court  should,  by  proper 
charge,  have  directed  the  attention  of  the  jury  to  this  fact.  Oulf,  C. 
«€  8,  F.  Ry.  Co,  v.  Chintiki,  21. 

11.  In  an  action  against  a  railroad  company  for  damages  to  a  shipment  of 

potatoes  caused  by  delay  in  transportation,  where  the  evidence  showed 
that  the  potatoes  were  not  unloaded  by  the  consignee  for  six  or  eight 
days  after  they  were  delivered  to  him,  upon  the  item  of  cost  of  labor 
and  sacks  for  resacking  the  potatoes,  the  evidence  should  have  been 
confined  to  the  condition  of  the  potatoes  at  the  time  they  were  delivered 
to  the  consignee.    Id, 

Carriers  of  Passengen. 

Venue  in  suit  against  connecting  lines.     See  Jurisdiction,  2, 
Action  arising  in  foreign  state.     See  Jurisdiction,  4,  5, 
*.  Sudden  jar  of  train.     See  "Negligence,  5, 

Alighting  from  street  car.     See  Pleading,  12, 

1.  The  degree  of  care  required  of  a  carrier  of  passengers  is  the  highest 

known  to  the  law;  and  a  charge  which  imposed  upon  the  carrier  that 
degree  of  care  and  defined  it  as  such  as  very  prudent,  careful,  com- 
petent persons  would  exercise  under  similar  circumstances,  and  in- 
structing that  it  was  the  duty  of  the  conductor  of  a  car  to  be  pru- 
dent, skillful  and  cautious  to  see  that  his  passengers  are  not  injured 
while  alighting  from  his  car,  did  not  impose  too  great  a  burden  and 
was  not  misleading.     'Northern  Tern,   Trad.  Co.  v.  Danforth,  419. 

2.  Where  the  charge  properly  defined  the  degree  of  care  required  of  a  car- 

rier of  passengers  and  in  applying  the  law  to  the  facts  left  it  to  the 
jury  to  determine  whether  or  not  the  carrier  was  negligent  in  regard 
to  the  condition  of  the  steps  of  the  car,  an  instruction  that  "it  is 
the  duty  of  a  railway  company,  by  which  is  meant  the  defendant  com- 
pany herein,  to  exercise  the  greatest  degree  of  care,  as  defined  above, 
to  select  for  its  use  cars  with  steps  so  constructed  as  not  to  expose 
to  danger  persons  alighting  therefrom,  but  to  maintain  and  keep  all 
steps  in  such  condition  while  using  the  car,"  was  not  upon  the  weight 
of  evidence.     Id, 

3.  In  case  of  an  intoxicated  passenger  killed  by  jumping  or  falling  from  the 

train  while  in  motion,  he  being  able  to  walk,  though  staggering,  and 
with  sufficient  intelligence  to  go  to  the  depot  in  time  to  take  his  train 
and  to  give  to  a  companion  accompanying  him  the  correct  fare  with 
which  to  purchase  his  ticket,  and  apparently  being  looked  after  by 
his  less  intoxicated  companion,  the  evidence  is  held  insufficient  to  show 
negligence  on  the  part  of  the  carrier  in  receiving  him  as  a  passenger 
in  such  condition  and  failing  to  care  for  and  protect  him  from  danger 
by  his  own  acts.     Part*  «€  O,  N,  Ry,  Co.  v.  Robinson,  12. 

4.  Intoxication  is  of  various  degrees,  and  whether  such  as  to  require  of  a 

carrier,  in  the  exercise  of  the  high  degree  of  care  required,  the  use  of 
other  means  to  provide  for  the  safety  of  a  passenger  than  in  the  case 
of  a  sober  one  depends  on  his  apparent  condition,  whether  alone  or 
accompanied  by  persons  capable  of  looking  after  him,  and  knowledge 
by  the  carrier's  servants  of  his  placing  himself  in  a  position  of  dan- 
ger. Id. 
6.  The  fact  that  a  man  was  drunk  and  staggering  does  not  justify  refusal 
by  a  railway  to  receive  him  as  a  passenger,  especially  in  view  of  the 
statute  (Rev.  Stats.,  arts.  4494,  4496)  requiring  such  carriers  to  re- 
ceive and  tran9p<)rt  all  persons  offering  themselves  as  passengers.     Id, 
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6.  There  could  be  no  recovery  for  the  death  of  an  intoxicated  passenger  by 
fallinff  or  jumping  from  the  train  where  the  evidence  failed  to  dis- 
close now  the  accident  occurred  or  knowledge  by  the  carrier's  servants 
of  his  being  in  a  place  of  danger.  The  maxim  res  ipsa  loquitur  ap- 
plies only  where  the  thing  causing  the  accident  is  under  the  control 
of  the  defendant.     Id. 

« 

Cases  Discussed,  Distinguished,  limited,  eto. 

1.  Texas  &  Pacific  Railway  Co.  v.  Blocker,  48  Texas  Civ.  App.,   100,  fol- 

lowed.    Oriffith  v.  Texas  d  N,  O,  R.  Co.,  610. 

2.  Smith  V.  State,  64  Texas  Crim.  Rep.,  298;  Clark  v.  Finley,  03  Texas,  171, 

followed,     tiortkern  Tex.  Trac.  Co.  v.  Danforih,  419. 

8.  The  case  of  Moore  v.  Giesecke,  76  Texas,  643,  followed.  Fristoe  v.  Blum, 
92  Texas,  76;  Waggoner  v.  Flack,  92  Texas,  663,  and  Standifer  v. 
Wilson,  93  Texas,  232,  discussed.     McCullough  v.  Rucker,  89. 

4.  Texas  &  P.  Ry.  Co.  v.  Bowlin,  32  S.  W.,  918;  Houston  &  T.  C.  Ry.  Co. 
V.  Bird,  48  S.  W.,  756;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  38  Texas 
Civ.  App.,  607;  St.  Louis  S.  W.  Ry.  Co.  v.  Acker,  44  Texas  Civ.  App., 
560;  Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Motwiller,  101  Texas,  616,  dis- 
cussed.   St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  yiblack,  619. 

6.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Sturm,  174  U.  S.,  710;  Harris  v.  Balk, 
198  U.  S.,  215;  Louisville  &  N.  Ry.  Co.  v.  Deer,  200  U.  S.,  176,  dis- 
cussed and  followed.  Continental  Ins.  Co.  v.  Chase,  89  Texas,  212; 
same  case,  33  S.  W.,  602,  distinguished.  Missouri,  K.  d  T.  Ry.  Co. 
V.  Swartz,  389. 

6.  Frugia  v.  Trueheart,  48  Texas  Civ.  App.,  613,  followed.     Runge  v.  Gil- 

bough,  87  S.  W.,  833;  Gilbough  v.  Runge,  99  Texas,  539,  distinguished. 
Milwee  v.  Phelps,  196. 

7.  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Texas,  381,  distinguished.     Western 

U.  Tel.  Co.  V.  Auslet,  265. 

8.  Lindly  v.  Lindly,  102  Texas,  135,  followed.     Holland  v.  Riggs  367. 

9.  Bracken  v.  Jones,  63  Texas,   184,  and  Tucker  v.  Smith,  68  Texas,  473, 

distinguished.     Texas  d  N.  0.  Ry.  Co.  v.  Broom,  78. 

Certiflcate. 

Of  surveyor  on  file  in  Land  Office.     See  Evidence,  12, 
Of  acknowledgment  of  deed.    See  Record  of  Title,  1. 

Cisrtiorail. 

To  clerk  of  trial  court.     See  Statement  of  Facts,  6. 

1.  When  an  applicant  for  certiorari  from  a  Justice  to  a  County  Court  ob- 

tains the  order  of  the  county  judge  for  the  writ  and  actually  files 
with  the  county  clerk  a  sufficient  bond  within  ninety  days  from  the 
final  judgment  in  the  Justice  Court,  the  fact  that  the  county  clerk 
did  not  approve  the  bond  until  after  the  ninety  days  is  not  ground 
for  dismissing  the  certiorari  in  the  County  Court.  The  approval  of 
the  bond  within  the  ninety  days  is  not  required  by  articles  346  and 
347,  Revised  Statutes.     Wilbur  v.  Lane,  249. 

2.  The  fact  that  an  applicant  for  a  writ  of  certiorari  from  a  Justice  to 

County  Court  has  made  one  ineffectual  effort  to  procure  said  wMt,  is 
no  ground  for  the  dismissal  of  such  writ  when  granted  in  due  time 
on  a  second  application.  Article  354,  Rev.  Stats.,  which  provides  that 
no  amendment  of  tne  affidavit  or  bond  shall  be  made  in  the  County 
Court  nor  shall  a  new  affidavit  and  bond  be  filed,  has  no  application 
to  such  case.    Id. 

3.  It  will  be  presumed  that  the  order  of  a  judge  granting  a  writ  of  cer- 

tiorari was  endorsed  on  the  application  therefor  when  it  was  filed 
with  the  county  clerk,  and  if  the  application  was  filed  in  time,  the 
order  must  have  been  made  in  time.  Id. 
,  4.  The  fact  that  the  original  papers  in  a  suit  in  a  Justice  Court  were  not 
in  the  custody  of  the  justice  when  an  application  for  certiorari  to 
the  County  Court  was  granted,  said  papers  having  been  sent  to  tlio 
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County  Court  with  &  former  application  for  certiorari,  would  not 
affect  the  jurisdiction  of  the  County  Court.    Id. 

6.  Pending  a  motion  to  dismiss  a  certiorari  to  a  Justice  Court  for  insuffi- 
ciency in  the  application,  a  second  application  was  filed  and  a  second 
writ  was  issued,  served  and  returned;  the  motion  to  dismiss  the  first 
writ  was  afterwards  granted.  Held,  the  issuance  of  the  first  writ  did  not 
affect  the  jurisdiction  of  the  County  Court  to  grant  tlie  second  writ. 
In  contemplation  of  law  and  for  all  purposes  of  the  certiorari  the 
first  application  was  dismissed  when  the  second  application  was  filed. 
Id, 

6.  In  an  application  for  certiorari  to  a  Justice  Court  hy  a  defendant  against 
whom  a  judgment  hy  default  had  been  rendered,  a  general  averment 
that  the  applicant  did  not  owe  the  plaintiff  anything  and  that  he 
was  prevented  from  making  an  appearance  and  defense  oy  severe  sick- 
ness, was  sufficient  to  entitle  him  to  the  writ.    Id. 

Chcdlenge. 

To  array  of  jurors.     Bee  Jury,  i,  2,  S. 

Children. 

Contributory  negligence  of.     Bee  Negligence,  22. 
Duty  to  keep  lookout  for/    See  Negligence,  28,  29. 
Injury  upon  dangerous  premises.     See  Negligence,  SO, 

CitaUon. 

In  contest  of  election.     See  Electione,  18. 

Service  on  agent  of  foreign  corporation.     See  Juriadiction,  4. 

On  cross  action  by  defendant.     See  Practice  in  Trial  Court,  6. 

On  writ  of  error.     Bee  Practice  on  Appeal,  1. 

In  suit  for  taxes.    See  Tax  Sale,  6. 

Cities  and  Towns. 

Injunction   against  removal  of  gravel.     See  County  Attorney,  1. 

Judgment  against  city  as  garnishee.    See  Garnishment,  2. 

Hight  to  accretions  in  river  bed.  See  Water  Courses,  1,  2,  S. 
1.  The  provision  of  the  election  law  relating  to  the  procurement  of  exemption 
certificates  by  persons  exempt  from  the  payment  of  a  poll  tax  who 
reside  in  a  city  of  ten  thousand  inhabitants  or  more,  does  not  pro- 
vide the  method  for  ascertaining  the  number  of  inhabitants;  and 
where  the  Legislature  has  granted  a  city  a  special  charter,  which  it 
could  not  do  if  the  city  does  not  contain  more  than  ten  thousand 
inhabitants,  the  grant  is  sufficient  to  show  that  such  city  is  within 
that  class,  and  the  provision  of  the  statute  applies.  McCormiek  v. 
Jester,  309. 

City  Ordinance. 

In  excess  of  authority.    See  Water  Courses,  S. 

Commissioner  of  General  Land  Office. 

'    Testimony  as  to  condition  of  files.     See  Evidence,  H, 

Commissioners'  Court. 

Discontinuance  of  road.    See  Highways,  1,  2. 

Commissions. 

For  sale  of  land.     See  Agency,  10,  11;  Damages,  26. 

Community  Property. 

Bond  to  account  for.     See  Administration,  S,  4* 
Sale  by  husband.     See  Homestead,  S. 
Partition.     See  Homestead,  5. 
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For  transfer  of  bill.     See  Billa  and  Notea,  6, 
Varying  by  parol  proof.     See  Evidence,  4, 
AUe^inff  want  of.    See  Ple^iding,  10. 
ResciBBion  of  sale  for  nonpayment.    See  Salee,  1. 

OoBstitutional  Law. 

Garnishment  in  foreign  state.     See  Gamiahment,  i. 
Injunction  against  bawdy  house.     See  Injunction,  S,  4. 

1.  Actions  for  damages  for  injuries  to  the  person  arise  by  virtue  of  the 

common  law,  are  transitory,  and  may  be  brought  in  the  State  where 
the  wrongdoer  is  found;  and  the  provision  of  the  Constitution  of  the 
United  States  requiring  the  courts  of  one  State  to  give  full  faith 
and  credit  to  the  public  Acts,  records  and  judicial  proceedings  of 
every  other  State,  does  not  deprive  the  courts  of  the  State  in  which 
such  action  may  be  brought  of  jurisdiction  on  account  of  a  statute 
of  the  State  in  which  the  injury  was  inflicted  which  requires  that 
the  injured  party  shall  sue  in  such  State  or  forego  his  right  of  re- 
covery.    Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mills,  369. 

2.  The  statute  providing  for  a  certain  jury  system  for  all  counties  having 

a  city  with  a  population  of  twenty  thousand  or  more  as  shown  by 
the  United  States  census  of  the  year  1900,  is  not  a  local  or  special  law 
within  the  meaning  of  the  provision  of  the  Constitution  denying  to 
the  Legislature  the  power  to  pass  any  local  or  special  law  authoris- 
ing the  summoning  or  empaneling  grand  and  petit  juries  and  is  not 
repugnant  thereto.  Constitution  art.  3,  sec.  66;  Qen.  Laws  1907, 
p.  269.     Northern  Tew,  Trac,  Co,  1?.  Danforth,  419. 

CoBititntion  Cited. 

Constitution  of  Texas.) 

Article  3,  Sec.  12.    Trial  by  jury.     McCormiok  v»  Jester,  320. 

Article    3,    Sec.    66.    Local   or    special    laws.      "Sorthem   T^xas   Traction 

Company  v,  Danforth,  420. 
Article  6,  Sec.   16.    Jurisdiction.     Wilkineon  v,   McCart,  609. 
Article  6,  Sec.  2.     Electors.     McCormick  t?.  Jester,  316. 
Article  6,   Sec.   2.     Qualification  of  electors.     McCormick  v.  Jester,  322. 
Article  11,  S.ecs.  4  and  6.    Cities.     McCormick  v.  Jester,  322. 

(Constitution  of  the  United  States.) 

1 4th  Amendment.     Equal  protection  of  law.     Missouri,  K,  d  T.  Ry,  Co, 
17.  Bailey,  300,  302,  303. 

Oonstmetion. 

Of  insurance  contract.  ^  See  Insurance,  Life,  1, 

Gontinnanoe. 

1.  Application  for  continuance  held  properly  overruled  (1)  for  want  of 
dili^nce  in  procuring  deposition  of  the  desired  witness,  and  (2)  for 
failing  to  aver  that  his  testimony  was  material.  The  last,  being  speci- 
fically required  by  statute  (art.  1278)  must  appear  bv  the  affidavit, 
though  the  record  supports  an  inference  of  its  materiality.  Bamilton 
r.  Dismukes,  129. 
.  2.  Application  for  continuance  held  properly  refused  when  the  fact  expected 
to  be  proved  by  the  absent  witness  was  testified  to  by  him  in  deposi- 
sitions  previously  taken  and  used  on  the  trial,  thoush  it  was  claimed 
that  by  his  personal  attendance  his  testimony  could  be  n.ade  more 
specific,  and  it  was  now  controverted  by  a  witness  who  had  not  been 
asked  about  the  matter  on  a  former  trial.  Aetna  Ins,  Co.  of  Hart- 
ford v,  Brannon,  242. 

3.  In  an  action  to  recover  from  the  carrier  for  damages  for  injuries  to  a 

shipment  of  live  stock  wherein  the  plaintiff  in  the  original  petition 
alleged  the  measure  of  damages  was  the  difference  between  the  mar- 
ket value  of  the  animals  in  the  condition  they  should  have  arrived 
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at  destination  but  for  the  negligence  of  the  carrier,  and  the  condition 
they  were  in  when  they  did  arrive,  a  trial  amendment  alleging  the 
intrinsic  value  and  praying  in  the  alternative  for  the  difference  be- 
tween the  market  value  in  the  condition  they  should  have  arrived  and 
their  intrinsic  value  at  destination  in  their  damaged  condition,  did 
not  entitle  the  defendant  to  a  continuance,  in  the  absence  of  any 
evidence  in  support  of  the  issue  presented  by  the  trial  amendment. 
Chicago,  R,  I,  d  P.  Ry,  Co,  v,  Clementa  d  Carroll,  143. 

Contraet. 

Apparent  authority  of  agent.     See  Agency,  1,  6,  7. 

Knowledge  of  agent's  authority.     See  Agency,  2. 

Representing  conflicting  interests.     See  Agency,  3,  4,  8,  9. 

Ratification  by  agent.     See  Agency,  5. 

Commissions  for  making  sales.     See  Agency,  10,  It. 

Agent  exceeding  authority.     See  Agency,  12. 

Principal  cancelling  agent's  sale.     See  Agency,  IS, 

Void  as  against  public  policy.    See  Attomeifa  Fee,  1, 

Interstate  shipment  of  cattle.     See  Carriera  of  Goods,  1, 

Damages  for  breach.    See  Damages,  1,  S,  15,  16,  17, 

Warranties  by  insured.     See  Insurance,  Fire,  2,  S;  Insurance,  Life,  t,  ^ 

Construction  of  insurance  policy.     See  Insurance,  Life,  1, 

Executory  agreement.    See  Limitation,  4, 

By  person  under  disability.    See  Married  Woman,  1, 

Conveyance  of  land  by  partners.    See  Partnership,  1,  2, 

Express  contract  and  quantum  meruit.     See  Plet^ding,  9, 

Defenses  to  action  on.     See  Pleading,  10, 

Sale  of  corporate  stock.     See  Pleading,  11, 

Conveyance  of  right  of  way.     See  Railways,  6, 

Enforcing  performance.     See  Specific  Performance,  1,  2,  S, 

Delivery  of  message.     See  Telegraph,  2, 

Allegations  as  to  terms  of  agreement.    See  Trespass  to  Try  Title,  8, 

For  sale  of  real  property.    See  Vendor  and  Purchaser,  1-lS. 

1.  Evidence  considered  and  held  to  show  a  contract  by  plaintiff  with  refer- 

ence to  school  land,  not  only  to  dispose  by  litigation  of  the  rights  of 
an  adverse  claimant,  but  to  procure  for  defendant  an  award  of  the 
same  to  defendant  as  a  purchaser,  which  latter  undertaking  not  being 
complied  with,  plaintiff  could  not  recover  the  agreed  compensation. 
Shaw  V.  Threadgill,  254. 

2.  Where  the  suit  was  for  agreed  compensation  for  an  undertaking  to  pro- 

cure an  award  of  school  land  to  defendant,  it  was  not  admissible  to 
introduce  in  evidence  a  deed  from  defendant  to  an  adverse  claimant 
of  the  land  in  compromise  of  their  claims,  as  proof  that  an  interest 
in  the  land  had  been  obtained  for  defendant,    id, 

3.  The  sale  of  the  property  of  an  agency  for  handling  beer  by  the  agent 

company  to  the  manager  of  its  business  included  a  carload  of  bottled 
beer  then  on  hand,  valued  at  its  cost,  $1,104.  A  bank,  creditor  of  the 
beer  company,  was  a  party  to  the  contract,  by  which  it  received  the 
consideration  for  the  sale.  The  manager  had  personally  advanced 
$600  of  the  cost  of  this  beer,  which  fact  was  overlooked  in  the  sale, 
and  he  sued  the  bank  to  recover  that  amount  on  the  ground  that 
by  mistake  his  own  property,  to  that  extent,  had  been  included  in 
the  sale  to  him.  Held  that  by  such  advancement  he  had  not  become 
part  owner  of  the  beer,  but  a  creditor  of  the  beer  comnany  to  that 
amount;  and  that  such  mistake  did  not  entitle  him  to  a  rescission  of 
the  sale  or  to  recover  such  debt  of  the  company  to  him  from  the  bank. 
City  tiatl,  Bk.  of  Austin  v,  Fenner,  24j5. 

4.  Where  a  contract  is  made  which  is  performable  at  the  time  of  the  occur- 

rence of  a  future  event,  the  law  imputes  to  the  promisor  an  agree- 
ment that  he  will  put  no  obstacle  in  the  way  of  the  happening  of 
that  event,  and  that  he  will  hold  himself  in  readiness  to  co-operate 
where  hia  co-operation  is  a  necessary  element  in  the  happening  of  the 
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contingency.  If,  in  violation  of  this  implied  covenant  on  his  part, 
he  does  something  ivhich  prevents  the  happening  of  the  event,  the 
contract  becomes  absolute  and  must  be  performed  as  if  the  event  had 
occurred.     Marvin  v.  Rogers,  432. 

5.  Where  the  president  of  an  incorporated  mercantile  company  purchased 

certain  shares  of  the  stock  wliereby  he  became  the  holder  of  a  ma- 
jority of  the  stock,  and  as  part  of  the  consideration  obligated  him- 
self to  pay  a  certain  sum  to  the  seller  so  soon  as  the  company  se- 
cured a  new  lease  of  the  premises  then  occupied,  and  then  volun- 
tarily sold  the  store  and  the  right  of  possession  of  said  j^remises, 
thereby  preventing  the  happening  of  the  contingency,  his  obligation 
became  absolute,  whether  he  himself  prevented  the  performance  of 
the  implied  covenant  or  induced  and  prevented  its  performance  through 
the  company;  and  it  was  immaterial  that  in  bringing  about  the  sale 
he  acted  in  good  faith  in  the  interest  of  the  company.    Id, 

6.  An  instruction  that  the  mere  expectancy  by  the  promisor  that  the  com- 

pany would  not  be  permitted  to  remain  in  the  store,  if  he  had  such 
expectancy,  did  not  justify  him  in  selling  the  store  unless  such  ex- 
pectation proceeded  from  the  landlord  or  notice  to  vacate,  held  cor- 
rect and  not  on  the  weight  of  evidence.    Id, 

7.  An  offer  to  build  a  house  according  to  certain  plans  and  specifications 

for  a  certain  sum  of  money  and  the  acceptance  of  the  offer  by  the 
owner  constitutes  a  complete  contract,  and  any  subsequent  attempt 
by  the  owner  to  write  into  it  a  condition  not  embraced  in  the  orig- 
inal contract,  as  for  instance  that  the  contractor  should  buy  the  lum- 
ber from  a  certain  dealer,  and  a  refusal  by  the  owner  to  .consummate 
the  contract  unless  such  a  condition  was  incorporated,  would  be  a 
breach  of  the  contract  for  which  the  owner  would  be  liable.  Lane  d 
Neam  v.  Warren,  122. 

8.  D.  held  a  contract  to  build  a  sewer  and  pave  certain  streets  in  a  city, 

and  for  such  work  purchased  brick  from  B.  D.  abandoned  the  con- 
tract, and  the  right  of  6.  being  disputed  by  D.,  the  citv  deducted  from 
the  amount  due  I),  an  amount  equal  to  the  amount  oi  B.'s  claim  and 
retained  possession  of  the  same  for  the  express  purpose  of  discharging 
B.'s  claim  in  the  event  it  should  be  determined  by  suit  that  B.  was 
entitled  to  it.  In  a  contest  between  B.  and  other  creditors  of  D. 
over  the  fund  so  reserved  by  the  city,  held,  that  the  right  of  B.  was 
superior.  Rosa  v,  Beaumont  Brick  -Co.,  460. 
0.  No  defense  to  an  action  for  recovery  and  foreclosure  on  vendor's  lien 
notes  by  an  assignee  was  shown  by  establishing  that  the  assignment 
was  invalid  because  procured  by  fraud  on  the  assignor  and  that  the 
makers  had  settled  with  him  by  reconveying  the  land,  where  the  un- 
contradicted proof  showed  that  after  the  discovery  of  such  fraud  the 
assignor  had  settled  with  the  assignee  his  claim  arising  therefrom 
by  receiving  a  new  consideration.    Zan  v  Clark,  525, 

10.  Plaintiffs  and  defendants  were  engaged  as  separate  firms  in  th^  sale  of 

lands;  they  entered  into  an  agreement  to  mutually  assist  each  other 
in  effecting  sales  and  to  share  the  profits;  defendants  found  a  ten- 
tative purchaser  for  a  tract  of  land  for  which  plaintiffs  were  agents 
and,  with  the  assistance  of  plaintiffs,  effected  a  sale,  but  pending  the 
negotiations  defendants  bought  the  land  directly  from  the  owner,  in- 
tending to  convey  the  land  themselves  to  the  purchaser  and  thus 
defeat  plaintiffs'  claim  to  a  part  of  the  profits.  H^d,  the  fact  that 
plaintiffs  tried  to  prevent  the  owner  from  conveying  the  land  to  the 
defendants  would  not  affect  their  right  to  compensation  from  the  de- 
fendants for  the  value  of  the  services  rendered  in  effecting  a  sale  to 
the  purchaser.    Hahl  d  Co,  v,  Southland  Im,  Assn.,  592. 

11.  In  an  action  by  one  party  to  a  contract  against  the  other  for  a  share  of 

the  profits  made  thereunder,  the  defrauding  party  can  not  deduct 
from  the  gross  profits  the  expenses  incurred  by  him  in  trying  to  de- 
fraud the  oiher  party.    Id, 
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Contributory  Heglifirenoe. 

Charges  on.     See  Inatructiona  to  Juries,  9;  Master  and  Servant,  4,  5. 
Knowledge  of  danger  from  electricity.     See  Master  and  Servant,  6, 
Warning  by  master.     See  Master  and  Servant,  7. 
,       Knowledge  of  defects.     See  Master  and  Servant,  8, 
Question  of  fact.     See  Master  and  Servant,  11,  12, 
Appreciation  of  danger.     See  Master  and  Servant,  IS, 
Comparative  negligence.     See   Master  and  Servant,  SI, 
Burden  of  proof.     See  Negligence,  S,  10,  11. 
Definition  of.    See  Negligence,  4, 
Intoxication.     See  Negligence,  H, 

Att^pting  dangerous  crossing.    See  Negligence,  16,  18, 
Youth  as  affecting.    See  Negligence,  20,  22, 
Boarding  moving  train.    See  Negligence,  2k, 
Child  alM)ut  dangerous  premises.    See  Negligence,  SO, 
Failure  to  submit  defense.     See  Practice  on  Appeal,  15, 

CoBTenloB. 

Of  mortgaged  property.    See  Damages,  i. 
Intervention  by  mortgagee.     See  Intervention,  1, 

1.  Any  distinct  act  of   dominion   wrongfuly   exercised  over  one's  property 

in  denial  of  his  right  or  inconsistent  with  it,  is  a  conversion.  A 
wrongdoer  can  not  question  the  possessor's  title  or  right  of  possession 
nor  defeat  recovery  by  showing  that  the  taking  was  in  good  faith 
and  under  mistake.     Crawford  v,  Thomason,  561. 

2.  When  the  acts  of  the  defendant  amount  to  a  conversion  of  the  property 

in  question,  the  owner  has  the  right  to  so  treat  it,  and  to  sue  for  its 
value,  and  is  not  required  to  accept  it  if  the  wrongdoer  thereafter 
offers  to  return  it.     Id, 

Corporation. 

Transfer  of  note  by.     See  Assignment,  1, 

Misnomer  of.     See  Evidence,  44, 

Suit  against  foreign  corporation.     See  Jurisdiction,  2, 

Service  on  agent.     See  Jurisdiction,  4* 

Sale  of  stock.     See  Pleading,  11. 

Appointment  of  receiver  for.     See  Receivers,  2-4' 

Costs. 

Appeal  from  motion  to  tax.     See  Amount  in  Controversy,  S. 
Fees  allowed  stakeholder.    See  Attorney's  Fee,  S. 
Security  for.     See  Elections,   17. 
Attorney's  fees.     See  Injunction,  5. 

1.  When  a  reversible  error  in  the  charge  of  the  court  is  not  called  to  the 

attention  of  the  court  in  the  motion  for  new  trial,  the  cost  of  the 
appeal  should  be  taxed  against  the  appellant.  Texas  d  P.  Ry.  Co. 
V.  Orafeo,  560. 

2.  Where  judgment  in  Justice  Court  was  for  the  defendant,  and  on  appeal 

to  the  County  Court  the  plaintiff  had  judgment,  but  it  conclusively 
appeared  that  he  purposely  so  shaped  the  trial  of  his  case  in  the 
former  court  that  judgment  could  not  be  rendered  in  his  favor  with 
a  view  of  appealing  the  case  to  the  County  Court  and  there  casting 
the  entire  costs  upon  the  defendant,  the  latter  was  entitled,  as  a 
matter  of  law,  to  have  the  costs  incurred  in  the  County  Court  taxed 
against  the  plaintiff.  Revised  Statutes,  arts.  1436,  1438.  Missouri, 
K.  d  T,  Ry.  Co.  of  Tex.  v.  Milliron,  326. 

Cotenants. 

Purchaser  from  joint  heirs.    See  Trespass  to  Try  Title,  5. 

Counterclaim. 

1.  Though  plaintiff's  action  was  upon  a  liquidated  demand  defendant  could 
assert  a  counterclaim  for  unliquidated  damages  growing  out  of  the 
same  transaction.     Hamilton  v.  Dismukes,  130. 
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County  Attorney, 

Service  of  notice  of  contest.  Bee  Elections,  18, 
1.  Where  the  suit  involved  the  right  of  a  city  to  prevent  the  removal  of 
fpravel  forming  accretions  and  accumulated  in  the  bed  of  a  river  form- 
ing the  boundary  of  the  city,  the  county  attorney  was  without  au- 
thority under  his  general  powers  to  make  the  State  and  county  parties. 
Goar  V,  City  of  Rosenberg,  218. 

Courts,  County. 

Jurisdiction  of.     See  Administration,  1, 

Jurisdiction  on  appeal.    See  Appeal  from  Justice  Court,  1,  2;  Certiorari, 

if  5. 
Notice  of  length  of  term.    See  Judicial  Knowledge,  1, 

Courts,  Justice. 

Taxation  of  costs.    See  Amount  in  Controversy,  2. 
Appeal  from.    See  Appeal  from  Justice  Court,  1,  2. 
Costs  on  appeal  from.     See  Costs,  2. 
Pleading  in.     See  Pleading,  1;  Water  Course,  6. 

Covenants. 

Warrantor  of  title.     See  Appeal  Bond,  1, 
Implied.     See  Contract,  4t  ^* 

Crops.  • 

Injury  by  overflow.    See  Damages,  9. 

Cross  Action. 

Citation  upon.    See  Practice  in  Trial  Court,  5. 

Cross  Examination. 

Waiver  of  objections  by.    See  Evidence,  51, 

Beiteration  of  testimony  in.     See  Practice  on  Appeal,  10, 

Crossings. 

Lookout  for  persons  on  railway.     See  Negligence,  12, 
Acquiescence  in  public  use.     See  Negligence,  IS, 
Intoxicated  person  on.    See  Negligence,  H, 
Customary  handling  of  train.     See  Negligence,  15, 
Obstruction  by  train.     See  Negligence,  16, 
Signals  on  approaching.     See  Negligence,  11,  18, 

Custom. 

Of  warranty  on  sale.     See  Evidence,  70, 
Of  handling  train.    See  Negligence,  15. 

Damages. 

Delay  in  shipment.    See  Carriers  of  Goods,  -J,  5,  6,  8,  10,  11, 

Statutory  penalty  for  delay.    See  Carriers  of  Goods,  7. 

Share  of  profits.     See  Contract,  11, 

Liquidateu  and  unliquidated.     See  Counterclaim,  1, 

Prospects  of  promotion.     See  Evidence,  68, 

Fraud  in  exchange  of  property.     See  False  Representations,  2,  S, 

Where  defendant  has  judgment.     See  Harmless  Error,  J^, 

Attorney's  fee  and  expenses.     See  Injunction,  5, 

Statutory  damages  on  dissolution  of  injunction.     See  Injunction,  7, 

Injuries  resulting  in  death.    See  Pleading,  1^. 

Recovery  for  vame  of  services.     See  Quantum  Meruit,  1. 

Failure  to  furnish  cars.    See  Railways,  2, 

Injury  by  fire.     See  Railways,  i. 

Trespass  on  real  property.    See  Sequestration,  1-4, 

Mental  sufferinpr.     See  Telegraph,  S,  4. 

Notice  of  liability  for  special  injury.     See  Telegraph,  5,  6,  7,  8, 

Default  in  executory  contract.    See  Vendor  and  Purchaser,  11, 
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Damagrei— CofiKfUMci. 

1.  Instructions  as  to.  measure  of  damages  for  breach  of  contract  held  erron- 

eous.    Slayden  d  Co.  v.  Palmo,  228. 

2.  A  verdict  which  finds  damages  at  the  rate  of  $5  per  acre  for  failure  to 

convey  land,  is  insufficient  without  specifying  its  acreage.  The  court 
can  not  look  to  the  evidence,  though  undisputed,  to  complete  the  ver- 
dict.   Id. 

3.  Damages  for  breach  of  contract  as  to  quality  of  article  sold  are  limited 

to  the  difference  between  the  price  the  purchaser  paid  and  the  value 
of  what  he  received,  and  this  is  not  shown  by  evidence  as  to  the 
difference  betweeh  the  value,  at  the  time  of  delivery,  of  what  he  con- 
tracted for  and  of  what  he  received.    Browne  v.  Allen,  458. 

4.  The  recovery  by  a  mortgagee  for  conversion  of  the  mortgaged  property 

is  limited  to  the  value  of  the  debt  secured,  though  the  converted 
property  is  worth  more.    Watkina  v.  Citizens  Natl.  Bk.  of  RocktcaU,  437. 

5.  A  charge  allowing  a  mother  to  recover  for  death  of  the  son  the  present 

cash  value  of  whatever  pecuniary  b^iefit  she  had  a  reasonable  expecta- 
tion of  receiving  during  her  lifetime  from  the  son  had  he  lived,  could 
not  have  misled  the  jury  to  render  a  verdict  greater  than  her  life 
.  expectancy,  and  this  she  was  entitled  to  recover.  Missouri,  K.  d 
T.  Ry,  Co.  of  Texas  v.  Wallace,  127. 

6.  Where,  in  a  suit  by  the  wife,  minor  children  and  mother  for  the  death 

of  deceased,  the  recovery  was  limited  to  the  present  value  of  the 
pecuniary  benefits  plaintiffs  had  an  expectancy  of  receiving  had  de- 
ceased lived,  an  instruction  that  bv  pecuniary  benefits  as  used  is  meant 
not  only  money  but  everything  that  can  be  valued  in  money,  and  in 
case  of  the  minor  children  it  includes  the  reasonable  pecuniary  value 
of  the  nurture,  care  and  training,  if  any,  the  jury  may  believe  from 
the  evidence  they  would  have  received  had  he  lived,  was  not  error, 
considered  in  connection  with  the  succeeding  instruction  not  to  allow 
anything  for  grief  or  sorrow,  or  for  loss  of  deceased's  society,  affec- 
tion or  companionship.     Id. 

7.  Verdict,  in  a  suit  by  the  wife,  minor  children  and  mother  for  the  death 

of  the  husband,  father  and  son,  in  the  sum  of  seventeen  thousand 
five  hundred  dollars,  held  not  excessive.     Id. 

8.  The  owner  of  an  animal  dying  as  the  result  of  injuries  by  defendant's 

negligence  may  recover,  in  addition  to  its  value,  expenses  of  caring 
for  and  treating  such  injuries,  if  incurred  in  good  faith  and  with 
reasonable  expectation  of  cure.  UUt  v.  Biggs,  520. 
0.  The  measure  of  damages  for  wrongful  destruction  of  plaintiff's  growing 
crop  was  its  value  at  the  time  of  destruction,  and  for  its  injury  the 
difference  between  its  value  before  and  that  after  the  injury;  but  in 
arriving  at  such  value  it  is  proper  to  consider  the  degree  of  maturity 
and  probable  yield  of  the  crop,  the  cost  attending  its  future  growth 
and  marketing,  and  the  price  which  it  would  then  have  yielded  if 
not  destroyed  or  injured;  and  the  enumeration  by  the  court,  in  its 
findings  of  the  facts  proven  in  regard  to  these  matters  does  not  show 
that  his  finding  of  the  extent  of  the  damages,  arrived  at  by  this  means, 
was  based  on  an  improper  view  of  the  measure  of  damages.  Missouri, 
K.  d  T.  Ry.  Co.  of  Texas  v.  Riverhead  Farm,  643. 

10.  Where  the  evidence  tends  to  show  that  the  damage  is  greater  than  thnt 

claimed  in  the  petition,  it  is  reversible  error  for  the  court  to  fail  to 
limit  the  amount  of  the  recovery  to  that  alleged.  Texas  d  P.  Ry.  Co. 
V.  Oraffeo,  669. 

11.  The  true  measure  of  damage  for  the  total  destruction  of  an  orchard  grow- 

ing upon  land  is  the  difference  in  value  of  the  land  just  before  and 
just  after  the  loss.     Id. 

12.  It  is  not  a  sufficient  reason  for  disallowing  damages  claimed  that  a  party 

can  state  their  amount  only  approximately;  it  is  enough  if  from 
proximate  estimates  of  witnesses  a  satisfactory  conclusion  can  be 
reached.     Western  U.  Teh  Co.  v.  Auslet,  264. 

13.  In  a  suit  for  damages  for  negligent  failure  to  deliver  a  telegram  pre- 

venting a  theatrical  performance,  the  amount  could  be  proximately 
estimated   with   reasonable   certainty   from   proojf  of   th6    number  of 
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tickets  sold  and  the  testimony  of  the  manager  of  the  opera  house 
that  from  his  experience  of  the  attendance  upon  similar  performances 
in  his  judgment  he  would  have  received  a  certain  amount  if  the  per- 
formance had  been  given.    Id. 

14.  In  a  suit  for  damages  to  a  shipment  of  cattle,  evidence  considered,  and 

held  sufficient  basis  for  a  finding  by  the  jury  of  the  amount  of  dam- 
ages by  reason  of  depreciation  in  price.  Bt,  Louis,  8.  F,  d  T,  Ry. 
Co,  V.  Smith,  42. 

15.  Where  the  plaintiff  claimed  that  his  health  had  been  impaired  and  that 

he  had  suffered  mental  and  physical  pain  on  account  of  the  failure 
of  the  carrier  to  deliver  a  shipment  of  medicine,  the  damages  were 
special  or  consequential,  and  in  order  to  recover  it  was  incumbent 
upon  him  to  allege  and  prove  facts  from  which  it  would  appear  that 
it  was  reasonably  within  the  contemplation  of  the  parties  to  the  con- 
tract of  sliipment  that  the  damages  sued  for  would  likely  result  as 
a  consequence  of  its  breach.    Wells-Fargo  d  Co.,  Exp.,  v.  Thompson,  515. 

16.  If  the  breach  of  the  contract  is  caused  by  the  failure  of  the  carrier  to 

transport  within  a  reasonable  time,  it  is  essential  (o  show  that  the 
carrier  had  notice  at  the  time  of  making  the  contract  of  the  special 
conditions  rendering  special  damages  the  natural  and  probable  re- 
sult of  the  breach;  but  if  the  breach  consists  in  the  failure  to  make 
delivery  after  the  shipment  reaches  its  destination  and  when  nothing 
remains  to  be  done  except  to  make  delivery,  it  is  sufficient  to  show 
.  that  the  carrier  then  received  notice  that  the  special  damage  will 
likely  result  from  its  negligence  in  this  respect.    Id, 

17.  Where  the  plaintiff  claimed  special  damages  for  negligent  delay  in  the 

delivery  of  a  shipment  of  medicine  consigned  to  a  third  party  for  his 
use  and  benefit,  and  the  testimony  show^  that  the  carrier  neither  at 
the  time  of  making  the  contract  nor  after  the  shipment  reached  its 
destination  had  notice  of  the  damages  sought  by  the  undisclosed  prin- 
cipal of  the  consignee,  the  court  should  have  directed  a  verdict  for 
the  carrier.     Id.  ^ 

18.  Mortality  tables  are  not  indispensable  in  proving  life  expectancy.     This 

is  a  matter  the  jury  mignt  determine  for  themselves  in  view  of 
plaintiff's  age  and  injuries.  Missouri  V.  B.  d  I.  Co.  v.  Ballard,  111. 
10.  Evidence  that  the  injury  inflicted  upon  the  head  of  plaintiff  over  the  eye 
caused  an  indentation  in  the  bone,  which  existed  at  the  time  of  trial, 
which  would  cause  plaintiff  to  have  more  or  less  headaches  all  the 
time  and  affect  the  sight  of  the  eye  about  half,  and  cause  dizziness 
and  pain,  and  that  these  conditions  would  always  remain,  authorized 
a  charge  submitting  the  issues  of  permanent  injury  and  future  suffer- 
ing.    Missouri,  K.  d  T.  By.  Co.  of  Texas  v.  Allen,  433. 

20.  A  charge  authorizing  the  jury  to  allow  damages  for  permanent  injuries 

to  the  person  in  such  sum  as  they  believe  may  accrue  in  the  future, 
was  not  error.  Tlie  use  of  the  word  "may"  did  not  render  it  objec- 
tionable.   Id. 

21.  When  personal  injuries  are  shown  of  such   a  nature  as  to  justify  the 

conclusion  that  plaintifl^s  capacity  to  earn  money  in  any  avocation 
has  been  thereby  lessened,  the  right  to  recover  some  damages  for 
such  dimunition  is  established  and  should  be  submitted  'to  the  jury, 
though  there  is  no  evidence  as  to  the  actual  earnings  of  plaintiff  be- 
fore and  after  the  injury;  but  it  is  otherwise  as  to  diminution  of 
plaintiff's  earning  capacity  in  any  special  calling  which  he  had  pur- 
sued or  for  which  he  is  qualified;  such  latter  element  is  in  the  nature 
of  special  damages,  capa!>le  of  specific  proof,  and  should  be  pleaded 
and  shown  by  the  evidence,  to  justify  its  submission.  8t.  Louis 
8.  W.  By.  Co.  of  Texas  v.  Nihlack,  619. 

22.  Evidence  in  case  of  personal   injuries  to   a  woman  seventy-three  years 

old  and  by  occupation  a  midwife  considered  and  held  sufficient  to 
support  a  submission  of  decrease  in  earning  capacity  as  an  element 
of  damages  recoverable,  though  there  was  no  evidence  offered  of  tlie 
amount  she  earned  before  the  injury.     Id. 

23.  Where   the  evidence  showed   that   the   plaintiff  was   thirty-five  years   of 
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age  at  the  time  of  the  injury,  that  he  had  been  an  industrioua  and 
capable  man,  that  he  had  taught  school,  was  an  expert  printer  and 
was  earning  fifty  dollars  per  month,  that  he  was  knocked  unconscious 
and  had  been  confined  to  his  bed  unable  to  walk  for  a  period  of  nine 
months,  and  that  he  is  paralyzed  and  has  suffered  continuously  and 
such  condition  will  continue,  a  verdict  awarding  damages  in  the  sum 
of  twenty  thousand  dollars  could  not  be  held  excessive  in  the  absence 
of  anything  in  the  record  tending  to  show  that  it  was  the  result  of 
passion,  prejudice  or  other  improper  motive.  Missouri,  K.  d  T.  Ry, 
Co.  of  Texas  v.  Bailey,  296. 

24.  In  an  action  for  damages  to  a  shipment  of  freight,  the  evidence  should 

be  sufiicient  to  enable  the  jury  to  determine  the  extent  of  the  damage. 
Gulf,  C.  d  8.  F,  Ry.  Co.  v,  Chinski,  21. 

25.  Evidence  considered,   and  verdict  awarding  fifteen  thousand   dollars   for 

personal  injuries  held  not  excessive.  (Jalveston,  H.  d  8,  A.  Ry.  Co. 
V.  Harper,  616. 

26.  Under  an  assignment  that  a  verdict  was  excessive  in  awarding  compen- 

sation for  services  rendered  in  effecting  a  sale  of  land,  evidence  con- 
sidered, and  held  insufficient  to  support  the  verdict.  Hahl  d  Co.  v. 
Southland  Im.  Assn.,  503. 

Dangerous  Premises. 

Elevator  shaft.     See  Master  and  Servant,  1,  2. 

Safe  place  to  work.    See  Master  and  Servant,  S^  18,  SO. 

Electric  wires.    See  Master  and  Servant,  6. 

Revolving  cog  wheels.    See  Master  and  Servant,  10,  11,  IS. 

Unsecur^  support.     See  Master  and  Servant,  11,  12. 

Death. 

Damages  recoverable.     See  Damages,  5,  6,  7. 
Declarations  of  deceased.     See  Evidence,  45. 
Showing  relationship  of  parties.    See  Pleading,  IS. 

1.  The  statute  of  Tennessee  entitles  <the  husband  and  children  to  recover 

damages  for  injuries  resulting  in  the  death  of  the  wife  and  mother; 
and  it  is  not  so  dissimilar  to  the  law  of  this  State  as  will  prevent 
our  courts  taking  jurisdiction  of  en  action  therefor  and  adjudicating 
the  riglits  of  the  parties.    St.  Louis  d  S.  F.  R.  Co.  v.  Sizemore,  492. 

2.  Where  the  husband  sued  for  himself  and  a  son  for  the  death  of  the  wife 

and  mother,  and  there  was  nothing  to   show  what  interest  the  son 
had  in  the  life  of  deceased  or  how  he  was  injured,  a  judgment  in  favor 
of  both   was  unwarranted.     From   the   testimony   of  the  father   that 
when  he  started  to'  this  State  he  bought  a  ticket  for  his  "little  boy, 
injury  and  interest  could  not  be  inferred  so  as  to  support  the  judg 
ment.    Id. 

Debt. 

Situs  of.     See  Oarnishment,  1. 

Declarations. 

By  former  holder  of  note.    See  Evidence,  11. 

By  ancestor.     See  Evidence,  16. 

By  cashier  of  bank.     See  Evidence,  S9. 

By  deceased.     See  Evidence,  45. 

By  occupant  as  to  boundary.     See  Evidence,  50. 

By  parties.     See  Evidence,  52. 

Corroborative  statement.     See  Evidence,  57. 

By  Agent.    See  Harmless  Error,  2,  5,  6, 

By  grantor.     See  Limitation,  12. 

As  to  boundaries  of  land.    See  Limitation,  19,  20. 

Deeds. 

Parol  proof  of  consideration.     See  Evidence,  Jf, 
Copies  of  deed.     See  Evidence,  6. 
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• 

Proof  for  record.     See  Evidence,  7,  8. 

Recorded  instrument.     See  Evidence,  9, 

Lost  instrument.     See  Evidence,  21. 

Certified  copy.    See  Evidence,  26. 

Tender  of,  on  rescission.     See  Evidence,  Slf. 

Of  homestead  by  husband.    See  Homestead,  S, 

Certificate  of  acknowledgment.  See  Record  of  Title,  1. 
L  In  a  suit  involving  the  title  to  a  small  strip  of  land  of  a  league  and 
labor  survey,  a  deed  describing  the  land  conveyed  as  975  acres  being 
the  undivided  interest  of  the  vendor  in  the  survey  less  700  acres  pre- 
viously sold  out  of  the  survey,  was  admissible  when  offered  as  a  link 
in  the  chain  of  title  to  the  strip,  over  objection  that  the  description 
shows  that  700  acres  had  been  sold  off  and  there  was  nothing  to  show 
what  700  acres  or  that  it  was  not  the  part  in  controversy,  on  assur- 
ance from  counsel  that  the  evidence  would  be  introduced  later  tending  to 
make  certain  the  land  conveyed  by  the  deed.  Uvalde  County  v.  Oppen- 
heimer,  137. 

2.  To  show  title  to  the  strip  the  party  offering  the  deed  was  required  to 

show  that  it  was  not  a  part  of  the  700  acres  previously  sold  off; 
and  a  prior  deed  conveying  640  acres  of  the  survey,  standing  alone, 
was  insufiicient  for  such  purpose  because  it  left  60  acres  unaccounted 
for.    Id. 

3.  A  recital  in  a  deed  that  "the  town  of  North  Uvalde  is  laid  off"  upon 

the  land  conveyed,  simply  showed  that  as  between  the  grantor  and 
grantee  the  land  conveyed  was  understood  to  cover  the  town  site,  and 
was  not  evidence  that  the  latter  was  situated  upon  that  portion  of 
the  survey,  with  respect  to  one  not  a  partv  to  the  deed.    Id. 

4.  An  instrument  executed  in  1838,  partaking  of  the  nature  both  of  a  deed 

and  a  power  of  attorney,  considered,  and  held  to  vest  the  title  to 
the  land  therein  described  in  the  party  to  whom  the  same  w^s  given. 
In  the  early  history  of  this  State  instruments  in  the  form  of  powers 
of  attorney  were  used  in  making  conveyances  of  land,  especially  after 
location  of  certificate  and  before  issuance  of  patent.    Sims  v.  Scaly,  618. 

Delay. 

In  presentation  of  draft.    See  Bills  and  Notes,  4* 

In  transportation  of  property.     See  Carriers  of  Goods,  4-8,  10,  11, 

Demand. 

For  furnishing  cars.     See  Railways,  1,  2. 

Demurrer. 

Intendment  in  favor  of  pleading.     See  Pleading,  2, 
Omissions  supplied  by  answer.     See  Pleading^  S. 
Failure  to  present.     See  Practice  in  Trial  Court   i. 

Depositions. 

Failure  to  procure.     See  Continuance,  1,  2. 
Failure  to  answer  question.     See  Evidence,  18,  24, 
Answer  not  responsive.    See  Evidence,  20,  66. 
Right  to  entire  answer.    See  Evidence,  22,  23, 
Of  adverse  party.     See  Evidence,  25. 
Misnomer  of  corporation.    See  Evidence,  44, 

Desoriptlon. 

Of  land  in  deed.    See  Deeds,  1,  2,  3. 

Of  premises  in  suit  for  injunction.  See  Injunction,  1, 
1.  A  deed  described  the  lanci  conveyed  as  "One  sitio  and  labor  of  land  sur- 
veyed for  me  on  Chinquepin  Creek  where  I  now  live."  Held,  the 
description  was  sufficient  to  identify  the  land  when  taken  in  con- 
nection with  certain  extrinsic  evidence,  although  the  State  and  county 
in  which  the  land  was  situated  were  not  stated,  and  the  patent  de- 
scribed the  land  <i8  being  upon  a  different  creek.    Bims  v,  Sealy,  518. 
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2.  Where  a  contract  for  the  sale  of  land  was  dated  at  Dallas,  Texas,  and 
the  land  was  described  as  "lot  twenty-seven,  block  3-929  and  better 
known  as  number  126,  McKinnon  Street/'  it  was  sufllcient  to  identify 
the  lot.     Frazier  t?.  Lambert,  506. 

Deriae. 

To  ezecutpr.     See  lAmitatian,  il. 

DiUgenoe. 

To  obtain  evidence.     See  Ctmtinuanoe,  1, 

DiiabiUty. 

Exempting  from  payment  of  poll  tax.    See  Electione,  4,  7. 

DiiooTered  PerlL 

Person  unconscious  on  track.     See  Negligence,  12, 
Stock  unlawfully  at  large.    See  Negligence,  19, 
Infant  on  track.    See  Negligence,  28. 

Diioretion. 

Refusal  to  hear  demurrer.     See  Practice  in  Trial  Court,  i« 
Consolidation  of  suits.     See  Practice  in  Trial  Court,  2. 

Diitrlot  Court. 

Jurisdiction  in  probate.     See  AdnUnietration,  2. 

District  Judge. 

Duties  in  preparation  of  statement.     See  Statement  of  Facte,  1-4* 

DiToroe. 

Fees  of  attorneys.     See  Attorney's  Fee,  4-7. 
Annulment  of  marriage.    See  Pl^idings,  6. 

Samlngf. 

Decrease  by  personal  injury.     See  Damages,  21,  22,  2S. 

Easements. 

1.  The  only  title  which  a  city  can  acquire  to  a  street  or  public  way  by 

use  tnereof  is  a  title  to  the  easement  as  such,  and  when  the  public 
necessity  for  such'  easement  has  long  since  ceased  to  exist  and  its  use 
has  been  abandoned,  and  it  is  conclusively  shown  that  the  property 
will  jiever  again  be  used  as  a  public  way  or  street,  tlie  owner  of  the 
fee  has  the  right  to  the  possession  of  the  property.  City  of  Houetan 
V,  Bammel,  336. 

2.  A  petition  claiming  a  right  of  way  over  another's  premises  and  seeking 

to  enjoin  its  closing,  should  describe  the  way  claimed  by  metes  and 
bounds  or  otherwise,  so  as  to  enable  it  to  be  accurately  located.  Base- 
man  v,  Collins,  71. 

3.  Where  purchasers  acquired  a  way  by  necessity  to  a  public  road,  through 

lands  of  the  grantor  entirely  surrounding  that  purchased,  such  right 
of  way  continued  no  longer  than  the  necessity  therefor,  and  was 
terminated  by  the  opening  of  a  public  road  between  their  premises 
and  the  same  highway  reached  by  their  private  way.     Id. 

4.  The  use  by  a  purchaser  of  a  way  by  necessity  through  the  lands  of  his 

vendor  is  not  adverse  to  the  vendor  and  will  not  be  the  basis  of  a 
claim  to  the  same  way  as  existing  by  prescription.     Id. 

6.  The  use  which  will  establish  a  way  by  prescription  over  another's  land 
must  be  within  definite  lines.  The  practice  of  passing  over  land  in 
different  directions  does  not  establish  such  ri|^ht.     Id. 

6.  The  possession  and  use  of  land  by  a  tenant  being  that  of  his  landlord, 
the  use  of  a  way  over  the  latter's  land  by  the  tenant  will  not  estab- 
lish an  easement  by  prescription  in  his  favor,  though  he  afterwards 
become  owner.     Id, 
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7.  The  use  of  a  way  over  another's  land  in  common  with  others  or  the  gen- 
eral public  will  not  establish  a  private  wa^  by  prescription.  So  also 
of  use  in  common  with  the  proprietor  against  whom  the  prescription 
is  claimed.    Id, 

Eleotloni. 

1.  Where  the  voter  exhibited  a  tax  receipt  dated  "1-2-1907"  showing  the 

payment  of  the  State,  county  and  school  polls  and  a  penalty,  and  in 
a  contest  of  the  election  testified  that  it  was  his  recollection  that 
he  came  in  January  to  pay  his  poll  tax,  but  would  not  be  positive; 
but  the  collector  testified  that  no  poll  tax  receipt  was  issued  to  such 
voter  in  January,  that  the  payment  in  question  was  made  February 
1,  and  was  reported  in  his  report  of  February  collections  as  paid  on 
the  first  day  of  that  month,  and  that  the  receipt  did  not  purport 
to  be  a  poll  tax  receipt  but  property  tax  receipt  and  showed  the  pay- 
ment of  a  penalty,  which  is  onjy  charged  when  payment  is  made  after 
January  31st,  a  finding  that  the  elector  was  qualified  was  manifestly 
against  the  great  weignt  and  preponderance  of  the  evidence.  McCor- 
mick  V,  Jester,  306.  . 

2.  Where  votes  have  been  received  and  counted  by  the  election  officers  they 

are  prima  facie  legal,  and  the  burden  is  upon  those  contesting  the 
election  to  show  that  they  were  illegal.    Id, 

3.  If  the  district  or  territory  in  which  the  vote  is  cast  is  not  large  or 

populous  and  if  the  witness  shows  that  his  aquaintance  with  the  in- 
habitants is  such  that  he  could  scarcely  fail  to  know  any  person  who 
may  havfe  resided  therein  long  enough  to  become  a  voter,  his  evidence 
that  he  does  not  know  and  has  never  heard  of  such  a  person  as  the 
one  named  as  casting  the  vote,  together  with  evidence  that  soon  after 
election  the  alleged  voter  could  not  be  found  in  the  district  wherein 
all  voters  must  reside,  is  sufficient  to  shift  the  burden  upon  the  party 
claiming  that  the  vote  be  counted,  and  require  him  to  show  affirma- 
tively that  the  vote  was  cast  by  a  qualified  and  bona  fide  voter.    Id, 

4.  A  voter  who  claimed  to  be  exempt  from  the  payment  of  a  poll  tax  be- 

cause he  was  blind  or  at  least  disabled,  but  kept  a  cold  drink  stand 
and  waited  on  customers,  could  get  the  right  articles  called  for,  re- 
ceive money  and  make  change,  and  put  soda  water  bottles  in  the  ice 
box  and  assort  them,  was  not  blind,  nor  permanently  disabled  within 
the  meaning  of  the  election  law.  Gen.  Laws,  1905,  chapter  9,  sees. 
6  and  12.  Id, 
6.  One  whose  leg  was  afflicted  and  had  been  in  the  same  condition  since 
early  childhood,  but.  with  this  exception  was  physically  hearty,  whole 
and  robust,  was  not  permanently  disabled  under  the  statute;  and 
his  vote  without  the  payment  of  a  poll  tax  was  illegal.     Id. 

6.  Tliat  the  voter's  left  hand  was  crippled  in  a  gin  in  1884  did  not  show 

that  he  had  lost  a  hand  or  that  he  was  permanently  disabled  withiir 
the  meaning  of  the  election  law  and  therefore  exempt  from  the  pay- 
ment of  a  poll  tax.     Id, 

7.  Evidence  that  a  voter  had  had  his  leg  and  both  arms  broken  on  different 

occasions,  and  had  lost  an  eye,  his  arms  and  leg  being  well  at  tlie 
time  he  voted,  did  not  show  that  he  was  permanently  disabled  within 
the  meaning  of  the  election  law,  and  so  exempt  from  the  payment 
of  a  poll  tax.    Id, 

8.  W^here  the  vote  was  in  ward  4  of  a  city  at  an  election  held  on  June  15, 

1907,  the  ward  being  the  voting  precinct,  and  the  evidence  showed 
that  the  voter  had  lived  in  tliat  ward  but  had  rented  a  house  in 
ward  3  on  June  1,  and  slept  there,  and  on  same  day  took  out  in- 
surance on  his  furniture  in  ward  3,  and  paid  bills  for  gas  and  tele- 
phone service  at  his  residence  in  that  ward,  the  vote  was  illegal.  His 
residence  was  in  ward  3  and  the  Constitution  and  election  law  require 
all  electors  to  vote  in  the  precinct  of  their  residence.  Constitution, 
art.  6,  sec.  2;   Gen.  Laws,.  1905,  p.  522.     Id. 

9.  In  determining  the  length  of  the  voter's  residence  in  the  county  where 

he  offers  to  vote,  tlie  day  of  his  arrival  or  the  day  of  election  should 
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be  excluded.  A  vote  cast,  in  an  election  held  on  June  16,  1907,  bv 
one  who  first  arrived  in  the  county  on  December  15,  1906,  was  illegal. 
Id, 

10.  Where  a  voter  who  was  one  of  the  election  officers  took  a  ticket,  num- 

bered and  deposited  it  in  the  ballot  box  and  had  his  name  placed  on 
the  list,  and  afterward,  having  failed  to  scratch  the  ticket,  had  the 
ballot  box  opened  and  took  out  the  ticket  and  marked  it  so  as  to 
make  it  an  anti-prohibition  ticket,  the  vote  could  not  be  counted.  After 
he  had  voted  he  could  not  withdraw  or  change  the  ballot.    Id. 

11.  If  the  right  of  a  voter  to  vote  has  been  denied  any  person  duly  quali- 

fied, it  may  be  shown  in  a  contest  of  the  election;  and  if  the  num- 
ber of  voters  whose  right  has  been  so  denied  is  large  enough  to  ma- 
terially affect  the  result  it  will  vitiate  the  election.     Id. 

12.  Where  a  legal  voter  was  denied  the  right  to  vote,  his  uncontroverted  tes- 

timony that  he  would  have  voted  for  prohibition  required  the  trial 
court  to  so  find.    Id. 

13.  Where  a  ballot  was  signed  by  the  presiding  officer  of  the  election  on  the 

back,  but  the  number  was  placed  on  the  face  instead  of  the  back, 
and  the  uncontradicted  testimony  of  the  presiding  officer  was  that 
all  ballots  at  that  box  were  counted  except  those  mutilated  or  scratched 
with  a  blue  pencil,  it  was  error  to  find  that  the  particular  ballot 
was  not  counted  by  the  officers  of  election,  and  to  refuse  to  count  it 
on  a  contest.    Id. 

14.  In  a  contest  of  an  election  there  was  no  error  in  refusing  to  allow  an 

examination  of  the  affidavits  made  by  persons  who  did  not  have  their 
poll  tax  receipts  with  them  at  the  time  of  voting.  Which  were  in  bal- 
lot boxes  with  the  votes,  in  the  absence  of  pleading  attacking  such 
affidavits  as  defective  or  illegal.     Id. 

15.  Where  in  a  contest  of  an  election  the  ballot  boxes  containing  the  votes 

alleged  to  be  illegal  were  opened  under  an  order  of  the  court,  it  was 
not  error  to  refuse  to  order  the  opening  of  the  boxes  from  precincts 
in  which  none  of  the  votes  were  challenged.     Id. 

16.  Under  the  provision  of  the  statute  requiring  the  notices  of  a  local  option 

election  to  be  posted  or  caused  1x>  be  posted*  by  the  clerk,  posting 
the  notice  with  his  knowledge  and  consent  is  u  substantial  compliance 
and  will  be  sufficient,  especially  where  the  usual  number  of  voters 
participated  in  the  election  and  no  contention  is  made  that  any  elector 
failed  to  vote  for  lack  of  notice.  Revised  Statutes,  art.  3387,  Acts 
20th  Leg.,  chapter  11,  sec.  33.     Id. 

17.  Where  the  result  of  a  local  option  election  was  declared  to  be  against 

prohibition,  and  in  a  contest  the  county  judge  and  county  attorney 
were  made  parties  defendant,  there  was  no  error  in  overruling  a  mo- 
tion by  the  contestants  to  compel  members  of  an  organization  of  anti- 
prohibitionists  to  make  themselves  parties  and  give  security  for  costs. 
The  proceedings  are  statutory  and  the  statute  does  not  require  con- 
testees  to  give  security,  for  costs.     Id. 

18.  In  a  contest  of  a  local  option  election  service  on  the  county  judge  and 

upon  the  county  attorney's  assistant  at  the  office  of  the  county  at- 
torney within  the  thirty  days  provided  by  law,  was  sufficient.     Id. 

10.  The  statute  taking  effect  August  10,  1907,  and  providing  that  any  quali- 
fied voter  of  any  county  which  has  heretofore  voted  on  local  option 
may  contest  said  election  under  the  provisions  of  the  Act,  and  if  no 
contest  is  filed  within  sixty  days  from  the  taking  effect  of  the  Act 
it  shall  be  conclusively  presumed  that  said  election  was  valid  in  all 
things,  had  the  effect  of  enlarging  the  field*  of  inquiry  in  such  con- 
tests, and  hence,  where  a  suit  was  filed  by  voters  to  contest  a  local 
option  election  held  in  a  county  on  June  15,  1007,  the  result  of  which 
was  declared  on  June  22,  1007,  within  sixty  days  from  the  taking 
effect  of  the  statute,  a  plea  in  abatement  that  the  contest  could  not 
be  maintained  because  not  filed  witliin  thirty  days  as  required  by 
the  previous  statute  was  properlv  overruled.  Revised  Statutes,  art. 
3307,  Gen.  Laws,  30th  Leg.,  p.  447.     Id. 

20.  A  contest  of  a  local  option  election  is  not  a  cause  within  the  meaning 
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of  the  provision  of  the  Constitution  that  in  the  trial  of  all  causes 
in  the  District  Court  either  party  shall,  upon  application  made  in 
open  court,  have  the  right  of  trial  by  jury.  The  statute  which  au- 
thorizes the  contest  does  not  provide  for  a  trial  by  jury,  and  as  tlie 
trial  does  not  involve  either  personal  or  property  rights,  neither 
party  is  entitled  to  a  jury.     Id, 

21.  Where  the  contestants  in  a  contest  of  a  local  option  election  alleged  thai 

eacn  was  a  resident  citizen  and  property  owner  and  qualified  voter 
in  the  county,  and  the  contestees  did  not  plead  in  abatement  as  to 
the  capacity  of  plaintiffs  to  maintain  the  suit  nor  raise  such  an  issue 
in  the  trial,  an  objection  to  the  right  to  maintain  the  suit  was  waived. 
Id. 

22.  On  appeal  from  a  judgment  in  a  contest  of  a  local  option  election,  the 

Court  of  Civil  Appeals  under  the  statute  is  authorized  to  subtract 
illegal  votes  and  add  legal  ones,  and,  after  full  investigation  and 
upon  finding  that  no  such  irregularities  exist  in  the  election  as  to 
render  the  true  result  impossible  to  be  arrived  at,  or  very  doubtful 
of  ascertaining,  render  judgment  for  the  party  found  to  have  received 
the  greatest  number  of  legal  votes.  Revised  Statutes,  art.  3307,  amend- 
ment of  Act  of  1907   (Qen.  Laws,  1907,  p.  447).    Id. 

Electricity. 

Injury  by  live  wire.     See  Master  and  Servant,  6. 

Elevators. 

Falling  down  open  shaft.     See  Master  and  Servant,  I,  2. 

Entry. 

Forcible  or  unlawful.     See  Forcible  Entry  and  Detainer,  2,  3. 

Equity. 

Right  in  city  building  fund.     See  Contract,  8. 

Not  determined  by  judgment.     See  Res  Adjudicata,  1. 

Where  issue  is  as  to  legal  title.     See  Trespass  to  Try  Title,  6. 

Lien  of  vendor.    See  Vendor  and  Purchaser,  2. 

Estates  of  Decedents. 

Jurisdiction  over.     See  Administration,  i,  2. 
Community  bond.     See  Administration,  S,  4. 

Estoppel. 

Misconduct  of  attorney.    See  Attorney's  Fee,  4. 

To  deny  possession  of  funds.     See  Bills  and  Notes,  S, 

To  dispute  right  to  redeem.     See  Tax  Sale,  4. 

1.  One  can  not  recover  damages  for  a  wrongful  act  in  which  he  actively 

participates  without  being  induced  so  to  do  by  fraud  or  misrepresen- 
tation.    Moore  v.  Woodson,  688. 

2.  Where  one  administrator  acted  with  his  co-administrator  in  the  sale  of 

certain  bonds  belonging  to  the  estate,  he  could  not  as  heir  recover 
from  such  co-administrator  for  loss  occasioned  him  as  heir  because 
of  the  wrongful  sale  of  said  bonds  for  less  than  their  reasonable  value. 
Id. 

EridciLce. 

Burden  of  proof.    See  Attorney's  Fee,  2. 

Statements  of  client  to  attorney.     See  Attorney's  Fee,  6, 

Customary  manner  of  bedding  cars.    See  Carriers  of  Qoods,  2. 

To  show  performance  of  contract.     See  Contract,  2. 

Of  life  expectancy.     See  Damages,  18. 

To  identify  land.    See  Deed,  i-3. 

Of  fraud  from  circumstances.     See  Fraud,  1. 

Predicate  for  impeachment.     See  Impeachment  of  Witness,  i. 
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Rules  of  defendant  company.    See  Impeachment  of  Witness,  2. 

To  explain  effect  of  judgment.    See  Judgment,  1, 

Declarations  of  grantor.     See  Limitation,  12, 

Payment  of  taxes.     See  Limitation,  15, 

Declarations  as  to  boundary.     See  Limitation,  20. 

Declarations  by  juror.     See  Misconduct  of  Jury,  1. 

Presumption  of  payment.     See  Payment,  1,  ^. 

Facts  not  specially  plead.     See  Pleading,  8. 

Variance.     See  Pleading,  12. 

Dispute  as  to  testimony.     See  Practice  in  Trial  Court,  6. 

Irrelevant  to  exemplary  damages.     See  Sequestration,  2. 

Of  profits  held  irrelevant.     See  Vendor  and  Purchaser,  S. 

As  to  source  of  money  tendered.     See  Vendor  and  Purchaser,  5. 

Production  of  party  as  witness.     See  Witness,  1. 

1.  The  rule  in  Texas  is,  that  no  degrees  in  secondary  evidence  are  recog- 

nized.    Barclay  v.  Deyerle,  236. 

2.  Upon  the  question  as  to  what  amount  was  due  to  a  bank  from  a  bank 

in  another  county,  the  books  of  whicli  could  not  be  required  to  be 
produced  in  court,  testimony  of  the  bookkeeper  that  they  showed  a 
certain  balance  due  was  as  competent  as  would  be  a  compared  state- 
ment of  the  detailed  account  from  which  the  balance  due  could.be 
computed  by  court  and  jury.     Id. 

3.  The  contents  of  books  of  account  are  not  rendered  inadmissible  by  the 

fact  that  the  entries  were  made  by  the  bookkeeper,  not  from  his  per- 
sonal knowledge  of  the  transaction,  but  from  memoranda  furnished 
him  by  other  clerks.     Id. 

4.  The  rule  that  it  is  permissible  to  show  by  parol  evidence  the  considera- 

tion of  a  deed  differing  from  that  appearing  in  the  instrument  applies 
to  proof  of  a  parol  agreement  that  the  vendor  of  land  for  a  recited 
conjideration  oi  cash  and  notes  secured  by  vendor's  lien  was  to  have 
possession  free  of  rent  for  the  remainder  of  the  current  crop  year. 
Morehead  v.  Bering,  605. 

5.  Proof  that  plaintiff  in  a  former  suit  over  other  matters  had  testified  to 

facts  supporting  defendant's  contention  in  the  case  at  bar  was  prop- 
erly received  as  the  admission  of  a  party.     Id. 

6.  Upon  an  issue  as  to  the  number  of  acres  sold  and  the  prices  obtained, 

certified  copies  of  the  deeds  are  competent  evidence  when  offered  in 
connection  with  the  testimony  of  the  grantor  that  the  sales  were 
made  as  therein  recited.     Hahl  d  Co.  v.  Southland  Im.  Assn.,  593. 

7.  One  of  the  subscribing  witnesses  to  a  deed  made  oath  before  a  proper  officer 

that  "He  was  one  of  the  subscribing  witnesses  to  the  foregoing  in- 
strument and  saw  the  same  signed  for  the  uses  and  purposes  therein 
contained."  Held,  the  certificate  of  proof  of  the  deed  for  record  was 
insufficient  to  admit  it  in  evidence  without  other  proof  of  its  exe- 
cution. But  the  deed  being  more*^  than  thirty  years  old  it  was  ad- 
missible in  evidence  as  an  ancient  instrument.     Sims  v,  Sealy,  518. 

8.  Under  the  curative  provisions  of  art.  2312,  Rev.  Stats.,  as  amended  by 

the  Act  t)f  1907  (Gen.  Laws,  1907,  page  308)  a  certified  copy  of  a 
deed  dated  and  recorded  in  1838,  the  certificate  of  proof  for  record 
of  which  deed  was  defective,  was  admissible  in  evidence  as  against 
one  who  acquired  an  adverse  claim  to  the  land  more  than  ten  years 
after  the  deed  was  put  upon  record  but  before  the  passage  of  said 
Act.    Said  Act  relates  to  a  rule  of  evidence.    Id, 

9.  A   conveyance   attested   and    proved   for   record    by   one   subscribing  wit- 

ness was  admissible  without  proof  of  its  execution  (Act  of  April  23, 
1907,  Laws,  30th  Leg.  p.  308,  amending  Rev.  Stats.,  art.  2312)  when 
it  had  been  actually  recorded  for  a  period  of  ten  years;  and  also,  it 
seems,  as  an  ancient  instrument  where  more  than  thirty  years  old 
and  the  original,  produced  from  the  proper  custody,  is  offered.  MUtcee 
V.  Phelps,  195. 
10.  In  support  of  a  claim  of  hostile  holding  of  the  entire  land  under  a  bond 
for  title  from  the  owner  of  one  undivided  half  interest  to  his  co- 
tenant,  recorded  conveyances  by  the  latter  of  the  entire  interest  in  the 
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whole  or  in  specific  parts  of  the  land  were  admissible  in  evidence 
under  his  allegation  of  a  lost  deed  perfecting  )iis  title,  and  also  in 
support  of  adverse  holdinc  for  a  long  term  of  years  creating  a  pre- 
sumption of  payment  of  the  consideration  named  in  the  bond.    Id, 

11.  On  the  question  as  to  whether  certain  notes  had  been  paid,  declarations 

by  the  former  holder,  since  deceased,  that  he  still  held  them,  and  as 
to  where  he  intended  to  leave  them  on  starting  to  the  army,  and  of 
his  intentions  with  respect  to  them,  were  hearsay  and  inadmissible, 
and  the  exclusion  of  testimony  as  to  his  seeming  to  be  worried  at  his 
inability  to  find  them,  if  error,  was  harmless.    Id. 

12.  A  plat  on  file  in  the  Land  Office  had  indorsed  upon  it  a  certificate  by 

the  surveyor  making  the  same  that  the  plat  correctly  represented  the 
surveys  shown  thereon  and  that  there  was  a  conflict  between  two  of 
tlie  surveys,  as  represented.  Held,  the  certificate  of  the  surveyor  was 
properly  excluded  on  objection  that  it  was  not  shown  that  the  sur- 
veyor had  located  either  of  the  surveys  shown  by  him  to  be  in  con- 
flict, br  was  present  when  they  were  made,  or  that  he  had  run  out 
the  lines  of  said  surveys  and  found  the  objects  called  for  in  the  field 
notes,  or  that  he  was  interested  in  either  survey.    Jordan  v.  James,  408. 

13.  To  render  a  document  admissible  in  evidence  as  an  ancient  instrument  it 

is  only  necessary  that  it  be  found  in  a  place  in  which  it  might  rea- 
sonably and  naturally  have  been  deposited.     Rule  applied  to  a  letter 
"  on  file  in  the  General  Land  Office  but  not  among  the  papers  of  the 
particular  survey  to  which  it  related.     Keck  v.  Woodtoard,  267. 

14.  Testimony  of  the  Commissioner  of  the  Land  Office  that  a  certain  letter 

on  file  in  his  office  appeared  to  have  been  folded  and  sealed  with  seal- 
ing wax  and  sent  unenclosed  in  an  envelope,  and  that  the  records  of 
his  office  show  that  it  was-  customary  to  send  letters  in  that  way  in 
1845,  did  not  violate  the  rule  that  parol  testimony  is  not  admissible 
to  prove  the  contents  of  a  written  instrument;  nor  was  it  objection- 
able as  being  an  opinion  of  the  witness  as  distinguished  from  a  state- 
ment of  fact.    Id, 

15.  Upon  the  issue  of  the  identity  of  plaintiffs'  ancestor  with  the  patentee 

of  the  land  in  controversy,  it  was  competent  to  prove  by  family  his- 
tory that  the  ancestor  was  in  Texas  at  and  before  the  time  the  right 
to  the  land  accrued.     Id.  ^ 

16.  In  an  action  of  trespass  to  try  title,  where  the  plaintiffs  and  the  defend- 

ants claim  the  land  in  controversy  under  different  ancestors  and  the 
issue  is  as  to  the  identity  of  one  or  the  other  ancestor  with  the 
patentee,  the  testimony  of  one  of  the  heirs  as  to  statements  by  her 
ancestor  concerning  the  land,  was  not  in  violation  of  the  provisions 
of  art.  2302,  Kev  Stats.,  prohibiting  heirs  from  testifying  in  certain 
cases,  nor  was  said  testimony  subject  to  the  objection  that  it  was  self- 
serving.    Id, 

17.  The  fact  that  a  certain  tract  of  land  was  not  included  by  an  adminis- 

trator in  the  inventory  of  the  estate,  is  not  conclusive  evidence  that 
the  decedent  did  not  claim  title  thereto.  Such  fact  is  a  mere  circum- 
stance to  be  considered  by  the  jury  upon  an  issue  as  to  title  or  claim. 
Appel  V.  Childress,  607. 

18.  The  overruling  of  a  motion  to  quash  a  deposition  because  of  the  failure 

of  the  witness  to  answer  a  part  of  a  question  on  cross-examination 
(whether  any  one  had  previously  informed  her  of  the  substance  of 
the  interrogatories)  is  held  to  present  no  ground  for  reversal,  it  not 
appearing,  in  the  state  of  the  evidence,  that  it  had  materially  prej- 
udiced tne  appellant,  nor  that  the  discretion  of  the  trial  court  was 
abused.     Missouri,  K,  d  T,  Ry,  Co,  of  Texas  v,  Davis,  547. 

19.  Testimony  that  there  was  no  cause  known  to  the  witness,  other  than  the 

injuries  for  which  recovery  was  sought,  to  account  for  the  change  in 
the  health  and  disposition  of  plaintiff  which  he  had  testified  to  as 
following  such  injuries,  was  admissible  over  objection  that  it  was  a 
mere  conclusion.     Id, 

20.  Objection  that  an  answer  is  not  responsive  to  the  interrogatory  goes  to 

the  manner  and  form  of  taking  the  deposition,  and  to  be  available 
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must  be  made  in  writing  with  notice  to  the  opposite  party  before  the 
trial  commences.     Kirhy  v.  Blake,  173. 

21.  As  tending  to  prove  the  execution  and  contents  of  a  lost  deed  from  the 

common  source,  testimony  of  the  immediate  vendor  that  he  had  care- 
fully examined  a  bunch  of  title  papers  concerning  the  grant  which 
came  into  his  possession  as  administrator  of  his  father's  estate  in 
order  to  ascertain  if  the  chain  of  title  was  complete,  and  that  he 
found  all  the  deeds  to  the  land  and  only  found  one  thing  wrong  and 
that  wtas  that  a  deed  other  than  the  one  from  the  common  source 
was  unrecorded,  was  admissible  over  objection  that  it  was  the  conclu- 
sion of  the  witness  as  to  the  completeness  and  validity  of  the  title.    Id. 

22.  When  a  party  introduces  in  evidence  a  part  of  the  answer  of  a  witness 

testifying  by  deposition,  the  other  party  is  entitled  to  introduce  the 
remainder  of  the  answer  relating  to  the  same  subject.  Birge-Forbea 
Co.  V.  8t.  Louis  d  8.  F.  R.  Co.,  65. 

23.  In  an  action  against  a  railroad  company  for  the  value  of  cotton  destroyed 

by  fire  while  on  the  railroad  platform,  the  testimony  was  conflicting 
as  to  whether  or  not  there  was  an  agreement  that  if  placed  on  the 
platform  it  would  be  at  the  owner's  risk.  The  plaintiff  introduced  in 
evidence  a  part  of  the  answer  of  its  witness,  taken  by  deposition,  as 
follows:  "Nothing  whatever  was  ever  said  between  me  and  any 
agent  of  the  defendant  about  storing  cotton  on  said  platform  at  the 
plaintiff's  risk  as  to  fire."  For  the  purpose  of  corroborating  its  wit- 
ness, who  had  testified  that  there  was  such  an  agreement,  the  defendant 
was  entitled  to  introduce  the  remainder  of  said  answer,  as  follows: 
"The  only  conversation  that  I  ever  had  with  any  agent  of  the  defendant 
about  loss  by  fire  of  any  cotton  on  said  platform  was  with  defend- 
ant's agent,  and  that  was  one  afternoon  on  the  cotton  platform  about 
the  middle  of  the  cotton  season.  Something  was  said  by  him  as  to 
who  would  stand  loss  on  cotton  in  case  of  fire;  and  I  said,  *I  sup- 
pose the  owner  would  look  to  the  insurance  company  for  their  loss.'" 
Id. 

24.  In  a  suit  to  set  aside  a  conveyance  of  land  upon  the  ground  that  it  was 

made  to  defraud  creditors,  the  plaintiff  introduced  testimony  that 
defendant  refused  to  answer  certain  interrogatories  propounded  to  him 
by  the  plaintiff,  defendant  stating  at  the  time  as  his  reason  for  such 
refusal  that  his  attorneys  had  so  advised  him,  and  that  he  expected 
to  be  at  the  tri^l  and  to  testify*  Held,  said  evidence  was  not  sub- 
ject to  the  objection,  that  it  was  immaterial  and  irrelevant  to  any 
issue  in  the  case  and  calculated  to  prejudice  the  rights  of  the  de- 
fendant. Defendant  did  appear  and  testify  at  the  trial.  If  his  re- 
fusal to  answer  the  interrogatories  was  willful,  it  was  relevant  to 
prove  that  fact  as  bearing  upon  his  credibility;  if  his  refusal  was  in 
good  faith  on  the  grounds  assigned  by  him,  the  admission  of  the  tes- 
timony, complained  of  was  harmless.     Adams  v,  Hamilton,  405. 

25.  In  a  suit  prosecuted  by  next  friend  on  behalf  of  one  alleged  to  be  non 

compos  mentis,  no  error  appeared  from  refusing  to  permit  defendant 
to  use  the  ex  parte  deposition  of  plaintiff  taken  under  the  statute 
at  his  instance,  especially  when  the  plaintiff  was  present  at  the  trial 
and  he  had  opportunity  to  examine  her  orally.     Holland  v.  Riggs,  368. 

26.  In  an  action  to  cancel  a  deed  alleged  to  have  been  obtained  by  defendant 

from  plaintiff  by  fraud,  no  error  appeared  in  the  admission  of  a  cer- 
tified copy  of  ^he  record  of  the  deed,  though  it  had  not  been  previously 
filed  in  the  case  nor  notice  to  produce  the  original  given  to  defendant, 
where  its  execution  was  proved  by  the  testimony  of  defendant  and  other 
witnesses  in  his  behalf.    Id. 

27.  On  the  issue  of  fraud  ^by  defendant,  in  obtaining  from  plaintiff  by  undue 

influence  over  one  'mentally  unsound,  a  conveyance  of  her  property* 
other  transactions  by  plaintiff  with  other  persons,  when  defendant 
was  present,  might  be  inquired  into  on  his  cross-examination.  At  least 
the  inquiry  was  harmless  where  his  answers  exonerated  him  from  wrong 
in  the  transaction.     Id. 

28.  Objection  to  inadmissible  testimony  should  be  taken  when  offered  or  by 
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motion  to  exclude  when  its  inadmissibility  is  disoovered.  No  error 
was  shown  in  the  refusal  of  requested  charges  first  raising  the  ques- 
tion by  withdrawing  it  from  consideration  of  the  jury.    Id. 

29.  In  an  .action  for  damages  by  dela^  of  cattle  in  transportation,  witnesses 

should  not  be  allowed  to  testify  what  would  be  a  reasonable  time, 
or  a  reasonable  time  in  the  exercise  of  ordinary  care  by  the  carrier, 
for  the  transportation.    8L  Louis  d  8.  F,  Ry,  Co,  v.  May,  257. 

30.  A  witness  who  weighed  cattle,  noting  weights  which  he  knew  to  be  cor- 

rect on  ''scale  tickets"  of  which  he  preserved  a  carbon  copy,  may  tes- 
tify to  such  weights,  attaching  a  copy  of  the  scale  tickets  to  his  de- 
position; the  production  of  the  originals,  they  being  beyond  the  jur- 
isdiction  of  the  court  was  not  necessary.    Id, 

31.  Defendant  having  introduced  a  part  of  the  written  claim  for  damages 

submitted  by  plaintiff  before  suit,  to  show  that  the  amount  was  ma- 
terially less  than  that  sued  for,  defendant  was  entitled  to  introduce 
the  remainder  of  the  document  only  so  far  as  any  part  thereof  bore 
on  or  qualified  the  inference  sought  to  be  drawn  from  that  introduced. 
Id, 

32.  Reports  of  isolated  sales  of  articles,  not  shown  to  be  of  the  same  kind 

and  quality  as  those  of  which  the  market  price  is  in  issue,  are  in- 
admissible to  establish  that  price,  but  admissible  only  to  show,  if  that 
fact  is  contested,  the  existence  of  a  market.     Id, 

33.  Evidence  of  decline  in  the  market  price  is  inadmissible  where  the  articles 

in  question  could  not  have  reached  market  in  time  for  the  higher 
price.  Id, 

34.  In  a  suit  against  a  railroad  company  for  damages  to  a   shipment  of 

cattle,  there  being  proof  before  the  jury  of  the  price  per  cwt.  for  which 
the  cattle  sold,  but  no  evidence  as  to  the  total  weight  of  all  the  cattle, 
it  was  permissible  for  the  plaintiff  to  testify  as  to  the  amount  he 
received  as  the  proceeds  of  the  sale  of  the  cattle  for  the  purpose  of 
enabling  the  jury  to  ascertain  the  total  weight  of  the  cattle.  8t, 
Loui8,  8.  F,  d  T.  Ry,  Co.  v.  Smith,  42. 

35.  In  an  action  for  damages  to  cattle  in  their  shipment  by  rail  an  account 

of  sales  thereof,  sent  to  plaintiff  from  his  commission  merchants  but 
not  shown  by  any  testimony  to  be  correct,  was  not  admissible  in  proof 
of  the  amount  for  which  the  cattle  sold.  Qulf,  C,  d  8,  F,  Ry,  Co, 
V,  Lampkin,  624. 

36.  Where,  upon  the  issue  as  to  the  place  of  the  derailment  of  an  engine,  a 

witness  testified  that  it  was  near  the  marks  that  the  engine  left  the 
rails  and  that  he  had  observed  how  engines  mark  the  rail  and  that 
such  marks  were  similar  to  the  marks  that  he  had  observed  on  the 
rail,  it  was  not  error  to  exclude  his  further  testimony  that  the  truck 
wheels  of  an  engine  would  make  more  distinct  marks  in  passing  over 
it  than  would  the  trucks  of  a  car  and  would  be  like  the  ones  observed, 
especially  as  he  admitted  that  he  did  not  know  whether  the  marks 
were  made  by  an  engine  or  by  a  car.  Oalveston,  H  d  8.  A,  Ry,  Co, 
V,  Worth,  362. 

37.  A  physician,  after  detailing  all  symptoms  of  the  ailments  of  the  in- 

jured party  and  giving  the  grounds  upon  which  he  based  his  opinion, 
could  testify  tltat  such  party  could  not  perform  the  duties  of  an  en- 
gineer on  account  of  his  injuries,  over  objections  that  it  was  the  con- 
clusion of  the  witness,  not  within  the  domain  of  expert  testimony, 
and  an  invasion  of  the  province  of  the  jury.    Id, 

38.  On  the  issue  as  to  whether  plaintiff  had  been  lawfully  arrested  for  a 

breach  of  the  peace  by  cursing  in  the  passenger  waiting  room  of  a 
railway  station,  it  was  competent  for  a  witness  to  testify  that  ladies 
present  shrunk  back  and  appeared  to  hear  the  language,  and  that  it 
was  loud  enough  for  them  to  hear.  Jatneg  v,  8an  Antonio  d  A.  P, 
Ry.  Co,,  603. 
30.  In  a  suit  against  an  insolvent  drawer  of  a  draft  and  the  acceptor  of 
the  same,  it  was  error,  because  hearsay  and  involving  a  conclusion  of 
the  witness,  to  permit  the  plaintiff  to  testify,  in  substance,  that  the 
cashier  of  the  insolvent  drawer  told  the  plaintiff  that  he  (the  cashier) 
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had  heard  from  the  bank  on  which  the  draft  was  drawn,  and  that 
it  had  been  '^arranged/'  from  which  the  witness  understood  the  cashier 
to  mean  that  the  accepting  bank  had  done  as  the  plaintiff  requested. 
Milmo  Natl,  Bank  v,  Cohhs,  2. 

40.  It  is  a  well  settled  rule  that  all  questions  tending  to  raise  collateral 

issues  and  all  evidence  offered  in  support  of  such  issues  ought  to  be 
rejected.     Missouri,  K.  d  T,  Ity,  Co.  of  Texas  v,  Bailey^  296. 

41.  While  particular  instances  of  a  lack  of  qualification,  whenever  a  spe- 

cial qualification  is  required  for  testimony  to  a  certain  fact,  may  be 
brought  out  by  questions  to  the  witness  himself,  yet  particular  in- 
stances of  mistake  or  error  indicating  a  lack  of  expertnecs  are,  or- 
dinarily, not  provable  by  extrinsic  evidence;  and,  it  seems,  proof  of 
such  particular  instances  is  only  admissible  at  the  discretion  of  the 
court  when  he  deems  it  useful.    Id, 

42.  Where  an  expert  gave  it  as  his  opinion  that  the  plaintiff's  limb  was  per- 

manently paralyzed,  and  on  cross-examination  stated  that  on  the 
trial  of  another  case  against  defendant  he  had  testified  that  one  Lynch 
was  paralyzed  and  would  never  walk  again,  there  was  no  error  in  re- 
jecting evidence  that  Lynch  was  walking  about  as  well  as  he  ever 
could.    Id, 

43.  When   the  witness   states   the   facts   upon  which   he  bases   his   opinion, 

though  a  non-expert,  his  opinion  is  admissible  in  evidence.  Bt,  Louis 
d  8,  F,  Ry,  ,Co,  V,  Bizemore,  492. 

44.  Obiection  to  the  admission  of  the  answers  in  a  deposition,  said  objection 

beinff  made  by  the  defendant  orally  when  tlie  deposition  was  being  read, 
on  the  ground  that  said  defendant  was  not  named  in  the  petition  and 
no  cause  of  action  was  alleged  against  it,  in  this,  that  the  petition 
claims  against  the  St.  Louis  &  S.  F.  Ry.  Co.,  and  defendant's  cor- 
porate name  is  St.  Louis  &  San  Francisco  Railroad  Company,  was 
not  well  taken.  Id. 
46.  Where  the  defendant  introduced  evidence  in  support  of  its  theory  that 
the  deceased  died  from  an  ailment  contracted  before  the  time  of  the 
alleged  injuries  on  defendant's  train,  and  that  tlie  idea  of  her  being 
hurt  on  the  train  originated  with  plaintiff  after  the  death,  and  in- 
troduced declarations  of  the  deceased  and  of  the  plaintiff  himself 
that  deceased  was  troubled  with  a  disease  before  the  time  of  the 
alleged  injury  without  mention  of  an  injury  on  the  train,  declarations 
of  the  deceased  as  to  her  physical  condition  after  the  time  of  the 
injury  and  that  she  was  injured  on  the  train  at  the  place  alleged 
in  the  petition,  were  admissible  for  the  plaintiff  in  rebuttal.    Id, 

46.  In  an  action  against  a  railroad  company  for  damages  for  personal   in- 

juries inflicted  in  a  street  of  a  city  by  collision  with  one  of  defend- 
ant's trains,  the  testimony  of  a  witness  that  the  tracks  of  the  de- 
fendant were  in  a  certain  street,  was  not  subject  to  the  objections 
that  it  was  a  conclusion  of  the  witness,  was  secondary  evidence,  and 
that  the  records  of  the  city  were  the  best  evidence  as  to  the  boundaries 
of  the  street.  The  location  of  the  commonly  used  streets  of  a  city 
or  public  roads  of  a  county  can  be  testified  to  by  any  one  who  has 
knowledge  of  the  matter.    International  d  O,  N.  li.  Co,  v,  Morin,  531. 

47.  The   following   question   was   addressed   to   a  witness:     '* What's   in   the 

roadway  there  opposite  where  she  (plaintiff)  fell?"  to  which  the  wit- 
ness answered,  *'It  is  very  bad."  Held,  the  question  was  not  subject 
to  the  objection  that  it  was  leading.     Id, 

48.  Testimony  of  a  witness  as  to  the  location  of  a  railroad  track  in  a  street, 

considered,  and  held  not  subject  to  the  objection  that  the  witness  was 
not  testifying  from  his  own  knowledge.     Id. 

49.  The  maps  and  records  of  a  city  are  not  necessarily  the  best  evidence  of 

the  actual  location  of  the  streets  on  the  ground;  they  only  serve  as 
guides  to  the  location.  Testimony  of  city  engineer  as  to  the  width 
of  a  street  in  a  city,  considered,  and  held  competent  although  it  did 
not  appear  that  he  was  present  when  the  original  lines  were  established. 
Id. 
60.  The  declarations  of  an  occupant  of  land  as  to  the  boundaries  to  which 
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he  claims,  are  competent  evidence  as  yerbal  parts  of  his  act  of  occu- 
pancy, serving  to  give  it  an  adverse  character.  Texas  d  N.  0.  Ry, 
Co.  V,  Broom,  78. 

51.  A  party  who,  on  cross-examination  of  a  witness,  brings  out  in  detail 

evidence  which  he  objected  to  on  direct  examination  of  the  witness, 
thereby  makes  it  his  own  evidence,  and  can  not  complain  of  its  ad- 
mission in  the  first  instance.    Id, 

52.  It  was  error  to  exclude  a  declaration  of  plaintiff  to  a  third  party,  pend- 

ing the  sale  out  of  which  the  litigation  arose,  that  there  would  be 
a  law  suit  and  trouble  about  the  matter,  and  that  he  would  give 
such  third  party  half  of  what  he  could  beat  the  defendant  out  of. 
Hamilton  v,  Dismukes,  130. 

53.  Evidence  that  plaintiff  was  uneducated  and  illiterate,  under  proper  alle* 

gations,  was  admissible  to  explain  his  failure  to  inform  himself  as 
to  the  existence  of  liens  against  land  of  which  he  was  negotiating  a 
purchase.     Hudson  v,  State,  453. 

64.  In  an  action  to  recover  back  property  traded  for  land,  alleging  tender 
back  of  the  deed  furnished  as  not  being  in  compliance  with  the  con- 
tract, evidence  of  wliat  plaintiff  said  to  his  sons,  who  had  for  him 
delivered  the  property  and  received  the  deed,  and  who  read  it  to  him 
over  the  teleplione,  was  admissible,  in  connection  with  other  proof, 
to  show  his  prompt  repudiation  of  the  deed  and  direction  to  deliver 
it  back  and  reclaim  the  property.    Id, 

56.  Objections  to  certain  testimony  as  a  whole  were  not  available  where  part 
of  it  was  admissible.     Id. 

56.  Admission  of  evidence  over  objection  is  harmless  where  the  same  facts 
were  subsequently  proved  without  objection.     Id, 

67.  The  rejection  of  statements  made  to  a  third  person,  in  disproof  of  the 
inference  of  subsequent  fabrication  of  a  fact  testified  to  by  a  party 
at  the  trial  but  omitted  in  his  previous  ex  parte  deposition,  was  not 
ffround  for  reversal  where  it  related  to  a  matter  which,  if  determined 
in  his  favor,  would  not  have  supported  a  judgment  other  than  that 
which  was  rendered.    Id, 

58.  An  original  petition  abandoned  by  amendment  and  containing  no  admis- 
sion material  to  the  issues  on  trial,  was  not  admissible  in  evidence  for 
defendant.     Id, 

69.  In  proof  of  the  fact  that  a  certain  person  was  a  member  of  a  defendant 
partnership,  the  pleadings  in  a  suit  against  such  firm  by  a  third  party, 
charging  him  as  a  member,  and  tlie  answer,  containing  a  general  de- 
nial but  no  sworn  plea  denying  the  partnership  as  alleged,  were  not 
admissible.  The  rule  taking  such  partnership  as  admitted  unless  de- 
nied by  verified  plea  applied  only  for  the  purpose  of  that  case.  Slay^ 
den  d  Co,  v,  Palmo,  228. 

60.  Proof  that  defendant  had  wrongfully  converted  property  in  a  transac- 

tion not  in  issue  in  the  case,  of  allegations  in  actions  by  other  par- 
ties charging  defendant  with  wrong,  and  of  transactions  with  third 
parties,  held  immaterial  and  prejuaicial.     Id, 

61.  When,  by  an  examination  of  the  records,  it  could  not  be  told  where  the 

lines  of  the  right  of  way  of  a  railway  company  were  on  the  ground, 
the  testimony  of  a  surveyor  who  had  run  the  lines  as  to  where  they 
were  located  was  admissible  over  objection  that  the  records  were  the 
best  evidence.     St,  Louis  8,  W,  Ry,  Co,  v,  Eccles  d  Co,,  126. 

62.  Where,  in  a  suit  against  the  railway  company  for  damaces  by  fire  set 

out  by  its  engine,  the  company  introduced  testimony  that  the  engine 
had  t>een  throwing  sparks  ten  days  before  the  fire  but  had  been  re- 
paired and  had  not  thrown  sparks  since,  and  there  was  no  testimony 
as  to  how  repairs  were  made,  testimony  that  within  the  ten  days 
other  fires  were  set  out  at  the  same  place  by  the  engine,  was  admissible 
in  rebuttal.    Id, 

63.  In  an  action  for  personal  injuries,  a  photograph  of  the  injured  person 

taken   two   months   before  the   injury   in   connection   with   testimony 
that  it  was  a  good  likneess  at  the  time  it  was  taken,  and  that  his 
Vol.  LIII  Civil— 44. 
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physical  condition  at  the  time  of  the  injury  was  the  same  as  when 
the  picture  was  taken,  was  admissible  in  evidence,  his  physical  con- 
dition before  and  after  the  accident  being  an  issue  in  the  case.  Oal- 
veston,  H,  d  8,  A,  Ry.  Co,  v.  Harper,  614. 

64.  One  is  competent  to  testify  that  a  photograph  of  himself  is  a  correct 

likeness.     Id. 

65.  Where  the  railway  company  was  charged  with  negligence  in  that  the 

train  was  suddenly,  violently  and  negligently  stopped  by  application 
of  the  emergency  brake,  and  it  was  alleged  that  such  application  has 
the  effect  practically  to  lock  the  wheels  of  the  engine  and  cars  and 
stop  same  from  revolving  and  suddenly  stopping  the  train,  and  pro- 
duces a  violent  and  sudden  jerk  and  jar,  a  rule  of  the<  company  stat- 
ing that  "on  a  long  train,  if  an  engine-man's  brake- valve  be  opened 
suddenly  and  wide,  allowing  the  pressure  to  escape  quickly,  the  brakes 
will  be  set  on  the  front  end  sometime  before  those  on  the  rear  end, 
causing  a  severe  shock  on  the  train;  then  if  the  valve  be  closed  quickly 
without  giving  time  for  the  pressure  to  be  equalized  throughout  the 
entire  train,  the  forward  brakes  will  become  released,  causing  fur- 
ther severe  shocks,"  was  admissible  in  evidence  in  connection  with 
proof  that  the  emergency  brakes  were  applied,  as  tending  to  prove 
the  allegations.  It  was  not  necessary  to  plead  the  rule  in  order  to 
use  it,  unless  the  action  was  predicated  on  its  violation.  Id, 
66  When  the  trial  court  excludes  the  answers  of  a  witness  on  objection 
that  they  are  not  responsive  to  the  questions,  and  instructs  the  jury 
not  to  consider  same,  the  Appellate  Court  will  presume  that  the  jury 
obeyed  the  instruction.     Id, 

67.  When  the  remarks  of  a  witness  are  gratuitous,  not  called  for  by  the  ques- 

tions, the  party  asking  the  questions  will  not  be  held  responsible, 
especially  where  the  court  has  rebuked  the  witness  and  withdrawn 
the  statements  from  the  jury.    Id, 

68.  In  a  suit  by  a  brakeman  against  a  railroad  company  for  damages  for 

personal  injuries,  where  it  appeared  that  the  plaintiff  before  the  in- 
jury was  competent  to  discharge  the  duties  of  a  conductor  and  was 
m  the  line  of  promotion,  it  was  not  error  to  permit  the  plaintiff  to 
testify  as  to  the  amount  earned  by  a  conductor,  as  bearing  upon  the 
question  of  damages.    Mi880uriy  K,  d  T,  Ry.  Co,  of  Texas  v,  Lasater,  62. 

69.  A  question  to  a  witness  who  was  the  plaintiff  in  a  suit  to  rescind  a 

sale  on  the  ground  of  breach  of  warranty,  "state  whether  or  not 
you  relied  upon  representations  made  to  you,"  was  not  objectionable 
AS  leading.  The  Question  did  not  suggest  to  the  witness  that  an  af- 
firmative "rather  than  a  negative  answer  was  desired.  Jeese  French 
P.  d  O.  Co,  V,  Garza  d  Co.,  346. 

70.  In  a  suit  by  the  buyer  -to  rescind  a  sale  of  an ,  automatic  piano  on  the 

ground  of  breach  of  an  express  warranty  and  guaranty  that  same 
was  sound  and  if  properly  handled  would  give  no  trouble  and  need 
no  repairs  for  the  period  of  five  years,  evidence  that  it  was  customary 
to  warrant  pianos  for  five  years  was  inadmissible  to  prove  the  war- 
ranty.   Id, 

71.  In  a  suit  by  the  buyer  to  rescind  a  contract  of  sale  and  to  recover  the 

purchase  money  paid  and  to  cancel  the  purchase  money  notes  upon 
the  ground  that  the  representations  made  by  the  seller  as  to  quality 
and  efiiciency  of  the  article  sold  were  untrue  and  that  it  was  not 
such  as  warranted,  wherein  the  seller  pleaded  only  the  general  denial, 
the  latter  could  not  complain  of  a  charge  autliorizing  a  verdict  for 
plaintiff  for  all  the  money  paid  and  the  cancellation  of  the  notes  for 
unpaid  purchase  money.  If  he  was  entitled  to  an  abatement  of  any 
part  of  the  purchase  money  under  the  pleadings  and  evidence  he  should 
have  requested  a  special  charge.     Id, 

72.  To  entitle  the  buyer  to  return  an  article  sold  with  a  guaranty,  and  re- 

cover all  the  purchase  money,  there  must  be  fraud  or  a  contract  on 
the  part  of  the  seller  to  take  back  the  article;  but  where  the  matters 
averred  constitute  what  is  deemed  by  the  law  a  constructive  fraud, 
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it  need  not  be  alleged  tnat  the  representations  were  fraudulently  made. 
Id. 

73.  False  and  fraudulent  representations  by  the  seller  will  not  entitle  the 

buyer  to  rescind  a  contract  of  sale  unless  they  are  believed  to  be 
true  and  acted  upon  by  him  as  an  inducement  in  making  the  purchase. 
Id, 

74.  The  buyer  is  entitled  to  a  rescission  of  a  contract  of  sale  upon  tendering 

the  article  sold  and  proof  that  the  seller  made  certain  representations 
which  were  false  and  fraudulent  and  which  he  relied  upon  and  was 
induced  thereby  to  make  the  purchase,  regardless  of  whether  the  ar- 
ticle was  entirely  worthless  or  not.     Id. 

76.  Failure  of  a  warranty  or  guaranty  made  by  the  agent  of  the  seller  per- 
sonally, and  not  in  his  capacity  as  such  agent,  affords  no  ground  for 
a  rescission  of  the  contract  of  sale  by  the  buyer.    Id. 

70.  A  hypotlietical  question  which  has  no  basis  in  the  evidence  then  before 
,  the  jury  is  properly  excluded.  That  evidence  justifying  the  question 
was  subsequently  introduced  can  not  affect  the  matter  when  the  Ques- 
tion was  not  thereafter  repeated.  Mieaouri  V,  B.  d  /.  Co.  v.  Ballard, 
111. 

Szeontori. 

Interested  as  devisee.     See  Limitation,  II, 

Exemplary  Bamagei. 

For  levying  writ.    See  Sequestration,  B,  S, 

Exemption!. 

Disregarded  in  another  State.     See  Qamishment,  i. 

Expert. 

Capacity  to  labor.     See  Evidence,  S7. 

Test  of  qualification.    See  Evidence,  Jfl. 

As  to  permanence  of  injury.    See  Evidence,  42. 

Opinion  of  non-expert.     See  Evidence,  4S, 

Opinion  as  to  insanity.     See  Insurance,  Life,  S. 

Exploiiyes. 

Used  in  cleaning  cars.     See  Master  and  Servant,  15,  16, 

Talie  Imprlionment. 

Arrest  without  warrant.  See  Arrest,  1,  2,  S. 
1.  Where,  in  an  action  against  a  sheriff  for  false  imprisonment  under  an 
arrest  without  warrant,  it  was  admitted  that  the  arrest  was  author- 
ized, and  the  verdict  for  defendant,  under  the  issues  submitted  in  the 
charge  and  authorized  by  the  pleadings,  embraced  a  finding  that  the 
sheriff  within  a  reasonable  time  took  the  plaintiff  before  the  grand 
jury  then  in  session,  who  examined  into  the  charge  and  the  prisoner 
was  released  as  soon  as  it  could  have  been  done  had  he  been  taken 
before  the  nearest  magistrate,  it  did  not  appear,  in  the  absence  of  a 
statement  of  facts,  that  the  finding  must  have  been  controlled  by  im- 
proper instructions.     Petty  v.  Morgan,  684. 

Valie  Bepreientationi. 

As  to  quality  of  article  sold.     See  Evidence,  71,  tf. 
Peremptory  charge  warranted.     See  Instructions  to  Juries,  1$, 
As  to  location  of  property.    See  Insurance,  Fire,  4. 
As  to  family  history.     See  Insurance,  Life,  2. 

1.  In  an  action  for  false  representations  in  a  sale  of  the  stock  of  a  bank,  as 

to  the  amount  due  it  from  other  banks,  it  is  no  defense  that  the 
seller  made  them  innocently,  being  deceived  by  a  defaulting  cashier 
who  had  falsified  the  books.     Barclay  v.  Deyerle,  236. 

2.  On  an  exchange  of  property,  the  measure  of  damages  for  fraudulent  rep- 
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resentations  inducing  the  trade  (as  to  the  existence  of  a  flowing  well 
of  water  thereon)  was  the  difference  between  the  value  of  the  prop- 
erty received  and  that  given  in  exchange.  Oeorge  v.  Hesse,  344. 
3.  Where  the  plaintiff  received  citjr  property  encumbered  with  a  debt  of 
$2,600  in  exchange  for  land  in  the  country  with  a  lien  upon  it  for 
$2,500,  and  sued  for  damages  for  fraudulent  representation  inducing 
the  trade  that  there  was  a  well  upon  the  land  conveyed  to  him,  a 
charge  fixing  the  measure  of  damages  at  the  difference,  if  any,  be- 
tween the  reasonable  market  value  of  the  property  he  parted  witii 
on  the  dav  the  trade  was  consummated  and  the  reasonable  market 
value  of  that  which  he  received  under  the  deed  from  defendant,  wu 
not  error.    Id, 

Veet  of  OflLoe. 

L  Commissions  allowed  as  .compensation  to  a  public  officer  are  incident  to 
the  office.  A  tax  collector  is  entitled  to  such  fees  only  on  takes  col- 
lected while  in  pgssession  of  and  exercising  the  duties  of  such  posi- 
tion.   Qravea  v,  oullen,  261. 

2.  A  retiring  tax  collector  made  out  and  signed  receipts  for  the  taxes  of 

various  parties  not  yet  paid.  After  the  office  was  turned  over  to  his 
successor  he-  paid  these  taxes  to  the  State  and  county  and  collected 
tne  amounts  from  and  delivered  the  receipts  to  the  several  tax  payeri. 
In  a  suit  against  him  by  his  successor  for  the  commissions  on  these 
taxes,  held,  that  the  making  out  or  delivery  of  the  receipts  in  ad- 
vance of  payment  did  not  bind  the  county;  that  as  to  the  right  to 
the  commissions  is  was  material  at  what  time  the  taxes  were  paid, 
and  an  instruction  to  the  contrary  was  properly  refused;  that  de- 
fendant had  intruded  into  and  received  the  profits  of  plaintiff^s  oflice 
by  such  collections;  and  that  he  was  liable  to  plaintiff  for  the  com- 
missions thereon.    Id, 

3.  It  is  questionable  whether  an  issue  as  to  the  right  to  commissions  as 

between  a  retiring  tax  collector  and  his  successor  could  be  submitted 
to  arbitration,  because  against  public  policy  as  impairing  the  efficiency 
of  public  service,  but  where  the  submission  was  by  parol  and  its  effect 
a  ouestion  of  fact,  a  verdict  of  the  jury  disregarding  the  arbitration 
will  not  be  disturbed.     Id, 

Tellow  Serrantt. 

Authority  to  control.    See  Master  and  Servant,  20,  21, 
Grade  of  employment.     See  Master  and  Servant,  22. 
Operating  cars.     See  Master  and  Servant,  23, 
Constitutionality  of  statute.     See  Master  and  Servant,  2i, 
Vice-principal.     See  Master  and  Servant,  20,  26,  27, 
Charge  improperly  refused.     See  Master  and  Servant,  28, 
Concurring  negligence.     See  Master  and  Servant,  29, 
Harmless  error.     See  Master  and  Servant,  S2, 

Filliig. 

In  trial  court.     See  Bill  of  Exceptions,  1;  Practice  on  Appeal,  6,  8, 

Final  Judgment. 

Necessary  to  support  appeal.    See  Judgment,  1,  2, 

Vlndingt. 

Insufficiency  of.    See  Assignment  of  Error,  2, 

By  trial  judge.     See  Practice  on  Appeal,  11,  12,  IS,  H, 

Sires. 

Escape  of  sparks  from  engine.     See  Evidence,  62. 

Burden  of  proof.     See  Negligence,  SI, 

Communicated  from  private  premises.     See  Negligence,  S2,  SS,  S4^ 

Damage  by.    See  Railvoays,  4. 
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Vlxtnret. 

Building  attached  to  soil.    See  Insurance,  Fire,  1.- 

Forcible  Entry  and  Detainer. 

1.  To  constitute  actual  poasession  of  enclosed  pasture  land,  entitled  to  pro- 

tection under  the  law  of  forcible  entry  and  detainer,  it  is  not  neces- 
sary that  the  occupant  reside  on  the  land  or  be  present  in  person 
thereon  at  the  time  of  entry.    Zuercher  v.  8tartz  d  Vogel,  442. 

2.  An  entry  on  land  is  forcible  within  the  meaning  of  the  law,  where  made 

without  the  consent  of  the  person  having  actual  possession  (Rev. 
Stats.,  art.  2520)  though  made  under  claim  of  title  and  right  of 
entry,  without  violence,  and  in  the  absence  of  the  person  in  possession. 
Id. 

3.  The  merits  of  the  title  can  not  be  inquired  into  in  the  action  of  forcible 

entry  and  detainer;  and  if  the  entry  is*  within  the  meaning  of  the 
statute  a  forcible  or  unlawful  one,  it  is  no  defense  to  show  that  it 
was  by  the  holder  of  title  entitled  to  possession  under  it.    Id. 

Toreoloinre. 

Right  to  intervene.     See  Intervention,  3, 

As  ground  for  appointment  of  receiver.    See  ReeeiverM,  S, 

Of  tax  lien.     See  Taa  Sale,  5, 

Foreign  Corporation. 

Action  against.    See  Jurisdiction,  2, 
Service  on  agent.     See  Jurisdiction,  4, 

Foreign  Law. 

Transitory  actions.     See  Constitutional  Law,  1, 

Injuries  resulting  in  death.     See  Death,  1, 

Actions  arising  under  laws  of  another  State.     See  Jurisdiction,  5. 

Limitation  laws  of  another  State.     See  Limitation,  1,  2,  3. 

Foreign  Will. 

Record  in  this  State.    See  Wills,  1, 

Forfeiture. 

Of  insurance  policy.     See  Insurance,  Life,  1, 

Of  purchase  of  land.     See  Vendor  and  Purchaser,  8. 

Frand. 

In  sale  of  land.    See  Agency,  9, 

Assignment  procured  by.     See  Contract,  9. 

Expenses  in  attempting.     See  Contract,  11, 

Breach  of  warranty.    See  Evidence,  10,  74, 

Statements  innocently  made.    See  False  Representations,  1. 

Measure  of  damages.    See  False  Representations,  2,  3. 

Burden  of  proof.     See  Fraudulent  Conveyance,  1,  2, 

By  husband  upon  wife.     See  Husband  and  Wife,  1,  2, 

Misrepresentation  of  contract.     See  Pleading,  10, 

Imitation  of  trade  name.    See  Trade-Mark,  1. 

Testimony  of  party.    See  Witness,  1, 
1.  Fraud  is  always  difficult  of  proof  by  direct  testimony,  and  circumstantial 
evidence  must  necessarily  be  resorted  to.     Evidence  as  to  a  fraudulent 
conveyance  considered,  and  held  sufficient  to  support  the  verdict  of  the 
jury  setting  aside  the  conveyance.    Adams  v,  Hamilton,  406. 

Frandnlent  Conveyance. 

Proof  by  circumstantial  evidence.  See  Fraud,  1, 
1.  In  an  action  by  a  creditor  to  set  aside  a  conveyance  of  land  on  the  ground 
that  the  same  was  made  with  intent  to  defraud  creditors,  charge  of  the 
court  considered,  and  held  not  to  subject  to  the  objection  that  it  placed 
upon  the  defendant  the  burden  of  proving  that  he  was  an  innocent 
purchaser,  of  the  property  in  controversy  for  a  valuable  consideration, 
in  order  to  entitle  him  to  a  verdict.    Adams  v,  Hamilton,  405. 
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Oamiilimeiit. 

1.  A  railway  company  operating  in  Texas  and  Missouri  owed  wages  payable 

in  Texas  to  an  employe  resident  there.  A  creditor  of  the  employe  sued 
him  in  Missouri,  obtaining  constructive  service  on  him  in  Texas  in 
accordance  with  the  Missouri  laws  and  obtaining  personal  service 
in  Missouri  on  the  railway  company  as  garnishee.  The  debt  was 
exempt  from  garnishment  by  the  laws  of  Texas,  but  not,  as  to  a  non- 
resident, bv  those  of  Missouri;  and,  the  debtor  making  no  appearance, 
the  garnishee  pleaded  his  exemption,  which  was  disallowed;  judgment 
was  rendered  for  the  amount  it  admitted  owing,  and  was  paid  by  the 
garnishee.  In  a  suit  for  his  wages  by  the  employe  against  the  railway 
company  in  Texas  it  is  held  tliat  the  Missouri  court  liad  jurisdiction 
to  render  the  judgment  in  garnishment;  that  the  situs  of  the  debt  was 
immaterial;  and  that  the  courts  of  Texas  were  required  to  give  faith 
and  credit  to  the  Missouri  judgment  by  allowing  defendant  credit  for 
the  money  paid  in  its  discharge.  Miaaouri,  K.  de  T,  Ry.  Co,  of  Tex.  v. 
SwartZy  389. 

2.  Pleading  and  evidence  considered,  and  held  that  a  simple  judgment  a^inst 

a  city  as  garnishee  did  not  vest  in  the  plaintiff  title  to  a  particular 
fund  in  the  possession  of  the  garnishee  belonging  to  the  judgment 
debtor.     Ross  v,  Beaumont  Brick  Co,,  469. 

Gift. 

Of  land  by  parol.    See  Statute  of  Frauds,  1. 

Good  Taith. 

Information  on  which  action  was  taken.    See  Attorney's  Fee,  5. 

In  purchase  of  draft.     See  Bille  and  Notes,  5, 

No  defense  to  action  for  conversion.    See  Conversion,  1, 

Grant. 

Location  and  survey.    See  Public  Land,  1, 

Harmleii  Error. 

• 

In  lawyer's  argument.    See  Argument  of  Counsel,  2,  S,  4* 
Amendment  unsupported  by  proof.     See  Cdntinuancc,  S, 
Facts  proved  by  other  evidence.     See  Evidence,  56. 
Inmiaterial  issue.     See  Evidence,  51. 

Matters  in  discretion  of  court.    See  Practice  in  Trial  Court,  2. 
Failure  to  submit  defense.    See  Practice  on  Appeal,  15, 

1.  The  admission  of  improper  evidence  is  rendered  harmless  by  express  in- 

struction of  the  court  to  disregard  the  same.  Missouri  V.  B,  d  /.  Co. 
V.  Ballard,  111. 

2.  Error  in  admitting  the  declarations  of  a  witness  as  proof  of  his  agency  is 

harmless  when  there  is  other  competent  testimony  to  the  same  effect. 
Id. 

3.  The  admission  of  evidence  over  objection  will  not  be  ground  for  reversal 

when  the  same  evidence  has  been  previously  admitted  without  objection. 
8t.  Louis  d  8,  F.  R.  Co,  v.  Sizemore,  492. 

4.  Where,  in  a  suit  for  damages,  the  verdict  of  the  jury  is  for  the  defendant, 

the  rulings  of  the  trial  court  in  the  admission  of  evidence  affecting 
only  the  amount  of  damages  to  which  the  plaintiff  would  be  entitled, 
can  not  constitute  reversible  error.     Pfeiffer  v,  AuCy  98. 

6.  In  an  action  against  a  connecting  carrier  for  injuries  to  a  shipment,  the 
admission  of  the  declaration  of  a  party  tliat  he  was  the  defendant's 
yardmaster,  could  not  prejudicially  affect  the  defendant  in  the  absence 
of  any  showing  in  the  bill  of  exception  as  to  what  was  said  in  the 
conversation  in  which  the  declaration  was  made.  Chicago  R,  I.  d  P.  Ry. 
Co.  V.  Clements  d  Carroll,  143. 

6.  In  a  suit  against  a  carrier  for  injuries  to  a  shipment,  the  admission  of 
fhe  declaration  of  a  party  that  he  was  the  carrier's  yardmaster  at  a 
certain  place,  could  not  injure  the  defendant,  even  if  not  admissible 
as  res  gestae,  when  it  was  in  proof  that  the  declarant  was  engaged  at 
such   place  in  directing  the  management  and  movements  of   the  de- 
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fendant's  trains,  that  his  directions  to  such  ends  were  obeyed  by  the 
serrants  operating  the  trains,  and  that  the  authority  he  thus  exercised 
was  such  as  is  usually  given  a  yardmaster.    Id. 

Hearsay. 

Declarations  by  former  holder  of  note.    See  Evidence,  11, 

Heirs. 

Ancestors  of  same  name.    See  Identity,  1, 
Statute  running  against  ancestor.    See  Limitation,  10, 
Kights  not  concluded  by  judgment.    See  Ree  Adjudioata,  1. 
Tenants  in  common.     See  Treepasa  to  Try  Title,  6. 

Highways. 

Abandonment  of  street.    See  Easement,  1, 

Way  by  prescription.     See  Easement,  2-7;  Limitation,  5. 

Way  by  necessity.    See  Easement,  S,  i. 

Proof  of  location  of  street.    See  Evidence,  46. 

Impairing  by  railway.    See  Railways,  3. 

1.  Roads  not  acquired  under  the  provisions  of  the  statute  are  not  subject  to 

said  provisions,  and  the  Commissioners'  Court  has  the  power  to  dis- 
continue them.     Uvalde  County  v,  Oppenheimer,  138. 

2.  Where  a  road  not  acquired  under  the  statute  ran  through  land  which  was 

divided  into  lots  and  streets  to  form  a  town  site,  an  order  of  the  Com- 
missionero'  Court  permitting  the  owner  of  the  fee  to  conform  the  road 
to  follow  the  streets,  all  streets  to  be  cleared,  graded  and  put  in  first- 
class  condition,  was  valid,  and  not  conditional  in  the  sense  that  it  was 
not  to  have  effect  until  the  new  routes  were  cleared  and  graded.    Id, 

HonettMid. 

1.  The  purpose  of  the  statute  providing  how  the  husband  as  head  of  the 

family  shall  proceed  in  order  to  fix  the  homestead  character  upon  that 
portion  of  the  larger  tract  of  land  selected  by  him  for  his  homestead, 
IS  to  provide  a  means  by  which  the  homestead  right  may  be  fixed  as  ' 
against  creditors  of  the  husband,  and  is  not  a  limitation  upon  his 

Eower  to  otherwise  designate  the  portion  which  he  desires  to  hold  for 
omestead  purposes.  The  only  limitation  upon  his  right  in  this  regard 
is  that  he  can  not  by  such  designation  exclude  his  place  of  residence. 
Revised  Statutes,  arts.  2404,  2405.    Morris  v,  Pratt,  181. 

2.  The  right  of  the  husband  as  head  of  the  family  to  designate  the  rural 

homestead,  may  be  exercised  by  the  execution  of  a  mortgage  upon  a 
portion  of  the  excess  in  acreage  of  the  larger  tract  which  does  not  in- 
clude his  residence  or  any  of  his  improvements;  and  when  this  is 
done  the  right  to  assert  homestead  rights  against  the  mortgage  is 
barred.    Id, 

3.  Where  the  community  homestead  is  sold  and  conveyed  by  the  husband  alone, 

and  thereafter  the  homestead  is  abandoned  by  the  husband  and  wife 
and  a  new  one  acquired,  no  fraud  against  the  wife's  right  being  shown, 
the  deed  becomes  effective  to  transfer  the  title.    Kirhy  v,  Blake,  174. 

4.  The  homestead  was  not  abandoned  by  the  surviving  husband  by  his  lease 

of  the  premises  for  a  term  of  five  years  and  removal  to  another  residence 
furnished  as  a  part  of  the  rental  price,  in  the  absence  of  other  evidence 
of  an  intention  not  to  return  and  occupy  it.  Allen  v,  Camphelly  76. 
6.  The  homestead,  though  upon  land  partly  community  and  partly  the  sep- 
arate property  of  the  deceased  wiie,  was  not  subject  to  partition  between 
her  heirs  until  the  husband  chose  to  abandon  his  homestead  rights.    Id. 

Husband  and  Wife. 

Action  for  divorce.    See  Attorney's  Fee,  4-7, 
Designation  of  homestead.    See  Homestead,  1,  2. 
Conveyance  by  husband.    See  Homestead,  S, 
Abandonment  of  homestead.    See  Homestead,  S,  4,  5* 
Partition  of  homestead.    See  Homestead,  5. 
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Euiband  and  Wife— <7onHmied. 

Right  of  wife  to  sue.    See  Married  Woman,  ft, 

1.  The  wife  has  a  right  to  maintain  action  against  the  husband  in  this  State 

to  cancel  her  deed  to  him  obtained  by  fraud,  and  may  continue  to 
prosecute,  after  marriage  with  defendant,  a  suit  of  such  character  com- 
menced before  marriage.  The  mere  fact  of  marriage  would  not  abate 
the  action,  nor  give  to  the  husband  a  personal  right  to  discontinue  it 
without  her  consent— if  mentally  capable  of  such  consent— or  if  in- 
capable, the  consent  of  those  admitted  by  the  court  to  prosecute  the 
action  on  her  behalf.    Holland  v,  Rigga,  367. 

2.  If  the  plaintiff  in  a  suit  brought  by  next  friend  was  so  mentally-  incapaci- 

tatea,  then  and  subsequently,  as  to  be  incapable  of  contracting  marna^, 
a  marriage  ceremony  between  her  and  the  defendant,  pending  the  suit, 
would  have  no  effect  on  the  right  to  prosecute  the  suit  nor  give  him  a 
right  to  control  or  dismiss  it.    Id, 

Identity. 

Of  land  conveyed.     See  Deed,  1, 

Of  plaintiff's  ancestor.     See  Evidence,  15, 
1.  In  an  action  of  trespass  to  try  title  wherein  the  land  in  controversy  waa 
claimed  bv  two  different  sets  of  heirs  having  ancestors  of  the  same 
name  as  the  patentee,  evidence  considered,  and  beld  sufficient  to  support 
a  verdict  in  favor  of  the  plaintiff  heirs.    Keck  v.  Woodward,  267. 

Idem  Sonant, 

Names  differently  spelled.    See  Names,  i,  2, 

Illegal  Contract. 

Securing  public  contract.     See  Attorney's  F^e,  L 

lupeaehment  of  Witneii. 

1.  Testimony  tending  to  impeach  a  witness  is  properly  excluded  where  no 

predicate  for  impeachment  has  been  laid.    Btvift  d  Co.  v,  Martine,  475. 

2.  Where  a  section  foreman  of  the  railway  company  testified  that  the  ties 

on  the  roadbed  had  been  examined  by  him  two  or  three  weeks  before 
the  derailment  and  wreck  of  the  train  and  that  he  did  not  discover  any 
rotten  ones,  and  that  ties  and  track  were  in  good  condition  just  before 
the  wreck,  and  that  he  burned  the  broken  ties  at  the  place  of  the  wreck, 
testimonv  that  a  rule  of  the  company  required  such  material  as  broken 
rails,  axles  or  debris  which  may  be  of  use  in  determining  the  cause  of 
the  accident  to  be  preserved,  was  admissible  on  cross-examination  as 
tending  to  discredit  the  evidence  of  the  witness  and  to  show  the  destruc- 
tion by  him  of  evidence  required  by  the  rule  to  be  preserved.  Oulveatonf 
H,  d  8,  A,  Ry,  Co,  v.  Worth,  352. 

Independent  Contractor. 

Liability  for  negligence  of.    See  Master  and  Senxint,  17, 

Indorsement. 

Of  note  by  corporation.    See  Assignment,  1, 

Injunction. 

Imitation  of  trade-name.    See  Trade-Mark,  1, 
Removal  of  gravel  from  river.    See  Water  Courses,  S, 

1.  in  a  petition  for  injunction  to  restrain  the  defendant  from  keeping  a 

bawdy  house,  the  house  was  described  as  *'being  situated  in  the  town  of 
G.  on  the  north  side  of  West  Church  Street,  in  a  locality  generally 
known  as  Silver  City."  It  was  further  alleged  that  plaintiff  was  unable 
to  give  a  better  description  of  the  house.  Held,  an  exception  to  the 
petition  on  the  ground  that  the  description  was  insufficient,  was  properly 
overruled.     Lane  v.  Bell,  213. 

2.  Where  there  is  an  exception  embraced  in  the  enacting  clause  of  a  statute, 


Index.  697 

ZaJuLetioB^Conlfmied. 

one  suing  under  the  statute  must  in  his  pleading  negative  such  excep- 
tion. But  a  proviso  contained  in  the  same  clause  or  in  a  subsequent 
clause  of  a  .statute  is  a  matter  of  defense  and  need  not  be  negatived 
by  the  plaintiiT  seeking  relief  given  by  the  statute.  This  rule  applied 
'  in  a  suit  to  enjoin  the  keeping  of  a  bawdy  house  under  arts.  362a  and « 
362b  of  the  Penal  Code.     (Gen.  Laws,   1907,  p.  247.)     Id, 

3.  Article  362a,  Penal  Code,  providing  for  the  suppression  of  bawdy  houses 

by  injunction,  is  not  in  violation  of  art.  3,  sec.  35  of  the  Constitution 
providing  that  no  bill  shall  contain  more  than  one  subject,  which  shall 
be  expressed  in  the  title.  Tlie  fact  that  by  the  terms  of  the  title  of 
the  Act  by  which  said  article  was  incorporated  in  the  Code,  the  right  of 
injunction  in  such  cases  is  available  throughout  the  entire  State,  while 
the  body  of  the  Act  excludes  its  application  in  certain  cities  under 
certain  contingencies,  does  not  render  the  Act  repugnant  to  said  article 
of  the  Constitution.    Id. 

4.  The  Act  of  the  Thirtieth  Legislature  providing  for  the  suppression  of  bawdy 

houses  by  injunction,  is  not  violative  of  sec.  35,  art.  3,  of  the  Constitu- 
tion, on  the  ground  that  "it  attempts  to  amend  at  the  same  time 
the  criminal  laws  of  the  State  and  the  civil  laws  of  the  State;  attempts 
to  change  the  definition  of  disorderly  houses;  to  establish  and  provide 
a  punishment  for  the  offense  of  procurer;  and  to  enlarge  the  limits  in 
which  an  injunction  can  be  issued."  Id. 
6.  Attorney's  fees  and  expenses,  not  taxable  as  costs,  incurred  in  defending 
an  injunction  suit,  are  not  recoverable  as  damages  upon  the  dissolution 
of  the  injunction,  bv  cross-action  against  the  principal  and  sureties  in 
the  injunction  bond  either  in  the  injunction  suit,  or  by  suit  subse- 
quently brought  upon  the  bond.  And  the  fact  that  the  attorneys'  fees 
and  expenses  sued  for  were  not  incurred  in  the  suit  in  which  the  bond 
was  given,  but  in  a  second  suit  for  injunction  brought  by  the  same 

Sarties   upon   the   same   ground   after   the   first   injunction   had   been 
issolved,  can  not  affect  the  question.    Carpenter  v.  First  NaVl  Bk,  of 
Sour  Lake,  23. 

6.  The  condition  in  an  injunction  bond — ^that  the  principals   in  the  bond 

would  abide  the  decision  made  in  the  suit  in  which  the  bond  was 
executed-— can  not  be  construed  as  an  obligation  on  the  part  of  the 
principals  not  to  pursue  any  further  legal  remedy  which  they  might 
believe  they  had  to  prevent  the  threatened  wrong;  and  they  were  only 
bound  by  said  oond  to  pay  the  defendant  such  damages  as  might  have 
been  awarded  against  them  in  that  suit,  and  which  were  caused  the 
defendant  by  the  prosecution  of  that  suit.     Id. 

7.  The  claim  for  statutory  damages,  provided  for  by  article  3010,  Rev;  Stats., 

upon  dissolution  of  an  injunction,  can  be  adjudicated  only  by  the  court 
dissolving  the  injunction.     Id. 

8.  In  an  action  to  enjoin  the  execution  of  a  judgment  on  the  ground  that  it 

did  not  dispose  of  all  the  parties  to  the  original  suit,  it  was  error  for  the 
court  to  dissolve  the  injunction  in  vacation  pending  a  trial  on  the  merits, 
and  to  render  judgment  against  the  plaintiffs  in  the  injunction  suit, 
for  statutory  dama^^es.  While  such  a  judgment  might  be  corrected  or 
amended  in  term  time  upon  proper  motion  and  notice,  it  can  not  be 
done  in  vacation.     Tewaa  Company  v.  Beddingfield,  10. 

Znjuriei  Besulting  in  Death. 

Action  under  foreign  laws.    See  Death,  i,  2. 

Zniaaity. 

Marriage  with  insane  person.    See  Husband  and  Wife,  £■ 

Opinion,  evidence  on.     See  Insurance,  Life,  3. 

Capacity  to  make  will.    See  WilU,  S. 

Party  as  witness.-  See  Witness,  1. 
1.  An  action  on  behalf  of  a  person  of  unsound  mind  may  be  prosecuted  bv 
another   as  next  friend,   without   previous    adjudication   of   plaintiff^ 
incapacity  or  the  appointment  of  a  guardian.     Lindly  v.  Lindly,   102 
Texas,  135,  followed.    Holland  v.  Riggs,  367. 


698  Indiql 

Infolyenoy. 

Judicial  sales.     See  Bankruptcy^  i. 

Authority  of  bank  examiner.    See  Banka^  and  Banking,  1, 

Appointment  of  receiver.    See  Receivers,  2. 

ZnitmctloiLi  to  Juriet. 

Assistance  to  passengers.     See  Carriers  of  Passengers,  1. 
On  weight  of  evidence.    See  Carriers  of  Passengers,  2;  Contract,  6. 
On  measure  of  damages.    See  Damages,  1, 
Failure  to  limit  recovery.    See  Damages,  10, 
Submitting  issue  of  permanent  injury.    See  Damages,  19,  20, 
Withdrawing  evidence  from  jury.     See  Evidence,  28, 
Verdict  not  controlled  by.    See  False  Imprisonment,  i. 
On  burden  of  proof.    See  Fraudulent  Conveyance,  1, 
To  disregard  evidence.     See  Harmless  Error,  i. 
Request  for  specific  charge.    See  Insurance,  Fire,  4. 
On  possession  under  ten  years'  statute.    See  Limitation,  2S, 
Submitting  issue  of  negligence.     See  Master  and  Servant,  1,  2, 
On  issue  not  submitted.     See  Master  and  Servant,  SO. 
On  negligence  in  handling  engine.    See  Negligence,  6. 
On  contributory  negligence.    See  Negligence,  11,  H,  18,  22, 
Held  not  misleading.    See  Negligence,  26, 
Covered  by  charge  given.     See  Negligence,  27, 
On  duty  to  keep  lookout.    See  Negligence,  28, 

On  burden  of  proof  of  negligent  escape  of  fire.    See  Negligence,  SI. 
Defective  merely  in  omission.     See  Negligence,  S5,  S6. 
On  variance.     See  Pleading,  12, 

Absence  of  statement  of  facts.    See  Practice  on  Appeal,  7, 
Second  motion  for  rehearing.     See  Practice  on  Appeal,  18. 
On  burden  of  proof.     See  Statute  of  Frauds,  1, 
!•  Where  error  is  assigned  upon  a  particular  section  or  paragraph  of  a  charge 

the   same  will    be   considered    in   connection   with    the   entire   charge. 

Northern  Tex,  Trao,  Co,  v,  Danforth,  419. 

2.  The  trial  court  should  not  give  a  charge  submitting  an  issue  not  raised 

by  the  pleading  and  evidence.  Birge-Forhes  Co.  v,  St.  Louis  <€  S,  F.  R, 
Co.,  56. 

3.  When  it  appears  from  the  undisputed  evidence  that  certain   facts  con- 

stitute contributory  negligence  and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  it  is  not  error  for  the  trial  court  to 
assume  in  its  charge  that  said  negligence  was  the  proximate  cause 
of  the  injury.    Id, 

4.  Errors  of  omission  in  the  general  charge  of  the  court  are  cured  bv  giving 

charges  on  the  subject  requested  by  appellant.  Missouri,  K,  i  T,  Ry. 
Co.  of  Tew.  V,  Davis,  547. 

5.  In  the  absence  of  a  requested  charge  supplying  an  omission  in  the  main 

charge,  an  appellant  can  not  complain  that  said  charge  was  not  as  full 
and  specific  as  it  should  have  been.  Missouri,  K.  &  T.  Ry.  Co,  of 
Tewas  v.  Lasater,  51. 

6.  In  a  charge  submitting  contributory  negligence,  the  fact  that  it  was  made 

a  defense  if  proximately  contributing  to  cause  the  injury  when  there 
was  no  doubt  that  such  negligence,  if  shown,  was  proximate,  was  not 
affirmative  error,  but  mere  omission^  not  ground  for  reversal  in  the 
absence  of  a  requested  charge  supplying  instruction  on  the  theory 
omitted.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Poteet,  46. 

7.  Allegations  as  to  the  "usual,  customary  and  proper  mode"  of  application 

of  air  justified  the  use  in  the  charge  of  the  term  "service  application 
of  air;"  and  the  failure  to  define  or  explain  the  term  did  not  constitute 
error,  in  the  absence  of  a  request  for  a  charge  supplying  the  omission. 
Oalveston,  H.  d  8.  A.  Ry.  Co.  v.  Harper,  615. 

8.  When  a  party  requests  a  number  of  special  charges  upon  a  certain  group 

of  facts,  it  is  not  incumbent  upon  the  trial  judge  to  select  from  among 
them  the  most  favorable  to  the  party  requesting  such  charges;  the 
giving  of  any  one  of  said  charges  would  deprive  the  party  of  the  right 
U>  complain  of  the  refusal  of  the  others,  and  this,  though  the  charge 
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given  may  be  less  favorable  than  said  party  would  be  entitled  to  on  said 
phase  of  the  case.  Waggoner  v.  Sneed,  278. 
9.  In  an  action  for  damages  for  personal  injuries  the  court  should  not 
submit  by  separate  charges  the  same  ^oup  of  facts  as  assumed  risk 
and  contributory  negligence.  By  so  doing  undue  prominence  would  be 
given  to  said  facts.    Id, 

10.  A  charge  will  not  be  held  erroneous  because  of  the  use  therein  of  abstruse 

words  or  phrases  without  explaining  their  meaning,  in  the  absence  of  a 
request  for  a  special  charge  supplying  the  omission.  Oalveaton,  H,  d  8, 
A.  Ry,  Co.  17.  BulUvan,  395. 

11.  It  is  error  for  the  trial  judge  in  his  charge  to  comment  on  the  weight  of 

the  evidence,  or  emphasize  any  particular  fact  or  group  of  facts,  or 
otherwise  indicate  to  the  jury  an  opinion  as  to  weight  or  importance 
of  any  given  fact  or  circiunstances  in  evidence;  but,  to  invoke  the  rule, 
the  party  complaining  must  point  out  the  particular  in  which  it  has 
been  violated.    Id, 

12.  It  is  not  error  to  refuse  charges  requested  when  the  matters  are  suffi- 

ciently embraced  in  and  covered  by  the  general  charge.    Id, 

13.  Where  the  uncontradicted  evidence  showed  false  representations  by  the 

defendant  inducing  the  price  paid  him  by  plaintiff  on  a  sale,  and  the 
exact  damages  resulting,  a  peremptory  instruction  to  find  for  plaintiff 
was  proper,  though  the  representations  were  not  contained  in  the  written 
contract  for  sale.    Barclay  v,  Deyerle,  236. 

Initlraiioe,  Fire. 

1.  An  action  to  recover  on  an  insurance  policy  upon  a  residence  described 

therein  as  having  a  foundation  of  rock  and  cedar  sufficiently  shows  the 
building  to  be  attached  to  the  soil  and  to  be  prima  facie  realty,  for 
which,  in  case  of  total  loss,  a  liquidated  demand  for  the  amount  of  the 
insurance  arises  under  the  statute  (Rev.  Stats.,  art.  3089)  even  though 
it  should  be  held  that  the  insured  had  the  burden  of  alleging  and  proving 
a  building  to  be  realty  in  order  to  bring  the  case  within  the  statute, 
which  is  questioned.    Cooperative  Ins,  Aa^n,  v.  Huhha,  68. 

2.  An  agreement  by  the  insured  to  keep  metal  under  the  stoves  in  a  house 

was  not  a  warranty,  and  failure  to  comply  did  not  avoid  the  policy.    Id. 

3.  A  policy  insuring  a  railway  against  loss  by  fire  of  "cotton  in  bales  on  or 

in  the  depots,  platforms  and  on  the  ground  adjacent  to  that  platform,  and 
in  transit,  while  in  the  custody  of  the  assured  as  common  carriers," 
provided  ''that  it  is  understood  and  agreed  that  cotton  in  open  cars  is 
not  covered  by  this  policy.''  The  use  of  the  platforms  being  demanded 
for  unloading  other  cotton  coming  in,  some  which  was  ready  for  ship- 
ment was  loaded  on  an  open  flat  car  and  pushed  upon  a  spur  track,  to 
make  room  on  the  platiorm.  While  so  stored  and  not  expected  to 
begin  transportation  for  about  twelve  hours,  this  cotton  was  burned. 
Held,  that  the  loss  was  covered  by  the  terms  of  the  policy,  and  not  by 
the  exception  provided  against.  Royal  Ins,  Co.  v,  Texas  d  Qulf  Ry. 
Co.  154. 

4.  Instructions  in  an  action  on  a  fire  insurance  policy  presenting  the  defense 

of  misrepresentations  by  insured  as  to  the  building  in  which  the 
property  was  located,  held  sufficient  to  justify  the  refusal  of  a  more 
specific  requested  instruction  on  the  same  point.  Aetna  Ins,  Co.  of 
Hartford  v.  Brannon,  242. 

Iniiiraiioe»  Life. 

1.  In  construing  the  language  used  in  insurance  contracts  the  following  rules 
should  l:^  observ^:  First,  the  language  being  selected  and  used  by 
the  insurer  to  express  the  terms  and  conditions  upon  which  it  issued 
the  policy,  will  be  strictly  construed  against  it,  and  liberally  in  favor 
of  the  insured;  if  the  words  admit  of  two  constructions,  that  one  will 
be  adopted  most  favorable  to  the  insured;  second,  the  language  used 
must  be  construed  according  to  the  evident  intent  of  the  parties  to  be 
derived  from  the  words  us^,  the  subject  matter  to  which  they  relate. 
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and  the  matters  naturally  or  usually  incident  thereto;  third,  forfeitures 
are  not  favored  by  the  law,  and  if  the  language  used  is  fairly  sas- 
ceptible  of  an  interpretation  which  will  prevent  a  forfeiture,  it  will  be 
80  interpreted.     Daniel  v.  Modem  Woodmen  of  A.,  570. 

2.  In  an  application  for  life  insurance,  the  insured  stated,  in  answer  to  ques 

tions  propounded  to  him,  that  he  had  never  been  intoxicated  and  that  hift 
maternal  grandmother  had  never  been  afflicted  with  insanity.  The  ap- 
plication was  made  a  part  of  the  policy  and  said  statements  as  well  asi 
many  others  of  like  character  were  declared  to  be  warranties  upon  the 
truth  of  which  the  validity  of  the  policy  should  depend,  in  a  suit  upon 
the  policy  the  jury  found  that  said  statements  were  not  true.  The  trial 
court  held  that  said  statements  were  misrepresentations  of  facts  which, 
under  the  warranty  clause  of  the  contract  of  insurance,  rendered  the 
policy  void.  Held,  error.  Said  statements  were  not  statements  of  facts 
but  of  opinion  merely,  and  if  the  applicant  in  good  faith  believed  them 
true  their  falsity  would  not  vitiate  the  policy.    Id, 

3.  Insanity  and  drunkenness  are  conditions  each  of  which  is  of  different  de- 

grees, often  difficult  of  ascertainment,  and  it  is  elementary  that  testi- 
mony to  prove  the  existence  of  such  conditions  is  that  of  opinion  formed 
by  the  exercise  of  the  reasoning  faculties  from  given  circuinstances, 
and  is  never  admissible  unless  the  witness  is  an  expert,  or  has  had  an 
opportunity  to  form  an  opinion  from  observations  of  the  person  whoae 
condition  in  that  respect  is  to  be  ascertained.    Id, 

4.  A  warranty  in  an  insurance  contract  is  a  statement  made  therein  by  the 

assured  which  is  susceptible  of  no  construction  other  than  that  the 
parties  mutually  intended  that  the  policy  should  not  be  binding  unless 
such  statement  be  literally  true.  Id, 
6.  The  warranty  clause  in  an  application  for  life  insurance  contained  the  fol- 
lowing language:  *^And  I  agree  that  the  exact  literal  truth  of  each 
(answer)  snail  be  a  condition  precedent  to  any  binding  contract  issued 
upon  the  faith  of  the  foregoing  answers."  Intimated,  that  by  the  nae 
01  the  word  "faith"  in  the  provision  quoted,  the  correct  construction 
of  that  stipulation  would  be  that  in  order  for  the  insurance  company 
to  defeat  the  policy  by  reason  of  misrepresentations  contained  in  the 
applicant's  answer,  it  would  be  reauired  to  prove  that  its  officers 
believed  such  answers  to  be  true  and  that  such  belief  so  formed  was 
one  of  the  inducements  which  led  them  to  issue  the  policy.  To  say 
that  proof  of  falsity  of  some  of  the  answers  of  the  applicant  woaM 
show  breach  of  his  contract  of  warranty  and  entitle  the  company  to 
a  judgment  decreeing  the  policy  void  irrespective  of  any  other  considen* 
tion,  would  be  to  ignore  altogether  the  above  quoted  stipulation  in  the 
application.     Id, 

Interest. 

Unlawful  rate  of.     See  Usury,  i-4. 

Interyention. 

1.  In  a  suit  in  the  County  Court  on  notes  secured  by  mortgage  on  personal 

property,  which  sought  foreclosure  of  the  lien  and  personal  judgment 
against  a  third  party,  for  the  value  of  a  part  of  the  mortgaged  property 
which  had  been  sold  to  and  converted  by  him,  the  holder  of  a  junior 
lien  on  the  converted  property  had  no  right  to  intervene  for  the  pur- 
pose of  having  personal  judgment  against  such  third  party  for  the  excess 
of  the  value  of  the  converted  property  over  the  claim  of  the  prior  lien 
holder.    Watkins  v.  Citizen^  KaVl  Bk,  of  Rockwall,  437. 

2.  The  allegation  of  an  intervener  that  he  is  interested  in  the  subject  matter 

of  the  litigation  is  a  mere  pleading  of  a  conclusion  of  law,  to  be  gi^a 
effect  only  as  far  as  the  facts  alleged  support  such  conclusion,    /d. 

3.  An  interest  in  the  property  in  litigation  in  a  mortgage  foreclosure  does 

not  give  a  right  to  intervene  where  there  is  no  interest  in  the  particular 
rights,  wrongs  or  remedies  involved  in  such  litigation.    Id. 
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Intozioatioii. 

Care  due  intoxicated  passenger.  See  Carriers  of  Pa98\ 
In  application  for  life  insurance.  See  Insurance,  lAfe, 
Unconscious  upon  public  crossing.    See  Negligence,  1\ 

Irrigation. 

Interference  with  ditdies  by  railway.    See  Railways,  I 

Joint  Wrongdoers. 

Participation  in  wrongful  act.    See  Estoppel,  1,  2. 

Judge. 

Exception  to  remarks  of.  See  Practice  in  Trial  Court 
Presumption  in  support  of  conclusion.  See  Practice  oti 
Effect  of  findings  of  fact.  See  Practice  on  Appeal,  1^1 
Assignment  of  error  on  finding.  See  Practice  on  Appi 
Mandamus  to.    See  Btatement  of  Facts,  1, 

Judgment, 

Title  to  particular  fund.    See  Qamishment,  2, 
Amendment  in  vacation.    See  Iniunction,  8, 
Annulment  of  marriage.     See  Pleading,  6, 
On  cross-action  by  defendant.     See  Practice  in  Trial 
Equities  not  determined  by.     See  Res  Ad  judicata,  .1 
For  recovery  of  land.    See  Sequestration,  4. 
Foreclosing  tax  lien.    See  Tax  Sale,  4,  5. 

1.  A  judgment  in  a  Justice  Court  Recited  that  "the  writ  i 

be  quashed,  and  that  the  cause  should  be  dismisii 
therefore  it  is  ordered,  adjudged  and  decreed  by 
bond  is  insufficient,  that  the  writ  of  attachment  : 
that  said  cause  be  dismissed  from  the  docket,  and  I 
costs  of  this  suit,  for  which  let  execution  issue."  I 
its  own  recitals,  said  judgment  -finally  disposed  o  I 
dismissing  the  cause  from  the  docket  and  would  I 
appeal  to  the  County  Court.  The  oral  testimony  i 
peace  was  not  admissible  to  prove  that  he  intend 
only  to  quash  the  attachment.    Hightotcer  v,  Bern 

2.  Land  agents  sued  the  owner  and  purchaser  of  land 

effecting  a  sale.     The  owner  plead  over  against  ' 
that  in  event  judgment  be  rendered  against  him,  tl 
for  the  same  amount  against  the  purchaser.     71 
court  was  in  favor  of  the  agents  against  the  owne 
owner  over  against  the  purchaser,  but   the  judj  i 
disposed  of  the  agent's  claim  against  the  purche  i 
judgment  was  not  a  final  judgment  from  which 
taken.     Williams  v.  Bell  d  Co.,  474. 

Judicial  Knowledge. 

1.  The  Courts  of  Civil  Appeals  can  not  take  judicial  n( 
term  of  a  County  Court.    Oamey  v.  Menefee,  490. 

Jndioial  Sale. 

In  administration.    See  Administrator's  Sale,  1,  2, 

In  bankruptcy.     See  Bankruptcy,  1, 

Constructive  notice.     See  Notice,  1,  2, 
1.  When  a  judicial  sale  of  property  is  once  made  by    : 
estate  in  charge,   the  jurisdiction  of  the  court    i 
second  sale  of  the  same  property  is  void.    West  Lui  i 

Jurifdietion. 

Over  estates  of  decedents.    See  Administration,  1,  2. 
Dependent  on  amount.    See  Amount  in  Controversy, 
Appeal.    See  Appeal  from  Justice  Court,  J,  2. 
Interstate  commerce.    See  Carriers  of  Qoods,  1. 
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Over  Justice  Court  judgment.     See  Certiorari,  4>  6. 

Action  under  foreign  statute.     See  Death,  J. 

Ritus  of  debt.     See  Oamiehment,  1. 

Statutory  damages.     See  Injunction,  7. 

Judgment  on  cross-action.    See  Practice  in  Trial  Court,  5. 

Affirmance  on  certificate.    See  Practice  on  Appeal,  i. 

1.  An  exception  to  the  plaintiff's  pleadings,  which  challenges  the  jurisdiction 

of  the  court  to  try  the  cause,  may  be  urged  at  any  time  before  final 
judgment.     Wilkineon  v.  McCart,  507. 

2.  Where  suit  was  against  a  foreign  railroad  corporation  and   a  domestic 

corporation  for  injuries  resulting  in  the  death  of  a  passenger  while 
traveling  from  a  place  in  another  State  to  a  point  in  Hunt  County  in 
this  State,  and  it  appeared  that  they  were  connecting  carriers  under 
the  contract  of  carriage;  that  both  operated  trains  in  this  State,  the 
foreign  corporation  owning  no  road  in  this  State  but  running  its  trains 
over  one  owned  by  a  domestic  corporation,  and  having  iU  principal 
oflUce  ani  agent  for  the  transaction  of  its  business  in  another  county, 
and  that  the  domestic  corporation  sued,  owned  a  road  running  through 
Hunt  County,  the  District  Court  of  the  latter  county  had  jurisdiction 
of  the  foreign  corporation  under  the  Act  of  March  13,  1905  (Gen.  Laws 
1905,  p.  29).    St,  Louis  d  8.  F.  R,  Co.  v.  Sizemore,  491. 

3.  When  one  corporation  makes  use  of  another  as  its  instrument  through 

which  to  perform  its  business,  the  principal  corporation  is  really 
represented  by  the  agents  of  the  subcorporation.    Id. 

4.  Where  a  foreign  railroad  corporation  owned  no  road  in  this  State  but 

operated  its  trains  over  the  road  of  a  domestic  corporation  which  it 
practically  operated  and  controlled  under  a  working  agreement  which  in 
legal  effect  made  them  partners,  service  of  citation  upon  a  conductor 
of  one  of  such  trains  within  the  State  was  sufficient  in  a  suit  against 
the  foreign  company  under  the  Act  of  March  13,  1905  (Gen.  Laws  190.3, 
p.  29 ) ,  tliough  the  party  served  was  the  conductor  of  and  employed  by 
the  domestic  company.  Id.  . 
6.  Causes  of  action  arising  under  the  statute  of  one  State  may  be  enforced  in 
the  courts  of  another  State  where  the  laws  of  both  States  are  sub- 
stantially the  same.     Id. 

Jury. 

Right  of  trial  by.    See  Elections,  20. 

Misconduct  by.  See  Misconduct  of  Jury,  1. 
.  1.  The  statute  provides  that  a  party  to  a  suit  which  is  to  be  tried  by  jury, 
may,  before  the  jury  is  drawn,  challenge  the  array  of  jurors  upon 
making  it  appear  that  the  officer  summoning  the  jury  has  acted  cor- 
ruptly, and  has  wilfully  simmioned  jurors  known  to  be  prejudiced 
against  the  party  challenging,  or  biased  in  favor  of  the  adverse  party; 
and  a  challenge  to  the  array  can  not  be  made  for  any  other  cause. 
Galveston,  H.  d  8.  A.  By.  Co.  v.  Worth,  351. 

2.  That  the  commissioners  did  not  draw  a  separate  jury  for  each  week  of 

the  term  of  the  District  Court,  but,  under  instructions  of  the  court,  drew 
and  returned  a  list  of  names  for  the  term,  and  those  not  excused  were 
held  as  jurors  for  the  three  weeks  of  the  term,  was  not  cause  for 
challenge  to  the  panel  in  a  trial  occurring  in  the  third  week.    Id. 

3.  The  provision  of  the  statute  that  the  court  may  adjourn  the  whole  number 

of  jurors  for  the  week,  or  any  part  thereof,  to  any  subsequent  dav 
of  the  term  clearly  shows  the  intention  to  confer  upon  the  court 
the  power  and  right  to  adjourn  jurors  for  one  week  or  any  of  them, 
to  another  week  or  day  of  the  term  for  service;  and  the  general  pro- 
vision requiring  a  jury  to  be  drawn  and  summoned  for  each  week 
must  yield  to  this  particular  intention.     Id. 

4.  When,  after  a  jury  has  been  empaneled  in  a  District  Court  but  before  the 

trial  commences,  one  of  the  jurors  becomes  disabled  by  sickness  from 
sprving  on  the  jury,  the  court  hns  the  power  and  it  is  its  duty  to 
require  the  parties  to  proceed  to  trial  before  the  eleven  jurors.  There  is 
no  statutory  authority  for  summoning  talesmen  to  fill  the   panel  in 
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Bucb  case.     Arti.  3221,  3224  and  3229,  Rev.  Sta 
goner  o.   Bneed,  2TS, 

li»tlc«  Court. 

Taxation  of  coits.     See  Amount  in  Controversy,  t. 
Appeal  from.    See  Appeal  from  Justice  Court,  1,  2. 
Costs  on  appeal  from.     See  Costa,  %. 
Pleading  in.     See  Pleading,  1;  Water  Course,  6. 

Xnoiriedge. 

Of  agent's  authority.  See  Ageney,  S,  4. 
Aflected  bj  illiteracy.  See  Evidence,  53. 
Statements  innocently  made.  See  False  Representat 
Of  danger  from  live  wire.  See  Master  and  Servan 
WarningH  by  employer.  See  Master  and  Servant,  7, 
Diligence  to  discover  defect.  See  Master  and  Servati 
Employment  requiring  skill.  See  Master  and  Bervat 
Duty  to  warn  of  danger.  See  Hosier  and  Servant,  9 
Of  danger  from  explosives.  See  Master  and  Servan 
Relying  on  master's  care.     See  Master  and  Servant 

land  CertUcctte. 

Location  and  survey.     See  Publie  Land,  J. 
lasdlord  and  Tenutt. 

Possession  in  rigbt  of  landlord/  See  Easement,  6. 
Tenant  at  sufferance.  See  Limitation,  i. 
I.  Evidence  considered  and  held  to  support  a  finding 
for  his  stock  sold  the  tenant  to  enable  him  to  i 
waived- — the  tenant  never  having  cultivated  the 
the  property  being  absent  therefrom  more  than  1 
V.  Citixens'  Hat'l  Bk.  of  Rocku>aU,  437. 

leading  Qnestlon. 

•        Interrogatories  not  objectionable.    See  Evidence,  47, 
Lmw. 

Not  constituting  abandonment.    See  Homestead,  4, 
libel  and  Blander. 

Privileged  communications.     See  Blander,  1, 
Zlea. 
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tion  exisU  where  a  statutory  liability  ia  sought  to  be  enforced  and 
the  statute  prescribes  the  time  within  which  the  Buit  must  be  brought 
and  extinguiBhes  the  cause  of  action  or  right  of  recorery  alter  such  time. 
St.  Louis  d  S.  F.  It.  Co.  t>.  fiiiemore,  403. 

4.  Where  the  defendant  took  poBseasion  under  an  executory  contract  of  aaU 

which  permitted  him  to  improve  the  land  without  cost  to  the  vendor, 
and  said  contract  was  never  executed  nor  its  terms  complied  with  by 
him,  DO  title  passed  and  he  became  a  tenant  at  sufferance,  and  so 
long  as  lie  recognized  the  vendor's  title  no  limitation  ran  in  his  favor. 
alenn  v.  Rhine,  291. 

5.  Where  the  husband  conveyed  a  strip  of  land,   a  part  of  the  homestead. 

to  the  city  for  use  as  a  road  or  way  and  as  a  means  of  ingress  and 
egress  to  and  from  a  certain  school,  the  use  of  the  atrip  by  the  public  for 
ten  years  as  a  nay  to  and  from  the  school  was  not  such  adverse  posaes- 
aion  as  would  give  the  wife  notice  that  the  city  was  claiming  title  to  the 
feei  and  therefore  not  such  adverse  possesaion  sa  would  support  a  claim 
of  the  city  to  title  by  five  years  possession  under  tlie  deed.  City  of 
Bovtton  V.  Bammel,  336. 
Q.  The  fact  that  some  of  the  defendants  in  a  suit  of  trespass  to  try  title 
thouglit  the  land  claimed  by  them  respectively  was  public  domain,  was 
not  inconsistent  with  their  claim  that  tlieir  possession  of  the  land  was 
adverse  within  the  meaning  of  the  atatute  of  ten  years  limitation.  In 
ao  action  of  trespass  to  trjr-title  by  a  purchaser  at  a  tax  sale,  evidence 
considered,  and  held  sulTicient  to  support  a  plea  of  limitation  under 
the  ten  years  statute  by  the  defendants.    Sellers  v.  Siapaon,  205. 

7.  Where,  in  trespass  to  try  title,  the  defendant  claimed  under  the  three  and 

five  years  statute  of  limitation,  but  the  record  on  appeal  failed  to  show 
with  certainty  the  boundary  to  which  the  defendant  claimed,  or  when 
exclusive  possession  was  taken  by  him,  or  the  use  to  which  the  land 
was  put,  or  the  character  of  his  poaaeaaion,  the  finding  of  the  trial 
court  upon  the  issue  of  limitation  will  not  be  disturbed.  Evidence  of 
defendant's  adverse  possession  as  contained  in  the  record  considered, 
and   held   lacking   in   that   degree   of  certainty   which  requires   an   Ap- 

E'Uate   Court   to   disturb  the   judgment   of   the   trial    court.      Lake   c. 
arnest,  555. 

8.  The  enclosure  of  land  without  use  of  the  same  is  not  sufficient  to  aet  the 

statute  of  limitation  in  motion  against  the  owner.  Appel  v.  Childreta, 
807. 

9.  Under  a  plea  of  title  by  limitation  under  the  ten  years  statute,  evidence 

as  to  the  possession  and  use  of  the  lend  in  controversy,  considered,  and 
held  sudicient  to  support  a  finding  in  favor  of  such   plea.     Id, 

10.  When  the  statute  of  limitation  has  begun  to  run  against  an  ancestor,  it 

will  continue  to  run  against  his  heirs  after  his  death,  notwithstanding 
disabilities  of  the   heirs.     Id. 

11.  Whei^  a  testatrix  designated  her  executor  as  a  "trustee,"  and  stipu1at«d 

in  the  will  that  the  property  devised  to  her  children  should  not  vest  in 
them  but  should  be  "retained"  and  "kept"  by  her  executor  or  trustee: 
that  the  executor  or  trustee  should  distribute  the  property  among  the 
devisees  at  a  time  named,  and  said  executor  or  trustee  was  ^ven  full 
discretion  in  the  control  and  management  of  the  property,  with  power 
to  sell  and  convey  the  same,  it  will  be  held  that  the  will  vest«i  the 
title  to  the  property  in  the  esecutor,  and  that  the  atatute  of  limitation 
would  run  against  the  title  of  the  devisees  while  the  property  was  in 
the  hands  of  the  executor.    Id. 

12.  After  a  grantor  has  parted  with  his  interest  in  land  his  declarations  and 

statements  in  derogation  of  the  title  conveyed  are  not  competent  evi- 
dence against  third  parties.  But  when  the  grantor  remains  in  posses- 
sion and  subsequently  executes  another  deed  to  a.  different  party  and 
surrenders  possession  to  such  party  the  declaration  of  the  .grantor  at 
the  time  of  delivering  poBsession  concerning  the  title  are  admiasible 
in  evidence  for  the  purpose  of  showing  a  break  in  the  possession  of 
said  grantor  under  a  claim  of  title  by  limitation  by  the  first  grantee. 
Pardue  v.  Whitfield,  03. 
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13.  One  claiming  title  under  the  statute  of  limitation  of  ; 

the  payment  of  taxes  by  himself  or  his  vendor  in  p 
the  years  embraced  in  the  period.    Sharpe  v.  Kello\ 

14.  Where,  in  trespass  to  try  title,  the  plaintiff  claimed 

statute  of  limitation,  evidence  that  his  vendor,  w): 
intending  to  render  the  land  in  controversy  for  taxes 
embraced  in  the  period,  through  carelessness,  rend 
and,  intending  to  pay  the  taxes  for  that  year  on,th( 
paid  tlie  taxes  on  the  land  that  was  assessed  in 
rendition,  did  not  show  compliance  with  the  statu 
recover  as  against  one  holding  the  superior  record  i 

15.  Payment  of  taxes  is  an  act  in  pais,  which  may  be  pr 

record  but  by  the  original  receipt  or  by  any  o 
satisfies  the  jury  of  the  fact.    Id, 

16.  Where  the  assessment  wholly  fails  to  lead  to  the  ii 

neither  the  owner  nor  the  officer  can  tell  that  hi 
duty  of  payment  can  not  be  performed,  and  the 
and  it  follows  that  payment  could  not  be  made 
an  assessment  shown  by  the  records  of  the  assi 
description  in  the  tax  rolls,  to  have  been  upon  eni 
of  land  from  those  claimed  by  him.     Id. 

17.  Where  the  surviving  wife  purchased  the  land  in  suit,  |; 

homestead  in  part  payment  therefor,  and  after  su'i 
a  certain  lot  to  the  son,  the  deed  reciting  that  it 
afterwards   contending  that  her   conveyance  was 
extinguishment  of  the  son's  interest  in  the  land  J 
repudiated  his  claim  to  any  interest  therein  and 
sion  under  her  recorded  deed  occupying  it  as  her  li 
ing  it  as   her  own   and   paying  all   taxes   for   f] 
repudiation,  the  claim  of  the  son  was  barred  under 
tion  of  five  years.     Williamson  v,  Williamson,  60:1 

18.  Peaceable,  continuous  and  adverse  possession  of  lane 

years,  by  force  of  art.  3347,  Rev.  Stats.,  gives  ful 
precluding  all  claims.     Cameron  d  Co,  v,  BlacTcw€\ 

19.  Where  an  agent  whose  authority  is  merely  to  contr ; 

the  benefit  of  the  owner,  leases  the  same  to  tenan 
actual  possession  thereof,  the  possession  of  the  ti 
owner  and  not  of  the  agent.    Id, 

20.  The  declaration  of  an  agent,  whose  authority  is  lii 

and  leasing  of  the  principal's  land,  as  to  the  bci 
and   the   character   and   extent   of  the   principal's 
affect  the  running  of  the  statute  of  limitation  in  : 
who  is  in  actual  possession  of  the  land  in  control  i 
Id. 

21.  One  who  designates  a  tract  of  160  acres  of  land  by  1 1 

of  a  larger  tract  belonging  to  another,  and  enters 
same  with  the  avowed  intention  of  acquiring  title  1 
and  continues  in  possession  of  the  same  for  ten  y  ■. 
tions  prescribed  by  the  statute,  will  acquire  titl 
statute;  and  neither  the  fact  that  he  is  the  owner  : 
nor  thit  the  tract  so  occupied  is  carved  out  of  a  li 
his  right.     Texas  &  Y.  O.  /?.  Co,  v.  BroQm,  78. 

22.  Evidence  as  to  title  by  limitation  under  the  ten  yea 

and  distinguished  ifrom  Bracken  v.  Jones,  63  Te  : 
V.  Smith,  68  Texas,  473.     Id. 

23.  A  charge  upon  the  character  of  possession  necessai  i 

land  under  the  ten  years  statute  of  limitation,  con  i 
It  is  only  necessary  that  the  adverse  occupant  shi  i 
or  enjoy  the  land;  these  acts  need  not  all  concur. 

24.  Evidence  considered,  and  hold  sufiiciont  to  support  a 

ten  years  statute  of  limitation.     Id. 
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LiTe  8took« 

Injuries  in  transportation.     See  Carrier*  of  Oooda,  1,  t,  8, 
Kxponses  of  treating  injuries.     See  Damages^  8. 
Depreciation   in  price.     See  Damages,  1\, 
Killed  by  train.    See  Railvoay,  7,  8. 

Local  Law. 

Jury  system  for  county.     See  Constitutional  Lata,  2. 

Location. 

Of  land  certificate.     See  Public  Land,  1, 

Lost  Initmment. 

Proof  of  execution  and  contents.    See  Evidence,  tl, 

MandamuB. 

To  trial  judge.    See  Statement  of  Facts,  1. 

Xaps. 

To  show  location  of  street.     See  Evidence,  J^d, 

Marriage. 

Action  by  wife  against  husband.    See  Husband  and  Wife,  1,  2, 

Annulment  of.    See  Pleading,  6, 

Attachment  of  party  as  witness.     See  Witness,  J, 

Xarrled  Woman. 

1.  In  a  suit  by  the  husband  to  recover  damages  for  the  breach  of  a  contniet 

for  the  sale  of  land,  the  fact  that  the  contract  was  made  and  entered 
into  with  a  married  woman,  the  wife  of  plaintiff,  was  no  defense.  The 
defendant  could  not  avoid  the  contract  for  that  reason.  Prazier  c. 
Lambei-t,  506. 

2.  A  married  woman  may  sue  alone  for  injuries  to  her  person  on  proving 

that  she  and  her  husband  have  been  separated  for  four  years,  that 
during  that  time  she  has  been  making  a  living  for  herwelf  and  child, 
and  that  during  such  time  he  has  not  contributed  anything  for  their 
support,  but  has  refused  to  assist  her  in  any  way,  or  have  anything  to 
do  with  them.  The  failure  of  the  husband  to  contribute  to  the  sapport 
of  family  for  so  long  a  time  warrants  the  inference  that  had  he  been 
applied  to,  to  join  in  the  suit  he  would  have  declined.  Missouri,  K.  d  T. 
Ry.  Co,  of  Texas  u.  Allen,  433. 

3.  Where  a  married  woman  sues  alone  and  her  petition  shows  her  legal 

capacity  to  sue,  and  there  is  no  verified  pleading  attacking  it,  the  court 
may  assume  in  its  charge  that  she  is  authorized  to  maintain  the  suit 
in  her  own  name.    Revised  Statutes,  art.  1265.    Id, 

Xatter  And  Servant 

Operation  of  train.     See  'Negligence,  6,  7. 

Driver  of  vehicle.    See  Negligence,  19, 

Boarding  moving  train.    See  Negligence,  2S,  2i,  25, 

Negligence  of  parent.     See  Negligence,  SO, 

Concurring  negligence  of  fellow-servant.     See  Negligence,  S9. 

1.  In  a  suit  for  damages  for  personal   injuries  caused  by  falling  down  an 

elevator  shaft,  charge  considered,  and  held  to  have  properly  submitted  to 
the  jury  the  issue  whether  or  not  defendant  was  guilty  of  negligence 
in  failing  to  artificially  light  said  shaft;  nor  did  the  court  under  the 
circumstances  of  this  case  err  in  submitting  to  the  jury  the  question 
whether  or  not  plaintiff  was  guilty  of  contributory  negligence  in  falling 
into  said  shaft,  instead  of  instructing  a  verdict  for  defendant  on  said 
issue.    SiMft  d  Co,  v,  Martine,  475. 

2.  Where,  in  a  suit  for  damages  for  personal  injuries  to  an  employe  caused  by 

falling  into  an  elevator  shaft,  the  court  by  its  charge  permitted  a  verdict 
against  the  defendant  only  in  the  event  the*  jury  found  defendant  guilty 
01  negligence  in  failing  to  properly  light  said  shaft,  there  was  no  error 
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in  tbe  refuaal  of  tile  court  to  inetruet  &  verdict  f 
tiff's  injuries  were  caused  by  the  negligence  of  a 
the  elevator  door  ajien.  The  first  charge  in  effect 
Ipround  than  ttiat  tlierein  stated  on  which  plaint 

3.  It  is  the  duty  of  the  master  tu  exercise  oTdinary 

servant  with  reasonably  safe  placet  to  work  and 
and  appliances  with  which  to  perform  the  work, 
this  makes  the  maHter  liable,  provided  the  servan 
genee  or  assumed  risk  does  not  intervene.  MUsou 
Tex.  V.  Snow,  184. 

4.  Where  the  court  gave  s{>ecial  charges  requested  by 

on  the  issues  of  contributory  negligence  and  assu 
the  only  defenses  pleaded,  an  instruction  that  r] 
required  to  exercise  ordinary  care  to  provide  for  ( 
ably  Eafe  places  in  which  to  work  and  reasoi 
appliances  with  which  to  perform  their  work  at 
renders  them  liable  for  such  damages  as  proxima 
failure,  v/bb  not  subject  to  objections  that  it  i 
contributory  negligence  and  assumed  that  the  ae 
of  negligence  and  did  not  assume  the  risk,  and  i 
insurer  of  the  safety  of  the  place  and  appliances, 

5.  Charge,  in  a  suit  wherein  a  railway  company  was  ch 

in  failing  to  provide  a  cotter  key  for  the  king  p 
draw  bar  to  the  engine,  causing  the  cars  to  becom 
engine  and  causing  injuries  to  the  fireman  resulti 
to  assume  that  tlie  key  was  not  provided,  or  that 
to  eicercise  due  care.    Id. 

6.  Evidence   considered,   in   case  of   a   telegraph   linem. 

wire  which  was  dangerously  charged  by  contact 
and  held  to  show  knowledge  of  the  danger  by  the  in 
he  denied  such  knowledge,  precluding  his  recover; 
reversal  and  rendition  in  favor  of  defendant  of  a  ^ 
recovered  by  him  against  hia  employer.  TVeitem 
378. 

7.  When,  in  a  suit  for  damages  for  personal  injuries, 

evidence  that  defendant's  foreman  warned  the  pla 
to  have  removed  his  hand  from  the  place  of  dan 
beard  but  failed  to  obey  such  warning  and  was  inj 
instruct  the  jury  that  such  warning  would  be  t 
plaintiff's  suit.     Waggoner  v.  Sneed,  278. 

8.  A  servant  is  not  required  to  exercise  diligence  to  d 

pliances  furnished  by  the  master.  Charge  considen 
this  objection.     Id. 

9.  The  general   principles  governing  the  issues  as  to  ( 

edge  of  the  servant  in  regard  to  dangers  of  the  sc 
the  master  with  respect  to  giving  the  servant  warr 
and  discussed.     Brournwood  Oil   Hill  v.   Stubblept 

10.  In   the  case   of   an   employe  in   an   oil  mill    injured 

caught  in  revolving  cog  wheels  while  oiling  m. 
being  twenty-seven  years  of  age,  one  who  had  wor 
trade  and  in  gins  and  mills  before,  and  the  mach 
mechanical  device  the  danger  from  which  was  oj 
of  men  of  common  intelligence,  evidence  considere 
to  justify  the  submission  of  the  issue  as  to  the  i 
the  servant  of  the  danger.     Id. 

11,  Where  a  servant  was  injured   in  oiling  machinery, 

the  support  of  a  timber  not  placed  there  for 
giving  way  caused  his  hand  to  he  caught  in  re 
charge  which  relieved  him  from  contributory  neg 
test^  the  support  to  see  if  it  was  secure  was  Inct 
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on  it  for  support  in  oiling  machinery,  where  a  Bervant,  without 
contributory  negligence,  was  injured  in  so  doing,  was  incorrect  in 
ignoring  the  issue  as  to  the  effect  of  knowledge  by  the  servant  of  its 
insecurity.    Id, 

13.  Evidence  of  the  high  degree  of  knowledge  of  machinery  necessary  on  the 

part  of  a  servant  to  properly  oil  it,  held  not  to  require  the  inference 
that  the  same  knowledge  was  necessary  in  order  to  appreciate  the 
danger  of  being  caught  in  the  cog  wheels  while  so  doing.    Id, 

14.  Where  there  is  any  abnormal  danger  to  the  servant  in  the  use  of  a  sub- 

stance furnished  by  the  master,  and  such  danger  is  known  to  the  master 
and  unknown  to  the  servant,  it  is  the  duty  of  the  former  to  warn  the 
latter  of  the  danger  to  which  he  is  exposed.  But  the  failure  to  warn 
must  be  the  proximate  cause  of  injury  to  the  servant  in  order  to 
constitute  it  actionable  negligence.     Pullman  Co,  v.  Cavinesa,  540. 

15.  Where  an  employe  of  a  sleeping  car  company  was  engaged  in  applying 

bedbug  poison  to  a  berth  in  a  car  and,  in  turning  the  spring,  caused 
a  match  in  the  berth  to  ignite  which  caused  the  poison  to  become  ignited 
and  explode  to  the  servant's  injury,  and  it  was  undisputed  that  the 
company  did  not  know  that  there  was  any  unusual  or  abnormal  risk 
in  applying  the  poison  as  it  directed  and  required  of  the  servant,  action- 
able negligence  could  not  be  predicated  upon  the  failure  to  warn  the 
servant  that  he  would  be  exposed  to  the  danger  of  the  ignition  and 
explosion.     Id, 

16.  Tlie  company  could  not  reasonably  anticipate  that  a  match  or  other  ignitible 

substance  would  be  in  the  berth,  and  that  the  servant  in  turning  back 
the  spring  would  ignite  the  match,  and  that  fire  from  it  would  be 
communicated  to  the  poison  and  cause  the  explosion  and  injury.     Id, 

17.  It  is  a  general  rule  that  the  employer  is  not  liable  for  injuries  to  others 

resulting  wholly  from  the  default  of  an  independent  contractor  or 
his  employes,  but  to  this  rule  there  are  exceptions,  as,  for  instance, 
where  the  work  is  intrinsically  dangerous  and  the  injuries  received  are 
the  direct  result  of  the  very  tiling  jivhich  the  employer  authorise  to  be 
done.  In  such  case  he  can  not  escape  liability  by  farming  out  the  work 
to  an  independent  contractor;  but  where  the  injury  is  the  result  of  an 
act  or  fault  purely  collateral  to  the  work  to  be  done,  and  is  the  result 
entirely  of  the  wrongful  act  of  the  independent  contractor  or  his 
workmen,  the  employer  should  not  be  held  liable.  This  rule  applied 
in  the  case  of  a  bridge  company  employed  as  an  independent  contractor 
to  build  a  bridge  for  a  railroad  company.  Mi830uri  V,  B,  d  I,  Co.  v, 
Ballard,  110. 

18.  General  allegations  of  negligence  are  made  definite  by  special  allegations  of 

the  facts  constituting  the  negligence,  and  in  such  case  the  evidence 
should  be  confined  to  the  particular  facts  or  acts  alleged.  A  general 
allegation  in  a  petition  that  it  is  the  duty  of  defendant  to  furnish 
plaintiff  with  a  safe  place,  means  and  method  of  performing  the  work, 
which  it  negligently  failed  to  do,  followed  by  specific  allegations  of  the 
particulars  wherein  defendant  was  negligent,  will  not  admit  evidence 
of  other  acts  of  negligence  than  those  specified.     Id. 

19.  In  a  suit  for  damages  resulting  from  paralysis  caused  by  working  in  a 

bridge  caisson,  evidence  considered,  and  held  sufficient  to  support  the 
verdict  of  the  jury  finding  the  bridge  company  negligent  in  failing  to 
furnish  plaintiff  with  proper  protection  against  such  injuries.     Id, 

20.  Under  the  statute,  the  test  as  to  whether  or  not  the  relation  of  fellow 

servants  exists  between  employes  of  a  railway  corporation,  is  whether 
one  is  intrusted  by  such  corporation  with  authority  of  superintendence, 
control  or  command  of  the  others  or  has  authority  to  direct  the  others 
in  the  performance  of  their  duties.  If  so,  then  the  employe  who  has 
such  authority  is,  by  the  very  terms  of  the  statute,  a  vice-principal  of 
the  corporation  and  not  a  fellow  servant  with  his  coemployes.  Revised 
Statutes,  art.  45C0g.     Missouri,  K,  d  T.  By.  Co,  of  Tex,  v.  Bailey,  295. 

21.  By  the  fellow-servant  statute  of  this  State  the  common  law  ruU;  to  the 

effect  that  the  negligence  of  an  employe  would  not  be  imputed  to  the 
master  unless  such  employe  had  the  power  to  employ  and  discharge, 
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was  abrogated;  and  the  purpose  and  effect  of  th< 
to  the  railroad  corporation  operating  a  line  of  r 
negligence  of  an  employe  upon  whom  it  has  c< 
power  to  influence  the  action  or  volition  of  an 
performance  of  his  duties.    Id. 

22.  The  statute  requires  the  concurrence  of  four  disting 

to  constitute  two  persons  fellow  servants,  namely: 
the  same  grade  of  employment;  (2)  they  mus 
character  of  work  or  service;  (3)  they  must  be  w 
same  time  and  place  and  at  the  same  piece  of  wor 
be  working  to  a  common  purpose;  and  the  requiren 
in  the  same  grade  of  employment  is  wanting 
authority  to  command,  control  or  direct  the  oth( 
his  duties.    Revised  Statutes,  art.  4560h.    Id, 

23.  Where  an  employe  and  his  colaborers  were  operatin 

within  the  yards  of  the  railway  company  to  tra 
from  its  cars,  and,  under  direction  of  the  foren 
attempting  to  fix  a  turntable,  so  that  the  car  c< 
track  to  another,  when  he  was  injured,  he  was  o 
the  meaning  of  the  fellow-servant  statute  (Revisei 
and  engaged  in  work  relating  to  the  company's  bui 

24.  Articles  4560g  and  4560h,  Rev.  Stats.,  are  not  re] 

teenth  Amendment  to  the  Constitution  of  the  Un 
applicable  to  all  persons  of  a  particular  class,  affecl 
of  all  corporations  or  persons  owning  or  opera 
brought  under  their  influence  under  like  circums 
and  are  a  legitimate  exercise  of  the  police  power 

25.  The  defense  of  assumed  risk,  interposed  iman  action 

the  railway  for  injuries  to  the  person  while  o] 
on  the  ground  that  the  injured  employe  knew  of 
which  caused  the  injury,  is  not  available  to  tl 
statute  where  it  is  shown  that  its  superior  en 
was  to  repair,  also  had  knowledge  of  such  defe 
the   accident.     Gen.    Laws    1905,   chapter    163. 

26.  One  having  authority  from  the  master   to  employ 

servants  is,  as  to  them,  a  vice-principal ;  but  one  hi 
to  direct  them  in  their  work  is  such  vice-principa 
direction;  and  as  to  acts  done  merely  in  laborii 
fellow  Servant  for  injury  by  whose  negligence 
under  the  common  law  rule.  Lantry-Sharpe  Con 
627. 

27.  An  instruction  denying  a  servant  the  right  to  recov( 

were  proximately  caused  by  negligence  of  a  fell* 
in  the  absence  of  evidence  tending  to  show  tl 
acting  as  a  vice  principal  also  proximately  con 
injury.  Id. 
.  28.  Evidence  considered  and  held  to  show  no  negligence 
the  injury  on  the  part  of  defendant's  foreman  i 
which  would  render  improper  a  requested  char^ 
from  liability  if  it  was  proximately  caused  by 
servants.     Id, 

29.  Where  the  negligence  of  the  master  concurs  with  the 

servant  in  causing  injury  to  the  servant,  the  i 
Aichinaon  T,  d  S,  F,  Ry,  Co,  v.  Jdilla,  359. 

30.  Where  the  negligence  alleged  and  shown  was  that 

nished  a  defective  appliance,  and  in  the  charge  a] 
facts,  the  jury  were  clearly  instructed  that  the  inj 
recover  unless  he  was  injured  through  the  neg] 
in  furnishing  the  defective  appliance,  an  abstra 
preamble  of  the  charge  that  "when  a  servant  ent< 
a  railway  company  he  hns  a  right  to  rely  upon  tli 
company  will  exercise  ordinary  care  to  furnish  h 
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safe  place  to  work,"  was  not  misleading,  no  such  issue  being  submitted. 
Id. 

31.  Where  the  action  was  against  a  railway  company  for  injuries  inflicted 

upon  the  person  of  an  employe  in  the  territory  of  New  Mexico,  and  the 
court  instructed  the  jury  to  find  for  the  company  if  the  employe  had 
been  guilty  of  contributory  negligence,  the  defendant  could  not  complain 
of  a  failure  to  give  in  charge  the  provision  of  the  Act  of  Congress,  of 
June  11,  1906,  as  to  comparative  negligence.    Id. 

32.  Where  the  court  instructed  the  jury  that  the  injured  servant  could  not 

recover  from  the  railway  company  if  the  injuries  were  caused  by  the  acts 
of  a  fellow  servant,  the  company  could  not  complain  of  a  failure  to 
give  in  charge  the  provisions  of  the  Act  of  June  11,  1906,  which  destroys 
such  defense.    Id, 

Measure  of  Damages. 

Charge  held  erroneous.    See  Damages,  i. 

On  warranty  of  quality.     See  Damages,  9. 

For  conversion  of  mortgaged  property.    See  Damages,  4* 

For  injuries  resulting  in  death,    See  Damages,  5,  6,  7. 

For  injured  animal.    See  Damages,  8. 

For  destruction  of  crops.     See  Damages,  9. 

For  destruction  of  orchard.    See  Damages,  11. 

For  fraud  in  exchange  of  property.    See  False  Representations,  S. 

Kental  Anguish. 

From  failure  to  deliver  message.    See  Telegraph,  S-8. 

Kental  Ciipaclty. 

To  contract  marriage.     See  Husband  and  Wife,  2, 
Action  by  next  friend.    See  Insanity,  1, 
To  make  will.    See  WUls,  3. 

Misconduct  of  Jury. 

1.  A  motion  for  new  trial  based  upon  alleged  misconduct  of  the  jury  in 
arriving  at  their. verdict  by  taking  the  average  of  the  different  amounts 
favored  by  the  different  jurors,  of  which  misconduct  the  only  evidence 
was  an  affidavit  of  a  third  party  that  one  of  the  jurors  told  him  that 
the  verdict  was  so  arrived  at,  was  properly  overruled.  Southern  Pac. 
Co.  V,  Hart,  636. 

Misnomer. 

Of  corporate  name.     See  Evidence,  H. 

Mistake. 

In  stating  amount  of  claim.     See  Amoufit  in  Controversy,  1. 

In  sale  of  property.     See  Contract,  S. 

Taking  under  belief  of  right.     See  Conversion,  1. 

Mortgage. 

Conversion  of  mortgaged  property.     See  Damages,  i. 
Designation  of  homestead.     See  Homestead,  2. 
Action  to  foreclose.     See  Intervention,  1,  S. 
Appointment  of  receiver.     See  Receivers,  S,  -}• 

Motion. 

For  new  trial.    See  Misconduct  of  Jury,  1. 

Court  acting  without.     See  Practice  on  Appeal,  6, 

For  rehearing.     See  Practice  on  Appeal,  18. 

Names. 

Misnomer  of  corporation.     See  Evidence,  4^. 
Ancestors  of  same  name.     See  Identity,  !• 
Business  name.     See  Trade-Mark,  i. 
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1.  Boulden  ia  not  idem  BOnHns  with  Bourland.  McCorm 

2.  Thers  is  no  distinction  in  law  between  the  name  !      i 

Dimciation  being  the  same,  the  spelling  is  immate 

In  loading  animals  on  car.    See  Carriers  of  Oooda, 
Assistance  to  passenger.     See  Carriers  of  Paaaeni,     \ 
Dangerous  steps  for  alighting.     See  Carriers  of  Pi 
Care  due  intosicated  person.     See  Carriers  of  Pasa     • 
Rea  ipsa  loquitur.     See  Carriers  of  Passengers,  6. 
Rules  of  railway  company.     See  Kiidtnce,  65. 

rotected  elevator  shaft.  See  Master  and  Serva 
■(.  See  Master  and  Servant,  3,  1 
Charge  on  weight  of  evidence.  See  Hosier  and  Sen 
Electric  wires.  See  Master  and  Servant,  S. 
Warning  by  employer.  See  Master  and  Servant,  7. 
Diligence  to  discoTer  defect.  See  Master  and  Sert  i 
Duty  of  employer  to  give  warning.  See  Master  and 
Dangerous  macliinery.    See  Master  and  Servant,  S,  ^ 

IS.  19.  S5.  SO. 
By  plaintiff  contributing  to  injury.     See  Instructs    i 

ter  and  Servant,  i.  5.  fi,  7,  8.  11,  12,  IS,  SI;  Prat    . 
Assumed  risk.     See  Instructions  to  Juries,  9;  Mai    : 

6,  IS,  25,  30. 
Use  of   dangerous   explosives.     See   Master  and  Be    ■ 
Independent  contractor.     See   Master  and   Servant, 
Fellow  servants.     See  Master  and  Servant,  20,  21,     '. 

29,  SZ. 
Vice-principal,    See  Master  and  Servant,  20,  US,  27. 
Variance.     See  Pleading,  12. 

Failure  to  submit  issue.     See  Practice  on  Appeal.  1   . 
Killing  livestock.     See  Railways,  7.  8, 

1.  Negligence,  constituting  a  cause  of  action,   is  such    i 

sponsible  person  to  use  that  degree  of  care,  dili  i 
it  was  his  legal  duty  to  use  for  the  protection  o 
injury   as,   in   s,   natural   and   continuous   spquer  i 
damages  to  the  latter.     Pullman  Co,  v.  Cawnesi 

2.  A  general  allegation  of  negligence,  followed  by  spei 

acts  or  omissions,  will,  it  seems,  be  construed  as 
specified  unless  an  intention  not  to  so  limit  it  af 
Conlr.  Co.  P,  McCracken,  627. 
9.  When  the  case  made  by  the  injured  servant  does  no< 
picion  of  negligence,  the  burden  of  proof  upon  the 
negligeace  is  upon  the  master.  Oalveston,  B.  i  B 
352. 
-  4.  A  definition  of  contributory  negligence  in  a  charge 
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a  little  at  a  time,  which  la  the  usual,  customaiy  and  proper  mode, 
which^  produces  no  jolt  or  jar,  and  proof  that  the  engineer  had  not 
complied  with  his  duty,  but  had  seventy  or  eighty  pounds  of  air 
pressure,  and  suddenly  and  violently  threw  that  pressure  on  the  wheels, 
the  court  was  authorized  to  submit  the  issue  of  negligence  on  the  part 
of  the  engineer  in  failing  to  so  handle  or  control  his  engine  as  to  be  able 
to  stop  the  train  and  avoid  a  collision  by  making  a  "service  application 
of  air"  and  service  stop.    Oalveston,    B,  d  8.  A.  Ry.  Co,  v.  Harper,  614. 

7.  Where  the  pleading  and  evidence  showed  that  the  engineer  ran  his  train 

on  the  side  track  at  too  great  a  rate  of  speed  and  did  not  keep  a 
proper  lookout  for  obstructions,  and  that,  not  having  his  train  under 
proper  control,  he  ran  it  so  close  to  a  car  on  the  siding  as  to  render 
necessary  the  application  of  the  emergency  brakes  which  caused  injury 
to  the  plaintiff,  the  court  properly  instructed  that  unless  the  engineer 
had  been  guilty  of  contributory  negligence  as  alleged,  there  could  be 
no  recovery,  and  charges  taking  the  case  from  the  jury  and  instructing 
that  negligence  was  not  inferable  from  the  mere  happening  of  the 
accident,  were  properly  refused.     Id, 

8.  A  railroad  company  may  have  the  abstract  right  to  run  its  trains  over 

a  particular  portion  of  its  track  at  such  speed  as  it  desires,  but  if  it 
runs  faster  than  a  person  of  ordinary  care  and  prudence  would  have 
run  it  under  like  circumstances,  and  personal  injuries,  result  to  its 
employes,  it  will  be  responsible  for  the  damages.  Missouri,  K,  A  T.  Ry, 
Co,  of  Tex.  V,  Lasater,  61. 

9.  If  a  carrier   is  negligent  in   tM'O  particulars   and  neither   act  alone  is 

sufficient  to  cause  an  injury,  but  both,  acting  concurrently,  are  the 
proximate  cause  of  an  injury,  the  carrier  is  liable.    Id, 

10.  In  an  action  for  damages  for  personal  injuries,  pleading  of  plaintiff  con- 

sidered, and  held  to  contain  nothing  which  would  indicate  prima  farie 
that  plaintiff  was  guilty  of  contributory  negligence,  and  hence  it  was 
not  error  for  the  court  to  charge  that  the  burden  was  upon  the  defend- 
ant to  establish  such  defense.    El  Paso  Elec.  Ry,  Co.  v,  Ryan,  85. 

11.  In  an  action  for  damages  for  personal  injuries,  under  an  assignment  of 

error  that  the  charge  of  the  court,  by  placing  the  burden  of  proof  on 
the  defendant  to  establish  its  defense  of  contibutory  negligence,  ex- 
cluded from  the  consideration  of  the  jury  the  evidence  introduced  by 
the  plaintiff,  evidence  introduced  by  the  respective  parties  compared, 
and  held,  because  the  plaintiff's  evidence  contained  nothing  which  the 
defendant  had  not  proved,  the  error,  if  any,  was  harmless.    Id, 

12.  In  an  action  for  damages  for  personal  injuries  received  while  lying  in  an 

unconscious  condition  upon  a  public  crossing  over  a  railroad  trade, 
evidence  considered,  and  held  sufficient  to  support  a  verdict  against 
the  defendant  on  the  ground  that  it  was  negligent  in  not  exercising 
reasonable  care  to  keep  a  lookout  for  persons  in  that  locality.    Id. 

13.  Evidence  considered,  and  held  sufficient  to  authorize  the  presumption  of 

fact  that  the  use  by  the  public  of  a  certain  crossing  over  a  railroad 
track  was  known  to  and  acquiesced  in  by  the  railroad  company.  Id. 

14.  Upon  the  issue  of  contributory  negligence  caused  by  partial  intoxication. 

charge  of  the  court  considered  in  a  suit  for  personal  injuries,  and  held 
to  sufficiently  submit  said  issue.    Id, 

16.  In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
caused  by  backing  its  train  over  plaintiff  in  the  street  of  a  city, 
evideiice  of  negligence  considered,  and  held  sufficient  to  support  a 
verdict  against  the  defendant;  and  the  fact  that  the  negligent  acts 
were  customary  with  defendant wivas  no  defense  in  the  absence  of  proof 
that  plaintiff  knew  of  the  custom.  International  d  G,  N,  R.  Co.  v. 
Morin,  532. 

16.  The  act  of  a  railway  in  leaving  a  caboose  obstructing  the  crossing  of  a 
public  road  and  in  constructing  a  ditch  rendering  it  more  hazardous, 
held  to  support  a  finding  of  negligence  and  of  its  proximate  connection 
with  the  injury  of  one  whose  horse,  taking  alarm  at  the  caboose,  ran  into 
the  ditch,  and  threw  him  out  of  his  vehicle.  Also  held  to  disclose  no 
such  danger  in  the.  act  of  attempting  the  crossing  as  to  necessarily  tax 
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him  with  cantributorj  negligence.  MiMOUri,  K. 
Davia,  548. 
17.  In  A  case  where  plaintiff's  horae,  which  he  waa  i 
near  to  and  parallel  with  the  railway  t«wai 
hundred  yards  distant,  became  alarmed  at  an  a] 
the  same  direction  and  running  away,  wsa  t 
the  crosaing.  it  was  not  error  to  charge  that  1 
ntory  signals  for  the  highway  crossing  waa  D' 
Cent.  R.  Co.  t>.  Born.  35. 

19.  Where  the  onisBion  of  statutory  signals  required  ' 

train  approaching  a  highway  crossing  was  i 
plaintiff's  injuries  (his  horse  becoming  unman 
the  crossing  where  it  was  struck  by  the  trail 
he  would  have  prevented  by  getting  out  and  I 
signals  had  been  given]  it  was  error,  under  the 
and  held  to  raise  such  issue,  to  refuse  an  instrui 
from  recovery  unless  he  would  have  had  time 
horse  had  the  nignals  been  given  at  tlie  proper  i 
IB.  The  proprietor  of  a  wagon  was   liable  for  the  ii' 

driving  it  in  running  against  and  injuriug  a  t  i 
at  large  in  a  city,  though  tlie  animal  was  nerr  I 
so  at  large  in  violation  of  the  ordinances  of  ttie  c    ; 

20.  A  railway  company  may  b«  held  liable  for  neglige    ' 

proper  outlook  and  discover  tlie  presence  of  on 
on  their  track,  though  the  injured  person  was 
a  crossing  or  frequented  place,  where  he  was  no 
negligence,  being  too  young  to  be  charged  then 
trespassing.    Ft.  Worth  &  D.  C.  Fy.  Co.  f.  Pote 

21.  Failure  to  give   the  signals  required  by  statute  i   i 

way  crossing  is  not  negligence  in  law  as  to  a  | 
track  at  another  point;  but  may,  as  to  such  per* 
in   fact.      See    charge   held   to    properly   submit 
question  of  fact  and  to  be  justified  by  ttie  evii   ' 

22.  A   requested   instruction   holding  a  child   seven  yi 

trespassing  on  a  railway,  to  hare  been  guilty 
genee  if  of  "sufficient  mental  capacity  to  real! 
on  the  track,"  held  properly  refused,  in  view  of 
pleading,  the  other  instructions  given,  and  tl 
the  issue.    Id. 

23.  Where  it  was  the  duty  of  a  brakeman  to  get  oi 

certain  time  and  place  and  this  was  known  to 
ductor  in  charge  of  the  train,  it  was  their  duty 
speed  which  would  enable  such  brakeman  to  | 
safety:   and  what  that  rate  of  sneed  was.  and 
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to  the  petition  on  the  ground  of  failure  to  allege  tlie  rate  of  speed  to 
which  tne  train  should  have  been  reduced,  or  what  waa  usual  or  custom- 
ary under  the  circumstances.    Id, 

26.  In  an  action  against  a  railroad  company  for  damages  for  personal  injuries 

alleged  to  have  been  caused  by  a  defective  construction  or  maintenance 
of  a  switch,  charge  upon  the  issue  of  negligence  considered,  and  held 
not  to  subject  to  the  objection  that  it  was  contradictory  and  mislead- 
ing.    Southern  Pac,  Co,  v.  Hart,  536. 

27.  A  refusal  by  the  trial  court  to  give  a  special  charge  which  did  not  contain 

anything  not  embraced  in  the  main  charge  except  a  declaration  of  the 
rule  that  negligence  is  not  to  be  inferred  from  the  mere  happening  of 
the  event,  is  not  reversible  error.    Id, 

28.  While  it  is  the  duty  of  employees  of  a  railway  company  in  operating  a 

train  to  keep  a  lookout  for  the  safety  of  persons  upon  or  approaching 
a  street  or  other  public  crossing,  and  a  failure  of  duty  in  this  regard 
whereby  an  injury  occurs  would  be  actionable  negligence,  in  an  action 
for  personal  injuries  to  an  infant  by  the  backing  of  a  passenger  train 
while  at  a  station,  evidence  considered,  and  held  insufficient  to  show 
any  duty  resting  upon  the  railroad  employees  to  discover  the  dangerous 
position  of  the  child  before  it  was  injured,  and  hence  a  charge  sub- 
mitting to  the  jury  as  an  issue  of  negligence  the  failure  of  the  em- 
ployees to  discover  it,  was  reversible  error.  Texas  d  N,  O,  R,  Co.  v. 
Brouilcite,  33. 

29.  To  justify  a  recovery  against  a  railroad  company  for  personal  injuries 

the  facts  must  show  the  existence  of  a  duty  upon  the  part  of  the 
railroad  company  to  the  person  injured ;  if  no  such  duty  is  shown,  there 
can  be  no  negligence,  and  b^ng  no  negligence,  there  can  be  no  liability. 
Id, 

30.  A  petition  for  recovery  for  personal  injuries  to  a  minor  four  and  one- 

half  years  ola,  whose  foot  was  caught  in  a  seed  conveyor  in  the  seed 
room  of  defendant,  a  cotton  oil  manufacturer,  alleged  negligence  in^hat 
the  machinery  was   dangerous   and   attractive   to   children,   and   that 

Elaintiff  was  invited  on  the  premises,  and  due  care  was  not  used  for 
er  protection  by  defendant's  servants  while  there,  the  specific  facts 
shown  being,  that  plaintiff's  father  was  foreman  in  charge  of  the  seed 
room;  that  slie  was  brought  there  by  her  mother  who  brought  the 
father  his  dinner;  and  both  parents  neglected  to  look  after  and  keep  her 
out  of  danger.  Held  (1)  that  the  fact  that  the  foreman  owed  also  a 
parental  duty  to  plaintiff  did  not  relieve  defendant  from  liability  for 
nis  neglect  of  a  similar  duty  owing  in  the  capacity  of  defendant's 
servant;  (2)  that  it  could  not  be  assumed  by  defendant's  agents  that 
the  child  was  being  looked  after  by  the  mother,  in  the  face  of  an 
allegation  that  the  foreman,  the  father,  knew  that  the  mother  had 
abandoned  its  care  and  become  otherwise  engaged;  (3)  that  the  plain- 
tiff was  too  young  to  be  charged  with  her  personal  negligence;  (4) 
that  the  negligence  of  the  parent  could  not  be  imputed  to  the  child 
in  an  action  by  the  latter;  (5)  that  the  neglect  of  the  parents  as  snch 
could  not  be  held  the  sole  proximate  cause  of  the  injur>%  the  father's 
default  being  at  the  same  time  in  a  duty  owed  by  the  defendant,  and 
an  omission  of  duty  by  defendant  being  actionable  though  the  negligence 
of  others  (of  the  parents  in  their  parental  relation)  concurred  with  it 
in  proximately  causing  the  injury;  (6)  that  a  demurrer  to  the  petition 
was  improperly  sustained.    Poteet  v.  Blossom  Oil  d  C,  Co,,  187. 

31.  In  a  suit  against  a  railway  company  for  damages  by  Are  set  out  by  its 

engine,  proof  by  the  plaintiff  that  the  injury  complained  of  was  caused 
from  fire  set  oiit  by  sparks  from  the  engine  while  being  operated  upon 
the  road,  constitutes  a  prima  facie  case,  and  if  not  rebutted,  entitles  the 
plaintiff  to  recover;  and  the  court  may  so  instruct  the  jury.  St. 
Louis  8.  W.  Ry.  Co.  v.  Eccles  d  Co.,  125. 

32.  Every  person  has  the  right  to  kindle  fire  on  his  own  land  for  any  lawful 

purpose  and  if  he  uses  reasonable  care  to  prevent  its  spreading  and 
doing  injury  to  the  property  of  others,  no  just  cause  of  complaint  can 
arise  in  case  of  injury;  but,  though  the  time  may  be  suitable  and  the 
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manoer  prudent,  if  he  is  gnilty  of  oegligence  in 
and  it  spreads  and  injures  the  property  of  an( 
such   negligence,   be   is   liable  in   damagM   for   1 

applied  in  a,  suit  for  the  value  of  grass  and  ti 
which  spread  from  the  prenii<ie8  of  another.     f/> 

33.  tn  a  suit  for  the  value  of  grass  and   timber  deati 

catcd  from  the  premises  of  another,  the  burdei 
plaintiff  to  show  negligence  on  the  part  of  t 
kindling  tlie  fire.  The  rule  is  otherwise  in  cas 
from  locomotives.     Id. 

34.  Evidence  considered,  and  held  to  warrant  a  verdit 

a  suit  for  damages  to  plaintiif's  grass  and  timb 
and  which  spread  from  defeadant'S"  premises.     J 

35.  A  charge  can  not  be  held  erroneous  because  it  fails 

curnng  negligence  as  used  therein,  in  the  abee 
special   charge  supplying  the   omission.     Id. 

36.  A  cnarge  that  the   defendant  would   be   liable   if 

negligence  "in  omitting  to  do  an;  acts  or  thing* 
to  have  caused  the  injurj,"  read  in  oonnectii 
part  of  tlLc  same  section  which  confined  the  "a 
condition  of  the  defective  uppliance,  was  not  mi 

37.  A  party  will  be  held  liable  for  negli^Knce  which 

of  en  injury  no  matter  how  many  other  causes  m 
the  primal  cause.    Atchiion,  T.  i  S.  F.  Ry.  Co.  c 

38.  The  proximate  cause  is  not  always  the  one  nearee 

original  negligence  is  the  direct  and  culpable  cau 
not  relieve  the  original  wrongdoer  from  liabil 
events  and  agencies  may  have  concurred  with  th 
bringing  about  the  injury.    Id. 

39.  Where  a  fireman  went  under  a  standing  engine  in 

gineer  and  was  injured  by  the  automatic  moving 
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AHidavit  in  support  of.    See  Jfiseonduct  of  Jury,  1. 

1.  Motion  for  new  trial  upon  the  ground  of  newly  d 

sidered,   and    held    insuflicient   because   the    new 

was  merely  cumulative,   and   for  the  want  of  ( 

the  same.     Keck  v.  Woodieard,  268, 


Notice — Continued, 

2.  The  doctrine  which  charges  all  parties  to  a  judicial  proceeding  with  notice 
of  the  orders  and  judgments  rendered  therein,  is  distinct  from  the 
doctrine  of  lis  pendens.    Id, 

Naliance. 

Interference  with  Use  of  street.    See  Water  Courses,  1. 

Officers. 

Arrest  without  warrant.    See  Arrest,  1,  2,  S. 
Tax  collector.    See  Fees  of  Office,  1,  2,  5. 
Official  capacity.    See  Record  of  Title,  1. 

Opinion. 

As  to  cause  of  ill  health.    See  Evidence,  19, 

As  to  reasonableness  of  time.     See  Evidence,  29* 

As  to  cause  of  derailment.    See  Evidence,  S6, 

As  to  effect  of  injury.     See  Evidence,  57,  Ji2. 

As  to  public  distur'bance.     See  Evidence,  38, 

Conclusion  of  witness.     See  Evidence,  S9. 

Qualification  of  expert.     See  Evidence,  i8. 

Of  nonexpert.     See  Evidence,  ^3. 

As  to  location  of  track.     See  Evidence,  i8. 

Hypothetical  question.    See  Evidence,  75. 

As  to  drunkenness.     See  Insurance,  Life,  3, 

Option. 

Contract  of  sale.     See  Specifio  Performance,  2. 

Sale  with  forfeiture  clause.    See  Vendor  and  Purchaser,  8, 

Outstanding  Title. 

Defendant's  claim  under.     See  Trespass  to  Try  Title,  i. 

Overflow. 

Injury  to  crop.     See  Damages,  9, 

Releasing  damages  for.     See  Railways,  5,  6. 

Diversion  of  surface  water.     See  Water  Course,  i-7. 

Parent  and  Child. 

Recovery  for  death  of  parent.    See  Death,  2, 
Parent  as  defendant's  servant.     See  Negligence,  30, 

Parties. 

State  and  county.     See  County  Attorney,  i. 

Security  for  costs.     See  Elections,  11. 

Right  to  contest  election.     See  Elections,  21, 

To  foreclosure  of  mortgage.     See  Intervention,  1,  2,  S, 

Suit  by  wife  alone.     See  Married  Woman,  2. 

Showing  relationship.    See  Pleading,  13. 

Attachment  as  witness.     See  Witness,  1. 

1.  If  one  who  is  a  proper  or  necessary  party  defendant  resides  in  tlip  county 

in  which  the  action  is  brought,  then  other  interested  parties  who 
reside  in  other  counties  may  be  joined  with  him  as  defendants.  An 
acceptor  of  a  bill  of  exchange  is  at  least  a  proper  party  to  a  suit 
upon  the  same  against  the  drawer.     Milmo  Nat*l  Bank  v.  Cohhs,  1. 

2.  In  suits  by  or  against  a  trustee  for  the  recovery  of  trust  property,  the 

beneficiary  is  a  necessary  party.     Id, 

Partition. 

Of  homestead.    See  Homestead,  5. 

Partnership. 

Pleading  in  another  suit.     See  Evidence,  59, 
Contract  of  sale  by.     See  Vendor  and  Purchaser,  10. 
1.  A  contract  in  the  name  of  a  partnership  and  binding  them  to  convey  land 
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vat  ineffective  as  to  partners  not  aigning  it,  whi 
arm  was  discouDting  connnercisl  paper  and  1o 
the  buying  or  selling  of  land.     Stamen  <£  Co.  v.  i 

2,  A  contract  by  one  partner  in  the  name  ot  tlie  flrr 

leased  from  no  existing  obligation,  but  aasum 
involved  the  purchase  of  land  and  conveyance  of 
not  binding  upon  partners  not  signing  or  peraoi 

3.  E.  waa  president  of  a  bank  at  VV.  and  a  partner 

president  of  the  bank  at  W.  be  was  served  w 
a  certain  draft  drawn  on  that  bank.  The  dra 
by  the  drawee  to  the  bank  at  M.  for  a  vslut 
liad  nothing  to  do  with  the  management  ot  tl 
that  notice  to  E.  of  the  countermand  of  the  di 
' '      bis  partnership  bank  at  M.    t'lgnn  v.  Bank  of  i 

FaiHiigen. 

Assistance  in   alighting.     See  Carrier  of  Pagsenger, 
Defective  steps.     See  CarHera  of  I'atsengert,  2. 
Care  due  intoxicated  person.     See  Carriers  of  Pattf. 
Refusal  to  receive.     See  Corners  of  Passengers,  5. 
Bes  ipsa  loquitur.     See  Carriers  of  Patiengera,  6. 

ISTBtent. 

Of  poll  tax.     See  Electiom,  1-k- 

Of  taxes.     See  Limitation,  IS,  H,  15,  16. 

In  merchandise.     See  Pleading,  10. 

Of  purchase  money.     See  Vendor  and  PurohMer,  1 

1.  A  bond  to  make  title  on  pnyment  of  the  conaiderat 

sible  as  evidence  of  title,  though  payment  waa 
was  followed  by  possession  and  claim  of  title  bj 
than  thirty  years;  payment  in  such  case  will  be 
Phelps,  106. 

2.  Evidence  of   long  possession   and  use  of  land   by   t 

for  title,  and  absence  of  adverse  claim  or  at 
notes  for  purchase  money,  considered  and  held  \ 
tion  of  their  payment.     Id, 

PedlsTce. 

Family  history.     See  Evidence,  IS,  16. 
Penalties. 

For  delay  in  transportation.     See  Carriers  of  Good 
PeTfarmanoe. 

Action  to  enforce.     See  Specific  Performance,  IS. 

Offer  to  perform.     See  Vendor  and  Purchaser,  1,  i 

Pkottwrnpli. 

Ab  evidence  of  physical  condition.     See  Evidence,  6i 
Correctness  of.    See  Evidence,  6^. 

Pleading. 

Bale  effected  by  agent.     See  Agency,  10. 
Purchase  in  good  faith.     See  Bills  and  Notes,  5. 
General  demurrer.     See  Carrier*  of  Goods,  5. 
Notice  of  special  damages.     See  Carriers  of  Goods 
For  recovery  of  penalties.     See  Carriers  of  Ooods, 
Multifariousness.     See  Carriers  of  Goods,  9. 
General   averment  sullicient.     See  Certiorari,  6. 
Amendment.     See  Conti 
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In  another  suit.    See  Evidence^  59. 

Rules  of  railways.     See  Evidence^  65. 

Description  of  house.    See  Injunction,  i. 

Negativing  exception.    See  Injuncti^,  2, 

Showing  building  to  be  fixture.    See  Insurance,  Fire,  1, 

Interest  in  subject  matter.    See  Intervention,  2. 

Exception  to  jurisdiction.     See  Jurisdiction,  1, 

Capacity  to  sue.    See  Married  Woman,  3. 

Allegations  of  negligence.     See  Master  and  Servant,  18. 

General  allegation  limited  by  special.    See  Negligence,  2. 

!Prima  facie  contributory  negligence.     See   Negligence,  10. 

Injury  to  child  in  oil  mill.     See  Negligence^  SO. 

Consolidation  of  suits.     See  Practice  in  Trial  Court,  2. 

Statutory  obligation.     See  Railvoays,  5. 

Insufficient  headlight.     See  Railtoays,  7. 

False  representations.     See  Sale,  1. 

Time  as  essence  of  contract.     See  Specific  Performance,  1. 

Action  to  recover  land.     See  Trespass  to  Try  Title,  1,  8,  9. 

1.  The  form  in  which  a  party  to  a  suit  in  the  Justice  Court  may  state  his 

cause  of  action,  is  of  no  importance.  If  from  all  that  is  stated,  written 
or  oral,  the  court  can  ascertain  what  right  the  plaintiff  asserts,  the 
pleading  will  be  held  sufficient.     Batla  v.  Coodell,   178. 

2.  In  passing  upon  a  general  demurrer  every  reasonable  intendment  arising 

upon  the  pleading  excepted  to  should  be  indulged  in  favor  of  its 
sufficiency.    Robinson  v.  Collier,  285. 

3.  A  petition  is  not  subject  to  demurrer  for  omitting  to  state  facts  which 

are  supplied  by  the  allegations  of  defendant's  answer.    Zan  t>.  Clark,  525. 

4.  It  is  within  the  sound  discretion  of  the  trial  court  to  decline  to  permit 

amendments  to  the  pleadings  after  an  announcement  of  ready  for  trial 
and  during  its  progress,  and  unless  an  abuse  of  such  discretion  is 
shown  his  ruling  will  not  be  revised.  McCormick  t?.  Jester,  309. 
6.  The  filing  of  an  amended  petition  does  not  supersede  and  render  irrele- 
vant a  supplemental  petition  theretofore  fil^  in  reply  to  defendant's 
answer.     Hicks  v.  Stewart  d  Templeton,  401. 

6.  Plaintiff  sued  by  next  friend  to  cancel  a  deed  alleged  to  have  been  ob- 

tained by  fraud  and  undue  influence  on  one  mentally  incompetent; 
defendant,  having  thereafter  gone  through  a  marriage  ceremony  with 
plaintiff,  moved  to  dismiss  the  suit  by  ner  authority  and  his  own  as 
nusband;  the  next  friend,  on  behalf  of  plaintiff,  by  supplemental  peti- 
tion, alleged  that  the  marriage  was  null  by  reason  of  plaintiff's  dis- 
ability and  asked  that  it  be  so  adjudged.  Held,  that  the  supplemental 
petition  could  not  be  made  the  basis  of  a  judgment  declaring  the 
marriage  null;  only  such  relief  could  be  had  as  was  claimed  by  or- 
iginal or  amended  original  petition ;  the  supplemental  petition  was  avail- 
able only  to  defeat  the  motion  to  dismiss ;  but  that  so  much  of  the  decree 
as  canceled  the  conveyance  for  fraud  should  be  permitted  to  stand. 
Holland  v.  Riggs,  368. 

7.  Where  the  petition  showed  a  -sale  of  a  stock  of  merchandise  in  bulk,  at 

a  lump  sum,  upon  an  inventory  made  out  and  agreed  to  by  the  par- 
ties, it  was  not  necessary  to  set  out  an  itemi^  statement  of  the 
goods,  as  in  a  sale  upon  open  account.    Hamilton  v,  Dismukes,  129. 

8.  Under   a  general   denial,   by   supplemental   petition,   of   allegations   in    a 

plea  charging  plaintiff  with  conversion  of  certain  abstracts  of  title 
belonging  to  defendant  the  plaintiff  could  prove  any  facts  showing  that 
he  was  lawfully  in  possession  of  them.  It  was  not  necessary  to  spe- 
cially plead  such  facts,  and  they  stood  as  generally  denied  by  statute 
(Rev.  Stats.,  art.  1193).-    Id, 

9.  In  an  action  for  a  share  of  profits  derived  from  a  sale  of  land  wherein 

plaintiffs  alleged  an  express  contract  with  defendants  to  share  the 
profits  but  also  set  out  all  of  the  facts  attending  the  transaction,  and 
prayed  in  the  alternative  for  the  value  of  their  services  rendered  in 
effecting  a  sale,  pleading  and  evidence  considered,  and  held  that  plain- 
tiffs  were   entitled   to    recover   on   their   alternative   prayer   although 
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the  jury  found  that  en  express  contract  to  ah 
between  the  parties.     Haht  i  Co.  v.  Southland  1 

10.  Plaintiff,  retiring  from  a  mercantile  company,  le 

one  year  his  half  interest  in  the  premiseB  oc 
and  also  the  use  of  hia  intscest  of  ^00  in  tt 
recover  the  amount  so  loaned  a  demurrer  waa  ii 
pleas  representing  the  defenses  following;  (1) 
in  that  plaintilT  had  no  interest  in  the  firm 
fendant  was  induced  hastily  to  sign  the  contra 
that  it  was  merely  a  lease  of  the  premises. 
cbandise  accepted  by  plaintiff  in  satisfaction  for 
some  items  bore  date  prior  to  the  written  lease  I 
of  the  exception)  this  did  not  subject  the  p' 
whole;  and  in  the  absence  of  special  exception  1 
strued  as  showing  an  agreement  to  offset  a  fo 
against   the  claim   sued  on.     Schroeler   v.   Boat 

11.  Under  a  plea  of  contract  for  sale  of  the  entire  s( 

tional  bank,  a  writing  which  recited  that  th 
controlling  within  fifteen  shares  of  all  the  stock, 
and  that  the  purchaser  agreed  "to  buy  said  4 
or  so  much  thereof  as  B.  feels  obligated  to  i 
his  own  stock,"  presented  no  material  variance.    J 

12.  In  an  action  for  personal  injuries  received  while  s 

car,  the  plaintiff  alleged,  in  substance,  that  al 
stopped  to  let  her  off  but  before  she  had  time 
started  suddenly  end  without  warning,  where 
thrown  therefrom  and  injured;  the  defendant  t 
tiff  was  guilty  of  contributory  negligence  in 
from  tlie  car  while  the  same  was  in  motion;  tl 
jury  to  find  for  defendant  if  they  believed  fron 
the  time  plaintiff  attempted  to  alight  from  the 
motion.  Held,  the  charge  was  correct.  Pfaint 
upon  proving  substantially  the  facts  alleged  e> 
EaraUon  v.  San  Antonio  Trac.  Co.,  253. 

13.  Where  the  original  petition  in  en   action  for  injui 

named  W.  J.  Sizemore  as  plaintiff,  who  sued 
ing  husband  of  deceased  and  for  the  benefit  of  c 
to  be  their  chilaren,  an  amended  original  petiti 
of  U'.  J.  Sizemore  appeared  only  in  the  style,  s' 
tiff  in  the  above  entitled  cause  by  leave  of  tl 
amended  original  petition,"  and  alleging  the  ret 
who  brings  the  suit  and  that  of  the  others  foi 
brought,  naming  them,  and  that  "plaintiff  showi 
wes   Ella   Sizemore:    that  they   were   duly   man 
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By  use  of  road.     See  Limitation^  6. 

Under  belief  that  land  was  public  domain.     See  Limitation^  6. 

Uncertainty  as  to  boundary.     See  Limitation,  7. 

Enclosure  without  use.     See  Limitatton,  ,8,  9. 

Declarations  of  grantor.     See  Limitaiion,  12, 

Under  recorded  deed.     See  Limitation^  11, 

Title  acquired  by.     See  Limitation,  18, 

By  tenant.     See  Limitation,  19, 

Declarations  as  to  boundaries.     See  Limitation,  BO. 

Designation  of  boundary.     See  Limitation,  21. 

Instructions  upon.     See  Limitation,  2$, 

Effect  of  judgments.    See  Tax  Hale,  5. 

Judgment  for  delivery  of.     See  Vendor  and  Purchaser,  2,  6. 

Powen. 

Used  as  conveyances.     See  Deed,  j. 

Praotloe. 

Rulings  on  this  subject  are  arranged  under  more  specific  heads.  See  Ad- 
ministration, l-Ji;  Administrator's  Hale,  1,  2;  Amount  in  Controversy, 
1,  2;  Appeal  from  Justice  Court,  1,  2;  Appeal  Bond,  1,  2;  Argument 
of  Counsel,  i-^;  Assignment  of  Error,  1-4  i  Bills  of  Exception,  i,  2; 
Briefs,  l-S;  Certiorari,  l-€;  Costs,  1,  2;  Damages,  2;  Elections, 
16-22;  Harmless  Error,  1-6;  Injunction,  IS;  Instructions  to  Juries, 
1-lS;  Intervention,  1-S;  Judgment,  1,  2;  Judicial  Knowledge,  1; 
Judicial  Hale,  1 ;  Jurisdiction,  1-5;  Jury,  1-^ ;  Married  Woman,  2,  S; 
Misconduct  of  Jury,  1 ;  Names,  1,  2;  New  Trial  1 ;  Notice,  1;  Parties, 
1,  2;  Practice  in  Trial  Court,  1-6;  Practice  on  Appeal,  1-18;  Receivers, 
1-4;  Res  Ad  judicata,  1;  Sequestration,  1-4;  Special  Issues,  1;  State- 
ment of  Facts,  1-10;  Venue,  1;  Witness,  I, 

Praotloe  In  Trial  Court. 

Conduct  of  argument.     See  Argument  of  Counsel,  1-4. 

Insufficient  verdict.     See  Damages,  2, 

Procedure  in  contested  elections.    See  Elections,  16-21, 

Attorney's  fees  and  expenses.     See  Injunction,  5, 

Sureties  on  injunction  oond.     See  Injunction,  6. 

Statutory  damages  on  dissolution.    See  Injunction,  7. 

Amendment  of  judgment.     See  Injunction,  8, 

Errors  in  charge.     See  Instructions  to  Juries,  1-lS. 

Action  for  conversion.     See  Intervention,  1, 

Interest  in  litigation.     See  Intervention,  2,  S, 

Jurisdiction  exhausted.     See  Judicial  Sale,  1, 

Exceptions  to  jurisdiction.     See  Jurisdiction,  1. 

Suit  against  foreign  corporation.     See  Jurisdiction,  2,  S. 

Service  "on  agent.     See  Jurisdiction,  S,  4' 

Action  arising  under  foreign  law.     See  Jurisdiction^  6. 

Challenge  to  array.     See  Jury,  1,  2,  S, 

Talesmen.     See  Jury,  4- 

Appointment  of  receiver.     See  Receivers,  1-4. 

Record  on  appeal.     See  Statement  of  Facts,  1-10, 

Plea  of  privilege.     See  Venue,  1, 

1.  Where  appellants  were  afforded  an  opportunity  to  present  their  demurrers 

and  have  the  same  acted  upon  but  failed  to  do  so  until  the  parties 
had  announced  ready  for  trial  and  had  begun  testing  the  jurors  as 
to  their  qualifications,  the  refusal  of  the  trial  court  to  suspend  the 
proceedings  and  hear  the  demurrers  was  not  an  abuse  of  its  discretion. 
Missouri  V.  B.  d  I.  Co.  v.  Ballard,  110. 

2.  It  is  within  the  discretion  of  the  trial  judge  whether  suits  shall  be  con- 

solidated when  they  are  between  the  same  parties  and  involve  the 
same  subject  matter;  and  a  party  will  not  be  heard  to  complain  of 
a  consolidation  of  such  cases  when  no  injury  appears.  McCormick 
V,  Jester,  309, 
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3.  When  a  bill  of  exception  to  the  admission  of  evic 

cidentally  of  a  remark  of  the  judge  concemin 
is  not  a  suUicient  basis  for  an  assignment  of 
of  the  judge.     Tacaa  d  X.  O,  Hy,  Co.  v.  Broom 

4.  When  the   plaintifif  fails  to   appear  and   prosecul 

term  after  the  same  was  filed,  the  proper  pr 
miss  the  suit  for  want  of  prosecution,  rather  1 
tain  a  demurrer  filed  by  the  defendant  to  tlu 
Collier,  286. 
6.  It  was  error  for  the  court  to  consider  and  '•e 
cross-action  filed  by  defendant  on  appearance 
court  to  which  the  case  was  returnable,  wh( 
nor  his  counsel  were  present  and  they  had  nc 
such  cross-action.     Id. 

0.  During   the   argument  of   a   case   counsel   for   a] 

certain  testimony  upon  which  counsel  for  ap 
had  been  excluded  on  objection;  counsel  for  aj 
not;  the  court  being  in  doubt  directed  the  ar^ 
ing  that  he  would  have  the .  stenographer  loc 
the  court  forgot  to  do,  and  the  matter  was  ; 
attention  of  the  court  until  the  motion  for  nev 
It  was  the  duty  of  appellant's  counsel  to  remii 
a  ruling  before  the  trial  closed,  and,  failing 
not  afterwards  complain.     Southern  Pac.  Co, 

Praotloe  on  AppeaL 

From  Justice  Court.     See  Appeal  from  Justice  C 
Bond  an  appeal.    See  Appeal  Bond,  1,  2, 
Kxceptions  to  rulings.     ISee  Bill  of  Exceptions,  1, 
Presenting  case  on  appeal.     See  Briefs^   1-6. 
Costs  on  appeal.     See  Coats,  1,  2. 
Power  to  render  judgment.     See  Elections,  22. 
Harmless  error.     See  Evidence,  56. 
Exclusion  of  evidence.     See  Evidence,  66. 
Absence  of  statement  of  fact.     See  False  Imprison 
Errors  not  ground  for  reversal.    See  Harmless  En 
Errors  in  charge  of  court.     See  Instructions  to 
Final  judgment.    See  Judgment,  1,  2. 
Terms  of  County  Court.     See  Judicial  Knowledge 
Right  of  appeal.     See  Receivers,  1. 
Presumption  as  to  findings  on  trial.     See  Special 
Errors  not  considered.     See  Statement  of  Facts,  I 
Certiorari  to  clerk.     See  Statement  of  Facts,  6. 
Misapprehension  of  counsel.     See  Statement  of  Fa 
Authentication  of  record.    See  Statement  of  Facts 

1.  In  writ  of  error  proceedings  the  Appellate  Couri 

the  case  until  service  of  citation  upon  the  def 
a  motion  to  affirm  on  certificate  will  be  disi 
jurisdiction  when  it  does  not  affirmatively  ap| 
or  transcript  that  the  defendant  had  been  di 
before  tlie  filing  of  the  transcript  in  the  App< 
Menefee,  490. 

2.  Where,  on  motion  to  affirm  on  certificate,  it  is  not 

tively  that  the  appeal  bond  was  filed  within 
statute,   the   Appellate    Court   will    dismiss    tl 
jurisdiction.     Id. 

3.  The  Appellate  Court  >vill  not  undertake  to  sett 

fact  as  to  waiver  by  counsel  of  irregularities  ii 
in  the  absence  of  a  written  agreement  or  waiver. 
d    O.    Ry.   Co.,    154. 

4.  Mere  failure  by  appellee's  counsel  to  object  to  i\ 
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cause  a  copy  is  sent  up  with  the  record,  and  not  the  original,  will  not 
be  lield  a  waiver  by  them  of  the  irregularity.     Id. 

5.  Alleged  errors  in  the  charge  of  the  court  can  not  be  considered  in  the 

absence  of  a  statement  of  facts.  Hall  d  Tyson  v.  First  Nat'l  Bk.  of 
Covington,  Ky,,  101. 

6.  A  Court  of  Civil  Appeals  will  on  its  own  motion  strike  out  a  statement 

of  facts  which  dges  not  appear  to  have  been  filed  in  the  trial  court. 
Belt  V.  Cetti,  102. 

7.  In  the  absence  of  a  statement  of  facts  the  Appellate  Courts  will  not  pass 

upon  the  correctness  of  charges  given  or  refused.  An  exception  to 
the  rule  is  where  the  charge  given,  taken  in  connection  with  the 
pleading  and  verdict,  is  so  apparently  erroneous  as  to  leave  no  doubt 
but  that  the  finding  of  the  jury  must  have  been  controlled  by  the 
improper  instruction.     Petty  v.  Morgan,  684. 

8.  Failure  to  file  copy  of  the  appellant's  brief  in  the  trial  court  five  daya 

before  the  filing  of  the  transcript  in  the  Court  of  Civil  Appeals,  as 
required  by  article  1417  of  the  Revised  Statutes,  will  not  be  ground 
for  dismissing  the  appeal  when  a  good  and  satisfactory  excuse  for  such 
failure  is  shown.  Missouri  K.  d  T.  Ry.  Co,  of  Tex,  v,  Milliron,  325. 
0.  An  assignment  of  error  complaining  of  the  overruling  of  special  excep- 
tions to  pleadings  will  not  be  considered  when  it  does  not  appear 
from  the  record  that  the  exceptions  were  called  to  the  attention  of  the 
court  and  ruled  upon.  Chicago,  R,  I,  d  P,  Ry,  Co,  v.  Clements  d  Carroll, 
143. 

10.  A  party  can  not  complain  of  the  reiteration  or  elaboration  of  testimony 

on  cross-examination  or  redirect  examination  of  a  witness  when  said 
testimony  was  first  brought  out  by  the  complaining  party.  Pardue  v, 
Whitfield,  63. 

11.  When  a  case  is  tried  before  the  judge  without  a  jury  and  the  judge  does 

not  file  his  conclusions  of  fact,  the  Appellate  Court  will  adopt  and 
take  as  true  any  theory  or  state  of  facts  which  finds  support  in  the 
evidence  favorable  to  the  judgment.     Appel  v,  Childress,  627. 

12.  A  trial  judge  sitting  without  a  jury  must  pass  upon  the  credibility  of  the 

witness,  and,  when  the  evidence  is  cpnflicting,  his  findings  of  fact 
although  contrary  to  the  positive  testimony  of  one  or  more  witnesses 
will  not  be  disturbed  by  the  Appellate  Court,  especially  when  said 
testimony  relates  to  a  conversation  which  took  place  many  years  before, 
and  the  other  party  to  the  conversation  is  dead.    Id. 

13.  An  Appellate  Court  will  not  revise  the  findings  of  the  trial  court  where 

the  findings  are  supported  by  evidence,  yet  if  such  findings  are  manifestly 
against  the  great  weight  and  preponderance  of  the  evidence,  this  *rule 
will  not  prevail.    McCormick  v.  Jester,  307. 

14.  Error  can  not  be  assigned  on  findings  of  fact  by  the  trial  court  which  are 

merely  evidential  of  the  facts  in  issue  and  determined  by  him,  and 
which  do  not  necessarily  affect  such  determination.  Milwee  v,  Phelps, 
196. 

15.  In  an  action  for  personal  injuries,  the  defendant  alone  can  complain  of  the 

failure  of  the  court  to  submit  its  defense  of  contributory  negligence. 
Haralson  v.  San  Antonio  Trac.  Co,,  253. 

16.  Error  in  receiving  an  account  of  sales  of  livestock  in  proof  of  the  price 

brought  by  them  was  not  rendered  harmless  by  the  fact  that  plaintiff  had 
testified  to  the  same  price  as  being  their  market  value  in  the  condition 
in  which  they  arrived.  Being  interested,  his  testimony  could  not  be 
taken  as  conclusive.    Oulf,  C.  d  8,  F,  Ry,  Co.  v.  Lampkin,  624. 

17.  A  recovery  by  plaintiff  having  been  reversed  and  judgment  rendered  for 

defendant  because  of  the  insuflTiciency  of  the  evidence  to  support  the 
verdict,  the  Appellate  Court,  on  showing  made  by  afiidavits  in  support 
of  a  motion  for  rehearing  that  other  evidence  to  sustain  a  recovery, 
is  obtainable,  will  reverse  and  remand  instead  of  rendering  judgment. 
Paris  V.  G.  N.  Ry.  Co,  v.  Rohinsoriy  12. 

18.  Objections  urged  to  the  charge  which  do  not  raise  questions  going  to  the 

foundation  of  the  action,  will  not  be  reconsidered  on  a  second  motion 
for  rehearing.    Galveston,  H,  d  8,  A,  Ry,  Co,  v.  Harper,  615. 


Implied  authority.    See  Agency,  8. 

Of  legality  of  vote.     See  Eleetiont,  2. 

Ihat  court's  inatructiong  were  obeyed.     See  Evid»i 

Of  payment.     See   Paymfttt,  1,  2. 

Of  nndings  by  trial  court.     See  Practice  on  Appea 

IreHrlptlon. 

Right  of  way  by.    See  Eatement,  S-l. 
Principal  and  i^ent. 

Authority  to  ratify  act.    See  Agency,  S. 
Implied  authority.     See  Agency,  6. 
Compensation.     See  Ageney,  8-11. 

PriTlleged  CommDuication. 

Seeking  retraction  of  slander.     See  Blander,  1, 
I  ,  PoU  tax. 

[  Payment  of.     See  Elcctiont,  1. 

Exemption  from.     See  Elections,  +-7. 
Proviso. 

Need   not  t>e  aegatived  in  pleading.     See  Injunclu 
Proximate  Game. 
1  Coneurriiig  acta  of  negligence.    See  Xegligence,  9. 

I  Obstructing  highway  crossing.     See  Xegtigence,  18 

\  Negligenee  of  parent.    See  Negligence,  SO. 

\  Subsequent   intervening   agencies.     See   Jiegligence, 

Defective  machinery.     See  Segligence,  39. 
t  Rate  of   speed.      See  Railwiaye,   8. 

PnMlo  Land. 

1.  The  location  of  a  land  certificate,  surrey  of  the  li 
fleld  notes  to  the  Land  Office  segregates  the  h 
public  domain  as  effpctually  as  the  issuance  of 
the  right  of  the  grantee  to  sell  the  land  is  conci 
not  affected  by  the  fact  tliat  because  of  some  d 
of  the  llrat  survey  it  became  npceasary  to  have  t 
patent  embodied  the  corrected  fleld  notes.    Sims  i 

Pnbllo  Policy.. 

Obtaining  DuUic  contract.    See  Atiomev'*  Fee.  1. 


I 


Hallways — Continued. 

Feeding  cattle  in  transit.    See  Carriers  of  Ooods,  5. 
Damages  for  delay  of  cotton.    See  Carriers  of  Goods,  i,  5,  6, 
Penalty  for  delay.    See  Carriers  of  Ooods,  7. 
Alleging  dates  of  shipment.     See  Carriers  of  Goods,  8, 
One  action  on  several  shipments.     See  Carriers  of  Goods,  9. 
Delay  in  transportation.    See  Carriers  of  Goods,  10,  11, 
.  Care  to  passenger  in  alighting.    See  Carriers  of  Passengers,  1, 
Steps  for  alighting.     See  Carriers  of  Passengersi,  2, 
Care  due  person  intoxicated.     See  Carriers  of  Passengers,  S,  4. 
Refusal  to  receive  passengers.    See  Carriers  of  Passengers,  5. 
Res  ipsa  loquitur.     See  Carriers  of  Passengers,  6;  Negligence,  27. 
Transitory  action  in  foreign  state.     See  Constitutional  Law,  1. 
Injuries  resiilting  in  death.     See  Damages,  5,  6,  7. 
Injury  to  crop  by  overflow.     See  Damages,  9. 
Limiting  amount  of  recovery.     See  Damages,  10. 
Destruction  of  orchard.     See  Damages,  11. 
Action  under  foreign  statute.     See  Death,  1,  2, 
Reasonable  time  for  transportation.     See  Evidence,  29, 
Weights  of  cattle.     See  Evidence,  30,  5.J. 
Written  claim  for  damages.     See  Evidence,  31. 
Market  reports.    See  Evidence,  32, 
Decline  in  market  price.     See  Evidence,  33. 
Account  sales.     See  Evidence,  35. 
Opinion  as  to  derailment.    See  Evidence,  36. 
Effect  of  injury.     See  Evidence,  37. 
Breach  of  peace  in  station.     See  Evidence,  38. 
Collateral   issues.     See  Evidence,   J^O. 
Qualification  of  expert.     See  Evidence,  J^l,  42. 
Opinion  of  nonexpert.     See  Evidence,  4S. 
Misnomer  of  corporation.     See  Evidence,  44. 
Declarations  of  deceased.     See  Evidence,  45. 
Location  of  tracks  in  street.    See  Evidence,  46,  48,  ^d. 
Boundary  of  right  of  way.     See  Evidence,  61. 
Escape  of  sparks  from  engine.     See  Evidence,  62. 
Photograph  of  injured  person.    See  Evidence,  63,  64. 
Rules  of  company.     See  Evidence,  65, 
Prospects  of  servant's  promotion.    See  Evidence,  68, 
Hypothetical  question.     See  Evidence,  76. 
Declarations  of  agent.     See  Harmless  Error,  5,  6. 

Preserving  material  evidence  of  accident.     See  Impeachment  of  Witness,  2. 
Action  against  foreign  corporation.     See  Jurisdiction,  2. 
Corporation  as  agent  of  another.    See  Jurisdiction,  3. 
Service  on  agent  of  foreign  road.     See  Jurisdiction,  4' 
Actions  under  laws  of  foreign  states.    See  Jurisdiction,  5. 
Action  for  personal  injury.     See  Limifation,  i,  2,  3. 
Safe  place  to  work.     See  Master  and  Servant,  3,  4y  18. 
Charge  assuming  facts.    See  Master  and  Servant,  5. 
Acts  of  independent  contractor.    See  Master  and  Servant,  17. 
Fellow  servants.     See  Master  and  Servant,  20,  21,  22,  23,  24,  26,  27,  28, 

29. 
Assumed  risk.    See  Instructions  to  Juries,  9;  Master  and  Servant,  3,  4,  6, 

12,  25,  30, 
Grade  of  employment.     See  Master  and  Servant,  22. 
Operating  cars.     See  Master  and  Servant,  23, 

Defective  appliances.     See  Master  and  Servant,  25,  30;  Negligence,  39. 
Vice-principal.    See  Master  and  Servant,  26,  27,  28. 
Concurring  negligence.    See  Master  and  Servant,  29, 
Comparative  negligence.     See  Master  and  Servant,  31. 
Definition  of  negligence.     See  Negligence,  1,  4* 
Contributory  negligence.    See  Instructions  to  Juries,  9;  Master  and  Servant, 

4-8,  11-13,  31;  Negligence,  3,  4,  10,  11,  i-h-ifi,  18,  20,  22,  24,  30; 

Practice  on  Appeal,  15. 
Burden  of  proof.     See  Negligence,  3,  8,  10. 


Index. 

Sallwajt— OontifftMd. 

Sudden  moTemeni  of  car.     See   Negligettce,  S. 
Operation  of  engine.     See  Negligence,  6,  7. 
Speed  of  train.     See  Negligence,  H,  25,  25. 
Concurring  causes  of  injury.     See  Negligence,  9. 
Person  unconacioua  on  track.     See  Negligence,  12 
Use  of  crossing  by  public.     See  Negligence,  IS. 
Injury  to  person  intoxicated.     See  Negligence,  H. 
Customary  handling  of  trains.    See  Negligence,  15. 
Obalruetion  of  crossing.     See  Negligence,  16. 
Signals  for  crossing.     See  Negligence,  11.  IS. 
Failure  to  discover  trespasser.    See  Negligence,  20 
Boarding  moving  train.     See  Negligence,  23,  2i,  2 
Defective  switch.     See   Xegligence,  26. 
Injury  to  infant  on  track.     See  Negligence,  28,  i 
Escape  of  tire.     See  Xegligence,  SI. 
Proximate  cause.     See  Negligence,  31,  SS. 

1.  The  atatute  denounces  a  penalty  against  a.  railroa 

mand  of  the  shipper  is  for  ten  cars  or  a  less 
shipper  having  in  his  application  named  as  the 
"rs  a  date  not  earlier  than  three  days  in  ad 
plication  therefor  is  delivered  to  it.  it  fails 
Revised  Statutes,  nrts.  4407  to  4.')02 
Origith  V.  Texas  cE  N.  O.  H.  Co.,  610. 

2.  An  application  to  a  railroad  company  to  furnish  t 

the  application  was  delivered  to  it,  did  not  sub 
statutory  penalty  for  failing  to  furnish  the  a 
to  the  demanding  shipper  for  actual  damages. 

3.  The  constiuction  of  a  ditch  by  a  railn'ay  at  a  cros 

impairs  the  usefulness  of  the  highway  is  ma 
(Rev.  Stats.,  art.  4420)  and  is  a  ground  for  a< 
thereby;  such  liability  does  not  depend  on  v 
prudence  would  do  with  reference  to  constructi 
BDUrt.  ^.  a  T.  Hy.  Co.  of  Tex.  v.  Daois,  648. 

4.  In  a  suit  against  a  railroad  company  for  damage 

an  HsparaguB  bed  caused  by  Are  which  defenda 
to  escape  from  one  of  its  engines,  under  an  a 
there  was  "no  evidence"  as  to  the  value  of 
Appellate  Court  is  not  required  to  detcrmlni 
evidence  to  support  the  verdict.  Evidence  co 
cient  to  show  that  the  asparagus  bed  had  some 
Co.  p.  Oraffco,  666. 

6.  Plaintiff,  alleging  the  conveyance  of  a  right  of 
defendant  railway  company  on  consideration  ■ 
to  maintain  existing  drainage  and  irrigation  < 
struction  by  defendant  of  its  roadbed  without 
the  necessary  drainape  thereof  by  tlie  nalurai 
flooding  and  destruction  of  liis  growing  crop 
petition  declared  on  was  supported  by  proof  ai 
of  a  violation  by  defendant  of  its  statutory  i 
natural  drainage  thou{;h  not  of  itn  contract  o 
d  T.  Ry.  Co.  of  Tex.  v.  Rivrrhead  Farm,  fl43. 

6.  The  agreement,  by  a  railway  purchasinj^  the  righ 
maintain  the  existing  drainage  and  irrigation 
relieve   the   comnanv   from    its   statutorv   oblie 


KBUway* — VonttnuM. 

speed  aod  in  fAiling  to  keep  ■  proper  lookout,  a  judgment  agminat  tbe 
railroad  companjr  for  killing  plaintiff'a  horse  on  tbe  occasion  in  ques- 
tion could  Dot  b«  sustained  in  the  absence  of  evidence  that  said  negli- 
gence was  the  proximate  caus«  of  the  de«th  of  tbe  animal.  Tbe  cauaal 
connection  between  negligence  and  an  injnij  iniut  be  shown  by  eridemie, 
it  can  not  be  presumed.    Id. 

VMiUttton. 

See  Agency,  5. 
I.     Dee  agency,  n. 

leal  Property. 

Hou»e  attached  to  soil.     See  /naurottcf.  Fire,  1. 
B«eeiTer^ 

1.  Uoder  the  provisions  of  article  1383,  Sayles  CiT.  Stats.,  no  ri^ht  of  appeal 
^   ia  given  from  an  order  of  a  judge  made  in  vacation  refusing  to  vacate 

a  receivership.  Appeal  lies  only  from  an  order  appointing  a  receiver. 
Texaa  <t  0.  Lumber  Co.  v.  Applegate,  00. 

2.  The  remedy  by  receiverHbip  is  to  be  cautiously  applied.     A  creditor  having 

a  valid  debt  and  lien  on  pro])erty  of  a  corporation  (s  entitled  to  proceed 
in  a  legal  way  in  the  collection  of  hia  debt  without  being  incumbered 
with  (he  delavH  and  unavoidable  coats  of  a.  receivership  in  all  cases 
save  in  tho»e  where  by  the  statute  or  principles  of  equity  a  receiver  for 
the  incumbered  property  is  authorized.  Mere  insolvency  of  a  corporation 
is  in  equity  no  ground  for  the  appointment  of  a  receiver,  though  by 
our  statute,  art.  1405,  clonsc  3,  Kev.  Stats.,  in  general  terms  it  seema 
to  have  been  made  so.     QaMn  v.  UcConnell,  480. 

3.  Tbe  appointment  of  a  receiver  for  a  corporation  can  not  destroy  a  valid 

lien  existing  upon  property  before  it  was  acquired  by  tbe  corporation, 
nor  will  it  be  presumed  that  such  property  will  be  needlessly  sacrificed 
in  lawfully  subjecting  the  same  to  the  paj'ment  of  a  debt  and  foreclosure 
proceedings:  hence  a  suit  to  foreclose  such  lien  is  not  of  itself  sufBcient 
cause  for  the  appointment  of  a  receiver.     Id. 

4.  In  a  suit  for  debt  and  foreclosure  of  a  mortgage  lien  upon  land,  in  which 

Buit  a  corporation,  to  which  the  land  was  conveyed  by  the  mortgagor 
after  the  suit  nas  filed,  and  the  unsecured  creditors  of  said  corporation 
were  allowed  to  intervene,  an  application  by  said  corporation  and  its 
creiiitiirs  for  tlie  appointment  of  a  receiver  for  the  corporation  with 
authoHty  to  take  charge  of  said  land  and  the  affairs  of  the  corporation, 
considered,  and  held  insufficient  to  authorize  or  require  the  appointment 
of  a  receiver.    Id. 

Becitali. 

One  not  party  to  instnunent.    See  Deeds,  S. 
Reoordi. 

Land  Ofllee  copy.     See  Evidence,  12. 

Ancient  instrument.     See  Evidence.  IS. 

Testimony  of   custodian.     See  Exiidence,   H. 

BeeoTd  of  TlUe. 

Copy  of  dce<l. 

Certilicate  of  pi___       ._.   _ 

Curing  defective  acknowledgment.     See  Evidence,  8. 

Ancient  instrument.     See  Evidence,  9,  IS. 

Land   Office   files.     See   Evidence.   H. 

Certified  copy.     See  Evidence,  26. 

Foreign  will.  See  WitU,  1. 
1.  Where  the  certilicate  of  acknowledgment  to  a  deed  was  in  due  form  and 
waa  attested  by  an  oflicial  seal  on  which  was  the  name,  residence  and 
official  designation  of  the  officer,  the  deed  was  properly  admitted  to 
record  althoiiBh  the  certificate  was  signeil  by  the  officer  without  any 
designation  oiliis  official  capacity.    Lake  v.  Earnest,  GS5. 


From  ule  (or  tazea.     See  Tax  Sate.  IS. 
KehearliiK. 

Second  motion  for.    See  Practice  on  Appeal,  18. 
Repeal. 

Of  statute  giving  penalty.    See  Usury,  2,  S,  i. 
Km  AdJndieaU. 

Damages  not  concluded  by.  See  8eque»trationf  i, 
1.  A  decree  of  the  Probate  Court  ordering  distrib 
administration,  adjudging  one  of  the  ttvo  admin 
to  a  certain  sum  as  an  heir,  end  directing  tiie 
said  sum  but  declaring  that  sueh  decree  aho 
manner  any  claim,  demand,  equity  or  right  whi 
might  have  against  the  other  an  such  in  or 
growing  out  of  or  resulting  from  tlie  administi 
any  claim,  demand  or  right  that  might  thereaft) 
in  any  suit  between  them,  only  Rxed  the  inten 
estate  as  against  the  other  heird,  and  was  not  a 
of  his  right  to  recover  nne-lialf  of  the  sum  agaii 
Moore   v.    Woodton,  588. 


Declarations  of  agent.     See  Barmlett  Error,  5,  B, 
Set  Ipta  I.i>qnitnr. 

Death  of  intoxicated  person.    See  Carrier*  of  Patii 
Inference  of  negligence.     See  Negligence,  t. 

KewUiion. 

Of  sale  for  mistake.     See  Contract,  S. 

For  breach  of  warranty.     See  Evidence.  70.  71. 

For  failure  of  consideration.     See  Sale,   1. 

Oflfer  to  perform.     See  Vendor  and  Purehaaer.  1.  2. 

Profits   immaterial.     See   Vendor  and   Purchaser,  3 

Of  sale  of  land.     See  I'emfor  and  Furchaeer,  f,  5,  6 

Xeildenoe. 

Of  elector  in  ward.     See  Elections,  8. 

In  bounty.     See  Election*,  9. 

Situs  ot  debt.     See  Oamiahment,  iS. 


Rendition  or  remand.    See  Practice  on  Appeal,  17. 
Right  to  accretion.    See  Walereourtea,  1,  2,  S. 
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Sales — Continued. 

Warranty  by  agent.    See  Evidence^  75. 
•  Knowledge  of  fraud.     See  False  Representations,  1^ 

Damages  for  fraud.    See  False  Representations ,  2,  S. 

False  representations.     See  Instructions  to  Juries,  IS. 

Jurisdiction  exhausted.     See  Judicial  Sale,  1. 

Executory   contract.     See  Limitation,   4- 

Notice  of  prior  sale.    See  Notice,  1,  2. 

Of  merchandise  in  bulk.     See  Pleading,  7. 

Of  stock  in  bank.    See  Pleading,  11, 

Compelling  performance.     See  Specific  Performance,  1,  2,  S, 

Of  real  property.  See  Vendor  and  Purchaser,  1-13, 
1.  A  petition  in  a  suit  by  the  buyer  to  rescind  a  sale  of  an  automatic  electric 
piano,  held  good,  as  against  general  demurrer,  wherein  it  was  alleged 
that  before  sale  the  seller's  agent  represented  and  warranted  that  the 
instrument  if  properly  used  and  handled  ^vould  give  no  trouble  and 
require  no  repairs  for  five  years,  and  guaranteed  the  soundness  for  said 
period;  that  the  buyer  believed  and  relied  on  such  representations  as 
being  true,  and  same  constituted  the  consideration  for  the  purchase; 
that  such  representations  w^ere  untrue  and  incorrect  in  that  although 
carefully  used  and  handled,  the  piano  began  to  get  out  of  order  and  failed 
to  operate,  though  properly  connected  with  a  sufBcient  electric  current, 
immediately  after  the  sale,  afid  has  continued  from  time  to  time  ever 
since  the  purchase  to  fail  to  operate,  and  that  the  exact  nature  of  the 
defects  are  unknown  to  said  buyer,  wherefore  the  consideration  has 
wholly  failed.    Jesse  French  P,  d  0.  Co,  v.  Qarza  d  Co.,  346. 

School  Land. 

Agreement  to  procure  award.    See  Contract,  1. 

Seal. 

Indorsement  of  note  by  corporation.     See  Assignment,  1. 
As  proof  of  official  capacity.    See  Record  of  Title,  1, 

Sequestration. 

1.  Authority  can  not  be  conferred  on  a  sheriff  by  a  writ  of  sequestration  to 

remove  from  land  in  controversy  the  houses  and  property  thereon  in 
the  possession  of  the  defendant,  and  therefore  the  situation  of  the  sheriff 
and  all  parties  acting  with  him  under  such  writ  in  so  doing  would  be  as 
if  no  writ  had  ever  issued  so  far  as  their  liability  for  actual  damages 
was  concerned.     Crawford  v,  Thomason,  361. 

2.  Where,  in  executing  a  writ  of  sequestration,  the  sheriff  removes  the  de- 

fendant and  his  property  from  a  lot  known  as  No.  6,  to  and  upon  a  lot 
known  as  No.  5,  and  in  so  doing  claimed  to  act  exclusively  under  and 
by  virtue  of  the  command  of  said  writ,  the  court  properly  excluded,  as 
irrelevant  and  immaterial  upon  the  issue  of  exemplary  damages,  evi- 
dence tending  to  prove  that  the  defendant  had  no  title  to  Lot  No.  5,  and 
was  wrongfully  in  possession  thereof.     Id, 

3.  In  a  suit  against  a  sheriff  and  his  bondsmen  for  damages  for  executing 

a  writ  of  sequestration,  evidence  considered  and  held  sufficient  to 
support  the  verdict  of  the  jury  for  both  actual  and  exemplary  damages. 
Id, 

4.  The  fact  that  a  judgment  was  afterwards   rendered   in  plaintiff's  favor 

against  the  defendant  for  the  title  and  possession  of  the  land  in 
controversy,  is  no  defense  to  a  suit  by  the  defendant  against  the  plain- 
tiff for  damages  for  dispossessing  the  defendant  under  a  void  writ  of 
sequestration.     Id. 

Betoif. 

Liquidated  and  unliquidated  damages.    See  Counter-Claim,  1. 

Signals. 

For  railway  crossing.     See  Negligence,  11,  18,  21, 
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Slander. 

1.  When  slanderous  words  were  uttered  to  the  p 
others  upon  an  occasion  when  the  plaintiff 
retraction  of  a  prior  slander,  the  contentic 
under  such  circumstances  were  privileged,  c 
rule  of  privilege  under  such  circumstance 
benefit  of  one  who  is  himself  the  author  of 
Chunn,   124. 

Special  ZBiuei. 

1.  When  a  case  is  submitted  upon  special  issues  e 
to  support  the  judgment,  although'  not  emb: 
submitted  nor  the  verdict  rendered  thereon, 
been  found  by  the  trial  court,  if  warranted  bj 
V,  Southlanck  Im,  Ass'n,  592. 

Special  law. 

Jury  system  for  county.     See  Constitutional  Li 

Speclilo  Performance.' 

Equities  by  seller.    See  Vendor  and  Purchaser,  i 
Title  of  seller.     See  Vendor  and  Purchaser,  12, 

1.  In   an  action  to  enforce   specific  performance 

land,  petition  considered,  and  held  not  su 
on  the  ground  that  it  appeared  therefrom  th 
of  the  contract  and  that  plaintiff  had  not  cor 
contract  within  the  time  stipulated  therein. 

2.  Time,  from  the  very  nature  of  the  contract,  is 

of  a  mere  option,  and  the  holder  of  the  optio 
perform  his  part  of  the  contract  within  the  1 
in  order  to  be  entitled  to  a  specific  performs 
other  party.  Contract  consiuered,  and  held 
a  contract  to  sell  on  the  one  hand  and  to 
which  time  was  not  of  the  essence.     Id, 

3.  When  the  only  default  of   the  plaintiff  was  c 

contract  to  buy  land  and  the  position  of  tl 
materially  changed   thereby,   a   performance 
may  entitle  the  plaintiff  to  a  decree  for  sp 
lapse  of  time  is  not  in  general  a  sufficient 
refusal  of  relief.     A   forfeiture  caused   by  \ 
however    express    may    be    the    language    of 
general  rule,  be  relieved  from  on  the  tlieory 
compensation.    But  the  failure  to  pay  must  i 
in  payment  be  unrenaonably  long,  and  the  p 
his  default  must  show  that  it  was  not  intei 
irreparable  injury  to  the  defendant.     Id. 

Stake  Holder. 

Right  to  fees  and  expenses.     See  Attorney's  F 

Statement  of  Facts. 

Conflicting  with  bill  of  exceptions.  See  Bill  of 
Copy  sent  up  with  record.  See  Practice  on  Ap 
Errors,  in  absence  of.  See  Practice  on  Appea 
Not  filed  in  trial  court.     See  Practice  on  Appea 

1.  When,  under  the  facts,  the  trial  judge  should 

facts  tendered  him  by  counsel  for  the  appell 
himself  and  cause  it  to  be  filed,  and  he  re] 
the  remedy  is  to  apply  to  the  Appellate  Cou 
compelling  the  trial  judge  to  act  in  the  mat 
HaickinSf  579. 

2.  Where  the  time  for  filing  a  statement  of  facti 

the  statement  required  by  law  to  be  prepi 
presented  to  the  trial  judge  until  the  after 
there  rested  no  legal  duty  upon  the  judge, 
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statement  of  Taot*— OonlMiiieci. 

that  counsel  had  positivdj  failed  to  agree,  to  prepare  the  statement 
himself  and  cause  it  to  be  filed.    Id. 

3.  Where   the   statement  of  facts   presented  to   the   district  judge  by  the 

appellant  was  regarded  by  the  former  as  fair  and  correct,  but  he  re- 
fused to  approve  and  cause  same  to  be  filed  because  he  regarded  the 
provision  of  the  statute  relating  to  the  time  within  which  a  statement 
should  be  prepared  and  presented  to  opposing  counsel  and  the  trial 
judge,  to  be  mandatory,  such  refusal  was  error.  He  should  have 
approved  and  caused  the  statement  of  facts  to  be  filed,  notwithstanding 
negligence  of  the  appellant  in  not  sooner  presenting  it  to  the  judge 
and  counsel  and  the  refusal  of  opposing  counsel  to  agree  to  it.    Id. 

4.  The.  provision  of  the  statute  relating  to  the  time  within  which  a  statement 

of  facts  should  be  prepared  and  presented  to  opposing  counsel  and 
the  trial  judge  by  an  appellant,  is  only  directory.  Acts  30th  Leg., 
p.  612,  sec.  14.  Id, 
6.  The  Appellate  Court  will  not  consider  a  copy  sent  up  in  the  record  instead 
of  the  original  statement  of  facts,  under  the  Act  of  May  25,  1907 
(Laws,  30th  Leg.,  pp.  500-513).  Nor,  in  the  absence  of  a  legal  state- 
ment can  it  consider  assignments  of  error  for  the  determination  of 
which  resort  must  be  had  to  the  statement  of  facts.  Royal  Ins.  Co. 
V.  Texas  d  O.  Ry.  Co.,  154. 

6.  The  original  statement  of  facts  is  not  a  part  of  the  record  in  the  custody 

of  the  clerk  of  the  trial  court.  Appellant's  counsel  are  entitled  to 
its  possession  for  the  purpose  of  filing  it  with  the  record  on  appeal; 
and  certiorari  will  not  lie  to  require  the  clerk  to  send  it  up  to  the 
appellate  court.  This  writ  issues  only  to  require  the  performance  of  a 
duty  imposed  on  him  by  law.    Id. 

7.  Misapprehension  by  appellant's  counsel  of  the  effect  of  the  statute  requir- 

ing the  original  instead  of  a  copy  of  the  statement  of  facts  to  be  sent 
up  will  not  excuse  their  failure  to  present  a  proper  record  where  the 
construction  of  the  statute  was  settled  by  decisions  of  the  Courts  of 
Civil  Appeals  and  of  the  Supreme  Court  before  their  appeal  was  taken. 
Id. 

8.  The  general  law  authorizing  clerks  to  authenticate  copies  of  records  ini 

their  office  does  not  entitle  a  copy  of  the  statement  of  facts  certified 
by  them  to  be  considered  in  place  of  the  original,  which  the  law  requires 
to  be  sent  up  with  the  record.    Id. 

9.  Where  a  very  eubstantial  portion  of  a  statement  of  facts  is  in  the  form 

of  questions  and  answers,  such  statement  will  be  stricken  from  the 
record  upoii  motion  of  appellee  because  in  violation  of  the  statute. 
Wharton  v.  Chunn,  124. 
10.  A  copy,  instead  of  the  original  statement  of  facts,  can  not  be  considered 
as  a  part  of  the  record  on  appeal  in  the  absence  of  an  agreement  of 
the  parties.    Hall  d  Tyson  v.  First  Nafl  Bank  of  Covington,  Ky,,  101. 

Statute  of  Trauda. 

1.  Upon  the  issue  of  a  parol  gift  of  land,  charge  of  the  court  considered, 
and  held,  when  viewed  in  the  light  of  evidence,  not  subject  to  the 
objection  that  it  was  upon  the  weight  of  the  evidence  and  placed  a 
greater  burden  on  the  party  claiming  under  the  gift  than  the  law 
required.    Pardue  v.  Whitfield,  63. 

Statute!. 

Action  under  foreign  law.    See  Constitutional  Law,  1. 

Statute!  Cited. 

[Revised  Statutes  of  Texas.] 

Article    354.    Amendment  of  bond  for  certiorari.    JFtZbur  v.  Lane,  260. 
Article    671.     Stockholders*  liability.     Qalvin  v.  McConnel,  489. 
Article    754.    Joinder  of  actions.    Hamilton  v,  Dismukes,  135. 
Article  1188.    Amendment  of  pleadings.     McCormick  v.  Jester,  Z2l. 
Article  1193.    Pleading  of  defendant  taken  as  denied.     HamUton  v.  Dis- 
mukes,  134. 
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Aiticl^B  1203,  1204.  Parties,  iftlmo  Nafl  Bank 
Article  1265.  Plea  in  abatement.  MUaovri,  K.  d 
Article*  I26S,  1269.  Waiver  ot  error,  ilcCormii 
Article  1278.  Pleading.  Hamilton  v.  Dismukea, 
Article  1331.     Special  iaaucB.     Bahl  d  Co.  r.  Sou 

59T. 
Article  1383,  Appeal.  Tessas  A  0.  Ry.  Co.  v.  A 
Article  U17.  Briefs.  Missouri,  K.  d  T.  Ey.  Co. 
Articles  143G,  1438.  Costs,  MisiouH.  K.  dc  T.  R; 
Article  1403.  Receivers,  GaUin  t\  McConnel.  4f 
Article  1673.     Appeal  from  Justice  Court.     Misao 

Article  1840.  Jurisdiction.  Wilkinson  v.  McCari 
Article  1682.  Administration.  Wilkinson  v.  Mr' 
Article  1000.  Probate  ot  will.  Mason  v.  Rodrigi 
Articles  21.';4,  2180.  JuriBdiction.  Wilkinson  v. 
Article  2198.  Estates  of  decedents.  Wilkinson  v. 
Article  2284.  Depositions,  ilissoun,  E.  &  T.  Ry 
Articles  2303,  2304,  2305.  Homestead,  JTorrt*  v. 
Article  2306.     Statement  ot  facts.     Royal  ins.  Co 

RoiUray  Company,    105. 
Article  2312.     Recorded  deed  in  evidence.     Bims  v 
Articles  2324,  2325.     Final  jud^ient.     Texas  Com 
Articles  2519,  2520,  232D.      Forcible    enbry    and 

Siarii  d  Yogel,  444,  445. 
Article  3010,     Injunctiona.    Carpenter  v.  First  Hi  at 
Article  3074.     Challenge  to  juror.    Qalveston,  B.  4 

356. 
Article  3106.  Usury.  Stuart  v.  Lattner,  331,  33i 
Articlea  3158,  3150.  Juries,  (ialresfon,  B.  d  S.  A 
Articles  3202,  3203.  Juries.  Oalveston,  //.  d  S.  A 
Articles  3221,  3224,  3229,  Juries.  Waggoner  v.  , 
Articles  3343,  3347,  3349.  Limitation.  Cameron 
Article  3349.  Adverse  posseasion.  Iiake  v,  Eamt 
Article  3387.  Notice  ot  election.  MrCormick  v.  J< 
Article  3307,  Contest  ot  election.  McCormtek  v.  >. 
Article  4426.  Railway  crossing  bijihway.  Lake  t 
Article  4438.     Railway    construction,    drainage.      . 

Co.  v.  Rifcrhcad  Farm,  646. 
Articles  4494,  4496.     Railways.     Dorrance  d  Com; 

a.  X.  Ry  Co.,  466. 
Articles  4404.  4490.    Carriers  of  pasaengers.     Pa 

Robinson,   19. 
Articles  4407,  4592.     Railways.    Failure  to  turnist 

d  \.  O.  R.  R.  Co.,  611.  512,  513, 
Articles  4660;;,  4300Ii.      Fellow   servants.      Missou} 

Tea-as  v.  Bailey,  300,  301,  302,  303. 
Article  4640.     Record  ot  title.    West  Lumber  Com} 
Article  3232n.     Redemption  from  tax  sale.     Jacks 
Article  5232,     Warrantor  bb  party.     Appel  v.  Chil 
Article  5353.     Wills.     Moaon  c.  Rodriguez,  448. 

[Penal  Code.] 
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Act  of  May  19,  1905.    Laws  29th  Leg.,  p.  521.    Elections.    MoCormick  v. 

Jester,  315. 
Act  of  April  18,  1907.     Laws  30th  Leg.,  p.  246.    Disorderly  houses.    Lane 

r.  BelL  214,  215,  216. 
Act  of  April  18,  1907.    Laws  30th  Leg.,  p.  269.    Juries.     2korikem  Texas 

Traction   Vo.    t\   Danfortk,   420. 
Act  of  April    18,   1907.     Laws   30th   Leg.,   p.   277.     Usur}\     Stewart    v. 

Lattner,  331,  332. 
Act  of  April  23,  1907.    Laws  30th  Leg.,  p.  308.     Defective  acknowledg- 
ments,    tiims  r.  Sealy,  523. 
Act  of  April  23,  1907.     Laws  30th  Leg.,  p.  308.     Recorded  instruments. 

Milicee  v.  Fhelpa,  199. 
Act  of  May  1,  1907.     I^ws  30th  Leg.,  p.  343.     Railways;  duty  to  furnish 

cars.     Griffith  v.  Texas  d  New  Orleans  R.  Co,,  514. 
Act   of   May   25,    1907.     Laws    30th    L^.,    p.    509.      Statement   of   facU, 

Royal  Insurance  Co.  r.  Texas  d  Gulf  Ry,  Co.,  158,  163,  164. 

[Acts  of  Congress.] 

Act  of  June  11,  1906.    Employer's  Liability.    Atohinsonf  Topeka  d  Santa  Fe 
Ry.  Co.  V.  Mills,  366. 

Statvtorj  CoMtmetion. 

Effect  of  repeal.  See  Usury,  2,  S,  4. 
1.  When  the  particular  provision  of  a  statute  relates  to  some  immaterial 
matter,  when  compliance  is  a  matter  of  convenience  rather  than  of 
substance,  or  when  the  directions  of  the  statute  are  given  with  a  view 
to  the  proper,  orderly  and  prompt  conduct  of  business  merely,  the  pro- 
vision may  generally  be  regarded  as  directory.  Ferris  P.  Brick  Co.  v. 
.  Hawkins,  570. 

Streets. 

Abandonment  of.     See  Easement,  1. 
Location  of.    See  Evidence,  4^< 

Subrogation. 

To  rights  of  creditors.     See  Administrator's  Sale,  2. 

Surface  Water. 

Diversion  of.    See  Watercourses,  i. 

Surrey. 

Location  of  land  certificate.    See  Public  Land,  1. 

SurrlTor. 

Bond  for  community  property.     See  Administration,  S,  4, 

Taxation. 

Payment  of  taxes.     See  Limitation,  IS,  i-i,  15,  16. 

Tax  Collector. 

Right  to  compensation.    See  Fees  of  Office,  1,  2. 

Tax  Sale. 

Limitation  claimed  under.     See  Limitation,  6. 

1.  A  law  authorizing  the  redemption  of  lands  sold  for  taxes  ought  to  receive 

a  liberal  and  benign  construction  in  favor  of  those  whose  estates  would 
otherwise  be  divested.  Any  right  which  in  law  or  equity  amounts  to 
an  ownership  in  the  land:  any  right  of  entr>'  upon  it,  to  its  possession, 
or  enjoyment  of  any  part  of  it  which  can  be  deemed  an  estate  in  it, 
makes  the  person  so  invested  the  owner  so  far  as  it  is  necessary  to 
give  him  the  right  to  redeem.    Jackson  v.  Maddox,  478. 

2.  Proof  of  title  is  not  necessary  in  order  to  redeem,  but  only  proof  of  some 

connection  with  the  title.  The  court  is  not  bound  to  decide  between 
adverse  claimants  before  allowing  redemption.    Id. 
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Tax  Sale — Continued. 

3.  Where  the  evidence  showed  that  plaintiffs  were  t 

the  land  in  controversy  under  a  recorded  deed;  1 
of  the  land  as  tenant  of  M.  at  the  time  of  its  ! 
time  the  purchaser  at  said  tax  sale,  shortly  ther 
tained  from  him  possession  of  said  land,  the  pli 
as  entitled  them  to  redeem  the  land  from  the  ti 

4.  Where  the  judgment  foreclosing  a  tax  lien  was  agi 

and  Mm  the  purchaser  of  the  land  under  such 
the  right  of  the  heirs  of  M.  to  redeem  the  land 
6.  In  a  suit  for  taxes  and  to  foreclose  the  tax  lien  a| 
against  the  **unknown  heirs"  of  G.  and  the  "unkn 
The  judgment  foreclosed  the  lien  against  the  " 
against  the  "unknown  owners."  It  recited  tha 
served;  that  the  attorney  appointed  to  represei 
the  "defendants"  and,  after  giving  personal  jud 
the  "unknown  heirs"  of  G.  alone,  it  proceeded  t 
land  for  the  taxes  in  general  terms  without  m 
defendants.  In  a  subsequent  portion  of  the  juc 
were  given  the  right  to  have  the  property  di^ 
less  than  the  whole  survey  in  accordance  with  1 
and  it  was  furtlier  decreed  that  the  sale  to  be  n 
should  be  subject  to  the  right  of  the  "defendai 
within  two  years.  Held,  that  such  recitals  ha 
the  tax  lien  for  the  amount  of  taxes  found  t< 
"unknown  owners"  made  parties  defendaYit  as  ^ 
known  heirs"  of  G.  But  as  to  parties  who  were 
claiming  different  portions  thereof  at  the  time 
at  the  time  judgment  was  rendered  and  whc 
citation,  the  judgment  was  not  binding  on  them. 

Telegraph  and  Telephone. 

Uncertainty  of  amount  of  injury.     See  Damages,  i 
Communication  by.     See  Evidence,  5^. 

1.  A  telegraph  company  owes  no  duty  to  the  public  tt 

or  to  make  delivery  of  telegrams  tendered  after  t 
and  destination  are  closed  at  night  under  a  res 
hours.    Starkey  v.  Western  U.  Tel,  Co.,  333. 

2.  Where  a  message  was  delivered  to  a  telegraph  coi 

and  in  a  suit  to  recover  for  failure  to  transmi 
alleged  that  a  special  contract  w^as  made  with 
convey  and  deliver  it  at  once,  and  that  defen 
to  convey  and  deliver  within  a  reasonable  time 
time  under  the  circumstances  was  only  an  imn 
delivery,  the  right  to  recover  was  properly  resti 
special  contract  for  immediate  transmission  a 

3.  Apprehension  or  fear  that  something  distressing  ' 

of  delay  in  delivering  a  telegraphic  message, 
happen  can  not  be  made  the  basis  for  recove 
Hart  V,  Western  U,  Tel,  Co,,  275. 

4.  For  failure  on  the  part  of  the  telegraph  compan; 

message  of  the  plaintiff  directing  the  remains 
home,  causing  delay  in  the  arrival  of  the  remai 
be  no  recovery  for  mental  anguish  suffered  on 
belief  or  apprehension  that  they  would  not  be  i 
have  to  be  buried  at  the  place  of  death.    Id, 

6.  Special  damages  recoverable  for  negligent  delay  ii 
gram  are  limited  to  such  as  may  reasonably  be  ] 
the  contemplation  of  both  the  parties  to  the 
was  made.     Western  U,  Tel.  Co,  v.  Kihhle,  2S 

fl.  A  telegram  in  the  following  words,  to  wit:  "Com 
in  and  of  itself  to  charge  the  telegraph  compan; 
distress  would  possibly  or  probably  result  to  the 
to  promptly  transmit  and  deliver  the  message. 
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7.  It  »  t:e  tiutT  of  m  telegrmpb  agent  to  make  inquiry  as  to  the  purpose  of 

a  ulx^TAm  cQiT  vIm  Uie  general  nature  of  the  message  is  plainly 
d:?^-  •:^<*-i  by  its  terms  or  otherwise,  and  some  collateral  fact,  such  as 
the  i^ui^'n-^Iiip  of  the  parties,  mitboat  which  the  damages  claimed 
wouM  ih.>t  likeiT  result,  is  not  shown.     Id, 

8.  In    so    sctk>Q    sfsinst    a    telegraph    companr    for    damages    for    mental 

sud'ennir  nr^ultini;  from  nc^igent  delay  in  the  delivery  of  a  death 
ir«^sa::f.  eridrnce  considered,  and  held  insufficient  to  charge  the  defendant 
with  D«-tice  of  such  special  damages.     Id. 


Tcunt     in 

PunrhjKer  from  joint  heir.     See  Trrapass  to  Try  Tiile,  5. 

Tender. 

I»y  stakeholder.     See  Attormey^M  Fcr,  5, 


i>n  repudiation  of  sale.     See  Eridmce^  S^, 


IVrfurmsnce  preTnted  by  delayed  telegram.     See  Dawtages^  IS. 

Tersa  nf  C«mrt 

Notice  of  length.     See  Judicial  Knowledge,  1. 

Time: 

Res«K>nable  time  for  performance.    See  Agency,  IS,  H* 

Tskinj!  prisoner  before  magistrate.     See  ^rresf,  S. 

Re3.tinc  c:ittle  in  tntnsit.    See  Carricra  of  Oooda,  S, 

Presumption  as  to  filing.    See  Crriiorari,  S. 

Of  resulriu't»  in  c«)iinty.     See  Elect toms,  9, 

Of  filing  contest-     See  Elect ions^  19, 

0{nni(tn  »^  to  reasonableness.     See  Evidence,  29. 

As  essence  of  contract.    See  iSpecific  Performance,  I,  2,  S. 

Tnde  Hark. 

1.  Plaintiff  and  defendants  were  engaged  in  the  same  business  in  the  same 
city;  plaintiff  advertised  his  business,  especially  in  the  telephone 
directories,  as  '*i\  i\  Williams,  Lone  Star  Moving  Line,"  and  "White 
Star  Line  (C.  C  Williams,  Prop.);"  the  defendants  advertised  their 
business  through  the  same  medium,  as  **S.  Williams,  Moving  and  Stor- 
age." and  ''Wliite  Line  Moving  Company.  S.  Williams.  Proprietor;"  it 
was  shown  that  there  was  no  person  by  the  name  of  Williams  connected 
with  the  business  of  the  defendants.  *In  an  action  by  the  plaintiff  to 
enjoin  the  defendants  from  the  use  of  the  name  *' Williams"  in  connection 
with  their  business,  on  the  ground  that  same  was  fraudulently  intended 
to.  and  did,  in  fact,  deceive  the  public  and  divert  plaintifl^s  business*, 
evidence  considered,  and  held  sufficient  to  authorize  the  injunction 
prayed  for.     8canlan  d  Bart  ell  v,  Williams,  28. 

Trespass. 

In  execution  of  writ.     See  Sequestration,  i-4. 

Trespasser. 

Permissive  use  of  crossing.     See  Negligence,  IS. 
Failure  to  discover.     See  yegligence,  20, 
Signals  for  protection  of.    See  yegligence,  21. 
Child  on  railway  track.    See  \egHgence,  22,  28,  29, 
Child  on  dangerous  premises.     See  Segligence,  SO. 

Trespass  to  Try  Title. 

Parties  to  appeal  bond.    See  Appeal  Bond,  I. 
1.  A  petition,  in  an  action  of  trespass  to  try  title,  alleging  that  the  plaintiff 
was  the  owner  in  fee  simple  of  the  premises  described,  and  that  the 
defendant  was  setting  up  some  pretended  claim  thereto  which  cast  a 
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cloud  on  plaintiff's  title,  and  endorsed  ''This  « 
to  try  title  os  for  damages/'  considered  in  co 
tion  in  defendant's  answer  that  he  had  an  actua 
sued  for,  sufficiently  stated  the  nature  of  plai 
against  a  general  demurrer  acted  on  after 
Williamaon  v,  Williamson,  503. 

2.  In  trespass  to  try  title  the  plaintiff  must  affirmi 

very  land  sued  for,  and  the  rule  applies  though 
and  is  claiming  only  some  roadways  that  it  has 
or  limitation.     Uvalde  County  v.  Oppenheimef 

3.  In  trespass  to  try  title  a  defendant  may  fail  ii 

limitation  or  prescription,  and  still  the  plainti 
his  title  is  affirmatively  disclosed.     Id, 

4.  In  an  action  for  recovery  of  land  in  which  th( 

adverse  to  plaintiff  in  one  under  whom  defen 
the  admission  of  evidence  to  show  their  acqu 
such  holder  of  the  outstanding  title  are  immat 
196. 

5.  When  title  by  purchase  or  by  limitation  is  sho 

survived  his  wife,  it  will  be  presumed  in  the  a 
land  passed  under  the  statutes  of  descent  to  all 
jbint  tenants  in  common,  and  a  purchaser  fron 
joint  tenant  with  the  others  and  as  such  may 
from  persons  having  no  title.    Kirhy  v,  Blake^  '. 

6.  In  an  action  of  trespass  to  try  title,  where  hot 

legal  title  derived  from  a  common  source,  ar 
respective  parties  considered,  and  held  immal 
being  as  to  the  superior  legal  title.     West  Luml 

7.  In  trespass  to  try  title  the  holder  of  a  mere  vend* 

the  same  position  as  the  holder  of  the  lege 
vendor.    Id. 

8.  Where,  in  trespass  to  try  title,  the  petition  contaii 

sum  to  defendant  paid  to  plaintiff's  ancestor  by 
defendant  claimed  in  an  executory  contract  o 
been  executed,  and,  in  reply  to  a  plea  of  limita 
said  executory  contract  and  alleged  that  defendai 
he  claimed  were  placed  in  possession  by  pla 
that  they  were  tenants  at  will,  and  that  by  th< 
contract  they  were  permitted  to  improve  withou 
ancestor  and  said  tenancy  was  terminated  by 
cumbent  on  plaintiff  to  allege  the  price  and  *te 
time  when  the  ancestor  was  to  perform,  or  th 
was  able  to  perform  the  contract.    Olenn  v,  Rhi 

0.  As  plaintiff  did  not  seek  to  recover  on  said  execut 

necessary  to  set  out  any  more  of  it  than  wj 
defeat  defendant's  plea  of  limitation,  and  if  def 
equities  under  the  contract  of  sale  it  was  a  i 
should  have  been  specially  pleaded  by  him.    Id, 

Tmita. 

Executor  as  trustee.    See  Limitation^  11, 
Action  by  trustee.     See  Parties,  2. 

TTnlawful  Contraet. 

To  procure  public  contract.    See  Attorney's  Fee,  1 

Vnrj, 

1.  The  effect  of  the  Act  of  April  18,  1907  (Gen.  Laws, 

art.  3106,  Rev.  Stats.,  concerning  the  penalty  f( 
the  statute  in  respect  to  the  venue  of  suits  b 
limit  the  amount  of  the  recovery  to  double  the 
interest  paid,  instead  of  permitting  a  recovery 
all  interest  paid.     Stewart  v.  Lattner,  330. 
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2.  When  a  statute  giring  a  special  remedy  is  repealed  without  a  saving  clause 

in  favor  of  suits  pending  thereunder,  the  general  rule  is  that  all  such 
suits  must  stop  where  the  repeal  finds  them.  This  is  especially  true  in 
actions  to  recover  forfeitures  and  penalties  given  by  statute,  as  in  actions 
to  recover  the  statutory  penalty  for  usurious  interest.     Id. 

3.  It  was  obviously  the  intention  of  the  amendatory  Act  of  1907  by  the  use 

of  the  word  "hereafter"  to  make  the  Act  purely  prospective  and  thereby 
save  pending  suits  or  causes  of  actions  for  usurious  interest.  Article 
3h>6.  Rev.  Stats.,  is  repealed  by  implication  only  to  the  extent  of  the 
changes  made  by  the  amendment.  Hence  it  was  error  for  the  trial  court 
to  dismiss,  after  the  passage  of  said  Act,  a  suit  pending  under  art.  3106 
for  the  recovery  of  the  penalty  for  receiving  usurious  interest  prior  to 
the  time  said  Act  took  effect.    Id, 

4.  Intimated,  that  section  6  of  the  final  title  of  the  Rev.  Stats,  has  reference 

only  to  the  intention  of  the  Legislature  in  adopting  the  then  body  of  the 
Kevisoti  Statutes  and  did  not  and  could  not  include  future  repeals  by 
subsequent  Legislatures.    Id, 


Allecration  of  sale  of  stock.    See  Pleading,  II, 
Cause  of  personal  injury.    See  Pleading^  12, 
In  allegation  of  negligence.    See  Railroads,  7. 

Tamdor  amd  TvnhMwa, 

Assignment  of  ven«lor*s  lien  note.     See  Contract,  9, 

Description  of  land.     See  Deed,  i,  ^/  Desrriptionf  1,  f. 

Recitals  in  dw^l.    See  Derd,  S, 

Conveyance  by  |K>wer  of  attorney.    See  Deeds,  4, 

Wiiv  bv  necessitv.    See  Eascnteni,  5,  i. 

Kxecutory  ct»ntnict.     See  Limitation,  4* 

Declarations  by  grantor.    See  Limitation,  12. 

Notice  of  prior  siile.    See  .Yo/ice,  I,  2. 

i'miveyanoe  by  partner.    See  Partnership,  I,  2. 

Pn»sumption  of  payment.    See  Payment,  1,  2. 

Knforcing  jH»rforraance  of  contract.    See  Specific  Performance,  1,  2,  S. 

Lien  or  loual  title.    See  Trrspass  to  Try  Title,  7. 

Allej^insr  terms  of  contract.  See  Trespass  to  Try  Title,  S. 
1.  A  rescission  of  an  executory  contract  for  the  sale  of  land,  for  default  in 
the  payment  of  the  balance  of  the  purchase  money,  will  be  denied  the 
vendor,  unless  strong  countervailing  equities  exist  in  his  favor,  when  a 
part  of  the  purcliase  money  has  been  paid  by  the  vendee  or  permanent 
and  valuable  improvements  have  been  placed  on  the  land  by  him  or  by 
purchast^rs  under  him.  and  the  vendee  brings  into  court  after  suit  filed 
and  otTors  to  pay  the  balance  of  the  purchase  money  due,  with  costs  of 
suit.  XliVulloutjh  r.  Rttrker,  89. 
2.  An  extH^utory  contract  for  the  sale  of  farm  land  expressly  gave  the  vendor 
the  ri>;lit  to  retain  possession  of  the  land  until  the  purchase  money  was 
paid  in  full:  in  a  suit  by  the  vendor  for  a  rescission  of  the  contract. 
iHvause  of  the  refusal  of  the  vendee  to  pay  the  balance  of  the  purchase 
money,  the  ventlee  upon  the  eve  of  trial  tendered  the  balance  due,  and 
prayed  for  sptvitic  performance  of  the  contract  of  sale;  the  vendor 
answertni  that  after  default  by  the  vendee  in  the  payment  of  the  money 
and  an  expn^ss  refusal  by  him  to  perform  the  contract,  he  (the  vendor) 
had,  at  grt^at  expense,  put  the  land  in  cultivation  and  planted  a  crop 
thereon  which  was  then  growing.  Held,  first,  that  such  pleading  of  his 
equity  by  the  vendor  was  sufficient,  and  the  court  erred  in  sustaining 
an  exception  to  the  same;  and.  secondly,  that  the  vendor's  equity  was 
such  as  rtH]uirtHl  protection  by  the  decree  of  the  court,  and  that  a  decree 
for  8|HHMiic  ikM-formance  of  the  contract  with  immediate  delivery  of  pos- 
session of  the  land,  together  with  the  crop  growing  thereon,  to  vendee, 
would  have  Invn  unjust.  Id, 
S.  Testimony  as  to  the  profit  received  by  a  vendee  of  land  upon  a  sale  by  him 
to  a  third  party,  is  irrelevant  and  immaterial  in  a  suit  by  the  first 
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vendor  to  rescind  the  contract  of  Bale  for  thi 
ehsM  monej.  Id. 
4.  After  a  broker,  or  land  agent,  had  effected  a  sale 
the  veudee  an  interest  in  the  land  and  asaume 
the  unpaid  purcliaae  money;  in  a,  suit  by  the  i 
vendee  and  the  broker  to  rescind  the  sale  bee 
the  balance  of  the  purchase  money,  it  was  not 
the  broker  to  testify  that  he  made  the  sale 
faith.  Id. 
0.  Where,  in  a  suit  to  rescind  an  executory  contrac 
default  in  the  payment  of  the  purchase  mone 
money  in  court  and  asks  for  specific  performs 
moDy  that  the  vendee  obtained  the  money  fron 
bargained  and  expected  to  sell  the  land,  was  i 
Id. 

6.  In  an  action  for  the  rescission  of  an  executory 

land  the  defendant  paid  into  court  Mie  balan< 
due  the  plaintiff,  and  prayed  for  general  rel 
verdict  for  the  defendants.  Held,  that  under  tl 
authorized  to  render  a  decree  that  the  clerk 
money  tendered  by  defendant;  that  the  plaintii 
for  rescission;  that  defendant  recover  of  plaii 
aion  of  the  land,  and  that  plaintiff  recover  i: 
curred  to  the  dale  when  the  money  was  dep 
defendant  recover  the  costs  thereafter  incurred. 

7.  In  an  action  to  recover  and  foreclose  on  vendor' 

defendants,  the  vendor  and  vendee,  could  nc 
intermediate  assignors  parties,  for  the  purpos 
rescind  the  assignment  to  them  as  having  beei 
V.  Clark,  625. 

8.  A  contract  in  writing  signed  by  the  parties,  recit 

to  sell  and  convey  a  certain  parcel  of  land  for 
payable  a  carlain  sum  in  cash  and  the  balan 
the  contract  the  contracting  parties  each  dep 
forfeited  by  the  party  failing  to  fulfil  his  p 
that  same  is  to  be  consummated  in  thirty  da 
of  the  land,  notwitlistanding  the  fn^feiture  clai 
to  purchase.    Xeirton  v.  Dicfcson,  Moore  i  8mi. 

9.  A  contract  releasing  P.  from  liability  on   previt 

ditioned  on  his  making  sale  of  a  certain  farm 
under  a  trust  deed  to  satisfy  an  incumbrance 
was  sold  by  him  to  S.  In  the  absence  of  ev 
made  at  the  instance  of  P.  for  the  purpose  of 
with  R.  or  that  P.  adopted  and  ratified  suci 
trustee  and  S.,'no  release  of  his  liability  was 
tions.  Htaj/dcn  tt  Co.  v.  Palmo,  22T. 
10.  A  contract  purporting  to  be  by  a  partnership  an 
her  of  the  firm,  providing  for  a  conveyance  ■ 
signing  it  or  to  such  person  as  he  should  din 
be  secured  by  vendor's  lien  notes  or  his  persot 
■trued  as  a  mere  proposition  or  option  to  be  s 
by  him  before  it  became  bindins.    Id. 
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12.  Ownership  by  the  vendor  of  the  land  which  is  the  subject  matter  of  a 

contract  of  sale,  lies  at  the  foundation  of  an  action  by  either  the  vendor 
or  the  vendee  to  enforce  specific  performance  of  the  contract.    Id. 

13.  Where  plaintiff's  action  was  simply  for  specific  performance  of  a  contract 

for  the  sale  of  land  or,  in  the  alternative,  for  damages  for  its  breach, 
and  it  appeared  from  tlie  evidence  that  the  defendant  vendor  never  had 
title  to  the  land  and  that  the  plaintiff  had  paid  no  part  of  the  purchase 
money,  it  was  error  for  the  court  to  render  judgment  against  the  de- 
fendant for  damages  for  wrongfully  inducing  plaintiff  to  enter  into  a 
contract  with  him  to  buy  land  which  he  did  not  own  and  could  not  sell. 
Plaintiff's  action  was  for  a  breach  of  a  contract,  the  judgment  was  for 
a  tort.    Id, 

Venue. 

Action  on  bill  of  exchange.    See  BUU  and  Noie$,  1 ;  PariieM,  1, 

Suits  against  connecting  carriers.    See  Jurisdiction^  t, 
1.  A  plea  of  privilege  to  l^  sued  in  the  county  of  defendant's  residence  comes 
too  late  after  he  has  answered  to  the  merits,  though  his  privil^e  was 
first  made  available  to  him  by  plaintiff's  dismissal  as  to  a  codefendant 
after  such  answer.    Barclay  v.  Deyerle,  230. 

Verdlet. 

Amount  of  damages.    See  Damages,  2. 

Findings  presimi^  in  support  of.    See  Special  Issues,  1, 

WalTer. 

Of  landlord's  lien.    See  Landlord  and  Tenant,  i. 

Way. 

Description  in  pleading.    See  Easement,  9. 
By  necessity.    See  Easement,  S,  4< 
By  prescription.    See  Easement,  5,  tf,  7. 
Adverse  possession  of.    See  Limitation,  5. 

Warranty. 

Custom  to  make.    See  Evidence,  70, 

By  agent.   'See  Evidence,  75.    . 

Parties  to  appeal.    See  Appeal  Bond,  1. 

In  application  for  insurance.    See  Insurance,  Fire,  t. 

As  to  insanity  and  drunkenness.    See  Insurance,  Life,  2,  S,  4* 

Materiality  of.    See  Insurance,  Life,  5. 

Watercourses. 

Kemovel  of  gravel  from.    See  County  Attorney,  U 

1.  Gravel  deposited  on  the  banks  of  a  river  forming  an  accretion  to  the  abut- 

ting land  becomes  the  property  of  the  owner  of  the  land,  and  though  the 
land  be  situated  within  the  limits  of  an  incorporated  city,  such  city  is 
without  authority  to  prevent  its  removal  by  the  owner  unless  by  such 
removal  the  proper  use  of  the  streets  is  interfered  with  or  a  nuisance  is 
thereby  created.    Ooar  v.  City  of  Rosenberg,  218. 

2.  Gravel  accumulated  in  the  bed  of  a  river  which  is  the  boundary  of  an 

incorporated  city  may  be  removed  and  appropriated  by  any  one  so  long 
as  he  does  not  interfere  with  the  rights  of  others  in  the  pravd,  and  he 
cannot  be  restrained  at  the  suit  of  the  city  from  the  exercise  of  the 
rights  common  to  him  and  other  citizens.    Id. 

3.  An  ordinance  prohibiting  the  removal  of  gravel  which  had  become  .an  ac- 

cretion to  land  abutting  on  a  river  and  gravel  accumulated  in  the^  bed  of 
the  river  forming  the  boundary  of  the  city,  was  without  authority  and 
void,  and  its  attempted  enforcement  being  an  invasion  of  the  property 
rights  of  the  owner  of  the  land,  could  be  enjoined.    Id, 

4.  When  the  adjoining  proprietor,  in  the  ordinary  use  of  his  property,  di- 

verts the  surface  water  to  and  upon  the  land  of  his  neighbor,  he  la  not 
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liable,  and  the  injury  that  r««ulta  therefrom  is 
Batta  V.  Goodell,  178. 
S.  The  owner  of  land  has  no  right  to  obstruct  the  fl< 
by  building  a  dam  or  embankment  on  bia  Ian 
overflow  upon  the  land  of  his  neighbor,  althoa 
of  the  overflow  be  due  to  ordinary  rainfall.    Id. 

0.  A  statement  filed  in  Justice  Court  that  defendant  < 

a  swag  which  acted  aa  an  outlet  for  the  natural 
several  miles  above  without  having  sufficient 
water  to  pass  through,  and  that  the  water  tbui 
upon  plaintiff's  land,  was  sufflcient  to  raise  th< 
a  watercourse.  Id. 
7.  One  constructing  a  dam  on  his  own  land  across 
way  containing  running  water  for  six  months  it 
en  outlet  for  the  natural  flow  of  surface  water 
and  thus  causing  the  water  to  overflow  the  lani 
for  the  resulting  damages.    Id. 

wuu. 

Executor  aa  trustee.  See  Limilolton,  11. 
'  1.  The  flliug  and  recording  in  this  State  of  a  copy 
the  provisions  of  art  6363,  Rev.  Stats.,  has  no  e 
the  will  a  muniment  of  title  for  the  devisee  th 
power  the  executor  of  said  will  to  act  as  such 
to  acquire  such  power  and  authority  it  is  necei 
probated  under  the  provisions  of  art.  1900,  whi 
Date  of  copies  of  wills  the  originals  of  which 
other  States.     Ma^on  ti.  Rodriguee,  446. 

2.  No  contest  can  be  had  of  a  will  filed  and  recorded 
G363,  Rev.  State.,  unless  such  will  in  some  mai 
this  State,  and  the  contest  must  take  place  in 
land  IB  situated.    M. 

a.  In  an  action  to  set  aside  a  will  because  of  the  v 
to  execute  tbe  same,  evidence  conaidered,  and  b 
a  judgment  annulling  the  will.    id. 

WltneiMi. 

Cross  examination.     See  EHdence,  SI. 

Predicate  for  impeachment.    See  Impeachment  of  V 

1.  In  an  action  by  next  friend  on  behalf  of  an  aged   i 

unsound  mind,  and  from  whom,'  it  was  chargeil 
tained  undue  influence  and  control  over  her,  no  i 
ft  conveyance  of  her  property,  and  had  in  order  t<i 
her  while  she  was  incompetent  to  contract  marr 
ant's  prejudice  appeared  in  the  issuance  of  an  a : 
tiff  lierseff,  who  had  refused  to  attend,  and  in 
hereby  and  examination  by  the  court,  not  befor  ' 
whether  her  mental  conaition  justified  her  t: 
RoUand  v.  Riggi,  3«8. 

Writ  of  IiTor. 

AiBrmance  on  certificate.    See  Praolioe  b»  Appeal,  i , 
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